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THE FULLERTON. t 
(Circuit Court of Appeals, Ninth Circuit. December 7, 1908.) 
No. 1,557. 

1. Seamen (§ 29*) — Personal Injuries— Unseaworthiness oe Vessel. 

In view of Rev. St. § 4Ô61, as amended by Act Dec. 21, 1898, c. 28, § 
11, 30 Stat, 758 (U. S. Comp. St. 1901, p. 3095), which makes it a pénal 
offense to knowingly send an American vessel to sea in the foreign or 
coastwise trade "in such an unseaworthy state that the life of any person 
is likely to be thereby endangered," and the purpose of which is to protect 
seamen, a seaman will not be held to hâve assumed the risk from such 
unseaworthy state so as to preclude a recovery from the vessel or owner 
for an in jury resulting therefrom, but the vessel by going to sea in viola- 
tion of the statute assumes ail risks which may resuit therefrom. 

[Ed. Note. — For other cases, see Seamen, Dec. Dig. § 29;» Master and 
Servant, Cent. Dig. § 592.] 

2. Seamen (§ 29*) — Personal Injuries— Liability op Vessel. 

A sailing vessel which, before starting for a voyage from San Fran- 
cisco to Hawaii laden with oil and in tow of a steamer, was equipped with 
a secondhand anchor chain, used as a part of the towing Une in accord- 
ance with custom, the links of which did not fit the compartments of 
the wildcat, on which it was wound, designed to prevent it from slipping, 
and therefore were not securely held thereby, but slipped when the Une 
was subjected to severe strain, was unseaworthy in that respect, and 
liable to a seaman who, without négligence on his part, was injured as a 
resuit of such insecure fastening, it not being shown that a chain which 
would fit the wildcat could not hâve been procured. 

[Ed. Note. — For other cases, see Seamen, Dec. Dig. § 29.*] 

3. Seamen (§ 29*) — Personal Injuries— Contributory Négligence. 

The mate of a vessel being towed in the night in a heavy sea, who 
was injured while directing and assisting in lashing the anchor chain, 
used as part of the towline, to the towing bitt after the former lashing 
had parted and the chain had begun to slip on the windlass, held, on the 
évidence, not chargeable with contributory négligence. 

[Ed. Note.— For other cases, see Seamen, Dec. Dig. § 29.*] 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
167 F. — 1 f Rehearing denied February 23, 190». 
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4. Seamen (§ 11*)— Médical Tiîeatment— Failube to Provide Propeb Tbeat- 

ment for injuked seaman. 

Libelant, who was mate of a salling vessel on a voyage from Port 
Harford, Cal., to Kihei, Hawaii, In tow of a steamer, was injured in the 
course of duty when 082 miles out from Port Harford and from 1,500 to 
1,600 miles from Kihei. Libelant's arm was crushed in such manner 
that surgical skill was necessary to properly treat it and he requested 
to be taken back at once to Port Harford for treatment, there being no 
surgeon on board. This the master refused to do, nor did he communi- 
cate with the master of the towing steamer on the subject, but proceeded 
on the voyage to Kihei, which was reached in about 10 days, libelant's arm 
being then in such condition that amputation was necessary. Both ves- 
sels carried cargoes of crude oil. ïhe wind was favorable for a return 
to Port Harford, which probably could hâve been reached in 3 or 4 days. 
Eeld, that it was thé duty of the master under the çircumstances to re- 
turn at once with libelant to Port Harford unless the steamer would take 
him back, and that his failure to do so rendered the vessel liable in dam- 
ages. Gilbert, Circuit Judge, dissenting. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. § 187; Dec. Dig. 

i il* 

Rights and liabilities of seamen as to médical treatment, see note to 
The Cuzeo, 83 C. C. A. 186.] 

5. Damages (§ 132*) — Personal Injuey— Reasonableness of Award. 

An award of $17,500 for a Personal injury to the flrst mate of a vessel 
earning $150 per month, which resulted in the loss of his right arm and 
entailed much pain and suffering, held not excessive. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 379, 390 ; Dec. 
Dig. § 132.» 

For Personal injuries as affected by plaintiff's character and condition, 
see note to Metropolitan St. Ry. Co. v. Kennedy, 27 C. C. A. 138.] 

Appeal from the District Court of the United States for the Ter- 
ritory of Hawaii. 

In Admiralty. Libel in rem, in the District Court for the Territory 
of Hawaii, against the American barkentine Fullerton and claimants, 
to recover damages in the sum of $50,000 for personal injuries received 
by libelant on a voyage from the port of San Francisco via Port Har- 
ford, to the port of Kihei, territory of Hawaii. Decree in favor of the 
libelant for $17,500. Claimants appeal. 

W. S. Burnett and A. Lewis, Jr. (Donzel Stoney, Page, McCutchen 
& Knight, and Smith & Lewis, of counsel), for appellants. 

E. C. Peters and S. H. Derby (E. B. McClanahan and E. A. Douth- 
itt, of counsel), for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The libel in this case was filed in the 
District Court for the Territory of Hawaii by Henry Wuthof, the 
first officer of the American barkentine Fullerton, against the barken- 
tine and claimants, to recover for personal injuries received by him 
while in the performance of his duties on board the vessel. 

It appears from the évidence that the barkentine Fullerton, owned 
by the Mission Transportation Company of Los Angeles, Cal., departed 
from the port of San Francisco on December 19, 1906, in tow of 

•For other cases see suce topio & 8 ncmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the steam tug Monarch. On December 21, 1906, at a point from five 
to eight miles off Port Harforcl, the tow was transferred to the steamer 
Lansing, and by the Iatter vessel the barkentine was towed to Kihei, 
Island of Maui, one of the Hawaiian Islands, arriving at Kihei at 
1 :30, January 3, 1907. The Fullerton is a four-masted sailing vessel 
fitted for carrying oil. Her gross tonnage, as appears from the gov- 
ernment register, is 1,554 tons, and her net tonnage is 1,494 tons. 
The steamer Lansing, as appears from the same record, is a vessel 
of 4,560 gross tons and 3,428 net tons. On the voyage in question both 
vessels were laden. with oil, the Fullerton having on board 15,500 
barrels and the Lansing 40,000 barrels. When the Lansing took the 
Fullerton in tow off Port Harford on December 21st the towing 
hawser of the Lansing was connected with about 20 fathoms of the 
port anchor chain of the Fullerton. The chain came on board the 
Fullerton leading through the hawse pipe on the port side, passed 
aft near the towing bitt, and then over the wildcat of the windlass on 
the port side, down through the spurling gâte or deck pipe into the 
chain locker, where the end of the port anchor chain was connected 
with the starboard anchor chain by means of a large shackle. The 
wildcat is part of the windlass, and has a mechanism for holding the 
chain consisting of compartments or divisions on its outer circum- 
ference for receiving the links of the chain. To make the holding 
device effective, it is necessary that the links of the chain shall cor- 
respond in length with the length of the compartments or divisions 
of the holding mechanism, so that each link of the chain fitting into a 
compartment shall lie securely and each alternate link be caught and 
firmly held by the shoulders of a compartment. When the size and 
shape of the link correspond to the size and shape of the compartment, 
the wildcat becomes an exceedingly effective holding device, whether 
the windlass is revolving or at rest ; but in the présent case the lengths 
of the links of the port anchor chain did not correspond to the lengths 
of the compartments of the port wildcat. The lengths of the com- 
partments were each 10 inches, while the lengths of the links of the 
anchor chain varied from 111/4 to 11% inches, so that the ends of the 
links as they were drawn around the wildcat projected over the ends 
of the compartments, and the holding device was not brought into 
play, or, at best, only to a limited extent. 

When the Fullerton was taken in tow by the Lansing off Port Har- 
ford, her port anchor chain, as part of the towing line, was further 
secured by lashing the chain to the towing bitt a few feet in front of 
the windlass. This lashing was done by the crew under the direction 
of the appellee as first ofhcer, and under the supervision of the second 
officer and master, the Iatter being on the forecastle head at the time 
with the mégaphone, through which he was communicating with the 
Lansing. The lashing was done with an inch and a half rope, which 
had been previously used for a like purpose when the barkentine was 
in tow of the tug Monarch. The appellee proposed to take a new 3*4 
inch rope for the lashing on this occasion, but he was told by the mas- 
ter that it was not necessary to waste good rope ; that he could use the 
old rope for that purpose, and because the mate, who saw the chain 
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slipping, protested that ït might be dangerous and somebody get Iiurt, 
he was told by the master that he could go below; that he (the mas- 
ter), and the second mate would attend to it. The Lansing, with the 
Fullerton in tow as described, on December 21st proceeded on the 
voyage to Kihei. At about 10 p. m. of the evening of December 24th, 
at a distance of about 582 miles from Port Harford, and between 1,500 
and 1,600 miles from Kihei, the Fullerton pulling heavily on her tow 
and running into a choppy head sea, the man on the lookout notified 
the appellee, who was then on the poop, that the chain was slipping 
over the windlass. The appellee called his watch together and pro- 
ceeded to the forecastle head, where it was discovered that the lashing 
which had fastened the chain to the towing bitt had carried away and 
liad been drawn forward into the hawse pipe. The appellee took the 
new rope which he had proposed to use when the lashing was first 
made, and with the assistance of the crew proceeded to again lash 
the chain to the towing bitt. This towing bitt is about 3y 2 feet square 
and about 4 feet high. It is on the forecastle head, about 3^ f eet for- 
ward of the windlass, and extends down through the deck to the keel- 
son, into which it is built. The port anchor chain leading straight from 
the port hawse pipe to the port wildcat passes within about 12 inches of 
the port side of the bitt. The appellee took the new rope, and with the 
assistance of the crew made it fast to the chain near the forward end 
of the bitt, then passed it around the bitt to the chain near the after 
end of the bitt, where the rope was passed around the chain and re- 
turned around the bitt to the forward end. Hère the rope was again 
passed around the chain, and back around the bitt, and so on, the 
rope being passed backward and forward around the chain at the 
two points forward and aft and around the bitt, drawing the chain to 
within about 6 inches of the bitt. While this work of lashing the 
chain to the bitt was going on, the appellee was standing on the port 
side of the chain near the after end of the bitt, directing the work and 
assisting in making the end of the rope fast to the chain at that point. 
The rope had been passed around the bitt a number of times when the 
chain, under a heavy towing strain, suddenly jumped and slipped 
over the wildcat just as the appellee was Connecting the end of the 
rope with the chain at the after end of the bitt. The jumping and 
slipping of the chain carried appellee's right arm between the chain 
and the bitt, where it was jammed and crushed. Members of the 
crew undertook to release appellee's arm by prying the chain away 
from the bitt with the capstan bar without effect. The lashing was 
then eut away and appellee's arm released. The appellee was removed 
to the cabin. It was afterwards discovered that the injuries to ap- 
pellee's right arm consisted in breaking the two bones of his forearm 
about the middle of the lower third and dislocating the bones of the 
wrist. 

The appellee requested the master to return to Port Harford for 
médical assistance, stating that he had a very bad arm. The master 
said he knew, but he could not return; he could not eut loose from 
his tow. The steward was called, who washed the injured arm, and 
under the direction of the master it was placed in splints. On ar- 
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riving at Kihei nine days later, the appellee was removed from the 
vessel and taken to Mahululani Hospital at Wailuku, where, on January 
6th, his arm was amputated. The surgeon performing the opération 
designated the point of amputation as at the middle of the upper third 
of the arm proper. In about a month the appellee was removed to the 
Oueen's Hospital, and on April 9, 1907, he was discharged from that 
hospital. While the appellee was still in the hospital he brought the 
présent libel against the barkentine Fullerton to recover damages in 
the sum of $50,000. 

The first cause of complaint alleged in the libel is that the use and 
employment of the anchor chain by the Fullerton for towing pur- 
poses in the manner described was négligent and careless, for the 
reason that it was unsuited, improper, and unsafe; that the links of 
the chain could not and did not fit the notches, grooves, or indentures 
of the wildcat; and that in lashing and making fast the anchor chain 
to the towing bitt, and while the libelant was in the exercise of due 
and proper care, the chain slipped over the wildcat and pinioned 
libelant's right arm against the bitt, thereby bruising, mashing, and 
breaking his arm and producing the injuries for which he seeks 
compensation. The second cause of complaint alleged is that after 
the injury to libelant the master of the Fullerton, in disregard and 
violation of his duty and obligation to libelant to return to Port Har- 
ford for the purpose of providing libelant with proper and sufficient 
médical attention and care, continued on the voyage to Kihei ; that as 
a resuit of the injuries to libelant, and because of the want of proper 
médical attention, and by reason of the failure and neglect of the mas- 
ter to return to Port Harford, where the libelant might hâve received 
proper and sufficient médical attention, libelant's arm was in such con- 
dition that upon the arrivai at Kihei it was necessary, in order to save 
libelant's life, to amputate his arm at a point about four inches above 
the elbow. 

The answer of the libelees, so far as it is necessary to be noticed, 
allèges that libelant was not injured by reason of any négligence or 
carelessness of the vessel or owners or master, but solely through 
the négligence, carelessness, fault, and lack of due care and caution 
on the part of the libelant ; that prior to the time of the departure 
of the Fullerton from the harbor of San Francisco, and prior to the 
departure of the vessel from Port Harford for the voyage to Kihei, 
the libelant had a full, thorough, and accurate knowledge and ac- 
quaintance with the anchor chains and windlass of the Fullerton, and 
with the mechanism and appliance of the windlass and a part thereof 
known as the "wildcat," and the functions and purposes thereof, and 
the purposes and uses and opération of the wildcat in connection with 
the anchor chain while in the performance and opération of the tow- 
ing of the Fullerton, and in the proper fitting of the links of the anchor 
chain into the indentures and grooves or notches in the wildcat, and 
had full, thorough, and accurate knowledge and acquaintance with 
the length of the links of the anchor chain and the size of the grooves 
of the wildcat, and also of any misfitting of the links of the anchor 
chain into the indentures of the wildcat, if any misfitting there was, and 
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the conséquences and liabilities arising therefrom and thereby in the 
case of the towing of the Fullerton by means of said anchor chain, 
wildcat, and windlass; that on December 24, 1906, at about 10 p. m., 
while the Fullerton was proceeding on her voyage in tow of the steani- 
ship Lansing, the night being dark and rainy, and the wind and head 
sea causing the Fullerton to pull heavily on her towline and to pitch 
and dive into the seas, the libelant was guilty of great and gross nég- 
ligence and carelessness in attempting to lash and make fast the anchor 
chain of the Fullerton to the towing bitt without signaling to or caus- 
ing the said steamship Lansing to slow down and slacken up and ease 
the strain on the towline leading from the Lansing to the Fullerton; 
that at the time of the injury to the libelant the Fullerton was about 
582 miles from Port Harford on her voyage to Kihei in tow of the said 
steamship Lansing, and that had the Fullerton put about and returned 
to Port Harford she would hâve been compelled to cast off her tow- 
line from the steamship Lansing and proceed back to Port Harford 
by means of her sails, she having no other means of power of return- 
ing, and without any assistance of a tow by the steamship Lansing; 
that, the winds being uncertain and variable, the master of the Ful- 
lerton decided that it was more advisable, judicious, and safe to pro- 
ceed a longer distance to the port of Kihei with the certain and reliable 
tow of the steamship Lansing than attempt to sail back a shorter dis- 
tance to Port Harford with uncertain, variable, and unreliable winds, 
believing that the Fullerton would in ail probability reach the port of 
Kihei sooner and with greater dispatch with the aid of the tow of the 
steamship than by attempting to sail back to Port Harford. 

Testimony upon thèse issues was taken by the court below, and a 
judgment entered in favor of the libelant for $17,500. The présent 
appeal is from that judgment. When the record reached this court 
the appellants (libelees) moved this court for leave to take additional 
testimony in the case. Upon the showing made, an order was enter- 
ed allowing the taking of such testimony. This additional testimony 
related mainly to an alleged act of contributory négligence on the 
part of the libelant in failing to use a chain stopper which it is claim- 
ed would hâve helped to hold the chain. This chain stopper or riding 
cnock was in front of the towing bitt. At the time of the injury to 
the libelant the pawl of the chain stopper was triced up, and it was 
contended that bcfore proceeding to lash the chain to the towing 
bitt the libelant should hâve dropped the pawl of the chain stopper 
and thereby eased the strain on the chain, but the évidence taken does 
not support this contention. The évidence is that this chain stopper 
or riding chock is in direct Une from the windlass to the hawse pipe, 
and that it is bolted to the deck with only four bolts. It is used to 
ease up the strain on the windlass when the vessel is riding at anchor, 
and in mooring and unmooring when both anchors are used. It is 
also used when the anchor is over the side, but it is never used for 
easing the strain on the windlass when the vessel is in tow using the 
anchor chain and the chain lashed to the towing bitt, for the reason 
that it is not strong enough for that purpose, and, besides. when the 
chain is lashed to the towing bitt it is not on a straight lead from the 
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windlass to the hawse pipe over the riding chock, but the chain is 
drawn aside at the towing bitt so that it passes over the riding chock 
at an angle, and if the pavvl was then let down and the chain caught 
in the pawl the entire strain would be on the riding chock and none 
on the towing bitt or windlass. Manifestly the riding chock or chain 
stopper could not hâve been so used at the time of the accident with 
any safety to the vessel or to those employed about the windlass or 
towing bitt. Moreover, the chain stopper had carried away or was 
broken in December, 1906. Whether it was properly renewed or re- 
paired prior to the voyage under considération does not clearly ap- 
pear. The libelant testified that he had a conversation with the mas- 
ter the day after sailing. He told him that the chain stopper was up. 
The master said, "Well, we can't use that; it won't hold anyway; 
it is broke; and don't let it down under any circumstances." The 
master does not positively deny that he made such a statement, but 
was of the opinion that the chain stopper was in good condition at 
the time of the accident. When asked why he did not tell counsel for 
appellants about the chain stopper prior to the trial in the court below, 
he made the significant reply, "I didn't think it had anything to do 
with it at ail." After carefully reading ail the testimony taken in 
this court upon that subject, we are of the opinion that the master's 
statement is correct. 

We will now consider the case as it was presented to the court 
below. With respect to the first cause of complaint, it appears from 
the évidence that the spécifications for the vessel when she was new 
called for 180 fathoms of chain. This would furnish 90 fathoms of 
chain for each side of the vessel. The wildcats on both sides of the 
vessel required the chains to hâve 10-inch links. When the Fullerton 
departed from San Francisco on the night of December 19, 1906, in 
tow of the steam tug Monarch, she had on board only 120 fathoms 
of chain, with links of various lengths from ll 1 ^ to 11% inches. 
Ninety fathoms of this chain was taken in on the starboard side, and 
30 fathoms on the port side. Twenty fathoms of the latter chain was 
payed out on the towing line, and 10 fathoms of the chain remained 
in the chain locker. The links of the chain did not fit the wildcat 
on either side. They were so large on the port side, where the chain 
was used as a part of the towing line, that, as before stated, the links 
projected over the ends of the compartments in such manner that the 
chain would slip over the wildcat under heavy strain. It appears that 
on the previous voyage from Port Harford to San Francisco the 
Fullerton lost both of her anchor chains, consisting of 180 fathoms, 
outside of the harbor of San Francisco. She was at anchor. Her 
starboard chain had been attached to a towline, but the towline had 
been cast adrift. When they came to heave in on the anchor chain, 
the anchor caught on something and carried away the port wildcat, 
and, as the two chains were shackled together in the chain locker and 
the outer end of the starboard chain was adrift, the entire chain ran 
out and was lost. This was between the 5th and lOth of December. 
It appears that there was some difficulty in finding chains to take 
the place of the lost chains. The master and one Frank H. Evers, 
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who was the agent of the Company owning the vessel and who provided 
her equipment, testified that they were four days hunting for chains, 
and then finally purchased the chains which were placed on the ves- 
sel just prior to sailing. Thèse chains were secondhand chains. A 
new wikicat had to be made, and that also was taken on board just 
prior to sailing. There is no direct évidence that chains could not 
hâve been found to fit the wildcat, nor is there any évidence that a 
wildcat could not hâve been made to fit the chains that were taken 
on board. It is true the master testifies that if they could hâve got 
sufficient chain of the proper size they would hâve put it on board, 
and he also testifies that he could not get a chain made in San Fran- 
cisco; and Mr. Evers testifies that on the first day that he knew the 
anchor chains were required he went to Mr. I. E. Thayer, the agent 
of the Lebanon Chain Works — 

"and asked him how long it would take him to get us the chains hère and 
he said it was impossible to do anything under two months, and in the way 
f reight was coming at that time it would likely be longer. I ordered him to 
immediately telegrapli for the chains, which was done, and we obtained the 
chains in a Jittle over four months after they were ordered." 

The inference sought to be drawn from this testimony by the ap- 
pelants is that to obtain chains that would fit the wildcats the vessel 
would hâve been compelled to wait four months for the chains ordered 
from the Lebanon Chain Works, but if this was the fact it certainly 
could hâve been established by direct testimony. If no chains could 
be obtained either in San Francisco or at Oakland with links that 
would fit the wildcats, it was easy to establish that fact by direct and 
positive testimony, and this was not done. The testimony relative to 
the difficulty of obtaining suitable chains for the vessel was intro- 
duced by the appellants, and the presumption is that it was the most 
favorable testimony that could be produced in that behalf. In this 
aspect the évidence was not sufficient to show that ail reasonable 
means had been used to obtain suitable chains for the vessel prior 
to her departure from San Francisco, and that the failure to secure 
them was because they could not be obtained under any reasonable 
conditions. 

It is contended by the appellants that the appellee knew before the 
vessel left San Francisco that the links of the chain were too large 
for the wildcat, and that he assumed the attending risk. Evers tes- 
tified that he knew the links were about an inch too large. He knew 
they did not fit, and he says the mate and he mentioned the fact to 
one another, and the mate said it would do. Evers fixes the time of 
this conversation in the evening when they were taking the port chain 
on board, and this latter act he says was between 5 and 6 o'clock. 
This was on December 19th, and it was dark at that time. The ap- 
pellee testifies that he does not remember any such conversation ; that 
the port chain arrived at the wharf about 6 o'clock ; that he then took 
the sailors and engineer and carpenter, and got supper; there was no 
cooking on board the vessel; they finished supper about a quarter 
to 7 o'clock, and returned to the vessel and began taking the port 
chain on board at 15 minutes to 8 o'clock. It was dark. He had no 
opportunity of observing the condition of the port chain when it ar- 
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rived at the wharf, and he did not observe it when the chain was 
taken on board. The vessel left the dock with the tug alongside about 
15 minutes past 8 o'clock, and proceeded out to sea. The master 
testifies that in the evening he went up town to get a portion of the 
crew, and the chain passed him on the vvay down. It was about sup- 
per time when he came down. He returned to the vessel about 7 
or half past 7. He did not know whether they had finished the tak- 
ing of the chain on board at that time. They pulled out from the 
dock a little after 8 o'clock. The taking on board of the port anchor 
chain was the last act in preparing the vessel for sea, and when that 
was completed she left the dock at a little after 8 o'clock in tow of the 
tug Monarch, and proceeded to sea, although the appellee understood 
that the vessel was to anchor in the bay and remain until morning to 
get the remainder of the chain. It is clear from this testimony that 
Evers was mistaken when he says he had a conversation with the ap- 
pellee when they were taking the port chain on board between 5 and 
6 o'clock in the evening. That chain was not on the dock until about 
6 o'clock, and was not taken on board until 2 hours later, and there 
is no testimony that Evers was there at that time. The appellee tes- 
tifies that he did not discover the fact that the port chain did not fit 
the wildcat until the next morning when the vessel was at sea. He 
then notified the master, who replied: "Well, mister, tell me some- 
thîng I do not know." The appellee then proceeded to lash the chain 
to the towing bitt. It had not been lashed before. This testimony is 
uncontradicted, and this circumstance, connected with the lashing of 
the chain to the bitt, taken in connection with the testimony upon 
the subject, leads to the conclusion that the appellee did not know that 
the port anchor chain did not fit the wildcat prior to the departure 
of the vessel from San Francisco, and under the circumstances shown 
by the évidence the appellee had no opportunity of leaving the vessel 
after making this discovery. 

The défense that the appellee assumed the risk attending the use of 
a chain that did not fit the wildcat cannot be sustained in any reason- 
able view of the testimony, but the case has another aspect which 
should not be overlooked. The usual method of towing is with the 
hawser fastened to the towing bitt. The testimony in this case is to 
the effect that it is also common to use one of the anchor chains in 
towing. In such case the wildcat is used instead of the towing bitt 
for holding purposes, and the lead of the chain is through the hawse 
pipe; but when the hawser is fastened to the towing bitt the lead is 
over the forecastle head, and there is always danger that the vessel will 
take a sheer and pull the head gear out of the vessel. For a long tow 
the use of the anchor chain fastened to the wildcat and leading through 
the hawse pipe is, therefore, a proper appliance, but in such, case the 
links of the anchor chain must fit the wildcat and make the chain se- 
cure, or otherwise there is danger that the chain under the strain of a 
heavy tow will slip and ail the chain in the locker run out, including 
the chain attached to the anchor on the other side of the vessel, and 
when the strain cornes on this chain the bow of the vessel might be 
pulled out. Appellee testifies that this was what occurred to him when 
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hc savv the chain slipping over the wildcat just prior to the accident, 
and he hastened to lasli the chain to the towing bitt. He thought the 
running ont of the chain would endanger life and the loss of the ship. 
The master testified that the running out of the chain would be likely 
to tear up some of the bulkheads down below between the lockers, but 
he did not think it would corne up so far as to hâve torn out the whole 
upper deck. The Fullerton was a heavy tow, and the L,ansing was a 
large vessel, heavily laden. Thèse two vessels pitching into a heavy sea 
would necessarily bring heavy strains on the towline, and if the chain 
could not be held on the wildcat it seems beyond question that the vessel 
would be in danger of receiving serious injury, imperiling the lives of 
those on board. In other words, the Fullerton was deliberately sent 
out on this long voyage in an unseaworthy condition. Section 4561 
of the Revised Statures, relating to the sending of a vessel to sea "un- 
sliitably provided in any important or essential particular," as àmend- 
ed by "An act to amend the laws relating to American seamen, for 
protection of such seamen and to promote commerce," approved De- 
cember 21, 1898 (Act Dec. 21, 1898, c. 28, § 11, 30 Stat. 758 [U. S. 
Comp. St. 1901, p. 3095]), provides as follows : 

"If any person knowmgly sentis or attempts to seud, or is party to sending 
or attempting to seud an American ship to sea, in the foreign or coastwise 
trade, in such an unseaworthy state that the life of any person is likely to be 
thereby endangered, he shall, in respect of each offense, be guilty of a niis- 
deineanor, and shall be punished by a fine not to exceed oue thousand dol- 
lars, or by iniprisoninent not to exceed rive years, or both, at tlie discrétion 
of the court, unless lie proves that either he used ail reasonable means to in- 
sure lier being sent out to sea in a seaworthy state, or that her going to sea 
in an unseaworthy state was, under the circnmstances, reasonable and justifi- 
able, and for the purposes of giving that proof he may give évidence in the 
saine manner as any other witness." 

In Narramore v. Cleveland, C, C. & St. L. Ry. Co., 96 Fed. 298, 37 
C. C. A. 499, 48 L. R. A. 68, the plaintif! was in the employ of a rail- 
road company as a yard switchman in its yards in Cincinnati, Ohio. 
While attempting to couple two freight cars he had his foot caught in 
an unblocked guard rail, and in his efforts to extricate the foot his 
right hand was crushed between the drawheads of the cars and injured 
so badly as to require amputation. The plaintiff had been in the em- 
ploy of the railroad company for seven months. He had had nine 
years' expérience as a railroad man. A railroad man of expérience 
can see at a glance whether a guard rail or switch is blocked or not. 
There vvere a great many guard rails and switches in the yards where 
plaintiff worked. With the exception of a few where expérimental 
blocks were used, the défendant did not use blocks in either its guard 
rails or switches. The plaintiff said he did not know that the 
guard rail in which his foot was caught was not blocked, and that he 
had not noticed whether the guard rails and switches of défendant gen- 
erally were blocked or not ; but this testimony was given no weight. 
The railroad company defended on the ground that the plaintiff know- 
ing the danger has assumed the risk of the employment. A statute of 
Ohio required railroads to adjust, fill, or block the frogs, switches, and 
guard rails of their tracks, with the exception of guard rails on bridges, 
so as to prevent the feet of their employés from being caught therein. 
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Railroad companies violating the act were to be punished by a fine of 
not less than $100 nor more than $1,000. Judge Taft, speaking for the 
Circuit Court of Appeals in the Sixth Circuit, held that the purpose 
of the statute was to protect employés of railroad companies from a 
well-known danger of their service, the resuit of which, from the na- 
ture of their employment, they were compelled to assume, and, al- 
though an employé impliedly waives a compliance with the statute and 
agrées to assume the risk from unblocked switches and guard rails by 
continuing in the service without complaint, a court will not recognize 
or enforce such agreement. It was further held that to permit a Com- 
pany to avail itself of such an assumption of risk by its employés is 
in effect to enable it to nullify the object of the statute; that the only 
ground for passiug such a statute is found in the inequality of terms 
upon which the railroad company and its servants deal in regard to the 
dangers of their employment. The manifest législative purpose was to 
protect the servant by positive law because he had not previously showu 
himself capable of protecting himself by contract, and it would entirely 
defeat this purpose thus to permit the servant "to contract the master 
eut" of the statute. In The Osceola, 189 U. S. 158, 175, 23 Sup. Cf. 
483, 47 L. Ed. 760, the Suprême Court of the United States held that 
the law may be considered as settled upon the proposition that the 
vessel and her owner are, both by English and American law, liable to 
an indemnity for injuries received by seamen in conséquence of the 
unseaworthiness of the ship, or a failure to supply and keep in order 
the proper appliances appurtenant to the ship. Scarff v. Metcalf, 107 
N. Y. 211, 13 N. E. 796, 1 Am. St. Rep. 807. 

The court below placed the assumption of risk where it properly 
belonged in this case, when it said : 

"If the ship could not niake proper préparations for sea, and chose to go 
to sea without them, it was a délibéra te assumption by her of ail risks and 
ail damages which might resuit from such want of préparation, which would 
include ail damages that the crew might suffer in the way of injury through 
such want of préparation." 

It is next contended that the appellee was guilty of contribntory 
négligence at the time of the accident in not signaling the Lansing to 
slow down when the lashing of the chain to the bitt had been carried 
away and the appellee with the assistance of his watch was about to 
put on another lashing. The appellee was facing an emergency. Ail 
the conditions required immédiate action to secure the safety of the 
ship and those on board. It would hâve required time to secure a 
light for signaling purposes, and such delay might hâve resulted in 
serions conséquences, and, besides, the appellee had no authority to 
signal the Lansing to slow down. He did what the situation and his 
authority seemed to call for, and he cannot now be charged with con- 
tributory négligence in acting promptly in the emergency to secure 
the chain to the bitt. 

It is further contended that the appellee was guilty of contributory 
négligence in placing himself in a dangerous position in the work of 
lashing the chain to the bitt. Appellee testifies that he was standing on 
the port side of the chain facing forward toward the bitt, to which 
the chain was being lashed by the crew under the direction of the 
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appellee. The appellants contend that he should hâve faced aft 
toward the wildcat, so that he could hâve observed any slipping of the 
chain over the wildcat, and in case it did slip to step aside out of dan- 
ger. This contention is without merit. Had the appellee faced toward 
the wildcat, he could not bave watched and directed the work of the 
crew in lashing the chain to the bitt. It was his duty to supervise 
and direct that work in every détail and see that it was done right. 
For that purpose his position was precisely what the situation required. 
In this connection it is also objected that appellee was négligent in 
passing his arm around the chain and his hand between the bitt and 
the lashing in fastening the rope lashing to the chain. It is difficult 
to see how he could hâve done otherwise in passing the rope around 
the chain and making the necessary hitch. We find no évidence of 
contributory négligence in any of this work. 

With respect to the appellee's second cause of complaint, it appears 
from the évidence that at the time of the accident the Fullerton was 
582 miles from Port Harford and between 1,500 and 1,600 miles from 
Kihei. The appellee, knowing the serious injury he had received, 
requested the master to return to Port Harford for médical assistance. 
Surgical skill was required to set the bones of the arm and place the 
arm in splints so that the broken bones would unité and the injured 
tissue heal. This skill the master did not hâve, nor was it on board the 
vessel, but it could hâve been had at Port Harford. In The Iroquois, 
118 Fed. 1003, 55 C. C. A. 497, a seaman in the performance of his 
duty fell and broke both bones in one of his legs below the knee, and 
there was no one on board compétent to treat the injury. This court 
held that it was the positive duty of the master to take him at once 
to some port where proper treatment could be had, and, where such a 
port could hâve been reached in time, the failure to do so, by reason of 
which amputation became necessary, was négligence on the part of 
the master which rendered the ship liable in damages for the injury. 
Judge Gilbert, speaking for the court, said : 

"We entertain no doubt, in view of the évidence in the case and the law 
applicable thereto, that it was the duty of the master to hear away to some 
port of distress as soon as possible after the occurrence of the accident. 
* * * By the maritime law he (the seaman) was entitled to be healed at 
the expense of the ship. Reed v. Caniield, 1 Sumn. 195, Fed. Cas. No. 11,641; 
Harden v. Gordon, 2 Mason, 54, Fed. Cas. No. 0,047. This obligation was im- 
posed upon the ship in considération of the appellee's services, and his uuder- 
taking to engage in possibly perilous voyages and eneounter hazards if nec- 
essary in the protection of the ship and cargo. The injury to the appellee was 
a serious one, and the master must be presuraed to hâve known that it re- 
quired careful and scientific treatment." 

The master of the Fullerton refused to turn back for the purpose 
of securing proper surgical skill for the appellee at Fort Harford. 
His reason for refusing is stated by the appellee in his testimony as 
follows : 

"That night after I.got to bed I asked the captain, 'You better return, with 
this arm ; you better return to port. I got a very bad arm, Captain.' He 
says, 'Well, I know but I can't return; I can't eut loose from this towboat.' 
I said, 'Well, you can signal to him.' * * * Q. What did he say? A. 
'Well, we will see about that in the morning, but we cannot turn around; 
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your arm will be ail right; we will put it In splints and dress It.' I saya, 
'I am afraid I hâve a bad arm, afraid I will lose my arm before I get there ; 
blood poisoning migbt set in.' 'No,' be says, 'that will be ail right ; you know 
I can't turn around ; it would cost me too much money ; see how much it will 
cost to turn around, and the steamer would not go with me anyway.' I says, 
Tou don't know ; signal to him and flnd out.' He says, 'We will see what we 
can do in the morning ; we will hâve a talk.' That was ail the conversation. 

* • * Q. Did you see the captain any more that nightî A. No, sir, I did 
not see him until next morning. Q. What time did you see the captain the 
the next morning? A. It was 20 minutes to 8, sir, a. m. Q. In the morning? 
A. Yes, sir. Q. What was done then? A. He told me then he had signaled 
the Lansing, and the Lansing had signaled to them, and I asked him whether 
—what signais he sent to the Lansing — just asked, 'What was the matter last 
night?' Then he answered that I got my arm broke. 'Did you ask him to 
return with me, return with the ship?' I says. He said, 'No; what is the 
use of asking him ? I know he would not return, anyway.' I says, 'You ought 
to try to do something with it, because my arm is ail swollen up.' Then I 
showed him my arm and my hand, ail black and swollen up. 'Then I am 
suffering fearful pain.' I told him, 'I am afraid of blood poisoning might set 
in before we get much f arther ; you hâve got a fair wind to go back ; can't you 
go back? You got a fair wind; try tosail back.' He says, 'You are ail right, 
in a few days, as soon as the arm is set up.' 'I am afraid, Captain, it is be- 
yond your — It is beyond you; you haven't got medicine to put on it, or any- 
thing.' He said, 'Ail right, it will be ail right; I will fix it up.' " 

This testimony is uncontradicted by the master. His testimony is 
as follows : 

"Q. At the time that the mate was hurt, did you consider at ail the propo- 
sition of médical attendance upon the mate? A. After I had fixed his arm up, 
put it splints, and made him as comfortable as I could, I considered and 
thought the whole matter over in my room, and considered what was the 
best to do under the circumstances. • * * Q. Well, after the accident 
happened to the mate, did you continue on your voyage, or did you go back 
to Port Harford? A. Continued on the voyage. Q. Why did you continue 
on with your voyage? A. I considered we were under tow, in tow of the Lans- 
ing, and the chances were just about the same to get down to Kihei in the 
same time as we would if we had gone back. Q. Well, you understand, do 
you not, Captain, that Kihei is between 1,500 and 1,600 miles away, and Port 
Harford was 582 miles away? A. Yes, sir. Q. Now, you say that you consid- 
ered the chances were about the same? A. Yes, sir. Q. So that you had not — 
If you had not gone to Kihei, but had gone to Port Harford, what would hâve 
been the motive power of the Fullerton, if you had gone to Port Harford? 
A. We would hâve had to sail. Q. Why would you hâve had to sail? A. The 
Fullerton would hâve gone on ; at least the Lansing would hâve let me go ; 
I would hâve had to let go the Lansing, and he would hâve gone on and de- 
livered his own cargo. Q. Well, why would the Lansing hâve gone on? 

* * * A. I hâve instructions in case of breaking adrift from the tow, or 
anything interfères that the two ships cannot proceed together, each one con- 
tinues on its own course. * * * Q. How is the American barkentine Ful- 
lerton rigged, tackled, and furnished with appliances relative to sailing? A. 
She Is well fit out, well found, and always ready for sailing. Q. If you had 
cast adrift or parted with your tow with the Lansing, in your Judgment, tak- 
ing into considération the weather conditions as they were on that day and 
the day f ollowing, how long would it hâve taken you to sail back to Port Har- 
ford, if you had so parted your tow and cast adrift from the Lansing at the 
time of the accident or the next morning? A. Well, that is something you can- 
not answer deflnitely. * * * Q. In arriving at your conclusion as to wheth- 
er to go back to Port Harford or sail on to Kihei, what facts did you take 
into considération? A. I took into considération that if we continued to Kihei 
we continued under tow. Q. If you turned around to go back? A, We would 
hâve to go under our own power ; that is, sail. * • * Q. What facts did 
you t&ke into considération aside from the fact that you would hâve to sail 
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back to Port Harford? A. Well, at the time of the accident, the wind was 
sou'west, and it would naturally go to the west and nor'west and finish up 
there, and blowing pretty fresh, and we could not make nuich headway when 
it got into nor'west on account of the seas and wind, and I tliought that un- 
der the circumstances * * * and conditions that we would get to Kihei 
as soon as we would get back to Port Harford. * * * Q. Now, wliat, in 
your opinion, would hâve been the probable length of time, or what would 
you consider under the circumstances would hâve been the variations in tiiné, 
that you could hâve sailed from the position in which you were at the time 
of the accident to Port Harford? A. Under favorable circumstances, we would 
hâve been in Port Harford in three or four days, but again we might hâve 
been double that time that season of the year, or even longer. Q. IIow much 
longer? A. Well, you could not tell, you could form no idea. We might get 
there in four days, we might get there in fourteen ; it is hard to tell ; you 
don't know how the wind is going to act." 

The instructions to which the master referred in his testimony as 
his authority in such an emergency were introduced in évidence. 
They were issued by the Union Oil Company of California, and ad- 
clressed "Captain J. C. Kitchin, Bktn. Fullerton." What relation this 
company had to the Fullerton or the Lansing or the cargoes of either 
is not disclosed. The Mission Transportation & Refining Company 
was the registered owner of the Fullerton. The cargoes on both the 
Fullerton and the Lansing were crude oil, but the owners of thèse 
cargoes are not stated, ior is the ownership of the Lansing mentioned 
in the évidence. The instructions material to this case were as fol- 
lows : 

"When you are towed by oné of our own vessels, in case the hawser should 
break or the weather conditions are such that they are obliged to eut the 
Fullerton loose, she is in a position to take enre of herself, hence you would 
head your course for the port you started for, and the steamer will, if she 
can, take you up later. Regarding signais, that is a matter you can arrange 
with the vessels towing you." 

There is no évidence in the record that the Fullerton was being 
towed by a vessel owned by the company that issued thèse instruc- 
tions, but, waiving that objection, the instructions do not relate to 
the situation on board the Fullerton concerning which the master 
was called upon to act. The hawser had not parted or broken, and 
the weather conditions had nothing whatever to do with the injury 
to the appellee. The instructions were, therefore, not applicable, and 
it was not to be expected that instructions would hâve been given 
for such a situation. The conduct of the master under such circum- 
stances Js regulated by the gênerai maritime law, which requires that 
the master shall use ail reasonable exertions to secure skillful and time- 
ly attention for a seaman disabled in the service of the vessel. Brown 
v. Overton, 1 Spr. 462, Fed. Cas. No. 2,024; Whitney v. Olsen, 108 
Fed. 292, 47 C. C. A. 331, and cases there cited; The Iroquois, 194 
U. S. 240, 24 Sup. Ct. 640, 48 L. Ed. 955. It was therefore plainly 
the duty of the master of the Fullerton to hâve communicated with 
the master of the Lansing and ascertained what assistance he or his 
vessel was able to render under the circumstances. Neither of the 
cargoes was perishable, and there was no risk of a loss of market for 
either. It would seem that the Lansing could hâve dropped the Ful- 
lerton and taken the appellee back to Port Harford. The Fullerton 
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would then hâve proceeded under sail and later been overtaken by the 
Lansing, and the voyage to Kihei resumed and continued with but 
Httle loss of time. Another alternative was for the Lansing to drop 
the Fullerton, the latter vessel return with the appellee to Port Harford 
under her own sail, and the Lansing proceed on her voyage. The 
wind was favorable at this time for the Fullerton to make this return 
to Port Harford under sail, and it was likely to so continue at this 
season of the year, with some probable variations. The wind was 
ahead, as they were sailing in the direction of Kihei, which would 
hâve been a favorable wind for the Fullerton sailing in the contrary 
direction towards Port Harford. It is not necessary to détermine 
which, if either, of those two alternatives should hâve been chosen. 
Either would hâve been better than the course adopted ; but it is 
enough that the master of the Fullerton did not communicate with 
the master of the Lansing concerning either or the assistance he or 
his vessel might hâve been able to render in the emergency, but on 
his own judgment the master of the Fullerton determined to continue 
on the voyage to Kihei in tow of the Lansing. This was not doing 
ail that a reasonably prudent person was called upon to do under the 
circumstances, and his failure in this respect was négligence for which 
the vessel is liable. 

It is contended by the appellants that the judgment of the District 
Court in favor of the appellee for damages in the sum of $17,500 
is grossly excessive. The court below took into considération appel- 
lee's earning capacity at the time of the accident, and how far that 
capacity had been reduced by the loss of his arm. The évidence show- 
ed that appellee had been earning in wages and perquisites $150 a 
month, and was earning on the Fullerton in wages and perquisites 
$140 a month with the chance of making it up to $150 a month. The 
court estimated appellee's earning capacity after the injury to be not 
over one-third what it was before the injury. The court further con- 
sidered appellee's expectation of life as shown by the life insurance 
tables, and discounted that expectation by five years for sea service. 
The court determined that the libelant was entitled to an amount 
which, at a reasonable rate of interest compounded annually, would 
furnish him with $1,200 per annum the rest of his life, dating from 
the date of the accident. The court added damages on account of 
appellee's intense and long-continued sufïering of mind and body 
brought upon him through the négligence of the représentatives of the 
ship, and found the total damages $17,500. There does not appear 
to be any error in this method of estimating the damages sustained 
by the appellee, and, as the findings of fact were fully supported by 
the évidence, we find no reason for reversing the judgment on that 
account. In Western Union Tel. Co. v. Engler, 75 Fed. 102, 21 C. 
C. A. 246, the plaintiff was driving along the highway when his horses 
struck the wire of the telegraph company, which had falien from its 
proper place on the pôles to within about two feet of the ground. The 
horses, becoming frightened, suddenly turned and ran, thereby throw- 
ing the plaintiff to the ground from the vehicle in which he was riding. 
By this fall he received a compound comminuted fracture of the 
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ankle bone of the left leg and his left foot was doubled over, both 
bones protruding through the flesh ; he was disabled for many months, 
prevented from attending to his business, incnrred large expense for 
médical attendance, and the testimony was that he would probably be 
permanently lame. The jury had awarded the damages in the sum of 
$15,000. It was objected that thèse damages were excessive. This 
court, on appeal, refused to set aside the judgment, citing the case of 
The City of Panama, 101 U. S. 453-464, 25 h. Ed. 1061, where that 
court said : 

"Damages in such a case must dépend very much upon the faets and cir- 
cumstances proved at the trial. When a suit is brought by the party for Per- 
sonal injuries, there ean be no fixed measure of compensation for the pain 
and anguish of body and mind, nor for the permanent injury to the healtn 
and constitution, but the resuit must be left to turn mainly upon the good 
sensé and deliberate judgment of the tribunal assigned by law to ascertain 
what is a just compensation for the injuries inflicted." 

Cdhsidering ail the facts of this case, we see no just ground for 
disturbing the judgment of the court below. 

In the view that we hâve taken of this case, it is not necessary to 
consider the remaining questions raised on this appeal. 

The judgment of the court below is affirmed. 

GILBERT, Circuit Judge (concurring). I agrée that the decree 
should be affirmed on the grounds alleged and the facts proven as to 
the first cause of action. But in view of ail the circumstances disclosed 
in the évidence, and the law applicable thereto as defined in the déci- 
sion of the Suprême Court in The Iroquois, 194 U. S. 240, 24 Sup. Ct. 
640, 48 L,. Ed. 955, I am of opinion that the master of the Fullerton 
was not négligent in proceeding on the voyage instead of turning 
back by sail to Port Harford. 
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(Circuit Court of Appeals, Fourth Circuit. December 16, 1908.) 

No. 791. 

1. Master and Servant (§ 125*) — Master's I/tabilitv for Injuries to Serv- 

ant — Defect in Appliances — Knowledge of Master. 

While it is the duty of a master to furnish the servant with safe ap- 
pliances with which to work and to keep the same in good repair, where 
an appliance furnished is defective, and an injury to a servant results, 
the existence of such defect must hâve been known to the master, or it 
must be shown that a sufficient time had elapsed before the time of the 
injury to raise the presumption that the master had knowledge of the 
same, in order to entitle the servant to recover for the injury. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 243- 
251 ; Dec. Dig. § 125.*] 

2. Master and Servant (§ 278*)— Master's Liability for Injuries to Sebv- 

ant— Actions— Evidence of Master's Négligence— Defective Railroad 
Car. 

Plaintiff, an experienced brakeman, working in the yard of défendant 
railroad company, while attempting to operate a brake on a moving flat 

*For other cases see same topic & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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car, fell or was thrown off and injured. The car belonged to another 
company, had corne into the yards in a train about 3 a. m., and the 
injury occurred about 11, while plaintiff and others were moving the cars 
to another part of the yard. The car was equipped with a drop brake, 
the stem of which when not in use drops to a level with the floor of the 
car and must be raised when used. Plaintiff testifled that the brake 
stem was standing upright when he mounted the car, and that when 
ne attempted to use it the stem slipped down and threw him off. Such 
brakes were in common use, although plaintiff testifled that he had never 
used one. The one in question was inspected imniediately after the 
accident and found in perfect working order. The car had also been 
inspected previously, after its arrivai in the yard, by two inspectors 
working together on opposite sides of the train, both of whom testifled 
that the brake was not defective and was in normal position ; that if 
the stem had been standing upright they would hâve observed it. Held 
that, assuming the correctness of plaintiff's testimony as to the position 
of the brake stem, there was no ground for charging défendant with 
négligence or with liability for the injury, in the absence of any évidence 
to show how long it had been in such position or who placed it there. 
[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 278.* 
Duty of railroad companies to furnish safe appliances, see note to 
Felton v. Bullard, 37 C. 0. A. 8.] 

Waddill, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the South- 
ern District of West Virginia, at Charleston. 
For opinion below, see 162 Fed. 750. 

This was an action for damages brought by the défendant in error against 
the plaintiff in error for injuries received while acting in the discharge of his 
duties in the capacity of brakeman and in the employ of the plaintiff in er- 
ror on the 6th day of October, 1905, in the yards at Bluefleld, W. Va. 

The record discloses that the défendant in error was an experienced brake- 
man, and that prior to the accident he had been employed as brakeman for a 
period of two years on the Chesapeake & Ohio Railroad, and on the Norfolk & 
Western Railway for five additional years, making an aggregate expérience 
of seven years. At the time of his injury, défendant in error was employed 
in the Bluefleld yards. In the yards there were three flat cars, loaded with 
steel rails, which had been brought in that morning about 3 o'clock, and 
orders had been given to remove them to the east end of the yard, there to 
be unloaded. The rails protruded beyond the ends of thèse cars, so that it 
was impossible or iinpracticable to couple the yard engine onto them, and 
consequently they were taken out of the train, and an effort was made to roll 
the cars down the track by gravity so that the engine might be brought in 
behind them. The car in front and the one behind were Norfolk & Western 
cars, while the one in the middle was a Georgia Southern & Florida car, and 
was equipped with what is known as a "drop brake," that is, the brake staff, 
when not held up by the brakeman for the purpose of putting on or taking 
off the brakes, is intended to drop down under the car, with the handle on 
a level with the floor thereof. The handle to the brake was an ordinary 
crossbar, forming with the end of the brake staff something like the letter 
"T." 

The évidence shows that the conductor, a brakeman by the name of Comp- 
ton (deceased at the time of the trial), and the défendant in error, after the 
three cars had been eut out from the train, in order to start them down the 
track, were pushing them, and, when they had succeeded in starting the 
cars, each of the parties mentioned climbed upon his particular car to manipu- 
late the brake as necessity might require, the défendant in error mounting 
the middle car, which was equipped with a drop brake, as stated. The plain- 
tiff below alleged that he was unfamiliar with this kind of brake, and, when 
he went to release the brake, he found the brake stem standing above the 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
1G7 F.— 2 
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floor of the car about the same height of a stationary, or ordinary rigid 
brake, which he supposed the same to be; that, when he grasped the brake 
stem for the purpose of manipulating the brake, the same fell to its normal 
position, precipltating him to the ground between the car upon which he wns 
riding and the car following, whereby he lost one leg and was otherwise 
injured. 

The cause came on to be heard in the District Court for the Southern Dis- 
trict of West Virginia, and the plaintiff below received a verdict for $10,000, 
whereupon a writ of error was sued out to this court. 

John H. Holt (Théodore W. Reath, Joseph I. Doran, and Holt & 
Duncan, on the briefs), for plaintiff in error. 

Joseph H. Gaines (Staige Davis, Upshur Higginbotham, and H. D. 
Rummell, on the briefs), for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and BOYD, 
District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
There are six assignments of error filed herein, but we deem it neces- 
sary to consider only the second assignment, which is as follows: 

"The court erred in refusing to sustain the motion of the défendant to 
direct the jury to return a verdict in favor of the défendant and against the 
plaintiff, because there was not a scintilla of évidence to establish knowledge 
on the part of the défendant, either actual or constructive, that the brake 
complained of was either defective, or out of repair and dangerous." 

The jury found, upon a spécial interrogatory, that the inspection 
of the brake, shortly after the arrivai of the car, was not a proper 
and sufficient one, as a matter of fact, and upon this finding the case 
seems to hâve been determined by the court below. 

In order to properly settle the questions presented for our consid- 
ération, it becomes necessary to détermine as to whether, under the 
circumstances, the finding of the jury to the effect that there had not 
been a proper inspection of the brake in question in that the brake 
was found in an abnormal position would be sufficient to charge the 
défendant below with négligence. It is well settled that it is the duty 
of the master to furnish the servant with safe appliances with which 
to work, and, having furnished such appliances, it still remains the 
duty of the master to keep the same in good repair. While this duty 
is imposed upon the master, nevertheless, in a case where it is shown 
that the appliance furnished was defective, the existence of such defect 
must hâve been known to the master, or it must be shown that a 
sufficient time had elapsed before the time of the injury to raise the 
presumption that the master had knowledge of the same, in order to 
entitle the party thus injured to recover. The appliance known as the 
"drop brake," or disappearing brake, according to the évidence, is 
in common use on many of the railway Systems of the country, in the 
interchange of traffic incident to interstate business. Cars equipped 
with such brakes are used on almost every railway System through- 
out the country, and it appears, in this instance, that cars thus equip- 
ped had been in use on the Norfolk & Western Railway System for 
a number of years. The drop brake is distinguished from the ordi- 
nary upright or rigid brake in that it is in the shape of a bar like a 
T. the ordinary brake being circular in form and in the shape of a 
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wheel. Therefore, when the brakeman, on this occasion, who had 
been in the employ of the Norfolk & Western Railway for about 
five years, and perfectly familiar with a brake shaped like a wheel, 
saw this brake, he was put upon notice that it was not the ordinary 
brake in use upon that System, and owing to the pattern of the handle, 
he must hâve known that it was a drop brake, inasmuch as he testified 
that he had seen brakes of that character, and therefore, in the manip- 
ulation of the brake, he should hâve governed himself accordingly. 

On page 29 of the record, the défendant in error testified as fol- 
lows in regard to the condition of the brake at the time he was injured : 

"Q. When did you go to work in the railroad service? A. Well, sir, I 
went to work on the C. & O. in 1892. Q. How long did you remain with 
the Chesapeake & Ohio? A. A couple of years. Q. In what capacity? A. 
Brakeman. Q. Freight or passenger trains? A. Freight. Q. With what 
company did you next take employaient? A. The Norfolk & Western Railroad 
Company, as far as railroad eompanies are eoncerned. Mr. Holt: That's 
what I mean. Q. How long did you remain there? A. I stayed until the 
latter part of 1900, when this injury happened. Q. You were with them 
about five years? A. Only about flve years. Q. And with the Chesapeake & 
Ohio two years? A. Tes, sir. Q. In what capacity did you work when you 
were with the Norfolk & Western? A. As a brakeman. Q. You, then, as 
I understand, you had, prior to this accident, seven years' expérience as a 
brakeman? A. Yes, sir. Q. Upon freight trains? A. Freight and passenger 
trains. * * * Q. What kind of handle is used on the Norfolk & Western 
freight-car brakes? A. There is a wheel used. Q. Do they hâve upon any 
of their freight cars — Are there any brakes with a handle that is not a 
wheel ? A. I hâve never seen them ; no, sir. Q. Then they hâve no handles 
on their brakes in the shape of a bar like this T that you hâve described? 
A. The Norfolk & Western hasn't any. If they hâve, I hâve never seen lt. 
Q. When you approached this brake, then, you saw it was not a wheel, and 
it had to hâve a handle? A. Why, certainly, I.saw it was not a wheel. Q. 
And that it was a mère crossbar? A. Yes, sir. Q. Did you ever see any of 
thèse drop brakes? A. I never handled any of them. Q. That is not my 
question. Hâve you ever seen any of thèse drop brakes? A. Yes, sir; I 
hâve seen them, laying down — the drop brakes they hâve." 

It appears from the foregoing that the défendant, although he had 
never operated one of thèse brakes, had seen them and knew that they 
were in use on the Norfolk & Western Railway, and that he was fa- 
miliar with the peculiar shape of the handle of the same, which was 
the distinguishing feature of this brake. Do the facts in this case 
give the défendant in error any better standing than he would hâve 
had if he had found the brake in its normal position and had been 
injured in attempting to operate it? For illustration, suppose, when 
the brakeman attempted to operate the brake, he had found it in a 
normal position and had raised it up to the position which it should 
occupy while being operated, and then, in attempting to manipulate 
the brake, he had kicked the ratchet loose so as to render it capable 
of being operated, and it had dropped down to its normal position, 
precipitating him under the car and resulting in his injury, and upon 
subséquent examination the brake had been found to be in perfect 
working order and without defect ; can it be reasonably contended 
that under such circumstances he would hâve been entitled to recover 
damages for the injuries thus sustained? We think not — and why? 
Because the accident in that case would not hâve been due to the 
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failure of the master to furnish sufficient and safe appliances with 
vvhich to work, but would hâve been due solely to the improper manipu- 
lation of the appliance furnished. Therefore the only différence be- 
tween the case which we suppose and the one now before us is that 
instead of finding the brake in a normal position, thereby being re- 
quired to raise it up so as to be able to opéra te it, the défendant in 
error testified that he found it in a position where he only had to 
knock the ratchet loose in order to be able to apply the brake by its 
proper manipulation, and which, according to the évidence, could 
hâve been operated vvithout injury to the brakeman, inasmuch as it 
was in good condition. 

It was shown by the testimony of the two inspectors who inspected 
the brake immediateîy after the accident that it was in good condition 
and without defect. The witness A. J. Albright testified as follows : 

"Q. What is your business? A. I am a car inspecter at the présent time. 
Q. How long hâve you been a car inspecter? A. I suppose I hâve been work- 
ing at that about four or flve years — between four and five years. Q. For 
what railroad? A. For the Norfolk & Western Railway Company. Q. At 
what point? A. At Bluefield, W. Va. Q. Do you recollect the time Mr. 
Reed was hurt over in the Bluefield yard? A. Yes, sir. Q. Do you recollect 
the date? A. Yes, sir. Q. What year was it? A. In 1905. Q. You may 
tell the jury whether or not, at or near the time of that injury or accident 
to Reed, you inspected — in company with Mr. Evans — the car from which 
he is said to hâve f ail en? A. Yes, sir; I helped to inspect the car. Q. Do 
you recall what time in the day it was? A. It was near 12 o'clock, as well 
as I recollect. Q. How did you corne to go there to inspect that car, Mr. 
Albright? A. Mr. Evans told me that he wantod me to go with him to in- 
spect that car ; we were working together. Q. Tell the jury whether or not 
you did inspect it. A. Yes, sir. Q. What did you find? A. I did not flnd 
anything wrong with the car at ail. Q. Did you examine this drop brake? 
A. Yes, sir. Q. What condition was it in? A. We found it in good condi- 
tion. Q. Tell the jury whether or not the brake stem was bent. A. It was 
not bent. Q. Was there anything the matter with it? A. There was not 
anything the matter with it." 

The witness John Evans testified as follows: 

"Q. What is your business? A. I am a car inspector. Q. For what road? 
A. The N. & W. Q. Is that the Norfolk & Western? A. The Norfolk & 
Western ; yes, sir. Q. At what point do you inspect cars? A. At Bluefield, 
W. Va. Q. How long hâve you been a car inspector? A. For nine years. 
Q. With this company ail tbe while? A. Yes, sir. Q. How long hâve you 
been in the railroad service? A. For 15 years. Q. In what capacity did 
you work before you became a car inspector? A. I was a car repairer. 
Q. At what point? A. At Bluefield, W. Va. Q. What are your duties now 
as car inspector? A. My duties are to examine cars on their arrivai. Q. 
What kind of an examina tion do you make? A. We go over the train on 
its arrivai and inspect for defects in the wheels, brakes, and for any defects. 
Q. Then you examine the brakes, wheels, and every part of the car? A. Yes, 
sir. Q. If you find a defect, what do you do? A. We shop it. Q. What do 
you mean by shopping it? A. We chalk it for the shop track. Q. Then 
what becomes of it when you mark it defective? A. The yard crew then 
shifts it over to the shop track. Q. It goes over then for repairs? A. Yes, 
sir. Q. Do you recollect the time of the accident to the plaintiff hère, Mr. 
Reed? Do you recollect when the plaintiff, S. P. Reed, was hurt at Bluefield? 
A. Yes, sir. Q. Were you a car inspector at that time in that yard? A. Yes, 
sir. Q. Do you recall the C. S. & F. car 6,048? A. Yes, sir. Q. You may 
tell the jury wh&iher or not you inspected that car on that day. A. Yes, sir; 
I did. Q. When did you inspect it? A. We inspected it just a while before 
12 o'clock. Q. On the 6th of October? A. Yes, sir; 1905. Q. Was that 
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before or after Reed was hurt? A. It was nfterwards. Q. How long after- 
wards? A. I do not know how long; I did not see the accident. Q. Who 
did you take with you to Inspect this car? A. Mr. A. J. Albright. Q. Is 
he one of your inspecter»? A. Yes, sir. Q. Is ne hère? A. Yes, sir. Q. 
Tell the jury just what inspection of that car you made. A. Well, we went 
to that car — he on one side and I on the other — and inspected it closely for 
defects of any kind, and didn't find any defects at ail of any kind whatever. 
Q. Tell the jury whether or not you tested the drop brake on that car. A. 
Yes, sir; I made three différent tests of it; I raised that brake to its 
proper position three différent times. Q. And when you raised it what did 
it do? A. It would then go to its proper position. Q. Where is that proper 
position? A. Down just even with the floor of the car. Q. You may state 
whether or not you found any defect in that brake. A. I didn't find any de- 
fect at ail. Q. Was it détective? A. It was not defective. Q. How many 
times did you say you tried it? A* Three times. Q. Tell the jury whether 
or not it operated properly. A. Well, it did; it operated properly. Q. Tell 
the jury whether or not, when you let go of it, it would stand up. A. No, 
it would not. Q. Tell the jury in what condition you found it when you went 
there to inspect it — whether or not it was standing or down. A. It was down. 
Q. You may tell us also whether or not that brake stem was bent and out of 
shape in any way. A. It was not bent at ail." 

And the witness J. R. Carter testified as follows : 

"Q. What is your business? A. I am a car inspector, now. Q. How long 
hâve you been a car inspector? A. About four or five years. Q. For what 
railway? A. For the Norfolk & Western Railway Company. Q. At what 
point? A. At Bluefield. Q. You may tell the jury whether or not you were 
on duty as an inspector at Bluefield on the night of the 5th of October and 
the morning of October 6, 1905. A. I was. Q. Who were engaged as in- 
spectors with you? A. Mr. Tynes. Q. You may state whether or not you 
inspected ail cars coming into that yard ttiat night, coming from Roanoke. 
A. I did. Q. You may state whether or not you marked ail cars that were 
defective. A. Yes, sir; I did. Q. How did you mark them? A. With white 
ehalk. Q. For what purpose? A. As notice to the repairman what it was 
chalked for. Q. Where would that send the cars? A. To the repair track — 
the shop track — or whatever you wish to call it. Q. That is for the purpose 
of mending them, is it? A. Yes, sir. Q. What kind of mark do you make 
on them? A. Well, we haven't got any regular mark — any particular mark 
at ail ; just a straight mark, and sometimes a cross mark. We most always 
make a cross mark on a defective car. Q. Are you familiar with what is 
known as the 'drop brake'? A. I am. Q. If there had been, on that night, 
any car with a drop brake, the stem of which was standing up, would you 
hâve discovered it? A. I would. Q. Why would you hâve discovered it? 
A. Because it would hâve been in an improper position. Q. What would 
you do with it that would lead you to find it out? Do you try the brakes? 
A. Yes, sir. Q. Did you find any such on that night? A. I did not." 

Among other things, the court submitted the following interroga- 
tory, No. 5, to the jury: 

"Q. No. 5. Was the brake on the car in question, to wit, G. S. & F. No. 
6,048, when the same was inspected by Inspectors Evans and Albright im- 
mediately after the accident, in proper working condition and without de- 
fect? A. Yes." 

Thus it will be seen that the jury, upon the foregoing évidence, 
reached the conclusion that the brake was in proper working condi- 
tion and without defect immediately after the accident occurred. 

While none of the witnesses contradict the testimony of the plain- 
tif! as to how the accident occurred, there is no witness whose testi- 
mony tends in the slightest to corroborate the évidence of the plain- 
tif! in that respect. There was the uncontradicted évidence of two 
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witnesses and a finding of fact by the jury that immediately after the 
accident the brake was found to be in perfect working order and 
without defect. It also appears from the évidence of the witness Mc- 
Donald who testified on behalf of the plaintiff in error at the trial, that 
the brake when raised up would remain in that position only so long 
as the brake was held in the hands of the operator. Among other 
things, this witness testified as follows : 

"Q. Are you familiar with what is known as the 'drop brake'? A. Yes, 
sir. Q. Are they not used on the G. S. & P. Railroad? A. Yes, sir. Q. How 
many cars with brakes of that character has that road now? A. Nearly 
2,000. and some in the course of construction at the présent time. Q. Is that 
brake in common use, Mr. McDonald? A. Yes, sir : in our section it is. 
Q. What roads use it? A. Well, the Southern Road has adopted it as a 
standard ; the Central Georgia Railroad, the C, O. & T. P., the A., G. & S., 
the Georgia Southern & Florida, and a number of others that I do not reineni- 
ber parti.cularly. Q. Will you please explain now to the jury how tbat brake 
works? À. In the manner of applying it, it stands down when it is not in 
use, on a level with the floor of the car ; when you wish to apply the brake 
you raise it up and apply it, and as soon as you release the handle — your 
hands from the brake handle — the stem drops down. Q. When not in use. 
then, it remains under the car? A. Yes, sir; it remains down on a level 
with the floor of the car — down on a ratchet. Q. Is that true whether the 
brake be set or not set? A. Yes, sir. . Q. Will it stand up at ail? A. No, 
sir ; not unless it is wedged. It might be wedged up in some way or other. 
or bent. Q. Could it be pinned up in any way? A. Not on that particular 
car. We hâve some cars in course of construction now that they can pin 
up — that hâve a wheel — but this one did not hâve a wheel ; this had a 
stem with a crossbar and no holes so it could be pinned up. Q. Then that 
brake would not stand up at ail except when in use? A. No, sir. Q. As I 
understand you, then, Mr. McDonald, that brake would not stand up except 
when in use unless it was wedged, or had a pin through it, or was so bent 
as to hold it ? A. That Is correct, sir." 

This testimony tends strongly. to contradict the évidence of the 
plaintiff as to how the accident occurred. If the plaintiff had testified 
that while in a stooping posture, attempting to raise the brake from 
its normal position so as to be able to successfully operate it, the cars 
came suddenly together owing to the manipulation of the brake on 
the rear car, which resulted in precipitating him between the cars, 
his testimony would hâve been in perfect harmony with the physical 
facts established by the witnesses who testified as to the condition of the 
brake immediately after the accident occurred. 

This case was tried in the court below upon the theory that the 
condition of the brake was such, at the time of the injury to the de- 
fendant in error, that it presented a dangerous trap, and that the 
master could, by a proper inspection, hâve prevented the injury com- 
plained of by the défendant in error, and that the failure of the mas- 
ter to make such inspection constituted such négligence on its part 
as to entitle the défendant in error to recover. In order to entitle 
the défendant in error to recover, it is not only necessary that lie should 
allège that the injury which he sustained was occasioned by the négli- 
gence of the master in failing to furnish sufficient and suitable appli- 
ances with which to work, but it is also incumbent upon him to show 
by a prépondérance of the évidence that the injury which he sustained 
was due to the failure on the part of the master to furnish or equip 
the car with a safe and sufficient appliance — in this instance, to wit, a 
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drop brake without defect — and to maintain the same in a reason- 
ably safe condition. When we review the testimony, we find that the 
brake, instead of being defective, was in proper condition, there being 
no defect of any nature in the construction and mechanism whatso- 
ever discovered by the inspectors just a few moments after the accident 
happened. 

It being shown that the accident was due to the manipulation of 
the brake, and it appearing that the brake was in proper working 
order, the question arises as to vvhether this condition of affairs does 
not preclude a recovery. But it is insisted, as hereinbefore stated, that 
the brake was in an abnormal position, and that it presented what 
might be termed a "death trap." Even if this were admitted to be 
true, we are still confronted with the proposition as to how or by 
what means the brake was placed in the position which it occupied 
at the time the injury was sustained. If the plaintif! below were en- 
titled to recover on account of the brake being in an abnormal posi- 
tion, yet he would still be required to show by a prépondérance of the 
évidence that the master was responsible for or had knowledge of the 
brake being in such position. The car on which the défendant in 
error was injured was brought into the yard at Bluefield at 3 o'clock 
a. m., and was inspected between that hour and 6 a. m. The two 
inspectors who made the inspection testified that they inspected the 
car in the usual manner, and that they failed to discover any defect 
in the brake or that it was in an abnormal position. The witness Tyne, 
who testified on behalf of the défendant below, testified as follows: 

"Q. What are your dut les as a car inspecter, and what were they on the 
fith day of Octoher, 1005? A. Well, sir, the duties of a car inspecter 1s to 
soe that the grab irons, coupling rods, coupltugs, wheels, and brakes are ail 
in perfect order. Q. When did you examine the freight cars In respect to 
the time that they came into the yards? A. Immediately after arriving there. 
Q. And if you fourni a car defective in any respect, what would you do with 
it? A. We would shop it to the repair track. Q. Do you recollect of there 
being an inspection of the Georgia, Southern & Plorida freight car 6,048? 
A. I could not say ; we are not required to take the nutnber of each car 
in a train, and I could not say. Q. Were you on duty in the yard as an in- 
specter on the morning of the 6th of Octoher. 1005? A. I was; yes, sir. 
Q. Can you tell this jury whether or not you inspected the cars in a train 
brought there that morning from Rounoke by Conductor Powell? A. I did. 
but I do not know what conductor brought the train in ; we don't get to see 
theui. Q. Did you inspect ail cars? A. Ail trains; yes, sir. Q. What time 
did you make an iusiiection that day — that morning? A. Well, I could not 
tell you exactly what time it was; I did not take the time. Q. When did 
you corne to work? Tell us what you did do. A. We went to work at 6 
o'clock p. m. on the evening of the 5th. and left at 6 a. m. on the morning 
of the Oth. Q. Did you shop any cars on that night? A. Yes, sir. Q. IIow 
rnany? A. I could not tell exactly; 50 or 00, or something like that, we 
shopped out. Q. State whether or not. you shopped ail the cars that were 
defective. A. Yes, sir ; I did. Q. State whether or not you omitted or 
overlooked any. A. I do not think I overlooked any; no, sir. The Court: 
When did you quit work? A. At fi o'clock a. m. on the morning of the 6th. 
Mr. Holt: When you inspected thèse cars and fonnd thein defective, did you 
mark thein in any way? A. Yes, sir, with white chalk. Q. Of what does 
your inspection consist? What do you do while you are inspecting? A. We 
are supposée! to — (interrupted). Q. Not what you are supposed to do, but 
what do you do? A. We find the defects in the cars. Q. How do you do 
that? Do you use a spyglass, or what is the practice? A. No, sir; we use 



24 167 FEDERAL REPORTER. 

the nalced eye. Q. Tell the jury what you do? A. We pass from one end 
of the train to the other. Tliere are two of us— one on one side, and one 
on the other — and we go along and look at the wheels, brakes, grab irons, 
and lift rods. Q. Are you familiar with what is known as the 'drop brake'? 
A. Yes, sir; I hâve seen them. Q. You may tell the jury whether or not, 
had there been any drop brake standing up, you vvould hâve discovered it in 
your inspection. A. I would; yes, sir. Q. Dirï you discover any such? 
A. I did not Q. Were there any such in that condition when you inspected 
them? A. Kone that I seen. Q. Well, did you see them ail? A. I saw them 
ail ; yes, sir ; but there was noue that way. Q. You may likewise tell us 
whether or not you inspected the trains that came in from Roanoke between 
the hours you were ou duty. A. Yes, sir ; I did. Q. Who inspected with 
you? A. Mr. Carter. Q. Is he hère? A. Yes, sir." 

Hère was an inspection made in the usual manner by compétent 
' inspectors, and by which it is shown that the brake in question was 
without defect and that it was in proper condition. It is true that the 
inspectors state, on cross-examination, that the examination was rapid, 
and that they examined from 30 to 45 cars in 40 minutes ; but that 
they passed from one end of the train, one on one side and one on 
the other, and that in doing so they looked at the wheels, the brakes, 
the grab irons, and the lift rods. They testified that they were famil- 
iar with the drop brake, and the witness Tyne testified that if there 
had been any drop brake standing up he would hâve observed it while 
making the inspection, and then, in response to the question as to 
whether he did discover it, he said, "I did not." 

Iye.t us assume that it is not only the duty of the master, in fur- 
nishing this particular kind of brake, to furnish a brake which is 
without defect and in perfect working order, but that it is also his 
duty to keep it, when not in use, in its normal position ; yet, in case 
of accident on account of such brake being in an abnormal position, 
the burden would be upon the party injured to show that the master 
knew, or could by the lapse of time hâve had knowledge, of the posi- 
tion of the brake. Therefore it becomes necessary to détermine as 
to how or by whom the brake was placed in the position which it is 
contended by défendant in error that it occupied at the time he was 
injured. There is nothing in the évidence to justify the inference that 
the brake, on this occasion, was placed in an abnormal position by an 
employé of the railroad, because there is no évidence to show that 
any one acting for or on behalf of the company attempted to move 
the car until 11 a. m. of that day, and the inspection was made be- 
tween the hours of 3 a. m. and 6 a. m. The finding of the brake in 
an abnormal position was one of those unforeseen contingencies which 
the master could not by any means anticipate, and to hold the master 
liable under such circumstances would be to ignore ail précédents, 
and to establish a rule which would impose upon the master a duty 
the performance of which would be a physical impossibility. There 
is not a scintilla of évidence to show how long the brake had been in 
an abnormal position. It may hâve been 30 minutes, or it may hâve 
been an hour, or longer, but the évidence of the inspectors renders it 
quite improbable that it could hâve been placed in that position before 
the time of its inspection, to wit, some time between 3 o'clock and 6 
o'clock on the morning of the injury. Is it not as reasonable to infer 
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that some mischievous boy, out of curiosity, or from other motives, 
raised the brake and left it in the position in which it was found by 
the défendant in error, as it is to infer that it was left in such position 
by the défendant below or some of its agents? The learned judge who 
tried this case below, in a very able opinion, in discussing the law re- 
lating to this phase of the question, among other things said : 

"It is undoubtedly true that the gênerai rule governing the proof requisite 
in the case of servants injured by defects in machinery or appliances requires 
that the plaintiff prove, not only the defect, but that the master either knew 
of it, or that it had existed for a suffieient length of time to warrant the fair 
presumption that he should hâve known of it." 

This is undoubtedly a correct statement of the law, and, when we 
corne to apply the évidence in this case, we are at a loss to see upon 
what theory the jury could hâve arrived at the conclusion that the 
in jury was due to the négligence of the master. There is nothing in 
the évidence, so far as we can discover, to justify the inference that 
the condition of the brake had existed since the last time the same 
was handled in the regular opération of the train. There are many 
facts and circumstances which tend strongly to prove that such was 
not the fact. The court below also stated that if the jury had found 
that there had been a proper inspection of the brakes, and that they 
had been found in good condition and without defect at the time of 
inspection, to wit, between the hours of 3 a. m. and 6 a. m., he would 
hâve granted the motion to direct a verdict in favor of the plaintiff 
in error. If such motion had been granted, it could only hâve been 
upon the theory that, notwithstanding the brake was in an abnormal 
position at the time the servant was injured, a suffieient time had not 
elapsed from the time of inspection to raise the presumption that the 
master had knowledge of the fact that it occupied such position. The 
whole question as to how and by whom the brake was placed in an 
abnormal position is involved in uncertainty, and, in order to reach 
any conclusion in regard to the matter, it becomes necessary to base 
an inference upon an inference, and this would be in violation of the 
rules of évidence by which we are controlled in determining this con- 
troversy. 

In view of ail the facts surrounding this case, we are of opinion 
that there was not suffieient légal évidence in this case to sustain a 
verdict in favor of the défendant in error, and that the court below 
erred in refusing to grant the motion to direct a verdict in favor of 
the défendant below. 

For the reasons hereinbefore stated, the judgment of the Circuit 
Court is reversed. 

Reversed. 

WADDILIv, District Judge, dissents. 
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CONAWAY et al. v. THIRD NAT. BANK OF CINCINNATI et aL 
(Circuit Court of Appeals, Fourth Circuit. December 15, 1908.) 

No. 822. 

1. assignments fob benefit of ceeditors (§ 243*)— admintf" ration of prop- 

ebty— Sale by Trustée— West Virginia Statute. 

Code W. Va. 1906, § 3053, which authorizes the trustée "In any such 
deed" to sell the property covered thereby at public auction, refera to 
deeds of trust to secure creditors or indemnify sureties executed In pur- 
surance of the preceding sectiou 3052, but does not apply to deeds convey- 
ing property for the beneflt of creditors which convey an absolute title, 
and the trustée in such a deed may sell In any mahner authorized by 
the grantor. 

[Ed. Note. — For other cases, see Assignments for Beneflt of Creditors, 
Cent. Dig. § 777 ; Dec. Dig. § 243.*] 

2. Trusts (§ 368*)— Management and Disposai, op Trust Property— Action 

Against Trustées— Injunction. 

A debtor conveyed ail of his property wlth certain exceptions to trus- 
tées. Later, a coal Company, of whose stock and bonds he was a large 
owner, pursuant to a resolution of its stockholders executed a power of 
attorney to the same trustées authorizing them to sell its lands in such 
manner and upôn such terms as they might deein proper. After diligent 
attempts during a year and a half to niake a sale, they received an offer 
for the property, of which they notifled ail creditors, stating that unless 
objection was made they should accept the same. No objection being 
niade, they entered into a contract, receiving a cash payment, and a fur- 
ther payment to be made on delivery and acceptance of the deed. Com- 
plainants, who were creditors of the individual debtor but not of the 
corporation, brought suit to enjoin the carrying out of such contract. The 
trustées acted openly throughout, and after full consultation with ail 
creditors. Held, that there was no ground for the interférence of a court 
of equity, either because the sale was not made at public auction, because 
of alleged inadequacy of priée, or because the debts to be paid from the 
proceeds of the land had not been judicially asuertained, especially as 
it did not appear when complainants became creditors, nor that they had 
a lien on any of the property. 

[Ed. Note. — For other cases, see Trusts, Cent Dig. § 586; Dec. Dig. § 
368.*] 

3. Trusts (§ 244*) — Death of Trustée — Succession Under West Virginia 

Statute. 

Where a purchaser of lands who was described in the contract of pur- 
chase as trustée, and was shown to hâve made the contract as agent 
and trustée for another, died before the transfer was made, the duty to 
exécute the trust devolved on his Personal représentatives, under Code 
W. Va. 1906, § 4001, and such représentatives hâve authority to défend 
a suit pending against him relating to the trust. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. g 351 ; Dec. Dig. i 
244.*] 

4. Courts (§ 356*) — Fédéral Courts — Death of Party After Judgment — 

Appeal by Personal Représentatives. 

The provision of the judlciary act of March 3, 1875, c. 137, § 9, 18 Stat. 
473 (U. S. Comp. St. 1901, p. 513), that, on the death of a party to a judg- 
ment or decree of a fédéral court before the expiration of the time for 
a writ of error or appeal, his personal représentative may file a duly cer- 
tifiée! copy of his appointaient, and thereupoii may enter an appeal or 
bring a writ of error, does not require the filing of such certified copy of 

•For other cases see same topie & i numbbh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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appointaient as a prerequisite to an appeal, where a formai order of re- 
vivor is entered and an appeal allowed in open court. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 356.*] 

Appeal f rom the Circuit Court of the United States for the Northern 
District of West Virginia, at Parkersburg. 
For opinion below, see 156 Fed. 144. 

This suit was brought in the Circuit Court of the United States for the 
Northern District of West Virginia, by the Third National Bank of Cincinnati, 
and others, against Thomas Moore Jackson and Joseph E. Sands and others, 
attorneys in fact for the Dola Coal & Coke Company, a corporation, Charles 
E. Conaway (sometimes called erroneously C. A. Conaway in the record), and 
others. Such proceedings were had therein that said court, on January 17, 
1908, entered a decree, among other things, setting aside a sale of certain 
property theretofore made by Joseph E. Sands and others, attorneys in fact 
for said Dola Coal & Coke Company, to said Charles E. Conaway. Shortly 
after said decree was entered, Mr. Conaway departed this life, and Zell a Cona- 
way and W. H. Conaway were duly appointer the Personal représentatives of 
the estate of the décèdent. The said personal représentatives appealed from 
said decree to this court. 

The facts disclosed by the record are, briefly stated, as follows: On the 
17th day of December, 1903, the Dola Coal & Coke Company was incorporated 
under the iaws of West Virginia, being capitalized at $G00,000. T. M. Jackson 
and wife, by deed bearing date December 28, 1903, conveyed to this corpora- 
tion 3,821 acres of coal and 186 acres of surface land, an aggregate of 4,007 
acres, lying in Harrison county, W. Va. On January 1, 1904, said corporation 
executed a mortgage or deed of trust on its property to the Security Trust 
Company of Wheeling, to secure a bond issue of $500,000; that is, 1,000 first 
mortgage gold bonds of the value of $500 each. 

On January 23, 1905, the affairs of the Dola Coal & Coke Company stood 
Unis: It owned said 4,007 acres of coal and surface land, subject to liens as 
follows: First, "farmers' liens" on a few parcels of land; second, "partners' 
liens" ; and, third, lien for the payment of said bonds, of which 500, or $250,- 
000 worth, had been disposed of and become obligations on the Company, mak- 
ing a total indebtedness of the corporation, including interest, of something 
over $500,000. It had issued and there were outstanding 6,000 shares of capi- 
tal stock of the par value of $100 each, which were held by varïous persons. 
T. M. Jackson held 5,000 of them, and 1,000 were held by John F. Hosack, W. 
H. Koch, H. F. Jones, L. E. Sands, E. T. Hitchman, O. J. Sands, and Wm. P. 
Schaffer. 

At that time, January 23, 1905, a meeting of the stockholders was held in 
the city of Wheeling, ail the stockholders being présent, and a resolution was 
adopted by unanimous vote authorizing and directing the board of directors 
of the corporation to cause Joseph E. Sands, Ira E. Robinson, and John W. 
Davis to be duly constituted attorneys in fact of the corporation to make sale 
of said real estate belonging to the corporation, upon su,ch tenus and at such 
times as they might deem proper, and to this end make and deliver an ap- 
propriate contract, deed, etc. On the same day, after said stockholders' meet- 
ing, the board of directors held a meeting, and, in pursuance of said resolution 
of the stockholders, authorized and directed the président of said corporation 
to exécute and acknowledge for record and deliver to said Joseph E. Sands, 
Ira E. Robinson and John W. Davis a proper power of attorney in accord- 
ance with the terms of said resolution, and on the same day the président did 
make and deliver the proper power of attorney to said Sands, Robinson, and 
Davis. 

Pursuant to the powers invested in them by said resolutions and power of 
attorney, said Sands, Robinson, and Davis, as such attorneys in fact, on the 
27th day of September, 1906, sold said coal and surface land belonging to the 
corporation to Charles E. Conaway, who was acting for himself and as agent 

•Foi other cases see same topic & § numbeu in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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for J. V. Thompson, for the priée of $145 per acre. The contract of sale bear- 
ing date on the said 27th day of September, 190G, was reduced to writlng, and 
duly signed and sealed by the parties thereto. By the ternis of said contract, 
as appears from the record, the purchaser is to pay $145 per acre, or $581,015 
in ail. Of this sum he paid in cash $20,000 to said attorneys in fact on the 
day of sale, $80,000 to bé paid on or before the 20th day of November, 1900, 
and the resiûue, with interest, to be made in flve additional payments. The 
contract provides for the payment Of the liens on the property out of the pur- 
chase money, and, further, that the second party, his heirs or assigns, "shall 
hâve until the 20th day of November, 1906, îf required, to examine the surveys 
and abstracts of title, and pay said sum of eighty thousand dollars, but with 
the distinct understanding and agreement that the payment of said sum of 
twenty thousand dollars is to conclude the sale and purchase of the property 
upon the terras and conditions herein. It is further covenanted and agreed, 
however, in this behalf, that the payment of the said sum of eighty thousand 
dollars on or before said 20th day of November, 1906, shall be considered the 
essence of this agreement, but its non-payment on that date shall not sufflce to 
release the party of the second part herein save with the consent of the party 
of the first part, as hereinafter provided ; and if the said sum shall not be 
paid on or before the date (time being expressly made the essence hereof), the 
party of the first part, may, at its élection, rescind the contract upon returning 
to the party of the second part the sum of twenty thousand dollars this day 
paid, less $10,000.00 to be retained therefrom by the party of the first part as 
liquidated damages for the nonperformance of this contract by the party of 
the second part, or may, in lieu of such rescission, elect to enforce the spécifie 
performance of this contract by the party of the second part herein by such 
appropriate methods as it may be advised." 

After the exécution of said contract of sale, and said Conaway had made 
the first payment of $20,000, and before the time of the making of the second 
payment of $80,000, to wit, on October 29, 1906, the plaintiffs instituted this 
suit, and the court below entered an order restraining said attorneys in fact 
"from taking any further proceedings for the sale of the property of the Dola 
Coal'& Coke Company, and from executing any deed, writing, or conveyanee 
to C. E. Conaway or any other person for the conveyanee of the property of 
the said Dola Coal & Coke Company until the further order of this court." 

The said Charles B. Conaway, before the 20th day of November, 1906, the 
day flxed in the contract for the second payment, to wit, on the lôth day of 
November, 1906, tendered and offered to pay to said attorneys in fact the sum 
of $80,000, and said attorneys in fact refused to accept said $80,000 for the 
sole and only reason that said restraining order had been awarded in this 
suit. After the purchaser, Conaway, made such tender to the attorneys in 
fact, he deposited said $80,000 in the First National Bank of Fairmont, W. 
Va., there to be held, ready to be paid over to the said attorneys in fact at 
such time and as soon as they are able and can accept the same. Thereupon 
said attorneys in fact declared their willingness to comply with said contract 
as soon as the said restraining order shall be dismissed. 

The plaintiffs Third National Bank of Cincinnati and Union Savings & Trust 
Company filed their original and amended hiils in this cause for the purpose of 
setting aside said sale of said coal and surface lands of said Dola Coal & Coke 
Company upon the alleged grounds: That the price of $145 per acre for which 
the property was sold "is a grossly inadéquate price and value for the prop- 
erty" ; that the sale should hâve been made at public auction ; that, before 
any sale be made, there should be a judicial détermination of the liens against 
the property ; that a conspiracy exists between the Baltimore & Ohio Railroad 
Company, the Fairmont Coal Company, and others, in which John W. Davis 
and Joseph E. Sands participated to keep down the value of said property and 
prevent the sale or opération thereof, and that the purchaser, Conaway, "is 
acting at the direction and in behalf of the offleers of the Fairmont Coal Com- 
pany in making said pretended purchase, and that the purchase, if consuni- 
mated, will inure to the benefit of the Fairmont Coal Company," etc., and 
the design is to acquire the property at their own price, regardless of value ; 
that the proceedings of the corporation did not authorize said attorneys in 
fact to make said sale to Conaway, and that Conaway had légal notice of the 
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Invalidity of tbe authority to sell ; and the contract of sale made with Cona- 
way is fraudulent and void on its face. 

The bill prays, among other things, that further proceedings under suid con- 
tract of sale be enjoined; that sald sale of the property of the Dola Goal & 
Coke Company to Conaway be set aside ; that the liens on said land be ascer- 
tained ; "that a sale by the trustées at public auction, after due advertisement, 
be authorized, to be made upon reasonable and fair terms" ; "that a spécial 
receiver may be appointed with authority and direction to take immédiate pos- 
session and control of ail the unadministered assets and property belonglng 
to the estate of T. Moore Jackson, and the property of the Dola Coal & Coke 
Company, and administer said estate under the orders of this court," etc. 

The cause was heard on the bills, the answers of Charles B. Conaway, John 
W. Davis and others, Lynn S. Horner, and T. M. Jackson ail sworn to, and 
various affidavits, and the court, on the lïth day of January, 1908, entered 
a decree setting aside the sale of the property of the Dola Coal & Coke Com- 
pany to Charles B. Conaway, and referring the case to a commissioner in 
chancery to ascertain and report the real estate belonging to said corporation, 
the liens thereon, and other matters concerning said corporation's affairs, also 
the assets of T. M. Jackson, his debts, &c. From this decree the personal 
représentatives of Charles E. Conaway, deceased, appealed. 

John Bassel and W. H. Conaway (W. S. Meredith, on the brief) for 
appellants. 

V. B. Archer and Melvin G. Sperry (Sperry & Sperry, Johnson & 
Hofïheimer, on the brief) for appellees. 

Before PRITCHARD, Circuit Judge, and MORRIS and BRAW- 
LEY, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). It 
is insisted bycounsel for appellants that the trustées in making this sale 
were acting as attorneys in fact for and on behalf of the Dola Coal & 
Coke Company, and that therefore they were not trustées in the usual 
acceptation of the term, but were simply acting in pursuance of the 
authority thus granted by the Dola Coal & Coke Company to sell and 
dispose of the property in question, and that therefore any statute of 
West Virginia relating to sales of property under deeds of trust could 
not affect them in the slightest degree. 

The learned judge who tried the case below, in disposing of this 
first question, said: 

"First. It is well settled that it is immaterial as to the form and character 
of the instrument by which a trust may be created. It may also be created by 
more titan one instrument in différent forms, each bearing différent technical 
names. The question in equity is always one of substance and not of form. 
I therefore construe the original agreement between Jackson and thèse trus- 
tées, the deed for his realty, the mémorandum of assignaient of his personal 
property, and the power of attorney of the Dola Company to them, as means 
resorted to to accomplish a single purpose, the création of a trust in thèse 
trustées for the beneflt of his creditors. The power of attorney, it is true, goes 
a step beyond the other writing and gives the right of disposition of the coal 
property of the Dola Company, in which Jackson was not alone interested. 
However, it cannot be denied that his interest was almost the whole thereof , 
that this power was executed solely because of his transfers before made, and 
with the sole purpose of better obtaining and securing his interests therein 
and vesting the same in the trustées." 

The authority granted the trustées by the Dola Coal & Coke Com- 
pany reads as follows: 
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"Now, therefore, be it resolved, that the board of directors of tliis eorporn- 
tion be and they are hereby authorized and instructed to cause Joseph E. 
Sauds, Ira E. Robinson, and John W. Davis to be duly constituted the at- 
torneys in fact of this corporation to niake sale of ail and singular its real 
estate as aforesaid, in such manner, upon such tenus, and at such times as 
they may deem proper. * * * " 

The court below held that the trustées were required by the provi- 
sions of section 3053 (W. Va. Code 1906) to sell the property in ques- 
tion at public auction. This section reads as follows : 

"(6) The trustée in any such deed shall, whenever required by any creditor 
secured or any surety indemnifled by the deed, or the Personal représentative 
of any such creditor or surety, after the debt due to such creditor or for 
which such surety may be liable, shall hâve become payable and default shall 
hâve been made in the payment thereof, by the grantor, sell the property con- 
veyed by the deed, or so much thereof as may be necessary, at public auc- 
tion. * * * " 

Owing to the various instruments executed by the grantor to his 
trustées, together vvith the power of attorney given to the trustées by 
the Dola Coal & Coke Company, the question arises as to whether 
the sale of the property of the Dola Coal & Coke Company was made 
in pursuance of the trust created by the exécution of the deeds by 
the grantor, as well as the power of attorney executed by the Dola 
Coal & Coke Company, or whether the authority to make such sale 
was derived solely from the authority conferred upon the trustées in 
the power of attorney executed by the Dola Coal & Coke Company. 
The court below ruled that the various conveyances made by the trus- 
tées, as well as the power of attorney executed by the Dola Coal & 
Coke Company, constituted one transaction, and should therefore 
be treated as constituting a trust for the benefit of the creditors of the 
grantor. If the sale was made solely in pursuance of the power of at- 
torney hereinbefore referred to, then unquestionably the trustées in 
making such sale were not required to advertise the property at pub- 
lic auction under the provisions of section 3053, or any other section 
of the Code of West Virginia pertaining to sales of property under 
deeds of trust. But for the purpose of deciding the questions involved 
herein, we will treat the ruling of the lower court in this respect as be- 
ing correct, and that this property was sold in pursuance of an ex- 
press trust created for the benefit of the creditors of the grantor. 

Section 3052, which immediately précèdes section 3053, appears to 
be confined strictly to deeds of trust. We therefore conclude that the 
provision of section 3053, relative to the manner of making sale of 
property under deeds of trust, must necessarily be construcd as re- 
ferring to deeds of trust executed in pursuance of section 3052. This 
section is limited in its scope to deeds of trust executed to secure 
creditors and to indemnify sureties ; whereas the deed under which this 
property was sold was executed for an entirely différent purpose, to 
wit, for the benefit of creditors of the grantor. The language of this 
section is so plain and explicit that there can be no doubt as to its true 
intent and meaning. It is obvious, even from a casual reading of the 
statute, that it was intended to apply exclusively to deeds of trust, 
and that it does not apply to a deed of assignment for payment of 
debts as in this instance. Another distinguishing feature is that there 
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is nothing in section 3053 which requires the trustée to enter into bond 
for the faithful discharge of his duties before making sale of the 
property conveyed or distributing the proceeds, except when required 
by the grantor or any cestui que trust in said deed. However, when 
we come to examine section 3054 of the Code of West Virginia of 
1906, we find that its provisions require that the trustée under the 
conveyance therein contemplated shall, before entering upon the dis- 
charge of his duties as such, exécute a sufficient bond for the faithful 
discharge of the duties thus imposed upon him. This section reads 
as follows: 

"That a person appointed by an lnsolvent debtor as trustée in any assign- 
ment, conveyance, transfer, or other act of such lnsolvent debtor, which is 
intended to operate as an assignment of ail such debtor's property for the 
benefit of ail of his creditors, or which does so operate under the laws of this 
state, shall not hâve the power of such trustée until he qualifies as such by 
taking an oath and giving a bond in a penalty double the amount of the as- 
certained estate, with sufficient surety, before the clerk of the county court of 
the county in which such assignaient, conveyance, transfer or other instru- 
ment is or should be recorded, or such act is done, in the manner, and with 
the effect as a personal représentative of the estate of a décèdent is qualifled. 
And in case such person so appointed trustée by such insolvent debtor fails or 
refuses to so qualify the said county court shall appoint such trustée upon 
'the application of any person interested. The oath of such trustée shall be 
that he will faithfully perforai the duties of the office of trustée to the best 
of his skill and judgment, and will account for and pay over ail money that 
cornes to his hands as such trustée. Said bond shall be approved by said 
court, and conditioned that said trustée shall faithfully perform the duties of 
trustée to the best of his skill and judgment, and account for and pay over ail 
money that may come to his hands as such trustée. Upon the qualification of 
such trustée, there shall be appraisers appointed to appraise the estate of the 
insolvent debtor in the same manner and by the same authority that apprais- 
ers are appointed for the estate of a décèdent, and such appraisers shall be 
governed by the same laws, and perform the same duties that appraisers of 
the estate of a décèdent are governed by and are required to perform. And 
ail such trustées as aforesaid shall appear before some one of the commis- 
sioners of accounts of the county court before which he qualifled as such trus- 
tée, and lay before such commissioner a report of his receipts and disburse- 
ments, and his vouchers for the same, in ail respects and with like effect as 
is provided for fiduciaries generally by chapter 87 of the Code of West Vir- 
ginia." 

It is true that the trustées in this instance did not enter into bond, 
as required by the provisions of this section, but their failure to do 
so was due to the fact that such section was not in existence at the 
date of their appointaient, it being enacted subséquent thereto. 

It is also insisted that the provisions of section 3056 are such as to 
render the action of the trustées in disposing of the property at pri- 
vate sale a nullity and void. We do not think so, for the reason that 
the opening sentence thereof restricts its opération to property sold 
under deed of trust, and therefore the reason we hâve already assigned 
applies with equal force to this proposition, and we must conclude 
that deeds of trust as therein design ated are such deeds of trust as 
may be executed for the purpose of securing creditors or indemnify- 
ing sureties. We hâve diligently examined the Code of West Vir- 
ginia with. a view of ascertaining the law of that state in regard to the 
time and manner of making sales under deeds similar to the one ex- 
ecuted in this instance, and section 3054 is the only one we hâve found 
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that undertakes to prescribe the duties of trustées under a deed made 
exclusively for the benefit of creditors, and there is nothing in that 
section which undertakes to prescribe the manner of making sales 
under such instruments. The enactment of this section is in récogni- 
tion of the distinction between deeds of trust to secure creditors, or to 
indemnify sureties, and an express conveyance for the benefit of credit- 
ors. A provision that property conveyed by deed of trust to secure 
creditors, or indemnify sureties, should be sold at public auction, after 
giving sufficient notice, is wise, and one that is intended to protect 
the interests of the grantor and his creditor alike. While a creditor 
under the terms of the deed of trust may demand a sale under the 
deed, yet he cannot demand an immédiate sale, and thus deprive the 
grantor of an opportunity to use ail the means within his power to save 
his property; neither can the trustée dispose of such property at pri- 
vate sale, without giving the grantor an opportunity of securing bid- 
ders who will pay an adéquate price for the same. By this provision, 
in many instances, the grantor, even though his property has to be sold 
to satisfy the debts secured, is enabled to secure bidders who are will- 
ing to pay a fair price for such property, and thereby release not 
only a sufficient amount to pay off the indebtedness of the grantor, 
but an amount sufficient to leave a surplus to which, under the provi- 
sion of the deed of trust, the grantor would be entitled. Also, under 
a deed of trust executed for such purpose, the grantor, in the ev°nt 
that he should be able to pay the debt thus secured, would be entitled 
to hâve the securities sign a release of the property thus conveyed, or 
cancel the lien as recorded. In this case, however, it is not the pur- 
pose of the grantor to secure payment of a debt, but the sole object 
was to grant and convey his property to trustées absolutely, for the 
benefit of his creditors, and the estate thus transferred is dedicated 
for that purpose, and that purpose only. In other words, this deed 
of assignment is in effect tantamount to a sale and conveyance of the 
property by the grantor to his creditors, in that it is provided that the 
property thus transferred is to be sold, and the entire proceeds aris- 
ing therefrom applied to the payment of the various creditors in ac- 
cordance with the terms contained therein. There are none of the dis- 
tinguishing features contained in a deed of trust executed for the bene- 
fit of creditors, or to indemnify sureties, to be found in the conveyance 
executed by the grantor in this instance. This conveyance to trustées 
was for the creditors, and the creditors only ; but in a deed of trust 
the rights of the grantor are reserved and protected as hereinbefore 
stated. 

The authority of the trustées to make sale of the property, as con- 
tained in the conveyance for the benefit of the grantor's creditors, 
reads as follows : 

" * * * the trustées named take possession of ail of the sald real and 
Personal property, and shall proceed with ail reasonable dispatch to make 
sale of the same at such time and upon such terms and in such manner as 
they may deem inost expédient, full and absolute discrétion being hereby vest- 
ed in said trustées in relation to the management, control and disposition of 
said property ; * * * it being the intent and purpose of this contract and 
of the instruments to be executed in furtheranee thereof , to vest the sald trus- 
tées with the full, absolute and indefeasible title to the said property, botb 
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real and Personal, without right of rédemption on the part of the said Jack- 
son, and to be held by the said trustées for and on behalf of ail the creditors 
of the said Jackson whether parties to tins agreement or otherwise, for the 
sole use, benefit and behoof of the said creditors." 

This provision clearly leaves the manner of sale, and time when it 
shall be made, etc., exclusively within the discrétion of the trustées, 
there being no restriction or direction whatever as to when and how 
such sale shall be made. There is not a scintilla of évidence to show 
that the trustées acted improperly at any stage of the proceeding. In 
referring to the conduct of the trustées, the learned judge below in his 
opinion filed herein, made the following statement: 

"Nor do I regard the charges of misconduct on the part of thèse trustées 
as sustained. It seems to me that, under ail the circumstances, they are sub- 
ject to neither conderanation nor just criticism." 

Everything seems to hâve been done in the open, and the efforts of 
the trustées to secure bidders were such that their action in that re- 
spect became a matter of gênerai notoriety in the vicinity where the 
property is situated, thus giving those who might désire to purchase 
the property full and ample opportunity to negotiate the same with the 
trustées, just as though there had been public advertisement of the 
time and place of sale, and they had been afforded an opportunity to 
bid at public auction. Likewise, the creditors, the only persons inter- 
ested under the deed, were fully advised of the action of the trustées 
at ail times, as will appear from the following statements taken from 
the answer filed herein by the trustées : 

"(5) Further answering, respondents say, in relation to the sale made by 
them of the coal field of the Dola Ooal & Coke Company to their codefendant 
Charles E. Conaway, that, as hereinbefore stated, they were continuously en- 
gaged without success from the 23d day of January, 1905, until September 
27, 1906, in an endeavor to effect such a sale, or any sale of said property. 
That at a meeting of the creditors of the said Thomas Moore Jackson held in 
the city of Clarksburg on the 17th day of January, 1906, a resolution was of- 
fered by Lawrence Maxwell, Jr., then counsel for the plaintiffs and represent- 
ing the plaintiffs at said meeting, instructing thèse respondents to proceed 
forthwith to advertise the said coal field and offer the same at public sale, 
and that the said resolution having been maturely discussed was by a vote of 
the creditors then présent disapproved, and thèse respondents were instructed 
to further proceed with their efforts to dispose of said coal field at private 
sale. That at said meeting certain of the holders of bonds of the Dola Coal 
& Coke Company then stated that unless a sale of the said coal field should 
be shortly effeeted they would proceed to foreclose their mortgage and force 
the property to sale. 

"That thereafter, in the month of May, 1906, no sale having been as yet 
effeeted, notwithstanding numerous negotiations entered into by thèse re- 
spondents, certain of the holders of the bonds of the Dola Coal & Coke Com- 
pany demanded of thèse respondents that a further meeting of the said cred- 
itors should be called for the purpose of further considering the sale of the 
said property and of instructing thèse respondents to sell the same at forced 
or public sale if a private sale should not be sooner made. That such meeting 
was duly held on the 7th day of June, 1906, and at such meeting the plain- 
tiffs were duly represented by Mr. Dudley V. Sutphin, vice président of the 
plaintiff Third National Bank of Cincinnati. That at such meeting it was 
again stated that no further delay in the sale of said property would on the 
part of the holders of the said mortgage bonds be permitted. Whereupon a 
gênerai committee of creditors, composed of secured and unsecured creditors, 
was appointed to consider a plan by which the said coal field might be taken 
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over by the ereditors, or the equity of the common ereditors therein might be 
preserved or proteeted ; which sald committee submitted to ail the ereditors 
of the said Tliomas Moore Jackson a written statement bearing date the 27th 
day of June, 1906, a copy of which is herewitk flled, marked 'Éxhibit No. 10,' 
and in response thereto the plaintiffs, in the person of Mr. Sutphin, their 
représentative, by letter bearing date the 27th day of June, 1906, a copy of 
which is herewith flled as a part of this answer, marked 'Exhibit No. 11,' 
signifled their unwillingness to participate in the plans therein suggested ; 
that thereafter, to wit, on the 18th day of July, 1006, a meeting of the ered- 
itors of the said Thomas Moore Jackson was again held at Clarksburg, at 
which the plaintiffs were again represented in the person of the said Dudley 
V. Sutphin, and an adjournment was had without any action looking either 
to the organization of any syndicate on the part of the said ereditors or to 
any other device whereby the equity of the common ereditors in said coal 
fleld might be in any manner proteeted or preserved. And it was then and 
there again stated on the part of the holders of the bonds of the Dola Coal 
& Coke Company that no further delay in the sale of the said coal fleid would 
or could be permitted. 

"Kespondents further aver that after the adjonrnment of the said last-men- 
tioned meeting various holders of the said Dola Coal & Coke Company bonds 
signifled to thèse respondents their intention of immediately foreclosing their 
said mortgage unless a sale should be forthwith efïected, no interest having 
ever been paid upon any of the bonds held by them, and the said Dola Coal & 
Coke Company being therefôre in entire default. That various holders of 
'farmers' liens' of the class hereinbefore mentioned signifled their intention of 
subjecting to sale portions of the fleld upon which their liens existed, and 
the holders of the notes eonstituting what bas been hereinbefore styled, 'part- 
ners' liens' notified thèse respondents, as they had repeatedly done prior 
thereto, of their intention to enforce their said liens immediately upon their 
maturity, to wit, on the Ist day of January, 1907. Respondents therefôre ad- 
dressed to the ereditors of the said Thomas Moore Jackson a letter under 
date of the 17th day of September, 1900, a copy of whieh is filed with the 
plaintiffs bill as 'Exhibit F,' notifying the ereditors of the receipt of a positive 
offer and of respondents' intention to close the same, in the absence of any 
better proposition, on the 27th day of September, 1906. Respondents further 
aver that upon the issuanee of said letter the ereditors holding bonds of the 
Dola Coal & Coke Company, as well as those holding 'partners' lien' notes, met 
in the city of Clarksburg on the 28th day of September, 1906, and a meeting 
of the common or unsecured ereditors was called by the First National Bank 
of Mannington to be held on the same date. That on that date the said 
secured ereditors in meeting assembled notified thèse respondents, as well as 
the unsecured ereditors then présent, that unless the said unsecured ereditors 
would in some manner assume the payment of the interest upon the said se- 
cured debts, and would guàranty the payment of the principal thereof, that 
they would, and did, instruct thèse respondents to proceed to make sale of the 
said coal fleld at the priée then offered, and that they would and did refuse, 
in the event thèse respondents should proceed to offer the same at public sale, 
to make any assurances, guarantee, or promises that they would at such sale 
enter any bid whatever, or that they would protect the bidding to the amount 
of the debt due to them ; and, the unsecured ereditors then présent being un- 
able to effect any such arrangement, your respondents treated the instruc- 
tions so given to them by the spécifie lienors upon the property as imperative 
and mandatory. 

"Respondents further show that the said circulai - letter bearing date the 
17th day of September, 1006, was duly dispatehed to the plaintiffs in this 
cause, and on the 21st day of September, 1906, respondents received from the 
plaintiffs Third National Bank of Cincinnati a letter, a copy of whieh is here- 
with flled as a part of this answer, marked 'Exhibit No. 12,' wherein among 
other tbings, it was said: 

" 'We are not able to suggest any other program than that indicated by 
yoùrselves. We hâve made faithful effort with large coal people ail over 
the country to get them to consider the property without the least resuit.' 

"And thereafter, and prior to the said 28th day of September, 1900, respond- 
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ents received a furtuer lotter from the said Third National Rank of Cinciii' 
nati, a copy of which is herewith filed as a part of this answer, marked 'Ex- 
lnbit No. 13,' in which it was further declared: 

" 'We hâve declined to join in a creditors' meeting Wednesday, and feel 
that the trustées hâve done ail they could and hâve served ail interests faith- 
fully and well.' " 

We do not think that the instruments under which this sale was 
made can be treated as constituting a deed of trust, as contended by 
counsel for appellee. Preliminary to the exécution of the instrument 
in the first instance, it was agreed by more than 85 per cent, of the 
grantor's creditors that, as a means of finally settling and discharging 
his indebtedness, his real estate, with certain exceptions, should be 
conveyed and transferred to the trustées named therein, exclusively 
for the use of his creditors ; the prime object being to secure a sale 
of the property thus conveyed, and distributing the proceeds thereof 
among his creditors in accordance with the stipulations therein con- 
tained. The right of rédemption in this instance was expressly waived 
and denied, and the power of sale is unconditional. It cannot be con- 
tended that the grantor could not hâve sold and transferred this prop- 
erty outright to his creditors, in satisfaction of his indebtedness, nor 
that they in turn could not hâve taken from him a perfect and valid 
conveyance of the same; and this is precisely what was done in so 
far as practical results are concerned. 

The court also based its action in entertaining the bill in this instance 
upon another ground, and, in discussing this phase of the question, 
said: 

"Second. I am led to believe that this bill must be sustained and this prop- 
erty be required to be sold under the supervision of this court upon demand of 
thèse creditors, beoause it is the well-established policy of the law in this 
state to sell real estate only after the liens and their priorities hâve been as- 
certained and settled. Section 4147 of our Code (W. Va. 1906) expressly re- 
quires such liens to be ascertained, notice to lienholders to be published, and 
that ail rights to parties to except and contest shall be preserved. It is need- 
less to cite the multitude of cases construing this statute. 

"I hâve not the slightest doubt of the sincerity of thèse trustées in their 
statement that they hâve accurately, as they believe, ascertained the creditors, 
their debts and priorities, secured by this deed of trust. We must admit, how- 
ever, that this is private judgment, and not judicial détermination. It was 
expressly provided in the trust agreement that creditors should hâve the 
right to sue to establish their debts and liens, and, if it had not been so provid- 
ed, I think this right clear and undisputable if exercised within proper tinie. 

"And finally, while no man can tell whether this large and valuable prop- 
erty, if sold at public auction, will or wlll not realize a larger sum than the 
one offered at this private sale, it is nevertheless true that many think it 
will, that a considérable larger sum has been offered for it, whether by one 
who could fulfill his offer or not we cannot tell, and that thèse trustées them- 
selves expressly state in their circular letter to creditors that the sale price 
of $145 per acre is much below the true value of the property. Under such 
conditions it seems to me I must set aside tins private sale, entertain this 
bill, ascertain the liens and charges against this real estate, and direct the 
sale thereof to be made by thèse trustées under the direction and orders of 
this court." 

We hâve carefully considered this point, and we do not think the 
facts and circumstances surrounding this transaction are such as to 
justify the intervention of a court of equity. The plaintiffs are not 
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creditors of the Dola Coal & Coke Company, and there is nothing to 
indicate that they hâve ever acquired any lien on its property. The 
plaintiff the Third National Bank of Cincinnati, on the 14th day of 
March, 1905, recovered judgment in the Circuit Court of the United 
States for the Northern District of West Virginia against T. Moore 
Jackson, Lynn S. Horner, and Fleming Howell for the sum of $21,- 
568.28. Said judgment was docketed in the office of the clerk of the 
county court of Harrison county on the 17th day of January, 1906. 
The plaintiff the Union Savings Bank & Trust Company, on the same 
day and in the same court, recovered judgment against ail of the 
parties for $9,766.47, and docketed the judgment in the office of the 
clerk of said court on the 17th of January, 1906. At the time, to wit, 
19th of December, 1904, that the grantor entered into an agreement 
with his creditors to the effect that he would convey to Joseph E. 
Sands, Ira E. Robinson, and John W. Davis, trustées, ail of his real 
estate and personal property, with certain exceptions, he was indebted 
to several creditors in varions amounts, for the payment of which he 
desired to make provision. The plaintiffs do not allège that they were 
then creditors of Jackson, and it nowhere appears in the record that 
Jackson was at that time indebted to them, and the judgments upon 
which they rely as évidence of indebtedness were not recovered until 
three months after the conveyance to the trustées as lierai nbefore 
stated. In the first instance, the judgments upon which they rely are 
against the grantor and others, and not against the Dola Coal & Coke 
Company, and we know of no principle upon which they would 'be 
entitled to proceed against the Dola Coal & Coke Company for the 
purpose of recovering debts due by the grantor; and it appears that, 
prior to the exécution of the power of attorney by virtue of which 
this property was sold, ail of the right, title, and interest of the grantor 
in the property of the Dola Coal & Coke Company had been conveyed 
to that company by proper deed of conveyance. 

Among other things, the trustées in their answer say that under 
their administration ample opportunity was afforded ail parties in 
interest for an inspection of the books and papers and examination of 
each and every transaction in respect thereto, and that an accounting 
had been had of ail transactions in connection therewith, and that they 
are still "ready and willing to render to plaintiffs, or any other party 
in interest, any further accounting which may be by the plaintiffs law- 
fully demanded." That portion of the answer reads as follows : 

"Further answering, respondents say that, as shown by the exhibits here- 
tofore filed, they hâve from time to time aecounted in full détail to ail per- 
sons interested in the exécution of the trust assumed by thèse respondents ; 
that they liave at ail times afforded to the plaintiffs and ail other creditors 
of the said Thomas Moore Jackson full access to any and ail books of account 
kept by thèse respondents, and hâve answered in full détail any and ail in- 
quiries submltted by the plaintiffs or by any other of the said creditors, and 
that they hâve at no time refused to account or neglected to render to any per- 
son entitled thereto a full account of ail and singular the transactions, col- 
lections, or disbursements entered into or made by them ; that they hâve, as 
they believe, asc-ertained and properly listed ail the assets of the said Thomas 
Moore Jackson, subject to the said trust, and that they hâve likewise ascer- 
tained ail the creditors entitled to said assets or any part thereof ; that as to 
certain of said debts there are matters still undetermined which render it iin- 
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possible to state the true amount thereof, but which respondents believe will 
in due time be adjusted without resort to litigation for that purpose, and re- 
spondents hère file as a part of this answer, marked 'Exhibit No. 17,' a detailed 
statement of the amount of the bonds of the Dola Coal & Coke Company now 
outstanding, and the holders thereof, and of the liens against the property of 
the said Dola Coal & Coke Company, and the holders thereof, and, as here- 
inbefore averred, respondents are ready and willing to render to plaintiffs or 
to any other party in interest any further accounting which may be by the 
plaintiffs lawfully demanded." 

The instrument under which thèse trustées acted being plain and 
explicit as to the distribution of the proceeds arising from the sale of 
the property thereunder, and it appearing that the conduct of the trus- 
tées was eminently proper, we do not think that a court of equity at 
this stage of the proceeding should interfère with the trustées in the 
discharge of their duties as such. 

We will now consider the motion to dismiss the appeal. In support 
of this motion, counsel contend that "the appeal must be dismissed be- 
cause the heirs of Charles E. Conaway, to whom descended his interest 
in said coal field, hâve not joined in, nor are they in any manner par- 
ties to, this appeal." This contention would be good if the property 
involved descended to the heirs of the said Charles E. Conaway, but 
such is not the case. At the time of the death of said Conaway, there 
was no estate in the coal fields to descend to his heirs. Therefore, 
whatever estate he may hâve had therein, passed to his personal rep- 
résentative under the law of West Virginia. Code W. Va. 1906, § 
4001, provides that: 

"The personal représentative of a sole or surviving trustée shall exécute 
the trust, or so much thereof as remained unexecuted at the death of such 
trustée (whether the trust subject be real or personal estate), unless the in- 
strument creating the trust otherwise direct, or some other trustée be appoint- 
ed for the purpose by a court of chancery having jurisdiction of the case." 

Conaway, in making the purchase of this property, acted as agent 
and trustée, and the contract with the trustées by which he acquired 
this property vested in him an estate in the coal field held in trust 
for Mr. Thompson. The contract describes him as a trustée, and, 
among other things, provides that the property shall be granted and 
conveyed with covenants of gênerai warranty unto said party of the 
second part, or his assigns, or such person or corporation as he may 
designate in writing, free from incumbrances, etc. Also there was an 
agreement entered into between Mr. Conaway and Mr. Thompson to 
the effect that the property was being purchased for Mr. Thompson, 
and the affidavit of Mr. Thompson clearly shows that Mr. Conaway 
was only acting as trustée. Under thèse circumstances, it was the 
duty of Conaway, as Thompson's trustée, to hâve the complète title 
to the property thus purchased, in so far as it was in his power to do 
so, by a conveyance, vested in Thompson; and even, under the cir- 
cumstances, if he had taken a deed in fee simple for the premises in 
question, he would hâve taken the same as trustée for the use and 
benefït of Thompson, and would hâve been bound, upon proper de- 
mand, to hâve conveyed the same to Thompson in accordance with 
the contract between them as to such transaction. "An agent, au- 
thorized to purchase lands for his principals, purchases in his own 
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narae, and directs the conveyance to himself. He is bound to convey 
the land to his principals, upon their complying with his contract of 
purchase, in the same plight and condition in which the same was con- 
veyed to him." Wellford v. Chancellor, 5 Grat. (Va.) 39;' Franks v. 
Morris, 9 W. Va. 669. 
It is also insisted that : 

"Assuming that the Personal représentative of Charles E. Conaway had any 
right to appeal, they hâve îiot flled in the office of the elerk of the Circuit Court 
a certifiée! copy of thëir appointment as required by the act of Congress (Act 
March 3, 1875, c. 137, § 9, 18 Stat. 473 [U. S. Comp. St. 1901, p. 513]), but mere- 
ly an unauthoritative certificate of the clerk of the county court of Marion 
county, W. Va." 

It appears from an inspection of the record that the death of Charles 
E. Conaway was suggested, and that it was proved to the satisfaction 
of the court that Zella Conaway and W. H. Conaway were on the 
29th day of January, 1908, duly appointed administratrix and admin- 
istrator of the personal estate of the décèdent by the county court of 
Marion county, W. Va., and were duly qualified, and gave bond as 
such, and on their motion made in open court the suit was revived in 
their names as personal représentatives of said décèdent. It also ap- 
pears that upon the pétition of said personal représentatives presented 
to the court and filed therein, accompanied by assignments of error 
in writing, and a bond in the penalty of $300 with surety, the court 
allowec* the appeal, and approved as sufficient the bond, and ordered 
the same to be filed and recorded. 

In view of thèse facts, it cannot reasonably be insisted that this ap- 
peal was wholly governed by the provisions of the act of 3d March, 
1875, as hereinbefore contended. That statute is evidently intended to 
provide for an appeal in cases where there is no formai revivor of 
the suit against the personal représentative of the deceased party. The 
suit being revived, the court undoubtedly had jurisdiction to allow the 
appeal in open court, which was done. Therefore we do not think that 
this point upon which counsel rely for dismissal is well taken. 

It also appears from the record that the trustées hold $20,000 of 
money paid to them by said Conaway, as trustée for Thompson, and 
it also appears that there is $80,000 now held on deposit to meet the 
second payment of purchase money for the coal land, which $80,000 
was furnished by said Thompson to the trustée, Conaway, and by him 
deposited in said bank. In any event, the interest of said Conaway 
was such at the time of his death as to entitle his personal représen- 
tative to be made a party to this suit for the purpose of asserting his 
right to the $20,000, to which décèdent was entitled for services ren- 
dered in the purchase of the land held by the trustées for his benefit, 
the payment of which is contingent upon the ratification of the sale 
of such property. 

The motion of counsel for appellees to dismiss this appeal is without 
merit, and therefore refused. 

For the reasons hereinbefore stated, the decree of the Circuit Court 
is reversed, and the case is remanded, with instructions to dissolve 
the injunction granted herein and to dismiss the bilt. 

Reversed. 
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TEXAS & P. RY. CO. v. DIEFENBAOH et al.t 

(Circuit Court of Appeals, Flfth Circuit February 2, 1909.) 

No. 1,797. 

1. Cabbiers (§ 365*)— Passengers— Refcsal to Pat F abe— Ejection. 

A carrier of passengers may eject with as much force as is necessary 
ail persons liable to pay f are who hâve not paid and who refuse to pay. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1450-1452 ; Dec. 
Dig. § 365.* 

Liability of railroads for éjection of trespassers, see note to Great 
Northern Ry. Co. v. Bruyère, 51 C. C. A. 578.] 

2. Caeriebs (§ 364*)— Trespassers— Ejection— Assistance of Otficers. 

Where the ordinary agents of a carrier at one station had failed' to 
eject certain trespassers from a stock car in which certain horses were 
being transported, and there was reason to expert the same and as ef- 
fective opposition at the succeeding station, resulting either in delaying 
the train or compelling the car to be set out for daylight, the carrier was 
entitled to call the local police to eject the trespassers from the car.' 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 364.*] 

3. Caeriebs (§ 352*) — Ejection of Trespassers— Acts or Local Police— Re- 

SPONSIBILITT OF CABEIEB. 

Where a carrier's train dispatcher having authority to eject trespassers 
called the local police of a city to assist in so doing, the police acted as 
agents of the carrier, which was liable for any excesses. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. f 1414 ; Dec. Dig. 
S 352.*] 

4. Caeriebs (§ 359*)— Tbanspobtation of Passengers— Rights of Passenger 

— foefeituee. 

Where three persons entitled to ride in a stock car to care for horses 
being transported therein permitted three others who had no right in 
the car to ride therein, and any one of the three entitled to transporta- 
tion for any purpose closed and fastened the doors of the car and know- 
ingly refused to open it at the request of the conductor or employés of 
the carrier when they sought to ascertain who were inside the car, to 
identif y the passes, and inspect the transportation contracts of those hold- 
ing them, the passenger so doing thereby forfelted his rights as a passen- 
ger so far as was necessary to cairy out the régulations of the company, 
though there was no conspiracy between the three passengers and the 
trespassers to procure f ree transportation for the latter. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1439-1442 ; Dec. 
Dig. § 359.*] 

5. Carriers (§ 384*)— Trespassers— Ejection— Actions — Instbuctions. 

Where D., traveling in a stock car with certain horses, was permitted 
to take two of his assistants in the car to the flrst division point on prom- 
ising to purchase tickets for them, which he failed to do, and for this rea- 
son the assistants were ejected and arrested, the carrier was entitled 
to an instruction in an action therefor, in which it was clalmed that the 
carrier was guilty of wanton misconduct in calling on the police to assist 
In the éjection, that if D. promised to get tickets for his assistants at the 
division point it was his duty to do so, and they would be on the car with- 
out right after passing such point, though they were asleep at that time. 

[Ed. Note. — For other cases, see Carriers, Dec Dig. 5 384.*] 

0. Carriers (§ 361*)— Ejection or Tbespassees— Refusai, to Show Tickets or 
Pat Faee. 

Where certain persons attempted to procure passage in a stock car, 
some of whom had transportation and others did not, those holding trans- 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
t Rehearlng denied February 23, 1909. 
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portation and refusing to show the same when demanded by the con- 
ductor, and those refusing to pay fare when demanded, becanie tresniiss- 
ers and subjeeted themselves to éjection. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 3G1.*] 

7. Cakriers (§ 3G1*)— -Live Stock— Peesons in Ciiakge— Ejection. 

Where B. was permitted to ride in a stock car of a fast freight Une to 
the first division point on his promise ne would there buy a ticket, and 
he failed to do so, but attempted to continue his transportation in the 
car without right, he was a trespasser, though he was the owner of some 
of the horses being shipped in the car under contract between the carrier 
and another, and was therefore subject to éjection. 

[Ed. Note. — For cther cases, see Carriers, Dec. Dig. § 361.*] 

Shelby, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

T. B. McCormick and F. H. Prendergast, for plaintiff in error. 
F. M. Etheridge, for défendants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge. This is a suit brought by A. J. Diefen- 
bach against the Texas & Pacific Railway Company for damage re- 
sulting from an alleged illégal arrest and assault committed on Diefen- 
bach by the défendant and its agents while Diefenbach was a passenger 
traveling on a freight train, in care of stock. John Doran, A. E. Buck, 
and D. N. Martin each brought suit in his own behalf against the 
same défendant for damages growing out of the same transaction. By 
agreement of ail the parties, the four suits were tried together before 
the same jury, and one record présents the four cases in this court. 

On November 26, 1906, thèse parties, together with Charles Mulner 
and William Corrigan, were at Shreveport, La., in charge of a lot of 
14 horses which were to be shipped from Shreveport to Dallas. Eight 
of thèse horses belonged to W. O. Foote, and were in charge of A. J. 
Diefenbach, Charles Mulner, and William Corrigan. Four of the 
horses were owned by George R. King, and were in charge of John 
Doran and D. N. Martin. Two of the horses belonged to A. E. Buck, 
and he had charge of them. The 14 horses were loaded in one car 
at Shreveport, and the six men boarded the car to travel with the 
horses. Diefenbach, Doran, and Martin had transportation; Buck, 
Mulner, and Corrigan did not. The railroad agent at Shreveport ob- 
jected to any person going in the car who did not hâve transporta- 
tion. After considérable discussion, more or less intemperate and 
heated, it was finally arranged that Buck, Mulner, and Corrigan should 
be allowed to go in the car with the others to Reisor, a station eight 
miles out from Shreveport, without tickets, on the promise that they 
would procure tickets at Reisor. Reisor is a station on the main line 
of the Texas & Pacific Railway, about 8 or 10 miles out from Shreve- 
port, and trains traveling from New Orléans to Dallas pass through 
Reisor, but do not go to Shreveport. Cars are brought from Shreve- 
port out to Reisor, and return by a switch engine stationed in Shreve- 

*For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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port. On the above understanding that the three parties should ob- 
tain tickets at Reisor, they were carried to that. station by the switch 
engine from Shreveport, and the car was left there, to be carried on 
to Marshall and Dallas by the through freight on the main Une, which 
was due to leave there that same night, the car having left Shreve- 
port for Reisor at about 7 o'clock, and the train arrived at Reisor 
some time between 10 and 11 o'clock the same evening. 

The three parties did not obtain tickets at Reisor. Diefenbach and 
Buck swore that they were asleep and were not wakened up at that 
place. Martin says that every one was asleep when they reached 
Reisor. He says: 

"I didn't know when we got to Reisor until we were about to pull out from 
there. At Reisor, in coupling the cars, there seemed to be some difficulty 
in making the coupling; they bumped the cars several times pretty hard, 
and that woke me up. I opened the door and asked the man what was the 
trouble, and he said, 'Nothing, only we are picking you up to take you to 
Marshall.' That is the flrst 1 knew where we were. The next time I woke 
up, some one was hammering on the door at Marshall." 

Doran testifies : 

"I don't know whether we ever got to Reisor. I wasn't wakened by any 
one ; never saw a conductor or anybody." 

On the other hand, Kimbrough, the engineer who pulled the car 
over from Shreveport to Reisor, says : 

"I saw the parties af ter we got to Reisor ; I can't tell how many I saw ; 
when I got to Reisor I notified them we were at Reisor. At Reisor we pulled 
up on the main line and backed down into the yard to set our train out, and 
when I shoved down there, after I put my train away there, I went to the 
door and notified them we were at Reisor, and they could get off and pro- 
vide themselves with tickets. I think, when I shoved down, the side door 
was open or partially open. When I walkçd up that way, as well as I 
remember, they were at the door already ; i' can't tell you how many were 
•at the door. I saw more than one ; I don't recognize any of them I saw there, 
except the large man over by the wall there (Mr. Martin) ; I saw him at 
Reisor. I just remarked to him that that was Reisor, and they could get 
out and buy tickets." 

Mr. Jenkins, conductor on defendant's railway at the time and place, 
says that he was advised from Marshall that there were a lot of men 
on the car from Shreveport that were not provided with tickets, and 
was directed to see that they had first-class transportation before mov- 
ing the car. He says : 

"When I got thèse orders I went back to the car while the engine was 
taking coal and rapped a few times. I rapped on the south side of the car — 
the east end of the south side. * * * I rapped on the door several times 
before I could get any answer whatever. Finally the door was opened about 
that far (indicating), but, before the door was opened, he asked who it was — 
the man inside asked who it was — and I told him I was the conductor, and 
we were picking up cars and wanted to see his transportation ; then he opened 
the door a very small spn.ce — I eouldn't tell the man to save my lire — and 
handed out two contracts. I looked at the contracts and saw they were 
ail right, and I told him I undfirstood there were a lot of men in there 
that had no transportation. and one of them remarked. 'By God, if there is 
anybody else in hère, I don't know anytliing about it,' and slammed the 
door. * * * I then tried ail around to get in, and no one would let me 
in at ail. I tried both ends of the car. I tried on the south side at both 
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ends ; I was about that car soine five or eight minutes trying to get in — 
something like that. I went and told the dispatcher I was unable to get in, 
and he told me to brliig the car on to Marshall. I had received instructions 
to see that they had transportation. I didn't receive instructions to break 
in the car door or anything like that. I never got admittance to the west end 
of the car. I knocked on the door and tried to get admittance. I made a 
considérable alarin on the door. I knocked on the door with my knucks. I 
asked them to open the doors, and received no response at ail." 

J. G. Meade testifies that he, with the conductor, Jenkins — 

"went down with a Shreveport car. As soon as we arrived at Reisor the 
conductor went to the office to get his waybills to see what cars went, 
and came on back, nui rapped on the door quite a little while before any one 
came to the door. He asked for transportation, I believe, for the parties in 
charge of this car. He rapped on the door quite a little while before any- 
body came and opened the door. Finally he got the door partly opened, and 
was handed out some papers — I suppose contracts ; looked something like 
that — and he looked over them and gave them back to them. He shut the 
door, and he went on and got the numbers. I général! y hâve to go with him 
to get the numbers. * * * He went to the office and got his bills, and 
during that tiine he was instructed that there were some other parties in 
the car, or something like that, and we went on back and he rapped on the 
door again, and the party inside wanted to know what he wanted, and he 
says he wanted' their transportation— of the other parties in the car — and 
they made some sort of remark I didn't understand, like 'if there was 
anybody in there it was their business,' or something similar, and they 
wouldn't open the car any more. I didn't hear them say they wouldn't open 
it ; they said, if there was anybody in there, it was their business. They 
didn't open the car. I guess he was engaged 10 minutes, ail told, trying to 
get in this car." 

Information as to the contention at Shreveport and the failure of 
the parties not provided with transportation to get tickets at Reisor, 
and of the inability of the railroad agents to get into the car at Reisor, 
was received by the train dispatcher at Marshall, and lie issued in- 
structions to the conductor tb bring the car on to Marshall, and then 
called on the city police to meet the train and investigate. The train 
dispatcher testified : 

"1 sent the call boy over to call the city police to tell them that No. 07 would 
be there about 12:30, and that thèse parties inside defied the conductor at 
ileisor and wouldn't allow him to see their transportation, and I wished they 
would come down and see into it." 

Further, on cross-examination, he testified : 

"My duties are various ; among them it is my duty to cause the éjection 
of people riding on the trains when I consider them trespassers. Thèse men 
I considered trespassers, and summoned the officers for that purpose." 

When the car arrived at Marshall some hours later, two city police- 
men, accompanied by a deputy sheriff whom they had called in, and 
the yardmaster, went to the car, and after some delay succeeded in 
gaining an entrance. Diefenbach, Buck, Martin, and Doran ail testi- 
fied that they were asleep when the car arrived at Marshall, and open- 
ed up the car as soon as they were aroused. The two policemen and 
the deputy sheriff testified that they knocked and called and shook 
the car door for some time, demanding entrance, and that it was only 
after the yardmaster called out that the car should be set out that it 
was opened. 
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The officers entered the car and arrested Buck, Diefenbach, Martin, 
and Doran, and, refusing to look at the transportation ofïered for the 
last three, handcuffed the four and carried them before the train dis- 
patcher. The officers did not find Corrigan and Muller, although the 
two men were in the car and were unprovided with transportation. 
In arresting Diefenbach, the deputy sheriff struck him with a billy, 
Diefenbach says, without provocation. The deputy sheriff says that, 
when he entered the car, Diefenbach said, "Who in hell are you?" 
"I told him who I was, and he says 'To hell with you,' and drew back 
and hit me. I had a billy and I hit him." 

When the parties arrested were carried before the train dispatcher, 
he examined their papers and held that Diefenbach had a contract and 
had a right to go in the car ; that Martin and Doran had return con- 
tracts which entitled them to return transportation, and that they 
ought not to be held, and that as Buck had no transportation he had 
no right to be in the car; and thereupon Diefenbach, Martin, and 
Doran were allowed to proceed with the car, and Buck was held un- 
der arrest and subsequently carried before the city court, where, after 
some talk, he pleaded guilty to riding on a railroad train without a 
ticket, and, on payment of a fine, was released. 

The record showed that Buck testified that he had money enough 
with him to pay for his transportation, and that Diefenbach testified 
that he had the money to pay for the transportation of Mulner and 
Corrigan, and that after leaving Marshall and at Mineola he did, 
through Martin, buy tickets for Mulner and Corrigan from Marshall 
to Mineola, and from Mineola to Dallas. If Diefenbach at any time 
bought any tickets for Mulner and Corrigan from Shreveport to Mar- 
shall, the transcript does not show. 

On the trial in the court below, Diefenbach recovered a verdict and 
judgment of $1,400; John Doran recovered a verdict and judgment 
of $800; Lee N. Martin recovered a verdict and judgment of $800; 
and A. E. Buck recovered a verdict and judgment of $1,400. Here- 
inafter the plaintiff in error will be designated as the Company, and 
the défendants in error, plaintiffs below, as the plaintiffs. 

The errors assigned cover nearly ail the matters contained in the 
judge's charge and in the requests refused, but we need not deal with 
them seriatim. The undisputed facts in the case up to the time the 
car containing the plaintiffs reached Marshall furnish the standpoint 
from which to détermine the rights and duties of the parties and the 
effects of the subséquent proceedings. The car in which plaintiffs 
went from Shreveport to Marshall and from which they were forcibly 
removed was not one intended or used for the carriage of persons, ex- 
cept in connection with live stock therein, and no person had the right 
to ride in such car except under previous contract with the company 
or by permission previously obtained on f are paid in advance. The 
car itself, while in transit, was not accessible to the company's agents 
for the collection of fare or the taking up of tickets. This car left 
Shreveport with six men therein, three of whom had transportation 
over the road and three without transportation, but under the promise 
or understanding that the latter should get tickets at Reisor. It is 
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also undisputed that although there was plenty of time no tickets 
were obtained at Reisor, nor was any effort made to obtain tickets, 
but, on the contrary, on the practically undisputed évidence of the 
company's agents, the car was kept closed, information refused, and 
access denied. From Reisor the car with the raen therein was car- 
ried on to Marshall, and at Marshall, by the practically undisputed 
évidence, it was kept closed until after much rapping and a threat 
was made to set the car out. The only dispute to this fact is the évi- 
dence of plaintiffs that they did not hear the rapping or the threat 
to set the car out. 

Under generally recognized law, the carrier of passengers has a 
right to eject with as much force as necessary ail persons liable to 
pay fare who hâve not paid and who refuse to pay. By the law of 
Texas it is a misdemeanor to board a train without lawful business, 
without proper consent, and with intent to obtain a f ree ride. White's 
Ann. Pen. Code, art. lOlOh. Now, under the law and the facts, as 
hereinbefore recited, was a case made wherein the company was au- 
thorized to call in the local police to open the car and ascertain who 
among the occupants were without proper transportation and eject 
them as trespassers? Of this we hâve little doubt. The time was in 
the middle of the night. The ordinary agents of the company had fail- 
ed to accomplish anything at Reisor, and without extra assistance 
there was much reason to expect the same and as effective opposition 
in Marshall as at Reisor, at best resulting in either delaying the train 
or compelling the car to be set out for daylight. If the company had 
a right to call on the local police to eject the trespassers from the 
car, how far is it liable for any excesses resulting? In regard to this, 
the trial judge practically charged the jury that in dealing with the 
plaintiffs the police were the company's agents, and that the company 
was responsible for ail their acts. 

The case shows that the train dispatcher, McMahon, who called 
in the police, had the authority of the company, and particularly to 
ejèct trespassers; therefore ail question as to the scope of the agency 
is eliminated, and with this question out, the authorities are practical- 
ly unanimous as to the correctness of the rule in regard to the lia- 
bility of the company for the acts of its agents. Citations of text- 
books and adjudged cases are unnecessary. 

The liability of the company for the acts of the police being estab- 
"lished, we find the charge of the court in référence thereto in the cases 
of Diefenbach, Doran, and Martin correct, and the exceptions in that 
behalf not well taken. 

The charge of the court as to the forfeiture of passenger rights on 
the part of Diefenbach, Doran, and Martin, as f ollows : 

"If you believe from the évidence that the plaintiffs Diefenbach, Doran, and 
Martin, ail and each of them, conspired and confederated amoug themselves 
and with the plaintiff, A. E. Buek, and with one Charles Mulner and Wil- 
liam Corrigan, to hâve the latter three persons carried on said car from 
Shreveport to Dallas without the payaient of fare, and that, in carrying out 
such conspiracy and confédération, they and each of them, together and in 
common with the said three named persons, closed and fastened the doors 
of said car in which they were riding, and knowingly refused to open the same 
at the request of the conductors and employés of the défendant when the 
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latter sought to ascertain who were in said car or to identify the passes 
and inspect the contracts of carriage of those holding same or to eollect fares 
from or to eject those who were occupying said car without right, if such 
there were, then you are charged that the said Diefenbach, Doran, and Mar- 
tin were no longer entitled to the rights and protection of passengers, and 
became trespassers, and the défendant, through its agents or servants, or 
through peace offlcers, had the right to eject and expel said parties from 
said car upon the opening by them of the doors thereof while same was at 
Marshall" — 

while correct as a gênerai proposition, it, under the évidence in this 
case, is too restricted and limited, and therein prejudicial to the Com- 
pany and calculated to mislead the jury. 

There were three cases under considération, and, under the charge, 
it was necessary, in order to find a forfeiture of passenger rights, for 
the three plaintiffs to conspire with the three trespassers in the car 
to do the acts suggested with the intent to hâve the three trespassers 
carried without paying fare. As we understand the law, if either one 
of the three plaintiffs who possessed the rights of a passenger, for any 
improper purpose closed and fastened the doors, and knowingly re- 
fused to open the same at the request of conductors and employés 
of the company when the latter sought to ascertain who were inside 
the car or to identify the passes and inspect the contracts of carriage 
of those holding the same, then the jury would be authorized to find 
that such plaintif! had forfeited his right as a passenger so far as 
was necessary to carry out the rules and régulations of the company 

It may well be that Diefenbach, who admitted he had the money 
to buy tickets for Mulner and Corrigan, and whose duty it was to 
buy such tickets before entering on the trip, should keep the doors 
closed and the agents of the company out while Martin and Doran, 
who had no apparent interest in the matter, should take no steps 
therein. 

In regard to the refusai of the charges requested, we find the tenth 
and twelfth requests worthy of considération as propositions of law 
applicable to cases before the jury, and their substance not included 
in the gênerai charge. The tenth request was as f ollows : 

"It appears that Diefenbach promised at Shreveport to get tickets for Cor- 
rigan and Mulner at Reisor, and that by reason of that promise Mulner and 
Corrigan were allowed to enter the car and be carried to Eeisor ; then it 
was his duty to hâve procured tickets at Reisor. and Corrigan and Mulner 
would be on the car without right after they passed Reisor, even if they 
were asleep when the car passed Reisor." 

In view of the character of the case and its bearing on the wanton- 
ness of the company in calling 6n the police, the company had a right 
to hâve the jury instructed as to whether Diefenbach's assistants, Mul- 
ner and Corrigan, admitted to hâve been in the car, were trespassers, 
and, if they were, bearing on the right of recovery, Diefenbach's re- 
sponsibility therefor. The twelfth charge, which is as f ollows: 

"If you believe from the évidence that the persons on the train holding trans- 
portation refused to show same, when demanded by the conductor, and that 
the other persons on the train did not, as promised, buy tickets at Reisor, 
and refused to show their tickets or to pay fare when demanded by the 
conductor, then you are instructed that from that time they became trespass- 
ers, and the défendant had the right to remove them from the train"— 
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seems to be correct in law, and to bear directly upon the Issues in the 
case. 

In Buck's Case the trial judge charged the jury as follows: 

"As to the plaintiff A. B. Buck, you are charged that the undisputed évi- 
dence showed lie took passage in the stock car ut Shreveport with the knowl- 
edge and consent of the defendant's agent at Shreveport and of the defend- 
ant's conductor in charge of the train from Shreveport to Reisor; that the 
plaintlff Buck proinised the said agent and the conductor lie would purchase 
and pay for tickets at Reisor eutitling him to be carried from Shreveport to 
Dallas, and the undisputed évidence establishes the fact that the plaintiff Buck 
did not purchase and pay for such tickets at Reisor. You are therefore in- 
structed In any event that the plaintiff Buck became and vvas a lawful pas- 
senger In said car from Shreveport to Reisor. As to whether he continued 
to be a lawful passenger after the car left the station of Reisor dépends upon 
the existence of the facts as you may flnd them to be from the évidence. If 
the plaintiff, Buck, when he took passage In the car at Shreveport, was pos- 
sessed of sùflicïent money with whlch to purchase and pay for a ticket at said 
Reisor entitling him to ride in said car to Dallas, and If when he took passage 
at Shreveport he intended in good faith to purchase and pay for such ticket, 
and If when the station of Reisor was reached he, by reason of being asleep 
was unaware of that fact and was not awakened at said station, and was 
not thereat demanded to pay his fare or buy a ticket, and if the plaintiff 
would hâve paid his fare or purchased and paid for a ticket at some other 
station intervening the station of Reisor and the city of Dallas, the payment 
of which fare or the purchase of which ticket would hâve entitled him to 
transporta tion from Shreveport to Dallas, then you are instructed that the 
plaintiff herein continued to be a lawful passenger when said car arrived at 
Marshall, Tes." — 

and refused requests of the défendant as follows: 

"The fact that the plaintiff A. E. Buck was the owner of some of the horses 
shipped under the eontract entered into by and between W. O. Foote and the 
défendant would not entitle the said Buck, under the eontract with the said 
Foote, to transportation, and the sole ground on which said Buck was admit- 
ted to take passage in said car being that he would at Reisor procure trans- 
portation for himself, it was the duty of said Buck to see that said condi- 
tion was performed as proinised, and if he failed to purchase said ticket, 
as he had agreed to do, then he could no longer claim the rights of a pas- 
senger ùpon defendant's train ; but upon failure to procure said ticket at 
Reisor, and still continulng to remain upon defendant's train, he became a 
trespasser therein, and défendant had the right to remove him from said train, 
using such force only as was necessary to accomplish that purpose." 

We think that, in the charge as given and in the requests refused, 
the trial judge erred to the decided préjudice of the company. 

As before stated, the car in which Buck entered and remained to 
pursue his journey was not used for the gênerai transportation of 
passengers. It was a stock car on a fast freight line, with no facilities 
or opportunities for the company's agents to pass through and inspect 
while the train was moving, to take up tickets or collect money fares, 
even if, as is not shown, the company's train men were authorized 
to collect and receive money fares. No person was invited by the 
company to travel in this car, nor under the rttles was any person 
permitted to be carried therein, unless in connection with a eontract 
of the company to carry live stock or on permission with transporta- 
tion previously paid. Buck understood this fully from the conversa- 
tions at Shreveport, and he was only allowed to go to Reisor under 
the promise then and there to buy a ticket. As he failed at Reisor 



BHTJBERT V. WOODWARD. 47 

to buy a ticket, no matter for what reason satisfactory to himself, 
yet continuée on in the car from Reisor, he was not a passenger, 
and he was unlawfully in the car, and the company had the right to 
treat him accordingly. Atchison, etc., R. v. Headland, 18 Colo. 477, 
483, 33 Pac. 185, 20 h. R. A. 822; Cleveiand, etc., R. R. v. Bartram, 
11 Ohio St. 463 et seq. ; Gardner v. New Haven R. R., 51 Conn. 143, 
50 Am. Rep. 12. See Sevier v. Vicksburg, 61 Miss. 8, 48 Am. Rep. 
74 ; Texas & Pacific R. R. v. James, 82 Tex. 306, 18 S. W. 589, 15 
Iv. R. A. 347. 

For the errors herein pointed out, ail the judgments are reversed, 
and the cases remanded to the Circuit Court with instructions to 
award new trials. 

SHELBY, Circuit Judge, dissents. 



SHUBERT et al. v. WOODWARD et al.f 

(Circuit Court of Appeals, Eighth Circuit February 4, 1909.) 

No. 2,954. 

1. Appeal and Erbob (I 100*) — Obdeb fob Pbeliminaby Injunction Whebe 

Opposing Affidavits Disbegaeded a "Heabing in Equity" Appeal- 

ABLE. 

Where, In response to an order to show cause why an injunctlon should 
not issue, the défendants présent admissible opposing affidavits and let- 
ters, the court refuses to read or hear them, and orders an injunction 
until the further order of the court, there is a hearing in equity within 
the meaning of Act April 14, 1906, c. 1627, 34 Stat. 116 (TJ. S. Comp. St. 
Supp. 1907, p. 208), and the order 1s appealable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. 5 673; 
Dec. Dig. § 100.*] 

2. Appeal and Ebbob (| 837*) — Such Affidavits and Pboofs Considebed in 

Appellate Court. 

Pertinent affidavits and admissions constitute compétent évidence in 
opposition to an application for an injunction, and, although disregardec 
by the trial court, they must be considerecl by the appellate court, foi 
the only question In that court 1s whether or not the order below is 
sustained by the admissible évidence in the record. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3263, 
3276; Dec. Dig. § 837.* 

Àdditional proofs in appellate court without trial de novo, see note 
to Ridge v. Manker, 67 C. C. A. 600.] 

3. Appeal and Ebbob (§ 863*) — On Appeal fbom Tbmpobahy Injunction ob 

Receivebship Appellate Coubt may Détermine Equity of Bill. 

Where, on an appeal from an order for a preliminary injunction or 
from an order appoiuting a receiver, the equity of the bill is challenged 
upon substantial grounds, the appellate court may, and It sh6uld, consider 
the question, whether the court below has done so or not, and if it is 
of the opinion that the relief sought cannot be ultimately granted it 
should so décide, to the end that ail parties may be saved further expense 
over the endeavor to secure impossible relief. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 3450 ; 
Dec. Dig. § 863.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe» 
t Rehearing denied February 18, 19» 
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4. Injunction (§ 59*) — Against Bbeaohes of a Contract is Specific Per- 

formance OF IT. 

An injunction against ail breaches of a contract is in eflfect a decree 
for its spécifie performance, and the gênerai rnle is that the power and 
the duty of a court of equity to grant one is measured by the same 
principles, rules, and practice as its power and duty to grant the other. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. § 114; Dec. 
Dig. § 59.*] 

5. Specific Performance (§ 8*) — Injunction (§ 135*) — Discrétion of Court. 

The spécifie performance of eontracts and the issue of injunctions are 
not matters of right. They rest, not in the arbitrary or whinisieal will, 
but in the judicial discrétion, of the court, informed and guided by the 
established principles, rules, and practice in equity, which are advisory 
rather than inandatory. 

[Ed. Note.— For other cases, see Specific Performance, Cent. Dig. §§ 17, 
18; Dec. Dig. § 8;* Injunction, Cent. Dig. § 304; Dec. Dig. § 135.*] 

6. Specific Performance (§ 32*)— Mutualitt of Obligation and Remedy 

Ordinarily Essential to Specific Performance. 

The gênerai rule is that specific performance of a contract will not 
be enforced by a court in favor of a party to it against whorn the 
court has no power to effectually compel its performance. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. § 89; 
Dec. Dig. § 32.*] 

7. Specific Performance (§ 73*) — Contracts for Personal Services Not 

Generally Specifically Enforceable. 

The gênerai rule is that courts of equity will not by order, decree, or 
injunction attempt to compel one to perforai a contract to employ, or to 
continue the employaient of, a servant or oflicer to render personal serv- 
ices which require the exercise of cultivated judgment, spécial knowledge, 
expérience, skill, or taste, because they are without adéquate power to 
compel such a servant or oflicer to perform such services effectually. 

[Ed. Note. — For other cases, see Specific Performance, Cent Dig. § 206 ; 
Dec. Dig. § 73.*] 

8. Specific Performance (§ 75*) — Contracts for Séries of Acts Thbough 

Many Years Not Generally Enforceable. 

The gênerai rule is that courts of equity will not enforce the specific 
performance of a contract, in the absence of a public interest or other 
controlling equities, where such performance cannot be compelled by a 
speedy final decree, but will entail upon the courts through many years 
the supervision and direction of a continuous séries of acts involving 
many détails, and will require the fréquent exercise of judgment and 
spécial knowledge or expérience. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. § 210; 
Dec. Dig. § 75.* 

Of contracts requiring performance of continuous acts, see note to Ber- 
liner Gramophone Co. v. Seaman, 49 C. G. A. 103.] 

9. Specific Performance (§ 99*) — Injunction— Party in Default. 

Courts of equity will not ordinarily compel the specific performance of 
a contract by decree or by injunction against its violation at the suit of 
a party who is guilty of substantial breaches of it. 

[Ed. Note.- — For other cases, see Specific Performance, Cent. Dig. § 300 ; 
Dec. Dig. § 99.*] 

10. Specific Performance (§ 16*)— Injunction (§ 136*)— Denied Whebe Great- 
er Injury Probable from Grant than from Kefusal— Granted Whebe 
Injury from Refusal Great and Certain, and From Grant Slight 
and remediable. 

Where the record shows that greater wrong and injury is likely to 
be inflicted upon the opposing party by granting a decree of specific per- 

•For other cases see same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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formance or an application for an injunction than the moving party will 
suffer from its refusai, a court of equity should genérally deny it. 

But where the injury to the moving party from a déniai will be im- 
médiate, certain, and great, while the loss or inconvenience to the op- 
posing party from its grant will be comparatively small and susceptible 
to indemnification by a bond, and the questions involved are grave and 
difficult, a temporary injunction will genérally be granted and sustained 
to maiiitain the status quo. 

[Ed. Note.— For other cases, see Spécifie Performance, Cent. Dig. § 35 ; 
Dec. Dig. § 16;* Injunction, Cent. Dig. § 306; Dec. Dig. § 136.*] 

11. Injunction (§ 137*) — Eeceivership — Specific Performance — Facts — 
Conclusions. 

A corporation, the owner of a theater, and the défendants, the owners 
of another theater, agreed that for five years the theaters should be 
separately operated under the control and supervision of the corporation ; 
that W., its président, was appointed the représentative of the corpora- 
tion at a salary of $50 per week, and that he was appointed the repré- 
sentative of the défendants at a like salary to be the gênerai manager 
of the enterprises subject to the direction and orders of the défendants ; 
that the défendants should appoint a treasurer of their theater, who 
should act under the supervision of the corporation ; that the funds 
derived from their theaters should be deposited to their aecount; that 
they should pay the rent of their theater, and should cause it to be 
booked and played 30 weeks each season under a penalty of $1,000 per 
week tb be paid into the gênerai fund ; and that at the end of each year 
the profits derived from the two theaters should be put into a gênerai 
fund, and that fund and the losses, if any, should be equally divided be- 
tween the corporation and the défendants. W, was not a party to the 
contract. The défendants put the corporation and W. in possession of 
their theater, but W. disobeyed their orders relative to the scale of priées 
for admission to their theater, the day of the midweek matinée, the hir- 
ing and discharge of employés and the handling of the fund derived from 
their theater, and they discharged him and went into possession. The 
corporation and W. exhibited a bill for an injunction against the viola- 
tion by the défendants of the contract and their interférence with the 
possession, control, and management of their theater by the complain- 
ants, wherein they alleged that unless an injunction was issued they 
would sustain irréparable injury, in that they had incurred expenses 
in preparing to operate the theater, and in that they would lose profits to 
the amount of perhaps $250,000. The défendants presented opposing affl- 
davits and lettere. Complainants obtained a temporary injunction as 
prayed, and an order appointing W. manager of their theater, and the 
défendants appealed. 

Held: There was no such equity in the bill as would sustain the in- 
junction sought, because the contract lacked mutuality of obligation and 
of remedy, because a grant of the relief would entail upon the courts 
for many years the supervision of a continuous séries of acts, and 
would require the fréquent exercise of judgment and spécial knowledge 
or expérience, and there was no publie interest and no controlling equities 
demanding it, and because greater wrong and injury would probably be 
inflicted upon the défendants by its grant than the complainants would 
suffer from its refusai. 

(2) For the same reasons, and because the record, including the oppos- 
ing affidavits and letters, convinces that the complainants had commit- 
ted substantial breaches of the contract before they filed their bill, the 
injunctional orders and the order appointing W. gênerai manager can- 
not be sustained, and the complainants should surrender the possession 
of the theater to the défendants. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. § 307 ; Dec. Dig. 
§ 137.*] 
(Syllabus by the Court.) 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
167 F.— 4 
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Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

This ls an appeal from an order granting a temporary lnjunction against 
the breach by the appellants of an agreement made on May 4, 1908, between 
the Woodward & Burgess Amusement Company, the complalnant below, and 
the défendants and appellants, Lee Shubert and Jacob J. Shubert, relative to 
the opération of two theaters at Kansas City owned by them respectively. By 
that contract the amusement company agreed that it had a lease of its 
theater for 10 years, that it would pay the rent under that lease, and that its 
theater should be operated as a place of amusement at priées of admission 
which should not be higlier than $2 nor lower than 25<*. The ghuberts agreed 
that they had a lease for 10 years of their theater, that they would pay the rent 
under that lease, that they would cause their theater to be carried on as a 
place of amusement at priées of admission not higher than $1 nor lower than 
2ôé, that they would fill at least 30 weeks each season at their theater, and 
would pay into the gênerai fund $1,000 for each week less than 30 booked 
and played therein. The amusement company drew the contract, and sub- 
mitted it to the Shuberts for signature. The Shuberts wrote into the fourth 
and eighteenth paragraphs of it the words underlined below, and then the 
contract was signed. The fourth, seventh, eighth, and eighteenth paragraphs 
read in this way: 

"Fourth. The party of the first part hereby appoints and désignâtes O. D. 
Woodward as its représentative at the salary of $50 per week and the second 
parties hereby appoint and designate O. D. Woodward as their représentative 
at a salary of $50 per week to be the General Manager of the enterprises 
lierein referred to. But said représentative to he subject to direction and or- 
der» from the 2nê party hereto." 

"Sèventh. The party of the first part agrées to take gênerai supervision 
and control of both of said theaters and the business in connection therewith 
and to make no charges for its services in so doing. 

"Eighth. It is further agreed that the parties of the second part shall name 
and appoint a treasurer for the Sam S. Shubert Theater in Kansas City, 
Missouri, said treasurer to be under the supervision of the party of the first 
part but who shall hâve no power to discharge said treasurer." 

"Eighteenth. The, Shubert Theater is to be booked in the offices of Lee & J. .T. 
Shubert in New York City, ail contracts to go to O. D. Woodward for approval 
and signature ; the house program to carry the announcement 'Under the 
Management of the Woodward & Burgess Amusement Company and Lee and 
J. J. Shubert' AU funds of the Shubert Theater shall be deposited by the 
treasurer thereof to the crédit of the Shubert account and surplus distributcd 
at end of season as herein provided." 

The parties further agreed by this contract that there should be charged into 
the gênerai expenses of each of the theaters $20,000 per year as rental there- 
for; that each of the theaters should keep true books of account of ail 
moneys received and paid out, should send daily statements of its receipts and 
weekly statements, which should show its profits and losses to each of the 
parties ; that each of the theaters should be operated as an independent enter- 
prise; that on June 30tH of eueh year the profits or losses of each theater 
should be ascertained ; that the net profits of both theaters should be paid 
into a gênerai fund, and should be dlvided equally between the parties to 
the contract, and that the losses of both theaters should be divided in the 
same way ; and that the tenu of the agreement should be flve years, and the 
amusement company should hâve the option to continue the term for flve 
years longer. 

O. D. Woodward was and is the président of the amusement company, and 
in May, 1908, the Shuberts placed the amusement company and Woodward in 
possession of their theater, and they proceeded to prépare it for the season 
commencing in September, 1908. Before the 3d day of September, 1908, 
numerous controversies arose between the parties respecting the authority of 
the Shuberts to order and direct the course of management of their theater 
under the contract. Woodward and the amusement company disobeyed Shu- 
berts' orders in relation to the priée of admission, the matinée days, the 
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employés, and the expenditure of the fund deposited to the crédit of the 
Shubert account. ïhereupon the Shuberts discharged Woodward, and on 
September 3, 1908, the amusement company, and Woodward exhibited their 
bill in one of the courts of the state of Missouri, in which they set forth the 
eontract, alleged that the Shuberts were about to break it and to take pos- 
session of their theater, that this action would resuit in Irréparable in jury to 
the complainants, and prayed that the Shuberts and 0. A. Bird, their agent, 
might be enjoined from violating the eontract and from interfering with the 
possession, control, and management of the Shubert Theater. The court re- 
strained the défendants from taking possession of their theater, and ordered 
them to show cause why an injunction should not issue as prayed. The suit 
was then transferred to the United States Circuit Court below, where on 
September 10, 1908, the order to show cause came on for hearing pursuant to 
due notice. On that hearing the défendants, in answer to the order to 
show cause and in opposition to the order for the injunction, flled and pre- 
sented to the court below 10 affidavits and more than 20 letters between the 
parties, but the court declined to read them or to hear them. The complain- 
ants, probably for that reason, presented no affidavits in response, and the 
court on September 14 and September 23, 1908, granted and continued an 
injunction against the violation of the eontract by the défendants. On October 
2, 1908, the fact that the parties were unable to agrée what the eontract 
meant and what acts were in violation of it was made to appear to the court, 
and it thereupon appointed Woodward gênerai manager of the défendants' 
theater, and authorized and directed him to manage it according to the terms 
of the eontract, and authorized the défendants to appoint a treasurer for this 
theater, and it appointed a master to détermine what disputed expenses in- 
eurred by Woodward should be paid by the treasurer. The défendants ap- 
pealed from the orders of September 14th and 23d and October 2d. 

The order granting the injunction was made on September 14, 1908, and 
was amended on September 23, 1908. At the time thèse orders were made, 
the rights of the parties relative to the order for injunction were measured 
by the proofs presented by the complainants' bill filed on September 14, 1908, 
under an order of repleader and the letters and affidavits presented by the 
défendants in answer to tne order to show cause. In that bill the complain- 
ants set forth the eontract, alleged that under it they were entitled to the 
possession and management of the Shubert Theater for flve years, with an 
option of an extension of the term for flve years more ; that they entered into 
the possession and control of the theater in June, 1908; that they hired the 
employés, advertised the theater, and expended a great deal of time and 
labor about the détails necessary to perform the eontract; that they were 
about to open the theater on September 6, 1908; that the défendants were 
seeking to disregard the eontract with the amusement company, and to de- 
prive Woodward of his rights under the eontract, and were threatening and 
attempting to take exclusive possession of the theater, to discharge thé em- 
ployés hired by the complainants, and to prevent them from proceeding under 
the eontract. They alleged that they had spent a great deal of time and 
money in carrying out the eontract, and that if the défendants were permitted 
to disregard it the complainants would suffer great flnancial loss, permanent 
damage, and irréparable iujury ; that the profits by the opération of the 
eontract during the time named therein would probably be very large, exceed- 
ing perhaps $250,000, but that from the fact that they were ail prospective 
there was no way by which the damage to the complainants could be aseer- 
tained if the acts of the défendants were permitted to continue. And they 
prayed for an injunction against the défendants enjoining them from dis- 
regarding the eontract and from interfering with the possession, control, and 
management of the Shubert Theater under the eontract, and from interfering 
with the rights of the complainants thereunder. 

The opposing affidavits proved that before the original bill was filed the 
complainants had disobeyed the order of the Shuberts, which prescribed the 
scale of priées for admission to the Shubert Theater within the limits fixed 
by the eontract, and that they had prescribed other priées which would in 
many instances cause a différence in the gross receipts of the theater of as 
much as $1,000 for a week's engagement, and niight easily convert what onght 
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to hâve been a profit into a loss ; that the complainants had shifted the 
midweek matinée of the Shubert Theater froni Wednesday to Thursday in 
violation of the direction of the Shuberts, and that tlils change would greatly 
diminish the earnings of the theater ; and that Woodward had refused to 
recognize the right of Miller, the treasurer of the Shubert Theater, appointed 
by the Shuberts pursuant to the contract, to détermine the validity of claims 
against the funds deposited to the crédit of the Shuberts' account under the 
nineteenth paragraph of the contract, and his right to sign the checks thereon, 
and had insisted that Woodward had the right to sign checks and handle the 
house along the same Unes as ne handled every other house with which 
he was connected; that thereupon the Shuberts had discharged Woodward 
and had taken possession of the Shubert Theater. 

James C. Jones and J. C. Rosenberger (Jones, Jones, Hocker & 
Davis and Kersey Coates Reed, on the brief), for appellants. 

John H. Lucas (Thompson, Stanley & Price and Johnson & Lucas, 
on the brief), for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

SANBORN, Circuit Judge (after stating the facts as above). The 
complainants pray in their bill, and the orders challenged grant, a tem- 
porary injunction against the violation by the défendants of the con- 
tract of May 4, 1908. The act of Congress which confers jurisdiction 
of appeals from orders granting or continuing injunctions provides 
that an appeal may be taken where "upon a hearing in equity" such an 
order is made (Act April 14, 1906, c. 1627, 34 Stat. 116 [U. S. Comp. 
St. Supp. 1907, p. 208]), and counsel insist that thèse orders are not 
appealable, (1) because they grant an injunction until the further or- 
der of the court, but an injunction until the further order of the court 
is equally appealable with one until a time certain, and (2) because 
vvhen the défendants presented their affidavits and letters in answer 
to the order to show cause why the injunction should not issue against 
them, the court declined to hear thèse affidavits and letters or to hear 
counter affidavits which were not prepared and hence do not appear 
in the record, and granted the injunction without regard to thèse 
proofs for the purpose of maintaining the existing state of affairs 
until the validity and construction of the contract could be judicially 
determined at the final hearing of the suit. But the affidavits and let- 
ters presented by the défendants constituted admissible évidence in 
their behalf in opposition to the order for the injunction. Either par- 
ty may read pertinent affidavits and admissions at such a hearing. 
Equity Rule 55 ; Bâtes on Fédéral Equity Procédure, § 534 ; 3 Dan- 
iell, 275, 297. Thèse affidavits and letters were introduced in response 
to the order to show cause at the proper time in the présence of the 
court and counsel, and at the hearing upon which the court decided 
to grant the injunction. A hearing by a fédéral court in equity at 
which the admissible évidence of a litigant is disregarded and an 
order or decree is rendered against him is no less a hearing in equity 
than one in which his évidence is considered, and the orders grant- 
ing the injunction were appealable. 

Moreover, whether the court below considered the affidavits and 
letters or not, the appellate court may not lawtully disregard them, 
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because upon an appeal in equity the question always is in a national 
appellate court whether or not the order or decree challenged is sus- 
tained by the compétent and relevant évidence presented by the record 
before it. Blease v. Garlington, 92 U. S. 1, 8, 23 L. Ed. 521 ; First 
National Bank v. Abbott (C. C. A., filed November 24, 1908) 165 
Fed. 852 ; Missouri American Electric Co. v. Hamilton Brown Shoe 
Co. (C. C. A., filed November 16, 1908) 165 Fed. 283; Dreutzer v. 
Frankfort Land Company, 65 Fed. 642, 644, 13 C. C. A. 73. 

The injunctional orders in this case are unique. They enjoin the 
défendants from interfering with such management and control of 
the Shubert Theater by the complainants "as is granted unto com- 
plainants in and by the written instrument set out in plaintiffs' péti- 
tion," and they enjoin the complainants from interfering with the 
management of the theater, "except under the exact terms specified in 
the contract made between the parties," déclare that it is the express 
object of the orders "to compel a strict observance of the rights grant- 
ed by and the obligations incurred by the terms employed in the con- 
tract until its validity or invalidity may be determined on full proofs 
by final decree," and that in case dispute should arise between the par- 
ties, application may be made to the court for temporary construction 
of the contract and for further orders. When thèse orders were made 
on September 14th and September 23d respectively, the record was re- 
plète with proof that an irreconcilable conflict had arisen between 
the parties over the construction of the contract before the suit was 
commenced; and on October 2, 1908, upon further application, the 
court ordered that Woodward should exercise the powers of gênerai 
manager of the theater and of its business, "subject, however, to the 
provisions of the contract in ail respects" ; that the défendants' treas- 
urer should exercise the powers of a treasurer; that disputes about 
claims for expenses should be determined by a spécial master who 
was appointed by the order; and that the purpose of the order was 
"to préserve the status of the property and require the opération 
and conduct of the business of the Shubert Theater in strict accord- 
ance with the contract between the parties." It is clear from a re- 
view of thèse orders that their légal effect was to enjoin the défend- 
ants from committing any breach of the terms of the agreement of 
May 4, 1908. 

An injunction against the breach of a contract is a négative decree 
of spécifie performance of the agreement, and the gênerai rule is that 
the power and the duty of a court of equity to grant the former is 
measured by the same rules, principles, and practice as its power and 
duty to grant the latter relief. 4 Pomeroy's Equity Jurisprudence (3d 
Ed.) § 1341 ; General Electric Co. v. Westinghouse Elec. & Mfg. Co. 
(C. C.) 144 Fed. 458, 463;' Welty v. Jacobs, 171 111. 624, 631, 49 
N. E. 723, 40 L. R. A. 98 ; Chicago Municipal Gas Light Co. v. Town 
of Eake, 130 111. 42, 60, 22 N. E. 616. This, like most gênerai rules, 
is not without, its exceptions, under which injunctions may be law- 
fully issued to restrain the performance of spécifie acts in violation 
of agreements whose spécifie performance the courts would not com- 
pletely enforce, as where certain acts violative of an agreement con- 
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stituted an infringement of complainant's patents (General Electric 
Co. v.'Westinghouse Electric Co. [C. C] 151 Fed. 664, 675), or a 
breach of a partnership agreement (Leavitt v. Windsor Land & In- 
vestment Co., 54 Fed. 439, 443, 4 C. C. A. 425), although a court of 
equity will not enjoin ail breaches of a partnership agreement and in 
that way enforce spécifie performance of it (Marble Co. v. Ripley, 
10 Wall. 339, 350, 1!) L. Ed. 955), or the violation of a négative cov- 
enant, express or implied, where the prohibition will hâve the effect 
or tendency, as in the case of a singer's or of a ball-player's contract, 
to compel performance of the agreement (Lumley v. Wagner, 1 De 
Gex, M. & G. 604; Philadelphia Bail Club v. Lajoie, 202 Pa. 210, 51 
Atl. 973, 974, 58 L. R. A. 227, 90 Am. St. Rep. 627; Singer Sewing- 
Machine Co. v. Union Button Hole & Embroidery Co., 1 Holmes, 253, 
22 Fed. Cas. No. 12,904; Chicago & A. R. R. Co. v. N. Y., L- E. & 
W. R. R. Co. [C. C] 24 Fed. 516, 520; McCaull v. Braham [C. C] 
16 Fed. 37 ; Goddard v. Wilde [C. C] 17 Fed. 845) ; but a prohibi- 
tion of the complainants from managing other theaters would hâve no 
tendency to compel them to manage the Shubert Theater according to 
the agreement, and in the absence of such a tendency this contract 
lacks mutuality, or where the validity of the contract conditions the 
right to the possession and a court forbids a forcible taking until the 
soundness of the agreement can be determined (Western Union Co. 
v. St. J. & W. Ry. Co. [C. C] 3 Fed. 430), but the validity of this 
contract is not determinative of the right of possession of the Shu- 
bert Theater. The case at bar does not fall under any of thèse excep- 
tions, and it is governed by the gênerai rule. The bill is not leveled 
at any spécifie violation or any specified séries of breaches of the agree- 
ment. It charges that the défendants are seeking to disregard their 
contract, and it prays for a single relief, and nothing more, that the 
défendants may be enjoined "from disregarding said contract, and 
from interfering, or attempting to interfère, with the possession, con- 
trol, and management of said Shubert Theater under said contract, 
or in any way interfering with the rights of thèse complainants there- 
under." It is a bill for the complète spécifie performance of the 
contract by injunction, and the orders for the temporary injunction 
are as broad as the bill. Neither the bill nor the orders for the in- 
junction can be successfully maintained unless it was the duty of the 
court below upon the record before it to compel temporarily the 
spécifie performance of the contract 

The spécifie performance of a contract by a court of equity is not 
a matter of right. It rests in the discrétion of the court, not in its 
arbitrary whimsical will, but in its sound judicial discrétion informed 
and directed by the established principles, rules, and practice of equity 
jurisprudence. Hennessey v. Woolworth, 128 U. S. 438, 442, 9 Sup. 
Ct. 109, 32 L- Ed. 500. Nor are thèse principles and rules and this 
practice hard, fast, or without exception. They are rather advisory 
than mandatory, and the application of the rules and of their excep- 
tions to each particular case as it arises is still intrusted to the con- 
science of the chancellor. Yet thèse principles and rules and this 
practice serve to inform the intellect and to enlighten the conscience. 
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and by them the judicial discrétion of the court must be guided. Féd- 
éral Oil Co. v. Western Oil Co., 121 Fed. 674, 676, 57 C. C. A. 428. 

Spécifie performance will not ordinarily be decreed in favor of a 
party to a contract against whom the court cannot efficiently compel 
its performance. The obligation and the remedy under the contract 
must be mutual. 2 Beach on Contracts, 885, and note 1 ; Marble Co. 
v. Ripley, 10 Wall. 339, 358. 19 L. Ed. 955; Fry on Spécifie Per- 
formance of Contracts (3d Ed.) §§ 440, 441; Welty v. Jacobs, 171 
111. 624, 49 N. E. 723, 40 L. R. A. 98; Lancaster v. Roberts, 144 
111. 213. 223, 33 N. E. 27; Chicago Municipal Gas Light & Fuel Co. 
v. Town of Lake, 130 111. 42, 60. 22 N. E. 616; Ogden v. Fossick, 32 
L. J. Eq. (N. S.) 73; Buck v. Smith, 29 Mich. 166, 18 Am. Rep. 84; 
Richmond v. R. R. Co., 33 Iowa, 422. There are exceptions to this 
rule, as where the spécifie performance of the complainant's covenants 
which are not susceptible to enforcement by the court has been com- 
pleted before he institutes his suit. Burnell v. Bradbury, 67 Kan. 
762, 764. 74 Pac. 279; Bigler v. Baker, 40 Neb. 325, 333, 334, 58 
N. W. 1026, 24 L. R. A. 255 ; Green v. Richards, 23 N. J. Eq. 32, 
35 ; Boyd v. Brown, 47 W. Va. 238, 249, 34 S. E. 907. But in the 
case at bar the complainants hâve not substantially performed their 
part of the contract, nor can they do so for more than four years 
to corne. There are authorities in which courts hâve sought and found 
some reason or excuse in the particular facts of cases to take them out 
of the rule, as in Jones v. Williams, 139 Mo. 1, 92, 39 S. W. 486, 40 
S. W. 353, 37 L. R. A. 682, 61 Am. St. Rep. 436, and Joy v. St. Louis, 
138 U. S. 1, 50, 11 Sup. Ct. 243, 34 L. Ed. 843. But it is both un- 
reasonable and unjust for a court of equity to constrain one party to 
an agreement to specifically perform it when it is without power to 
compel the other party to do so and he may escape its performance 
at will, and the gênerai practice as well as the weight of authority 
sustains the rule. 

The amusement company agreed by the fourth, seventh, eighteenth, 
and nineteenth paragraphs of the contract that it would supervise and 
control without charge, and that Woodward should manage for $50 
per week, the Shubert Theater, subject to the orders and directions of 
the Shuberts. that Woodward would approve the bookings of the 
theater, and that its funds should be deposited to the crédit of the Shu- 
berts' account by a treasurer appointée! by them. Neither the amuse- 
ment company nor the court, however, has the power to efficiently com- 
pel Woodward to do any of the things hère required to be done by his 
Personal services, because he is not a party to the contract, he has not 
agreed to do as the contract recites, and because, if he had signed and 
agreed, the examination and approval of the bookings and the suitable 
management of the theater are personal acts whose rightful perform- 
ance requires spécial knowledge and expérience in the business of op- 
erating theaters, and the exercise of skill, discrétion, and cultivated 
judgment, and in the end rests wholly in the will of Woodward. 
Courts of equity hâve no efficient means, and therefore will not ordi- 
narily attempt, to constrain an individual to perform personal acts 
which require spécial knowledge and expérience and the exercise of 
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skill, discrétion, and cultivated judgment. Pomeroy on Contracts, §§ 
307, 310; Marble Co. v. Ripley, 10 Wall. 339, 359, 19 L. Ed. 955; 26 
American & English Encycl. of Eaw (2d Ed.) p. 95. 

It is true that where the performance of négative covenants, express 
or implied, will tend to constrain the performance of positive cove- 
nants for personal services, an injunction may sometimes lavvfully issue 
for that purpose, but neither the amusement company nor Woodward 
is subject to any négative covenant in this case, whose performance 
would tend to cause Woodward to approve suitable bookings and to 
disapprove those which are unsuitable, or to manage the theater wisely 
and well, and there are no efficient means by which a court of equity 
could compel him to do so. 

Counsel argue that the contract of the amusement company was not 
that Woodward, the individual, but that Woodward, as its président, 
should manage the theater and approve the bookings; that thèse acts 
were not to be his personal acts, but those of the corporation, and that 
it may perform them by its agents. But the clear terms of the contract, 
the provision that the amusement company shall receive no compensa- 
tion for its supervision, and that the Shuberts shall pay the individual 
Woodward $50 per week, conclusively négative this contention. There 
is no logical way of escape from the conclusion that there is a lack 
of mutuality of remedy upon this contract between the amusement com- 
pany and the Shuberts, and that there is neither mutuality of obliga- 
tion nor of remedy between Woodward and the Shuberts; and as it is 
impossible for a court of equity to so constrain the will of Woodward 
as to make him rightly exercise his will, his cultivated judgment, his 
skill, and his discrétion in the spécifie performance of this contract, the 
court ought not to compel the défendants to perform it. 

Again, the enforcement of the spécifie performance of the contract 
in hand will necessarily entail upon the courts through many years 
the supervision and direction of a continuous séries of acts, many of 
which will présent the question whether or not they accord with the 
contract, such as, what bookings should be approved or disapproved, 
how many and what persons should be employed to operate the theater, 
how the intricate détails of the business of the theater should be con- 
ducted, how its opération should be advertised, and many other unfore- 
seen issues which the complicated performance contemplated cannot 
fail to raise. It is conceded that a court of equity has ample power 
to détermine ail thèse questions and to conduct this business by its re- 
ceiver, or master, and that it will sometimes enforce the performance 
of contracts where the performance involves more intricate détails, or 
longer periods of time, where the other equities of the complainant in 
the case, or the public interest, are controlling. But in the absence of 
such public interest, or such controlling equities, or of clear évidence 
that irréparable injury will probably resuit to the complainant if it 
withholds the relief sought, a court of equity does not constrain, and it 
ought not to compel, the enforcement of the spécifie performance of 
a contract which cannot be consummated by a speedy, final decree, but 
which involves the supervision of a continuous séries of acts which 
must extend through a long period of time and which will require the 
exercise of spécial knowledge, judgment, and expérience. The brevity 
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of time and the duty of the court to other litigants praying the déter- 
mination of their suits ordinarily forbid a court to assume unneces- 
sarily so burdensome a task. Marble Co. v. Ripley, 10 Wall. 339, 359, 
19 E. Ed. 955; Pomeroy on Contracts, § 312; Pullman Palace Car Co. 
v. Texas & Pacific Ry. Co. (C. C.) 11 Fed. 625; Texas & Pacific Ry. 
Co. v. Marshall, 136 U. S. 393, 10 Sup. Ct. 846, 34 E. Ed. 385 ; Port 
Clinton R. R. Co. v. Cleveland & Toledo R. R. Co., 13 Ohio St. 544. 

The issue of an injunction, like the spécifie performance of a con- 
tracta rests in the judicial discrétion of a court of equity. It is not a 
matter of right, and the application for it is addressed to the conscience 
of the chancellor. It is an indispensable condition of a decree for the 
spécifie performance of a contract and of the issue of an injunction 
against its breach that the moving party has not been guilty of a sub- 
stantial violation of it himself. He who seeks equity must corne into 
court with clean hands. Marble Company v. Ripley, 10 Wall. 339, 358, 
19 L. Ed. 955 ; Taussig v. Corbin, 142 Fed. 660, 667, 73 C. C. A. 656, 
663. Did the record in this case at the time the injunction was issued 
show that the complainants had complied with their stipulations con- 
tained in the contract ? The seventh paragraph of the agreement is that 
the amusement company will take gênerai supervision and control of 
both theaters and of the business in connection therewith, and that it 
will make no charges for its services in so doing. The fourth paragraph 
stipulâtes that Woodward is designated its représentative at a salary 
of $50 per week, and that he is designated by the Shuberts as their 
représentative at a like salary to be the gênerai manager of the enter- 
prises, "but said représentative to be subject to direction and orders 
from the second party [the Shuberts] hereto." Thèse two paragraphs 
must be read and construed together, because they are in the same 
contract and relate to the same subject. Ail their provisions must be 
harmonized and given efïect if possible, but if there is any conflict be- 
tween the sentence in quotation, which was written into the contract by 
the Shuberts after the writing was prepared by the amusement com- 
pany, and the other provisions of the contract, the former must prevail, 
as that to which the especial attention of the parties was directed and 
as the expression of their final intent. Pike's Peak Hydro-Electric Co. 
v. Power & Mining Machinery Co. (C. C. A.) 165 Fed. 184. Thus 
read, the légal effect of thèse paragraphs is that the amusement com- 
pany will supervise, control, and manage the Shubert Theater by means 
of the personal services of Woodward, subject to and in accordance 
with the directions and orders of the Shuberts. And this is the rational 
interprétation of the entire contract, for it is incredible that the Shu- 
berts intended and agreed to part with ail direction and control of their 
theater and of its business while they bound themselves to pay about 
$20,000 a year rent for it, guaranteed to book and play 30 weeks in 
each season therein under a penalty of $1,000 per week, and agreed 
that the surplus funds derived from its opération should be paid into 
a gênerai fund with the surplus from the Wood Theater, and that the 
profits and losses of both should be divided between the parties. 

By the second paragraph of the contracts the Shuberts covenanted 
to cause their theater "to be carried on and conducted as a place of 
amusement where the highest price of admission should be $1 and the 
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lowest 25$, according to the location of the seats," and tiie neces- 
sary légal effect of this provision was that they retained the right to fix 
the priées of admission within the limits there specified. They specified 
the priées within the contract limits after the contract had been signed, 
and notified Woodward that thèse priées must stand, but the latter dis- 
obeyed his direction and prescribed other prices. 

Woodward asked permission of the Shuberts to change the midweek 
matinée at their theater from Wednesday to Thursday. They refused 
the permission and directed him to hold the matinées on Wednesdays, 
but he disobeyed their direction and made the matinée days Thursdays. 
In défiance of the direction of the Shuberts, he discharged the watch- 
man and musical director whom they had employed for their theater, 
and hired other employés. 

The eighth and the eighteenth paragraphs of the contract contain 
stipulations that the Shuberts should appoint a treasurer of their thea- 
ter, to be under the supervision of the amusement company, which 
should not hâve the power to discharge him, and that ail the funds of 
the theater should be deposited by this treasurer to the crédit of the 
Shuberts' account, and that the surplus should be distributed at the end 
of the season. The effect of thèse provisions was that the treasurer 
appointed by the Shuberts was authorized to receive and to deposit the 
funds of the Shubert Theater to the crédit of the Shuberts' account; 
that the Shuberts, the pwners of this account, should themselves, by 
their treasurer or otherwise, pay the necessary expenses of the theater 
out of this fund, and at the end of the year pay the surplus into the 
gênerai fund that was to be divided. The Shuberts appointed Mr. Mil- 
ler the treasurer of their theater, and directed that he should receive 
and deposit ail the funds of that theater, and should draw the checks 
and pay therewith the necessary expenses thereof after, the bills there- 
for were approved by Mr. Woodward. But Mr. Woodward and the 
amusement company insisted that Woodward alone should détermine 
and pay the expenses of the Shubert Theater, and that they would not 
permit him to divide this responsibility with Mr. Miller; and Mr. 
Woodward wrote to the Shuberts that "as long as I am manager of 
your theater in Kansas City, under the signed contracts, I shall at ail 
times insist upon my right to sign ail checks and handle the house along 
the same Unes as I handle every other house with which I am connect- 
ed." Thus it may be seen that the complainants had violated the con- 
tract between the parties before they commenced this suit. They did 
not corne into the court with clean hands. After thèse violations of 
the orders of the Shuberts had been committed, they topk possession 
of their theater, discharged some of the employés whom Woodward 
had hired, and, when Woodward personally appeared and claimed pos- 
session of and remained in the theater with the Shuberts, they dis- 
charged him as the manager of the theater for disobedience of their 
orders and insubordination. The complainants then applied to the state 
court in this suit for an injunction, and that court issued a temporary 
restraining order whereby the Shuberts were forbidden to interfère 
with the management, possession, or control of their theater by the 
complainants, and, under this order and the orders from which this 
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appeal was taken, the complainants hâve held the possession of the 
theater. 

One of the principal purposes, and perhaps the main efïect, of the or- 
ders granting and continuing the injunction, and of the order appoint- 
ing Woodward manager of the Shubert Theater, is the prévention of 
the discharge of Woodward by the Shuberts and his maintenance in 
charge of the défendants' theater as their manager. Before this suit 
was commenced he had disobeyed the rightful orders of the défend- 
ants relative to the scale of priées for admission to the theater, to the 
hiring of employés, and to the midweek matinées, and relative to the 
control and disbursement of the fund derived from the theater, and 
the défendants had good cause to discharge him, and, even if they had 
no cause, injunction is not the proper remedy for his wrongful dis- 
charge. A court of equity is without power to compel Woodward to 
perform the duties of manager of this theater, because he has never 
made any agreement to perform them, and because the discharge of 
those duties requires the rendition of personal services which involve 
the exercise of cultivated judgment, taste, and expérience, and, where 
a court is without power to compel an employé to serve, the gênerai 
rule is that it may not enjoin his employers from discharging him. 
Mair v. Himalaya Tea Co., L. R. 1 Eq. Cas. 410, 415 ; Bainbridge v. 
Smith, 41 Chan. Div. 462. 474, 475 ; Davis v. Foreman, 3 Chancery, 
L. R. 1894, 654, 656 ; Pickering v. Bishop of Ely, 2 Younge & Coll- 
yer's Chancery, 249, 266; Coburn v. Cedar Valley Land & Cattle Co. 
(C. C.) 25-Fed. 791, 793. 

In Stocker v. Brockelbank, 20 L. J. Eq. (N. S.) Cas. 401, 408, the 
complainant, a patentée, had granted to Brockelbank & Co. an exclu- 
sive license under his patent, and had covenanted to serve them as 
gênerai manager of their business for 12 years ; and they had agreed 
that he should hâve the gênerai management of their business during 
that time, that they would pay him 40 per cent, of the net profits dur- 
ing the time, and a gross sum at its end. They discharged him during 
the time, and he applied for an injunction. The chancellor denied the 
application, and said : 

"Is there any instance (I am not aware of any — noue has been cited ; though 
my attention has been called at other times to questions of this nature, I 
do not reeollect any) where it has been supposed that a eontract of hiring 
and service eould be made the subject of an application to this court, if the 
employer claimed the right to discharge his agent, or to dismiss his servant 
or his manager, or by whatever name the party to perform the service is to 
be denominated? I do not reeollect any instance of any attempt on the part 
of a court of equity to compel the employer to retain the servant, agent, 
or manager, and not to forhear to leave him to his remedy at law for the 
breach of it. I know of no such case, and I should be surprised if that 
principle could be reeognized by the court ; for consider what the effect would 
be: How is it possible for au employer or an agent to go on in the intimate 
connection which such a eontract is calculated to create? They are to be 
on the saine premises, acting in the management of the same business in this 
case; and if there is mu tuai dissatisfaction, well or ill founded, it is per- 
fectly clear that a management, conducted under such eircumstances, must 
tend very much to the préjudice of the concern — in this case, I think, par- 
ticularly." 
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Finally, it is a good défense to an application for an injunction that 
the wrong and injury likely to be inflicted upon the défendants by its 
issue is greater than that which the complainants are likely to snffer 
from refusing it. Blount v. Société Anonyme Du Filtre, etc., 53 Fed. 
98, 101, 3 C. C. A. 455, 458. The same raie governs the application 
for spécifie performance of contracts. Adam's Equity, by Ralston 
(8th Ed.) 84. 

The complainants allège that their damages will be irréparable if 
an injunction does not issue, but the only damages they plead are 
those, the amount of which is not stated, resulting from changes in 
their business, the nature and extent of which they do not set forth, 
made for the purpose of performing the contract, and the prospective 
profits from its performance, which they aver "will probably be very 
large, exceeding perhaps $250,000." But the défendants will lose as 
much by the loss of profits as will the complainants. The complain- 
ants are not the owners of and they hâve no interest in the Shubert 
Theater, except their interest in thèse profits, nor are they primarily 
liable to pay the rent or the other expenses of its opération. On the 
other hand, the défendants own the theater; any dépréciation of its 
value, of its réputation, of its income, falls primarily upon them. They 
are bound to pay $20,000 a year rent for its opération; they hâve 
agreed to book and play it 30 weeks in each season, or to pay a pen- 
alty of $1,000 for each week less than the 30 which it is booked and 
played. The change of the midweek matinée, the disobedience of the 
défendants' orders fixing the scale of priées and directing the employ- 
ment and discharge of servants, the gênerai insubordination of their 
manager, and the pregnant fact that the management of the com- 
plainants is that of parties with comparatively little interest in the 
theater, while that of the défendants is the management of the owners 
of it, of those who hâve the largest interest in its income and its 
prosperity and the greatest responsibility for its rent and expenses, 
hâve forced the mind to the conclusion that a greater wrong and in- 
jury is likely to be inflicted upon the défendants by the issue and main- 
tenance of the injunction and the order appointing Woodward the 
manager of this theater than is likely to fall upon the complainants by 
refusing to issue or to maintain the injunction or the order. 

Counsel for the complainants invoke the familiar rule that a pre- 
liminary injunction maintaining the status quo may properly issue, and 
that an appellate court will not disturb it, when the questions of law 
or fact to be ultimately determined in the suit are grave and difficult, 
and injury to the moving party will be immédiate, certain, and great 
if it is denied, while the loss or inconvenience to the opposing party 
will be comparatively small and susceptible to full indemnification by 
a bond if it is granted. City of Newton v. Levis, 25 C. C. A. 161, 
163, 79 Fed. 715, 717 ; Lehman v. Graham, 135 Fed. 39, 43, 67 C. C. 
A. 513, 517; Massie v. Buck, 128 Fed. 27, 31, 62 C. C. A. 535, 539. 
But this rule is not applicable to the case in hand, because the record 
at the time the injunction issued proved that greater wrong and in- 
jury was likely to be inflicted upon the défendants by issuing than the 
complainants would probably suffer from withholding it. And the 
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same remark is applicable to the order appointing Woodward manager 
of this theater, an order which practically gives him the powers and 
authority of a receiver for the time being. There is another rule 
of practice more pertinent to the issues involved in this suit. It is 
that where, on an appeal from an order granting or continuing a tem- 
porary injunction, or from an order appointing a receiver, the equity 
of the bill is challenged and the attack upon it appears to be well 
founded, the power is conferred and the duty is imposed upon the 
appellate court to consider it, whether the court below has done so 
or not, and, if it is of the opinion that the relief sought by the bill 
cannot be granted, to so décide and thus to save the parties to the 
suit further expense resulting from the endeavor to secure impossible 
relief. Smith v. Vulcan Iron Works, 165 U. S. 518, 524, 17 Sup. Ct. 
407, 41 L. Ed. 810; Highland Avenue R. R. Co. v. Equipment Co., 
168 U. S. 627, 630, 18 Sup. Ct. 240, 42 E. Ed. 605 ; Cabaniss v. Reco 
Mining Co., 116 Fed. 318, 320, 54 C. C. A. 190, 192; Chicago Wooden 
Ware Co. v. Miller Ladder Co., 133 Fed. 541, 545, 66 C. C. A. 517, 
521; Arkansas Southeastern R. Co. v. Union Sawmill Co., 154 Fed. 
304, 311, 83 C. C. A. 224, 231; Mann v. Gaddie (C. C. A.) 158 Fed. 
42, 48. 

This bill is for an injunction to prohibit the breach of a contract, 
and by that means to enforce its spécifie performance. Its equity is 
strenuously assailed, and it seems to be wanting. The question tHus 
presented has accordingly been considered with care, and the conclu- 
sion is that there is no equity in the bill which entitles the complain- 
ants to the injunction for which they pray, because there is no mu- 
tuality of obligation between Woodward and the défendants ; because 
there is no mutuality of remedy between the amusement company and 
the défendants, for the reason that the court is without power to com- 
pel the bénéficiai exercise by Woodward of his trained judgment, 
taste, and expérience in the management of the theater and the ap- 
proval of its bookings for which thèse parties contracted; because it 
would be an unwise and unusual exercise of the authority of the court, 
if it has such power, to prohibit the défendants from discharging 
Woodward as manager; and because the relief sought cannot be 
granted by a speedy final decree, but the attempt to give it must 
entail upon the courts through many years the supervision and direc- 
tion of a continuous séries of acts involving intricate détails which 
will require the exercise of judgment and spécial knowledge or ex- 
périence, and there are no public interests or controlling equities which 
require the court to assume so burdensome a task. 

For the same reasons, and because the complainants first broke the 
contract, because the issue and maintenance of the injunction and of 
the order appointing Woodward manager of the theater of the de- 
fendants are likely to inflict greater wrong and in jury upon the de- 
fendants than the complainants would suffer from the withholding of 
thèse orders, or their reversai, they may not be sustained. 

The court below will not be directed to dismiss the bill, because this 
suit was not at issue when some of the orders hère challenged were 
made, and the bill may hâve been amended, or it may be susceptible 
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of amendment, so that other relief than an in j miction may be secured. 
The question has been discussed by counsel in their briefs whether or 
not the contract created a partnership between the amusement Com- 
pany and the Shuberts. It has been unnecessary to décide that issue 
in order to détermine the questions now to be decided, and no opinion 
upon it is intimated. If either party should seek a receiver and dis- 
solution of the partnership, or an accounting upon that ground, and 
such a partnership should be found to exist, it would seem that both 
theaters would be equally liable to a receivership and to the orders 
necessary to wind up such a partnership. The record at the time the 
order for an injunction was issued shows that when the original re- 
straining order was made Woodward had been discharged as manager 
by the Shuberts, and they were in practical possession of their theater. 
They hâve been deprived of this possession and of the control of their 
property by the restraining order, the injunction, and the gênerai man- 
agement orders, and the court below should restore thèse to them. The 
orders from which this appeal was taken must be reversed, and the 
case must be remanded to the court below with directions to cause 
the complainants to deliver to the défendants the possession, control, 
and management of the Shubert Theater with ail convenient speed, 
without préjudice to the rights of the complainants to damages for 
ail alleged breaches of the contract by the défendants, to an account- 
ing and to ail other remédies except the injunction, the maintenance 
of Woodward in the management of the Shubert Theater, and the 
spécifie performance of the contract, and with instructions to take fur- 
ther proceedings not inconsistent with the views expressed in this 
opinion. 

It is so ordered. 

And it is further ordered that the mandate in this case be remitted 
to the court below ten (10) days after the filing of this opinion. 



CHICAGO & N. W. RY. CO. v. KENDALD. 

(Circuit Court of Appeals. Eigtith Circuit. February 9, 1900.) 

No. 2,750. 

1. Courts (§ 37G*) — Fédéral Courts— State Laws as Rules of Décision- 
Questions OF rKOCEDURE. 

The question whether a court has at cominon law the power to eom- 
pel a plaintiff in an action for a Personal injury to submit to a surgical 
examination is a matter of practice and not of évidence, and, as a mat- 
ter of practice relating to the power of courts, neither state statutes nor 
the décisions of state courts on the sulrject are binding on fédéral courts 
under Rev. St. § 721 (U. S. Comp. St. 1901, p. 581), providing that, with 
certain exceptions, the laws of the several states shall be regarded as 
rules of décision in trials at common law in such courts, which as to such 
matters are goverued by the décisions of the Suprême Court of the 
United States. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 984; Dec. Dig. § 
37G.* 

State laws as rules of décision in fédéral courts, see notes to Wilson 
v. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

•For other cases see sarne topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. COURTS (§ 37G*) — FEDERAL COURTS — STATË LAWS AS RULES OF DECISION— 

CONFORMITY STATUTE. 

Under the coiiformity statut© (Rev. St. § 914 [U. S. Coinp. St. 1901, p. 
684]), décisions of state courts, unless inade in construing local statntes, 
hâve never been regarded as controlling in the national courts, and nei- 
ther under said section nor section 721 (U. S. Comp. St. 1901, p. 581), 
providing that with certain exceptions the laws of the several States 
shall be regarded as rules of décision in the courts of the United States, 
are state décisions construing the common-law rules of évidence obliga- 
tory on such courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 984; Dec. Dig. § 
376.*] 

3. Damages (§ 206*)— Evidence— Physical Examination of Person Injubed 

— Poweb and Duty op Court to Requiee Examination. 

Where the plaintif!, in an action for an injury to his knee, while on the 
witness stand voluntarily exhibited the injured knee for inspection by 
the jury, the défendant is entitled to require him to. submit the saine to 
a surgical examination, and tlie court has power independently of any 
statute to compel such subinission. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 531 ; Dec. Dig. 
I 206 ;* Discovery, Cent. Dig. §§ 92, 93.] 

In Error to the Circuit Court of the United States for the North- 
ern District of Iowa. 

James C. Davis (Grimm, Trewin & Robbins and A. A. McLaughlin, 
on the brief), for plaintiff in error. 

William Smyth (J W, Jamison and C. J. Lynch, on the brief), for 
défendant in error. 

Before SANBORN and HOOK, Circuit Judg'es, and AMIDON, 
District Judge. 

AMIDON, District Judge. This is an action to recover damages 
for personal injury. In his complaint plaintiff allèges that while he. 
was stepping from a passenger train of the défendant, after it had 
stopped at the station for which he held passage, and the brakeman 
had called out the name of the station, the train was suddenly and 
violently backed, and he was thereby thrown down and his knee seri- 
ously and permanently injured. On the trial he took the witness stand 
in his own behalf , and while undergoing cross-examination was asked 
to expose his knee to the jury for inspection. Objection was at first 
made, but after some colloquy his counsel directed him to comply with 
the request. A question was then raised as to whether the injured 
knee was différent from the other knee, and a juryman suggested 
that that matter could be better determined by an examination of the 
other knee, and thereupon plaintiff exposed that knee also. Counsel 
for défendant then addressed to plaintiff, while on the witness stand, 
t'.je following question: 

"Q. I hâve in the courthouse tvvo reputable physicians Dr. D. S. Fairchild, 
»>f Clinton, and Dr. J. S. Ristine. of Cedfir Rapids. I ask you now, with your 
knees exposed, whether you will permit thèse two physicians, in the prés- 
ence of the jury, to examine you?" 

This question was objected to by counsel for plaintiff, but the court 
overruled the objection, and required an answer. Thereupon the 

•For other cases see same topic & § tomber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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plaintiff answered, "Not at this place," and immediately afterwards 
refused to permit any examination by the physicians. Counsel for 
défendant then presented a motion in writing that plaintiff be required 
to submit his knee to the examination of physicians selected by the 
défendant, either in open court, or at some other place, before the 
conclusion of the trial. On the following morning, counsel for plain- 
tiff filed written objections to the granting of the motion, and the 
court announced its ruling as follows: 

"As I understand, in this matter the court lias no power to require a party 
to submit to a physieal examination, exeept in tliose states where the local 
statute authorizes it, and there is no such statute in Iowa. The application 
will be denied." 

To this ruling an exception was duly reserved, and the same now 
présents the only error urged in this court for the reversai of a judg- 
ment in favor of plaintiff. 

The Suprême Court of Iowa, in Schroeder v. Chicago, Rock Island 
& Pac. R. R. Co., 47 Iowa, 378, decided that at common law, and in- 
dependent of statute, the court had power, in an action for personal 
injuries, to compel the plaintiff to submit his body to the examina- 
tion of physicians selected by the court or by the défendant, for the 
purpose of ascertaining the nature and permanency of the injuries. 
In Union Pac. R. R. Co. v. Botsford, 141 U. S. 250, 11 Sup. Ct. 1000, 
35 L. Ed. 734, the Suprême Court decided that fédéral courts do not 
possess such power. Défendant now contends (1) that the Botsford 
Case is overruled by Camden Railway Co. v. Stetson, 177 U. S. 172, 
20 Sup. Ct. 617, 44 L. Ed. 721; (2) that the question involved re- 
lates to a matter of évidence, and that as to such matters the déci- 
sions of the highest court of the state in which the action is tried con- 
stitute "laws" within the meaning of section 721 of the Revised Stat- 
ures of the United States (U. S. Comp. St. 1901, p. 581), and are 
therefore binding upon the fédéral courts. Considering now the first 
contention, the opinion in the Botsford Case is based upon three 
grounds: (1) That at common law a court has no power to com- 
pel plaintiff in an action for personal injuries to submit his body to 
examination. (2) That such a practice would be a violation of the 
seventh amendment of the Constitution, which déclares that in ail 
suits at common law, where the value in controversy shall exceed 
$20, trial by jury shall be preserved. (3) That such a practice would 
be a violation of Section 861 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 661) and other sections defining the manner of taking 
dépositions. Since the case of Camden Railway Co. v. Stetson, 177 
U. S. 172, 20 Sup. Ct. 617, 44 L. Ed. 721, the last two of thèse grounds 
can no longer be regarded as tenable. In that case a statute of New 
Jersey authorizing such a practice was held to be binding upon the 
fédéral courts sitting in that state, and it was expressly ruled that 
such a statute did not violate either the fédéral Constitution or any 
fédéral statute. The other ground of décision, viz., the want of 
power, is not overruled, but, on the contrary, is expressly reaffirmed. 
The court says on that subject: 
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"It is settled in this court that no power to make such an order exists at 
common law ; in other words, the court has no inhérent power to make it" — 
citing the Botsford Case. » 

As to defendant's second contention, that the décision of the Su- 
prême Court of Iowa upon a question of évidence is a "law" within 
the meaning of section 721 of the Revised Statutes, we observe first 
that the question hère raised is not of that character. It could not be 
contended that the testimony of a skilled physician based upon an 
inspection of the injured member would not be relevant évidence as 
to the nature and permanency of the in jury. The question is not 
whether such testimony would be admissible in évidence, but wheth- 
er the court has, at common law, the power to compel the plain- 
tif! to submit to a surgical examination. We are therefore pre- 
sented with a matter of practice rather than a rule of évidence. Nei- 
ther court purports to deal with the question as a subject of local 
law. The Botsford décision is not based upon any statute or décision 
of the state in which the action arose. Nor does the Suprême Court 
of Iowa rely upon any considération peculiar to that state. Both courts 
appeal to the gênerai common law as the source of their décision. 
They are in direct conflict. Which authority should a fédéral court 
sitting in Iowa obey? When the point is thus presented, the answer 
is plain. One of the important functions of the Suprême Court is 
to déclare the powers of inferior fédéral courts, and, when it has 
spoken on such a subject, its décision for those courts is final, any- 
thing in the décisions of state courts to the contrary notwithstanding. 

Being a matter of practice relating to the power of courts, neither 
state statutes nor the décisions of state courts on the subject are 
binding on fédéral courts under section 721 of the Revised Statutes. 
This was early decided by the Suprême Court in Wayman v. South- 
ard, 10 Wheat. 1, 6 L. Ed. 253. It was there held that section 34 of 
the judiciary act, being the same as section 721 of the Revised Stat- 
utes — 

"does not apply to the process and practice of the fédéral courts ; it is a mère 
législative récognition of the principles of universal jurisprudence as to the 
opération of the lex loci." 

Previous to the conformity act of 1872, c. 255, 17 Stat. 196, the 
practice of fédéral courts in actions at law was wholly independent 
of current state statutes and state décisions. Combining the provi- 
sions of the temporary judiciary act of September, 1789, c. 20, 1 
Stat. 92, and the process act of 1792, c. 36, 1 Stat. 275, it was pro- 
vided that the practice at common law in the fédéral courts for the 
13 original states should be that which obtained in the Suprême Courts 
of those states respectively in the month of September, 1789. As 
new states were admitted to the Union, other statutes were passed 
fixing the practice in the highest courts of those states at an arbitrary 
time as the practice in the fédéral courts when sitting in those states. 
Wayman v. Southard, 10 Wheat. 1, 6 L. Ed. 253 ; Conkling's Trea- 
tise (1870) page 323 et seq. So long as the common-law System was 
in vogue in ail the states of the Union, little embarrassment was ex- 
perienced in applying the practice thus established for the fédéral 
167 F.— 5 



66 167 FEDERAL REPORTEE. 

courts. But in 1848 the reform procédure was introduced in New 
York by the Code of that year, and by 18G0 similar codes had been 
adopted in most of the states of the Union. When a génération of 
lawyers had grown up under thèse codes knowing nothing of the 
common-law practice, the burden of acquiring that practice for the 
few cases which they had in the fédéral courts became intolérable. 
To meet that difficulty, section 914 of the Revised Statutes was pass- 
ed in 1872 (U. S. Comp. St. 1901, p. 684), requiring fédéral courts 
to observe the state practice in actions at common law, "as near as 
may be." Lamaster v. Keeler, 123 U. S. 376-387, 8 Sup. Ct. 197, 
31 L. Ed. 238 ; Indianapolis & St. Louis Railroad Company v. Horst, 
93 U. S. 291-299, 23 L. Ed. 898 ; Nudd v. Burrows, 91 U. S. 426- 
441, 23 L. Ed. 286. It is manifest, therefore, that, as to a matter 
of practice such as we are considering, the fédéral courts can dérive 
no power under section 721 of the Revised Statutes from either the 
décisions or the statutes of the states. Such a rule, if obligatory on 
the fédéral courts, must corne in under section 914, commonly known 
as the "Conformity Act." But under that section décisions of state 
courts, unless made in construing local statutes, hâve never been re- 
gardée! as controlling in the national courts. Even local statutes on 
the subject of procédure hâve been rejected by those courts when- 
ever in their judgment such statutes would unwisely incumber the 
administration of justice. Collin County National Bank v. Hughes, 
155 Fed. 389, 83 C. C. A. 661. Treating the question before us, there- 
fore, as relating to practice, we are clearly of the opinion that the 
Iowa case cited was not binding upon the trial court. 

If, however, we should view the présent case as involving a rule of 
évidence, as défendant insists we should, our conclusion would not be 
différent. In several décisions of the Suprême Court there are found 
expressions to the effect that décisions of the highest courts of the 
states on questions of évidence are rules binding upon the fédéral 
courts sitting in those states. Ail of thèse statements, however, were 
made either by way of illustration, or in the construction of state stat- 
utes. The point has never been directly involved, and passed into 
judgment as to state décisions touching a gênerai common-law rule of 
évidence. Vance v. Campbell, 1 Black. 427, 17 L. Ed. 168, Wright 
v. Baies, 2 Black, 535, 17 'L. Ed. 264, and Ryan v. Bindley, 1 Wall. 
66, 17 L. Ed. 559, are based on section 310 of the Code of Civil Pro- 
cédure of Ohio (Rev. St. 1880), permitting a party to be a witness. 
McNiel v. Holbrook, 1.2 Pet. 84, 9 L. Ed. 1009, is based on a statute 
of Georgia. Conn. Life Ins. Co. v. Union Trust Co., 112 U. S. 250, 
5 Sup. Ct. 119, 28 L. Ed. 708, involved the construction of the statute 
of New York, defining the privilège of physicians from testifying. 
Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct. 724, 28 L. Ed. 1117, involved 
the fédéral statute and the statute of New York on the subject of 
examining parties before trial. Bûcher v. Cheshire Railroad Co., 125 
U. S. 555, 8 Sup. Ct. 974, 31 L. Ed. 795, turned upon the statute 
of Massachusetts forbidding travel on the Lord's Day except for ne- 
cessity or charity. Gormley v. Clark, 134 U. S. 338, 10 Sup. Ct. 554, 
33 L- Ed. 909, presented a question arising under the statute of Ill- 
inois, prescribing a method of establishing titles whose records were 
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destroyed by the Chicago fire. Claiborne County v. Brooks, 111 U. 
S. 400, 4 Sup. Ct. 489, 28 L. Ed. 470, and Détroit v. Osborne, 135 
U. S. 492, 10 Sup. Ct. 1012, 34 L. Ed. 260, involved the powers of 
municipal corporations, and the settled rule is applied that the déci- 
sions of the highest courts of the states on that subject are binding 
upon the fédéral courts, "for it is a question that relates to the inter- 
nai constitution of the body politic of the state." 

In Nashua Savings Bank v. Anglo- American Co., 189 U. S. 221, 
23 Sup. Ct. 517, 47 E. Ed. 782, the question is more nearly passed 
upon. It is there said : 

"The laws of the several states with respect to évidence withln the mean- 
ing of this section apply 7iot only to the statutes, but to the décisions of their 
highest courts." 

The question is not otherwise considered in the case, and the dé- 
cisions cited to support the statement ail involved statutes of the states 
in which the actions arose. The language just quoted was not neces- 
sary to the détermination of the question before the court. The mat- 
ter there under considération was whether the testimony of an Eng- 
lish lawyer could be received as to numerous English statutes relating 
to private corporations and the liabilities created thereby. While 
the weight of authority is that the contents of a single foreign statute 
can only be proven by a properly authenticated copy thereof, the bet- 
ter authority is that, where the question before the court relates to 
the resuit of numerous statutes, expert testimony is receivable, the 
same as in the case of the common law of a foreign state. In this 
circuit it was held upon full considération in Union Pacific Railway 
Company v. Yates, 79 Fed. 584, 25 C. C. A. 103, 40 E. R. A. 553, 
that "the décisions of the courts of a state construing common-law 
rules of évidence are not obligatory on the fédéral courts." A con- 
trary doctrine was declared in the Seventh Circuit, in Stewart v. Mor- 
ris, 89 Eed. 290, 32 C. C. A. 203. 

We do not consider the question as settled by any décision of the 
Suprême Court of the United States. In the case of Swift v. Tyson, 
16 Pet. 1, 10 L. Ed. 865, decided in 1842, that court declared that the 
décisions of state courts relating to gênerai commercial law were not 
"laws" within the meaning of section 721 of the Revised Statutes. 
That term as applied to local décisions was there confined either to 
the construction of statutes, or to the enforcement of strictly local 
customs or rules governing the title, possession, descent, or sale of 
property. The subject was re-examined with great learning in a 
prevailing and dissenting opinion in the case of Baltimore & Ohio 
R. R. Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772, 
and it was there declared that the décisions of the highest court of 
a state on the subject of négligence are not laws within the meaning 
of section 721. The basis of décision in thèse cases was this: That 
the gênerai rules of commercial law and of the law of négligence 
had been the création of the courts, and that the fédéral judiciary 
could not accept the law on such a subject from state courts without 
being placed in a position of direct subserviency to those courts. To 
maintain their own dignity and independence, it was thereforc de- 
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clared to be their duty to exercise an independent judgment on such 
subjects. The common-lavv rules of évidence corne clearly within the 
principle which was controlling in those décisions. In fact, no branch 
of the law has been so completely rationalized as the common-law 
rules of évidence. Though Sir Fitzjames Stephen generalized too 
broadly when he said that the rules of évidence are simply John Stu- 
art Mill's Logic applied in the field of law, still there is a substantial 
basis of truth for his statement. Those rules hâve not been derived 
from local usage, but hâve at ail times been purely the création of 
courts. In declaring them, judges hâve not appealed to the "customs 
of the realm" as the source of the rule; on the contrary, they hâve 
laid down the rules as the resuit of their own judgment touching what 
proof is fit for the considération of a jury, and what scope of in- 
quiry is compatible with the reasonable dispatch of justice. It might 
well be urged, as it was by the dissenting judges in the Tyson and 
Baugh Cases, that the rules there involved were the resuit of the 
local custom of merchants, or the local conditions of commerce and 
manufacture. No such considérations can be put forth as to the com- 
mon-law rules of évidence. They emanate from the mind of judges, 
and not from the practices of the business world. Every reason, 
therefore, which led the Suprême Court to déclare the duty of fédéral 
courts to exercise an independent judgment as to matters of gênerai 
commercial law, and the gênerai common law of négligence, is prés- 
ent with added force as to the common-law rules of évidence. When 
a state court construes the Constitution or statutes of the state, or 
enforces a local right of property, the rule émanâtes not from the 
décision of the court, but from the Constitution, statute, or local cus- 
tom. Such, as we hâve already indicated, is not the fact in regard to 
rules of évidence. They emanate wholly from the courts. To com- 
pel the fédéral judiciary to accept rules on such a subject from the 
décisions of local courts is to place them in a position of direct tute- 
lage to such courts, and to rob them of the dignity and independence 
of judgment which has heretofore been regarded as an indispensable 
part of their jurisdiction. 

But perhaps the best way to ascertain whether state décisions on 
the subject of évidence are binding upon fédéral courts is to consider 
how the Suprême Court and fédéral Courts of Appeal hâve dealt 
with questions of évidence when directly presented for décision. Hâve 
they, as in the case of statutes and rules of property, looked to the 
décisions of the state in which the action arose as laws of controlling 
authority? The case of Vicksburg & Meridian R. R. Co. v. O'Brien, 
119 U. S. 99, 7 Sup. Ct. 118, 30 L,. Ed. 299, turned wholly upon ques- 
tions of évidence. Numerous authorities are cited from England and 
the states of the Union in the prevailing and dissenting opinions, but 
no décision is cited from the state in which the action arose, nor is 
any attempt made to deduce the rule of décision from local décisions. 
The same question arose again in Steamboat Co. v. Brockett, 121 U. 
S. 637, 7 Sup. Ct. 1039, 30 T. Ed. 1049. That case came from New 
York. The question had been repeatedly passed upon by the court 
of appeals of that state. Luby v. Hudson River R. R. Co., 17 N» 
Y. 131 ; Anderson v. Rome, W. & O. R. R. Co., 54 N. Y. 334. No 
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décision, however, from New York is cited, though décisions from 
Illinois and Indiana are referred to. The same question arose in this 
circuit in a case from Missouri, Fidelity & Casualty Co. v. Haines, 
111 Fed. 337, 49 C. C. A. 379. Numerous authorities are cited, both 
state and fédéral, but none from Missouri. The question is treated 
wholly as one of gênerai law. In the Sixth Circuit Court of Appeals, 
the same method of dealing with the subject is pursued in Peirce 
v. Van Dusen, 78 Fed. 693, 24 C. C. A. 280, 69 L. R. A. 705, in an 
opinion written by Mr. Justice Harlan. 

Bâtes v. Preble, 151 U. S. 149, 14 Sup. Ct. 277, 38 L. Ed. 106, in- 
volved the use of memoranda as independent évidence. The case 
arose in Massachusetts, and the Suprême Court says that the highest 
court of that state had ruled the question against the admissibility 
of such évidence, and numerous cases are cited from that state in 
support of such a holding. They are not treated, however, as bind- 
ing authorities upon the fédéral courts in deciding a case from that 
state. On the contrary, the décisions of other states are referred 
to, and the question is clearly stated as a question of gênerai law. In 
fact, after reviewing authorities, state and national, the court an- 
nounces this conclusion : 

"We do not regard any of thèse cases as committing this court to the gên- 
erai doctrine that such memoranda are admissible for any other purpose than 
to refresh the memory of the witness." 

If the décisions of the highest court of the state in which an ac- 
tion arose are "laws" upon questions of évidence, this opinion is quite 
inexplicable. The law would hâve been easily found in the décisions 
of Massachusetts referred to by the court, and the case would hâve 
been disposed of solely upon those décisions. The same question is 
brought under examination in Chicago Lumbering Co. v. Hewitt, 
64 Fed. 314, 12 C. C. A. 129, a case arising in Michigan, and the 
cases carefully reviewed by the Sixth Circuit Court of Appeals. No 
attempt, however, is made to ascertain the holding of the Suprême 
Court of Michigan on the subject, although that court had repeat- 
edly passed upon the question. Raynor v. Norton, 31 Mich. 210; 
Misner v. Darling, 44 Mich. 439, 7 N. W. 77 ; Mason v. Phelps, 48 
Mich. 126, 11 N. W. 413, 837. 

Adams v. New York, 192 U. S. 585, 24 Sup. Ct. 372, 48 L. Ed. 
575, involved the admissibility in évidence against a défendant in 
a criminal case of his papers seized upon a search warrant. The case 
arose in New York. The highest court of that state had passed on the 
very question (People v. Gardner, 144 N. Y. 119, 38 N. E. 1003, 28 
L. R. A. 699, 43 Am. St. Rep. 741 ; People v. Van Wormer, 175 N. 
Y. 188, 67 N. E. 299), but the Suprême Court treats it as a question 
of gênerai law, makes no référence to the New York cases, but bases 
its opinion upon décisions from Massachusetts and New Hampshire. 

Seitz v. Brewers' Refrigerating Machine Co., 141 U. S. 510, 12 
Sup. Ct. 46, 35 L. Ed. 837, involved the admissibility of paroi évi- 
dence in an action on a written contract to prove an independent oral 
agreement upon the same subject. This case also arose in New York, 
where the rule on the question involved had been greatly relaxed. 
Batterman v. Pierce, 3 Hill, 171; Johnson v. Oppenheim, 55 N. Y. 
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280; Chapin v. Dobson, 78 N. Y. 74, 34 Am. Rep. 512. Thèse cases 
were cited as declaring the law of the state. The last case was di- 
rectly in point in favor of the admissibility of the évidence. The Su- 
prême Court, however, treated the question as one of gênerai law, 
and refused to follow the local décisions. It based its ruling not 
only on previous décisions of its own, but on the décisions of other 
states in which the strict rule on the subject had been enforced, citing 
Naumberg v. Young, 44 N. J. Law, 331, 43 Am. Rep. 380; Thomp- 
son v. Libby, 34 Minn. 374, 26 N. W. 1. 

The burden of proof on the issue of contributory négligence is 
clearly defined in the fédéral courts. On that subject, however, there 
is a clear conflict among the différent states. In Chicago Great West- 
ern Ry. Co. v. Price, 97 Fed. 423, 38 C. C. A. 239, state décisions 
are held not to be controlling upon the fédéral courts. This court 
there said: 

"The rule of the fédéral courts Is settled and uniform that contributory 
négligence is an affirmative défense which must be established by a pré- 
pondérance of évidence, and this requirement is not changea by the fact that 
a différent rule prevails in the courts of the state where the cause of ac- 
tion arose." 

In that case the accident occurred in Illinois, and the action was 
brought in Iowa. In both of those jurisdictions the rule prevails that 
the plaintiff in a personal in jury case is bound to prove his freedom 
from contributory négligence. Missouri Furnace Co. v. Abend, 107 
111. 44, 47 Am. Rep. 425 ; Burns v. Chicago, etc., R. R. Co., 69 Iowa, 
450. 30 N. W. 25, 58 Am. Rep. 227. This court, however, refused 
to follow those décisions. The fédéral rule has been applied in In- 
diana, in contravention to the décisions of that state. Wabash, St. 
L. & P. R. Co. v. Central Trust Co. (C. C.) 23 Fed. 738; Indianapolis, 
etc., R. Co. v. Horst, 93 U. S. 291, 23 L. Ed. 898. The same is true 
of Massachusetts. Fitchburg R. Co. v. Nichols, 85 Fed. 945, 29 C. C 
A. 500. 

Thèse illustrations might easily be multiplied. Sufficient, how- 
ever, has been adduced to show the settled practice of the fédéral 
courts. A somewhat careful examination has failed to discover any 
instance in which a fédéral court has treated a local décision on a 
question of évidence as a rule of law of controlling force in opposi- 
tion to a décision of the Suprême Court of the United States. Such 
a practice would, in our judgment, resuit in unnecessary labor and 
perplexity for fédéral judges in the trial of causes. It is the duty of 
such judges to be familiar with the décisions of the national courts. 
The rules of évidence are a part of the law that must in the main be 
carried in the mind of the trial judge. Such questions constantly 
recur, and must be promptly decided. To take time for argument 
and investigation would tediously prolong the trial. If those judges 
were compelled to keep track of local décisions and décide, perhaps, 
how far they vary from the décisions of appellate fédéral courts, 
their labors would be doubled, and the progress of the trial greatly im- 
peded. Thèse considérations receive added force at the présent 
time from the fact that fédéral judges are so frequently called upon 
to sit in states other than their own, Again, local statutes and 



CHICAGO & N. W. RT. CO. V. KENDALL. 71 

local rules of property, when involved in suit, are présentée! once 
and for ail, and thus permit of argument and full considération. Such 
is not the case with questions of évidence. They are multiform, and 
generally not dépendent upon the issues involved. For thèse rea- 
sons, we are satisfied that the practice which has heretofore obtained 
in fédéral courts is a sound practice, and that local décisions on ques- 
tions of évidence ought not to constitute authoritative rules binding 
upon those courts. If, therefore, the question involved in the prés- 
ent case be regarded as a question of évidence, we are of the opin- 
ion that the décision of the Suprême Court in Union Pacific v. Bots- 
ford, 141 U. S. 250, 11 Sup. Ct. 1000, 35 L. Ed. 734, is binding upon 
fédéral courts, and, if applicable, should be the rule of décision in the 
présent case, notwithstanding the décision of the Suprême Court of 
Iowa in Schroeder v. Chicago, R. I. & P. R. Co., 47 Iowa, 378. 

Is the Botsford décision controlling of the présent case? The de- 
fendant there, in advance of the trial, applied to the court for an 
order requiring the plaintifï to submit to a surgical examination. The 
application was denied, and that ruling ccxistituted the question 
which was before the Suprême Court for review. That court has 
already limited the Botsford décision in Camden Railway Co. v. Stet- 
son, 177 U. S. 172, 20 Sup. Ct. 617, 44 L. Ed. 721. The décision is 
at variance with a large majority of the state courts. The rule which 
it déclares has been abrogated by statute in many jurisdictions where 
it once prevailed. This is the case in New York, New Jersey, Great 
Britain, Canada, and Australia. We do not feel, therefore, disposed 
to extend the décision beyond the facts there involved. 

In the présent case we are not dealing with an application for a 
surgical examination in advance of the trial. Hère the plaintiff at the 
trial voluntarily exhibited his knee in open court for inspection. Hav- 
ing done this, it was beyond his power to arrest the investigation. The 
défendant and the court were entitled to employ any agency in its 
examination which would aid in the détermination of the issue on 
trial. It is universally held that, where an inanimate object is pro- 
duced upon the trial of a case, it is subject to any legitimate examina- 
tion and test which will elucidate the matter in dispute. It may be 
submitted, for example, to chemical treatment, or to examination by 
the microscope. Simply looking at the plaintiff's knee with the eye 
of a layman furnished little aid in determining its condition. He him- 
self maintained that there were no external évidences of injury. 
Whether there were hidden ailments could only be discerned by the 
skill of a surgeon, and the défendant and the court were as much en- 
titled to turn the eye of a surgeon upon the plaintiff's knee as they 
would hâve been to look at a blood stain through a glass. Having ex- 
hibited his knee to the jury, it became a part of the évidence in the 
case, and the mère accident that the thing exhibited was part of a hu- 
man body could only qualify, and not defeat, the right of complète in- 
vestigation. Chicago, Rock Island & Pac. Ry. Co. v. Langston, 19 
Tex. Civ. App. 568, 47 S. W. 1027, 48 S. W. 611; Haynes v. Tren- 
ton, 123 Mq. 326, 27 S. W. 622. 

Whether the défendant in a personal injury case, when the plaintiff 
takes the stand and testifies in his own behalf, to his injuries, is en- 
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titled to an exposure and examination of the injured member as a 
part of the cross-examination, and whether upon the trial of such an 
issue the défendant may call the plaintif! as a witness, and while he 
is under examination compel such a disclosure and inspection of the 
injured member, are questions not presented by the présent case, and 
are not, therefore, necessary for décision. See Larson v. Sait L,ake 
City (Utah) 97 Pac. 483. 

We think the court erred in its ruling refusing to compel the plain- 
tiff to submit his knee to surgical examination, and for this error 
the cause is reversed, with directions to grant a new trial. 

SANBORN, Circuit Judge (concurring). I concur in the resuit in 
this case, for the reasons stated in the foregoing opinion, and for the 
further reason that in my opinion the United States Circuit Court, 
sitting in a state where such is the practice and mode of proceeding 
in the state courts, is invested with the power by the conformity act 
(section 914, Rev. St.) to require one who brings an action at law 
for his personal injuries to submit his person to a physical examina- 
tion by suitable physicians or surgeons, to qualify them to testify to 
the extent of his injuries. An instructive and rational change of 
opinion in regard to this subject is portrayed by the décisions of the 
Suprême Court pertinent to the question. 

In 1884, in Ex parte Fisk, 113 U. S. 713, 724, 5 Sup. Ct. 724, 28 
L. Ed. 1117, that court held in a unanimous opinion that although the 
state of New York authorized a litigant to take the testimony of his 
adversary before the trial, and although such was the practice in the 
courts of that state, the fédéral Circuit Court had no power to take 
such testimony, because sections 8G1, 863-870, Rev. St. (U. S- Comp. 
St. 1901, pp. 661-665), prescribed the only method of procuring évi- 
dence in actions at law in the courts of the United States, and exclud- 
ed ail other modes provided by the statutes of the states or the prac- 
tice of their courts. 

In 1890, in Union Pacific Railway Company v. Botsford, 141 U. S. 
250, 256, 11 Sup. Ct. 1000, 1003, 35 L. Ed. 734, an opinion was ren- 
dered by a divided court, two judges dissenting, that a fédéral Cir- 
cuit Court sitting in a state wherein there was no statute and no prac- 
tice or mode of proceeding in the state courts permitting it had no 
authority to require a plaintiff in an action for his personal injury 
to submit to a physical examination by physicians before the trial, 
because (1) "this is not a question which is governed by the law or 
practice of the state in which the trial is held," (2) because, as held 
in Ex pairte Fisk, the provisions of sections 861, 863, et seq., Rev. 
St., were exclusive, (3) because any such law or practice would be un- 
constitutional, and (4) because the person of such a plaintiff was too 
sacred. 

In the year 1900, m Camden Railway Company v. Stetson, 177 U. 
S. 172, 20 Sup. Ct. 617, 44 L,. Ed. 721, by a décision in which the 
minority in the last case were of the majority, and in which one of 
the majority in the last case was the minority, the Suprême Court held 
that a fédéral Circuit Court, sitting in a state in which the courts of 
the state were empowered by a state statute to compel the person in- 
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jured to submit, at or before the trial of an action for his injury, to 
a physical examination by physicians or surgeons, had like power by 
virtue of the state statute and section 721 of the Revised Statutes. 
That court thereby necessarily held, contrary to the décisions in Ex 
parte Fisk and in the Botsford Case, (1) that this is a question which 
under sections 721 and 914, Rev. St., is governed by the law or prac- 
tice of the state in which the trial is held; (2) that the provisions of 
sections 861, 863, et seq., Rev. St., are not exclusive, but other prac- 
tices and modes of procédure to obtain évidence may be pursued by 
the fédéral courts under state law or practice ; (3) that a law or prac- 
tice which empowers a fédéral court to compel such an examination 
is not unconstitutional ; and (4) that the person of one in jured which 
is not too sacred to be made the subject of an action for the recovery 
of damages for the injury is not too sacred to be made the subject 
of an examination by suitable professional gentlemen to ascertain and 
prove the truth regarding the injury. 

In that case the Suprême Court, speaking of the order that the 
plaintiff should submit to an examination of his person by physicians 
or surgeons before the trial, said : 

"It is settled in this court that no power to make such an order exists 
at common law; in other words, the court has no inhérent power to make 
it. Union Pacific Railway Company v. Botsford, 141 U. S. 250, 11 Sup. Ct. 
1000, 35 L. Ed. 734." 

That is to say, as I understand it, that in the absence of a state law 
adopted by section 721, or of a state practice or mode of procédure 
which the fédéral court is empowered and directed by section 914 to 
follow, such a court has no inhérent power to order the physical ex- 
amination of the injured person in an action before it for the injury. 
And this, it seems to me, is ail there is left of the Fisk and Bots- 
ford Cases since the décision in the Camden Case, 177 U. S. 172, 20 
Sup. Ct. 617, 44 L. Ed. 721. 

That décision certainly is that where there is a state statute which 
authorizes the courts of the state to compel such an examination, sec- 
tion 721, Rev. St., which makes the laws of the state rules of déci- 
sions in trials at common law in the national courts, empowers those 
courts to compel such examinations. By the same mark, where the 
practice and mode of proceeding in the state courts to qualify wit- 
nesses to give truthful testimony regarding an injury to the person, 
which is the subject of an action, are to require such persons to sub- 
mit to such an examination, section 914, Rev. St., which requires that 
the practice and modes of proceeding in a national court in such cases 
shall conform as near as may be to the practice and modes of pro- 
ceeding in like causes in the courts of the state in which such féd- 
éral court is held, grants plenary power to the national court to direct 
the injured person to submit to an examination by proper physicians 
or surgeons. 

It is true that section 914 does not compel the fédéral courts to 
adopt methods of practice or modes of proceeding existing in the 
state courts "which in their judgment would unwisely incumber the 
administration of the law, or tend to defeat the ends of justice in 
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their tribunals." Indianapolis & St. Louis R. R. Co. v. Horst, 93 U. 
S. 291, 23 L. Ed. 898. But it empowers them to do even that, and, 
with that exception, it requires them to conform their practice and 
modes of proceeding "to the practice * * * and modes of proceed- 
ing existing at the time in like causes in the courts of record in the 
state within which such Circuit or District Courts are held." This 
case does not fall within the exception, because it would not unwisely 
incumber, but would facilitate, the administration of the law, and it 
would not tend to defeat, but it would tend to accomplish, the ends 
of justice, to require one who submits his person to the examination 
of physicians, to qualify them to testify in his behalf, to submit it 
also to the examination of like witnesses to qualify them to testify 
to the truth on behalf of the défendant. This case falls under the 
gênerai rule, and section 914 gave the court below ample authority 
to compel the examination. 

Nor does there seem to me to be any material question in this case 
relative to the power at common law of any court, state or fédéral, 
to compel a person injured to submit to such an examination of his 
person in an action for his injury. Let the fact be conceded that the 
Suprême Court was right, and the Suprême Court of Iowa was wrong, 
in the décision of that question (Union Pacific Railway Co. v. Bots- 
ford, 141 U. S. 250, 11 Sup. Ct. 1000, 35 T.. Ed. 734; Schroeder v. 
Chicago, Rock Island & Pacific Ry. Co., 47 xowa, 378) ; nevertheless 
the décision of the Suprême Court of Iowa, though erroneous, was 
within its jurisdiction, and it conclusively established the practice 
and the mode of proceeding to qualify witnesses to give testimony, 
and to procure évidence in the courts of that state in cases of this 
character. Congress had the same power to authorize and require 
the fédéral courts to conform their practice and modes of proceeding 
in such cases to the practice and modes erroneously, as to those cor- 
rectly, existing in the state courts, and it exercised that power. It 
migbt hâve enacted that the national courts should conform their 
practice and modes of proceeding to the practice and modes of pro- 
ceeding rightly adopted by the state courts, but it did not do so. It 
empowered and required the United States Circuit Courts to con- 
form their practice and modes of proceeding in actions at law to the 
practice and modes of proceeding existing at the time (whether right- 
ly or wrongly adopted) in the courts of the state in which they weré 
sitting. There is no doubt that the practice and mode of proceed- 
ing existing- at the time in like causes in the courts of the state of 
Iowa were to require the injured party to submit his person to the 
examination of suitable physicians and surgeons to the end that the 
truth might be discovered and proved (Schroeder v. Chicago, Rock 
Island & Pacific Ry. Co., 47 Iowa, 378), and in my opinion section 
914 empowered and required the fédéral Circuit Court sitting in that 
state to follow that practice and mode of proceeding. 

This conclusion conforms the practice in such cases to the gênerai 
rule that : 

"A pnrty forfeits uotliiiij; by- goins into a ferlerai tribunal. .Turisdietimi 
having attachée!, bis case is trietl there ui>ou the same prineinles, and its 
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détermination ls governed by the same considérations, as If It had been 
brought in tlie proper state tribunal of the same locality." Ex parte McNlel, 
13 Wall. 236, 243, 20 L. Ed. 624; Davis v. Gray, 16 Wall. 203, 221, 2l U 

Ed. 447. 
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(Circuit Court of Appeals, Eighth Circuit. December 21, 1908. On Rehear- 
ing, February 26, 1909.) 

No. 2,845. 

1. Railboads (§ 33*)— Opebation— Compliance with Tebbitobiai, Laws— Pbe- 

8UMPTI0N. 

Where a pétition alleged that défendant rallroad company was opera- 
tlug a rallroad In New Mexico Terrltory, In which the injury occurred, 
and lt could not lawfully do so without complying with Laws N. M. 1903 r 
p. 51, c. 33, commandlng every rallroad corporation operating in the ter- 
rltory to file a copy of ïts charter with the Territorial Secretary, glve lts 
principal place of business therein, and designate some person on whom 
process might be served, it would be presumed that défendant had com- 
plied therewith. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dig. § 33.*] 

2. Pleading (§ 59*)— Pbecedent Conditions— Compliance— Excuse. 

A pétition must show compliance with précèdent conditions, or must 
aver an excuse. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. 55 124-127; Dec. 
Dig. § 59.*] 

3. Appeal and Ebbob (§ 256*)— Rulings on Pleadings— Exceptions. 

The striking of a portion of defendant's answer cannot be assigned for 
error, where no exception was taken thereto at the trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. S 1489; 
Dec. Dig. § 256.*] 

4. Evidence (§ 29*)— Judicial Notice— Statutes. 

The fédéral courts take judicial notice of the public statute laws of the 
States and terrltories of the United States without their being pleaded or 
proved. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. $ 48; Dec. Dig. { 
29.* 

Judicial notice of public laws and régulations, see note to Smith v. City 
of Shakopee, 44 C. C. A. 4.] 

6. Evidence (§ 29*)— Judicial Notice— Amendatobt Acts. 

Where a pétition disclosed on Us face a cause of action predicated on a 
spécial statute of a terrltory, the Circuit Court of Appeals would take 
notice of an amendatory a'ct as Inséparable from the statute declared on. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 48; Dec. Dig. § 
29.*] 
6. Tbial (§ 169*) — Objections to Pleading— Failtjbe to Raise— Objections 
to Evidence. 

Mills' Ann. Code Colo. S 55, provides that lf objection to a pétition is not 
taken by demurrer or answer, défendant shall be deemed to hâve waived 
it, except that the objection that the pétition does not state facts to con- 
stitute a cause of action may be raised at any tune. Beld, that an objec- 
tion to a pétition for want of facts In failing to allège compliance with 
conditions précèdent was effectually raised by defendant's motion for a 
directed verdict at the close of ail the évidence and an exception saved to 
the déniai thereof. 

[Ed. Note. — For other cases, see Trial, Dec. Dig. | 169.*] 

•For otber cases see same toplc & ( numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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7. Action (§ 10*)— Condition Précèdent— Compliance. 

A party given a right of action by local statute cannot escape perform- 
ance of précèdent acts which condition the right by resort to the forum 
of another jurisdictlon. 

[Ed. Note. — For other cases, see Action, Dec. Dig. § 10.*] 

8. Death (§ 51*) — Death of Passengeb — Pétition — Condition Précèdent 

— Compliance with State Statutes. 

A pétition for death of a passenger under the statutes of New Mexico, 
giving a rig'-t of action to the survivlng widow of a person killed by 
wrongful act, which f ailed to allège notice to the carrier served within the 
territory, as required by Laws N. M. 1903, p. 51, c. 33, amending the stat- 
ute under which the action was brought, was fatally defective. 

[Ed. Note.— For other cases, see Death, Dec. Dig. § 51.*] 

9. Action (§ 11*)— Personal Injuries — Notice— Statutes— Police Power. 

Laws N. M. 1903, p. 51, c. 33, in so far as it requires notice to the de- 
fendant of injuries to persons clalming damages within 90 days and the 
commencement of suit within a year after the injuries occurred, con- 
stituted a valid exercise of police power. 

[Ed. Note. — For other cases, see Action, Dec. Dig. § 11.*] 

10. Statutes (§ 64*)— Partial Invalidity— Severance. 

The provisions of Laws N. M. 1903, p. 51, c. 33, requiring notice of Per- 
sonal injuries within 90 days and the commencement of suit within a 
year, being valid and severabie from the provision requiring such suits to 
be brought in the District Court of the territory, were unaffected by any 
objection that roight be made to the latter provision. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 58-66 ; Dec. Dig. 
S 64.*] 

On ïtehearing. 

11. Railroads (§ 33*)— Territorial Laws— Disapproval by Congress. 

Laws N. M. 1903, p. 51, c. 33, requiring notice to défendant of injuries 
to persons claiming damages within 90 days and the commencement of 
suit within a year after the injuries occurred, prior to its disapproval 
by Congress, was applicable to a cause of action against a railroad Com- 
pany that could be served within the territory, under Comp. Laws N. M. 
1897, § 2963, providing that service might be made on any station agent 
or on a passenger or freight conductor of the défendant. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 33.*] 

12. Statutes (§ 56*)— Territorial Laws— Disapproval by Congress. 

Under Organic Act N. M. (Act Sept. 9, 1850, e. 49, 9 Stat. 449) § 7, pro- 
viding that ail laws passed by the Législative Assembly and Governor 
shall be submitted to the United States Congress, and, if disapproved, 
shall be void, Laws N. M. 1903, p. 51, c. 33, requiring notice to the défend- 
ant of injuries to persons claiming damages within 90 days and the 
commencement of suit within a year, which was in force for five years 
before its disapproval by Congress, was valid and enforceable during such 
period. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 17; Dec. Dig. 
I 56.*] 

13. Statutes (§ 5G*)— Territorial Laws— Disapproval by Congress. . . 

The New Mexico Législature having conferred a right of action for 
damages resulting from death, which did not exist at common law, by 
Laws 1903, p. 51, c. 33, declared that such right should be exercised only 
on condition that within 90 days after the given cause of action arose 
plaintiff should give specifled notice to défendant. Held, that such pro- 
vision was not in the nature of a limitation on the right of action, but 
was a condition précèdent thereto, so that where plaintiff had not com- 
plied therewith, and therefore could not maintain her cause of action 

•For other cases see saine topic & § numbek in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexe! 
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while the act was in force, the subséquent disapproval of the act by Con- 
gress did not entitle plaintiff to sue. 

[Ed. Note. — For other cases, see Statutes, Dec. Dig. § 56.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

T. L. Philips (E. N. Clark, on the brief), for plaintiff in error. 
Charles A. Clark (M. B. Carpenter, on the brief), for défendant in 
error. 

Before HOOK and ADAMS, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

PHILIPS, District Judge. This is an action for damages by the 
widow of Henry A. Wagner on account of his death, resulting from 
injuries alleged to hâve been received by the derailment of a coach in 
which he was a passenger on the défendant railroad in New Mexico. 
The only material allégations of the pétition are that said Wagner, on 
the 20th day of October, 1905, was a passenger for hire on the défend- 
ants train of cars, which was so derailed through the négligence and 
carelessness of the défendant, and that by the statute of the territory 
of New Mexico a right of action is given to the surviving widow of the 
deceased. 

After taking issue on the material allégations of the pétition, the an- 
swer pleaded the statute of the territory entitled "An act establishing 
the law and procédure in certain cases," constituting a portion of chap- 
ter 33, Laws N. M. 1903, p. 51, which was amendatory of the statute 
giving the right of action to the surviving widow. After reciting in 
the preamble that it had become customary for persons claiming dam- 
ages for personal injuries received in the territory to institute suits 
for recovery thereof in other states and territories, to the annoyance 
and oppression of the business interests of the territory and in déro- 
gation of the dignity of its courts, it declared that thereafter there 
should be no civil liability under either the common law or any stat- 
ute of the territory on the part of any person or corporation for any 
personal injuries inflicted or death caused by such person or corpora- 
tion in the territory, unless the person claiming damages therefor shall 
within 90 days after such injuries shall hâve been inflicted make and 
serve upon the person or corporation against whom the same is clairn- 
ed, and at least 30 days before commencing suit, an affidavit, made be- 
fore some officer within the territory authorized to administer oaths, 
in which the amant shall state his name and address, the name of the 
person receiving the injury, if such person be other than the affiant, 
the character and extent of such injury in so far as the same may be 
known to affiant, the way or manner in which such injury was caused, 
in so far as the affiant has any knowledge, the names and addresses 
of witnesses to the happening of the facts or any part thereof known 
to the affiant; and unless the person so claiming such damages shall 
also commence an action to recover the same within one year after 
such injuries occur, in the District Court of the territory in and for 

•For other cases see same topic & S numebr In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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the county in which such injuries occur, or in and for the county of the 
territory where the claimant or person against whom such claim is 
asserted résides, or, in the event such claim is asserted against a cor- 
poration, in the county in the territory where such corporation has its 
principal place of business; and said suit after having been commenc- 
ée! shall not be dismissed by the plaintif): unless by the written consent 
of the défendant filed in the case, or for good cause shown to the 
court; it being expressly provided and understood that such right of 
action is given only on the understanding that the foregoing conditions 
précèdent are made a part of the law under which right to recover 
can exist for such injuries, except as herein otherwise provided. The 
act not to apply to cases in which the person or corporation against 
whom damages are claimed cannot be duly served with process in 
this territory. The answer then alleged that neither the plaintiff nor 
any one for her, within 90 days after the injuries alleged, or at any 
other time, made or served upon the défendant the required amdavit ; 
and that the plaintiff has not attempted in any manner to comply with 
the provisions of said statute; and that the défendant could at ail the 
times in said complaint mentioned and thenceforth hâve been served 
with process in said territory. Said spécial matter of défense so plead- 
ed was, on motion of the plaintiff below, stricken out by the court. 
On trial to a jury there was a verdict and judgment for the plaintiff 
in the sum of $5,000, to reverse which the défendant below prosecutes 
this writ of error 

The statute of the territory enacted at the saine session commanded 
that every railroad corporation operating in the territory should file 
its charter with the Secretary of the Territory, giving its principal 
place of business therein, designating some person upon whom service 
of process could be had in an action against the railroad company. As 
the pétition allèges that the railroad company was operating a railroad 
in the territory in which the injury occurred, and as it could not so 
operate therein without complying with the foregoing statute, every 
person being presumed to obey the law until the contrary is made to 
appear, we must assume that the défendant company had complied with 
the statute, so that at the time of the accident and thenceforth there 
was such designated place of business and agent upon whom service 
of process and notice could hâve been made. We are required to as- 
sume further, on settled principles of law, that this condition of com- 
pliance with the statute thereafter continued to exist. The pétition 
must show compliance with the précèdent conditions, or, if they could 
not be complied with for any reason, the pleader should aver the ex- 
cuse. 

The action of the court in striking out said portion of the answer 
was based upon the assumption that the statute is not applicable where 
the suit is instituted in a foreign jurisdiction, such as in the state of 
Colorado. As the record fails to show that the défendant saved any 
exception to this action of the court, it may not hère be assigned for 
error. Notwithstanding this oversight of counsel, the défense was, 
nevertheless, open to the défendant. The fédéral courts take judicial 
notice of the public statute laws of the states and territories of the 
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United States. They do not hâve to be pleaded or proved for such 
purpose. The pétition discloses on its face that the action is predicated 
of a spécial statute of the territory, and this court will take cognizance 
of said amendatory act as inséparable from the statute declared on. 

It is the recognized rule of procédure in the state of Colorado that, 
if the pétition on its face does not show compliance with a statute 
giving a right of action in its essential prerequisites, objection there- 
to may be interposed by objecting to the introduction of any évidence 
at the trial; and it was effectually raised by the motion made by the 
défendant at the close of ail the évidence for a directed verdict, and 
exception duly saved. Mills' Ann. Code Colo. § 55 ; Laws 1887, p. 111, 
c. 4 ; Marriott v. Clise, 12 Colo. 561, 563, 564, 21 Pac. 909 ; Toothaker 
v. City of Boulder, 13 Colo. 219, 223, 22 Pac. 468; McKee v. Howe, 
Adm'r, 17 Colo. 538, 539, 31 Pac. 115; Mackey v. Monahan, 13 Colo. 
App. 144, 146, 56 Pac. 680; Hall v. Linn, 8 Colo. 264, 268, 5 Pac. 641; 
Carpenter v. Sibley (Cal.) 94 Pac. 879, 15 L. R. A. (N. S.) 1143, de- 
cided March 13, 1908. This is logically correct, for the reason that 
the request for a directed verdict suggests, under the law and the 
undisputed évidence applied thereto, that the plaintifï is not entitled 
to recover. 

It is not to be entertained that a party given a right of action by a 
local statute can escape the performance of précèdent acts, which con- 
dition the right, by resort to the forum of another jurisdiction. In up- 
holding the statute of the state of Ohio, declaring that no action is 
maintainable in that state for wrongful death occurring in another 
state, except where the deceased was at the time of death a citizen of 
Ohio, the Suprême Court, in Chambers v. Baltimore & O. R. R. Co., 
207 U. S. 142, 28 Sup. Ct. 34, 52 L. Ed. 143, held that the restriction 
operated equally upon the représentative of the deceased, whether a 
citizen of Ohio or some other state ; that the state, in the exercise of 
its police power, décides for itself to what extent actions may be in- 
stituted. Différent states may hâve différent policies at différent times. 
The only constitutional limitation upon its exercise is that any policy 
it chooses to adopt must operate in the same way on its own citizens 
and those of other states. 

This statute of New Mexico was directly involved in the germane 
case of Swisher v. A. T. & S. F. Ry. Co., 76 Kan. 97, 90 Pac. 812. 
The action was brought in a district court of Kansas by the représenta- 
tive of the deceased to recover damages against the railroad company 
for an injury resulting in death occurring in the territory of New Mex- 
ico. The Suprême Court of Kansas said : 

"It does not seem reasonable that a cause of action created by the law of 
one state should be materially enlarged whs^n the beneflciary moves acros9 
the state Une and appeals to the court of another state to enforce hls lmpaired 
right. The rule of state comity does not imply such a resuit. We think that an 
action in this state for a wrongful death occurring in another state or terri- 
tory is incumbered with ail the limitations and burdens which may hâve been 
imposed by the statutes of the state where the right of action was created. 
In this case the notice provided by section 1 of the act of 1903 is an essential 
part of the cause of action, and until such notice is given no cause or right 
of action exists either in New Mexico or elsewhere." 
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This rule is recognized in The Harrisburg, 119 U. S. 199, 7 Sup. 
Ct. 140, 30 L- Ed. 358, in which it is held that, in an action based on 
a statute conditioning the right given, it is incumbent on the plaintifï 
to plead the performance of such condition, and the défendant is not 
required to plead the limitation in the statute to entitle him to insist 
upon the objection that the action was not brought within time, etc. 
Chief Justice Waite, among other things, said: 

"The liability and the remedy are created by the sarue statute, and the limi- 
tations of the remedy are, therefore, to be treated as limitations of the right." 

In Stern v. La Campagnie Générale Transatlantique (D. C.) 110 Fed. 
996, it was held that, in an action based on a statute making the giving 
of such notice and the time of bringing such suit express conditions 
of the right, it is incumbent upon the plaintifï to plead the performance 
of such conditions, and the défendant is not required to plead them to 
entitle him to insist on the objection at the trial. 

So Judge Hook, in Lange v. Union Pacific R. Co., 126 Fed. 338, 
342, 62 C. C. A. 48, 52, said that: 

"Failure to give the notice is fatal to the case. The enforcement of the 
liability of the Company was, by the act which created it, conditioned upon 
the giving of the notice. Without compliance with the condition there can be 
no enforcement of the liability." 

This is obviously so for the reason that pleading the statute must 
be stating the f acts which bring the case within it ; "and counting on it 
the strict language of pleading is making express référence to it by 
apt terms to show the source and right relied on." Howser v. Melcher, 
40 Mich. 185 ; Chicago, etc., Ry. Co. v. Sturgis, 44 Mich 538, 7 N. W. 
213 ; Reining v. City of Buffalo, 102 N. Y. 308, 6 N. E. 792 ; Hall 
v. Bumstead, 20 Pick. (Mass.) 2; Berry v. Stinson, 23 Me. 140; King 
v. Felton, 63 Cal. 66; Colorado Springs Co. v. Hopkins, 5 Colo. 206; 
Barker v. Hannibal & St. Joe Railwav Company, 91 Mo. 86, 14 S. 
W. 280. 

The absence of any allégation in the pétition that the required no- 
tice had been given, and the absence of any proof thereof, entitled 
the défendant to the directed verdict requested, without considering 
or determining any other question of law in the case, unless the con- 
tention of plaintiff's counsel be well made that the amendatory act 
of 1903 is invalid. This contention is predicated, first, of the assump- 
tion that by its phraseology the act is made to apply to an injury re- 
sulting from the carrier's négligence toward the passenger where 
death does not ensue, and, as such cause of action exists at common 
law independent of the statute, it is not compétent for the Législature 
to condition its exercise, as sought by the statute in question. And, 
as the other provision of the statute limiting the right of action where 
death ensues is inseparably connected therewith, the whole provision 
must fall. Why may not the Législature, in the exercise of the police 
power, impose upon the party injured the duty of giving notice within 
a given time of the fact of the injury and claim of damage there- 
for? Is it in légal effect anywise différent from the short time lim- 
ited in which actions for personal injuries shall be brought? It does 
not take away the common-law right of action. Such législation rests 
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upon principles of sound policy. The incident of an injury claimed 
to hâve resulted from the négligence of the carrier or master may be 
wholly unknown at the time to the company or the master. Unless 
advised thereof by the complainant, the latter may wait years, as the 
statute of limitations may be, before instituting suit, and other wit- 
nesses to the accident may hâve scattered and the means of knowledge 
hâve lessened or become entirely lost to the carrier or master; while 
the actor has always his own testimony, and can keep in view his 
witnesses. By giving notice of his claim, it affords the défendant an 
opportunity to make inquiry to ascertain the facts, and, perhaps, to 
adjust the claim on more equal grounds. The surviving injured par- 
ty has the advantage of his own testimony and assistance, and it would, 
therefore, seem to be more reasonable why he should be required to 
give such notice than in the case of death of the injured person. 

The validity of such sta tûtes in the case of injury to a servant has 
been approved by courts of recognized authority. Healey v. Blake 
Mfg. Co., 180 Mass. 270, 62 N. E. 270; Cahill v. New England 
Téléphone & Telegraph Company, 193 Mass. 415, 79 N. E. 821; Colo- 
rado Milling & Elevator Company v. Mitchell, 26 Colo. 284, 58 Pac. 
28; Barry v. Desk Company, 121 App. Div. 810, 106 N. Y. Supp. 
575 ; Finnegan v. Contracting Company, 122 App. Div. 712, 107 N. 
Y. Supp. 855 ; St. Louis & S. F. R. R. Co. v. Little, 75 Kan. 716, 90 
Pac. 447; Pullman Company v. Woodfolk, 121 111. App. 321; Moyle 
v. Jenkins (1881) L. R. 8 Q. B. Div. 116. 

Like statutes requiring notice to municipal corporations in case of 
Personal injuries hâve been upheld. Ulbrecht v. City of Keokuk, 124 
Iowa, 1, 97 N. W. 1082; Tattan v. Citv of Détroit, 128 Mich. 650, 87 
N. W. 894; Doyle v. City of Duluth, 74 Minn. 157, 76 N. W. 1029; 
Schmidt v. City of Fremont, 70 Neb. 577, 97 N. W. 830; Fugere v. 
Cook, 27 R. I. 134, 60 Atl. 1067. 

The second contention is that it was not within the competency of 
the Législature to restrict the venue of such actions to the courts of 
the territory. Even if this were conceded, which we need not décide, 
it would not follow that the provision respecting the giving of notice 
as a précèdent act to the right of action would fall because contained 
in the same statute. It is the settled rule of construction that a given 
portion of a statute may be in part invalid, but, if other parts separately 
considered are valid, that which is valid may stand while the other 
may be rejected, unless the parts are so mutually connected and inter- 
dependent, indicating "considérations or compensations for each oth- 
er, as to warrant the belief that the Législature intended them as a 
whole, and that if ail could not be carried into effect the Législature 
would not hâve passed the residue independently." Warren v. Mayor 
& Aldermen, 2 Gray (Mass.) 84. The two provisions in question may 
be regarded as separable and independently enforceable. Allen v. Lou- 
isiana, 103 U. S. 80, 26 L. Ed. 318 ; Railroad Companies v. Schutte, 
103 U. S. 119, 26 L. Ed. 327; Noble v. Mitchell, 164 U. S., loc. cit. 372, 
17 L. Ed. 110, 41 L. Ed. 472 ; Diamond Glue Company v. United States 
Glue Company, 187 U. S. 611, 23 Sup. Ct. 206, 47 L. Ed. 328; Jaehne 
v. New York, 128 U. S. 189, 9 Sup. Ct. 70, 32 L- Ed. 398. 
167 F.— 6 
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The judgment of the Circuit Court is reversed, and the cause is re- 
manded for further proceedings not inconsistent with this opinion. 

On Rehearing. 

PER CURIAM. The motion for rehearing is predicated of two 
grounds: (1) That the territorial statute of 1903 (Laws N. M. 1903, 
p. 51, c. 33), requiring every railroad corporation doing business in 
the territory to file its charter, giving its "principal place of business" 
and designating some person upon whom service of process could be 
had, was repealed before the plaintiff s cause of action accrued. (2) 
The statute of 1903, which amended the prior statute giving the right 
of action for wrongful death, by imposing the conditions therein ex- 
pressed in the original opinion herein, was disapproved by Congress 
on May 13, 1908, after the judgment in the trial court, and after the 
cause was brought to this court for revievv on writ of error, but be- 
fore the final décision in this court. 35 Stat. 573. 

The suggestion in the original opinion respecting the provision 
"vvhere such corporation has its principal place of business" was 
merely arguendo, on the assumption of its existence and validity. 
The Suprême Court of the territory, in Singer Manufacturing Com- 
pany v. Hardee et al., 4 Jobns. (N. M.) 175, 16 Pac. 605, decided in 
1888, held that the provision of the statute requiring foreign cor- 
porations doing business in the territory to do certain acts as a con- 
dition under which they could transact business therein, was invalid 
in so far as it constituted a régulation of interstate commerce, and 
that a failure to comply therewith was no défense to an action by the 
foreign corporation against a local defaulting agent. That provision 
of the statute was repealed by act of the Législature in 1905. It 
does not follow, however, that a rehearing should be granted be- 
cause of the référence to that statute in the opinion. Section 5 of 
the amendatory act of 1903 provided that: 

'"This act shall not apply to cases in which the person or corporation 
against whom damages for personal injuries are clahned cannot be duly serv- 
ed with process in this territory." 

Section 2963, Comp. Laws N. M. 1897, in force at the time of the 
injury in question, provides that service of process may be had upon 
any station agent at any station or dépôt along the line within any 
county in the territory, and, if there be no such station or agent, 
service may be made upon any conductor of a passenger or freight 
train of such company. Therefore it cannot be claimed that there 
was no method under an existing valid statute of New Mexico of ob- 
taining service upon a foreign railroad corporation operating within 
the territory. 

In respect of the second ground of the motion, that the said statute 
of 1903 was disapproved of by Congress before the décision of this 
case on writ of error. we deem it proper to say that this fact was 
not called to the attention of the court, either in the brief of counsel 
or at the hearing; otherwise. the effect of it would hâve been con- 
sidered and disposed of in the opinion. It is sulïicient, however, to 
say that, had the fact been called to the attention of the court, it 
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would not hâve altered the resuit. The disapproving resolution of 
Congress was predicated of section 7 of the organic act of the terri- 
tory (Act Sept. 9, 1850, c. 49, 9 Stat. 449), which, aliunde, provides 
that: 

"AH laws passed by the législative assembly and governor shall be submitted 
to the Congress of the United States, and, if disapproved, shall be null and of 
no effect" 

A similar provision is found in the General Statutes of the United 
States (section 1850), applicable to ail territories not excepted there- 
from. Presumptively the territorial législative acts are submitted to 
Congress within a reasonable time after adoption. Said provision 
of the organic act does not require any action to be taken by Congress 
to validate territorial enactments. It only provides that, when the 
enactments are disapproved, they shall thenceforth be null and of no 
effect. The législative act of New Mexico passed in 1903 had stood 
for rive years before its disapproval by Congress. Up to the day of 
its disapproval it was the law of the territory, unless at its inception 
it was not within the first clause of said section 7 of the organic act, 
which déclares : 

"That the législative power of the territory shall extend to ail rlghtful sub- 
jects of législation, consistent with the Constitution of the United States and 
the provisions of thls act." 

There is no foundation for the contention that the provision of 
the act of 1903 in question, as shown by the original opinion herein, 
is inconsistent with the Constitution of the United States or the pro- 
visions of the organic act; and therefore, until disapproved by Con- 
gress, it was the law of the territory, in force and operative. Ac- 
cordingly it was said in Miners' Bank v. State of Iowa, 12 How. 7, 
13 L. Ed. 867 : 

"Congress, in creating the territorial governments, and in conferrlng upon 
them powers of gênerai législation, did not, from obvious principles of poliey 
and necessity, ordain a suspension of ail acts proceeding from those powers, 
until expressly sanctioned by themselves, whilst for considérations equally 
strong they reserved the power of disapproving or annulling such acts of ter- 
ritorial législation as might be deemed detrimental. A différent System of 
procédure would hâve been fatal to ail practical improvement in those terri- 
tories, however urgently called for — nay, might hâve disanned them of the 
very power of self-preservation. An invasion, or insurrection, or any other 
erisis deinanding the most strenuous action, would hâve had to remain with- 
out préventive or remedy, till Congress, if not in session, could be convened, 
or, when in session, must hâve awaited its possibly procrastinated aid." 

So in Walker v. New Mexico & Southern Pacific Railroad Co., 
165 U. S. 593, loc. cit. 604, 17 Sup. Ct. 421, 41 L. Ed. 837, Mr. Jus- 
tice Brewer observed : 

"New Mexico is a territory ; but in it the Législature has ail législative 
power, except as limited by the Constitution of the United States and the 
organic act and the laws of Congress appertaining thereto." 

The same idea is expressed in Hornbuckle v. Toombs, 18 Wall. 
648, loc. cit. 655, 21 L. Ed. 966. 

Counsel's whole argument in support of the motion for reliearing 
is based upon a false premise, to wit : That the provision of the 
amendatory act of 1903, requiring the giving of notice within 90 days 
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after the in jury, pertains merely to matter of procédure, and was in 
the nature of a statute of limitation on the right of action ; and, there- 
fore, when the statute was disapproved by Congress, it was like a 
repealing act affecting the remedy, passed while the case is on appeal 
and before final judgment thereon, either destroying the right of ap- 
peal or removing the bar. The Législature of New Mexico gave to 
the défendant in error a right of action for damages resulting from 
death — a right which did not exist at common law. The Législature 
which gave that right, by the act of 1903, declared that it could be 
exercised only on the condition that within 90 days after the given 
cause of action arose, the plaintiff should give the specified notice. 
This was a condition précèdent to the right of action, the nonper- 
formance of which took away the cause of action. When this in- 
jury occurred, and this suit was brought, the act of 1903 was a valid 
law, in force and effect. Under it, when this suit was brought, the 
plaintiff had no cause of action, as she had not performed the con- 
dition précèdent. The subséquent disapproval by Congress was pro- 
spective only in its opération. It did not hâve the effect to revivify 
that which had been dead for 2y 2 years. 
The pétition for rehearing is denied. 
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1. LOGS AND LOGGING (§ 21*)— CONTRACTS— CONSTRUCTION— TERMS IMPIJED. 

A contract by which défendant, which was the owner of tracts of tim- 
ber lands in a certain locality, agreed to furnish logs to plaintiff s mill to 
be manufactured into himber for it by plaintiff until ail the logs on such 
tracts were manufactured, subject to its right to sell or itself manufac- 
ture any of such timber, provided it furnished plaintiff sufflcient to eut 
250,000 f eet of lumber per month, by implication required it to furnish the 
usual run of logs in the woods according to the usual custom, and was 
not eomplied with where défendant manufactured practically ail of the 
good logs and furnished plaintiff with culls only, which were more difficult 
and expensive to eut. 

[Ed. Note. — For other cases, see Loggs and Logging, Cent Dig. § 53; 
Dec. Dig. § 21.*] 

2. Sales (§ 434*)— Action by Buyee fou Breachi op Contract— Pleadin a. 

A count in a complaint to recover damages for alleged misrepresenta- 
tions and breaeh of warranty in the sale of a boiler by défendant to plain- 
tiff construed, and licld to state a cause of action. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 434.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of North Carolina, at Elizabeth City. 

E. E. Aydlett (Aydlett & Ehringhaus, on the brief), for plaintiff in 
error. 

Edward R. Baird, Jr. (W. M. Bond, on the brief), for défendant in 
error. 

•For other cases see same topic & % numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 
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Before GOFF and PRITCHARD, Circuit Judges, and BRAWLEY, 
District Judge. 

PRITCHARD, Circuit Judge. This was a civil action. Two caus- 
es of action were set up in the complaint : (1) Failure to furnish logs 
as provided in the contract ; and (2) damages on account of f aise rep- 
résentations and failure of warranty on sale of a boiler. At the trial 
the défendant moved to dismiss each of the causes of action set out in 
the complaint, upon the ground that the complaint did not state facts 
sufficient to constitute a cause of action in either instance. Both mo- 
tions were granted, and the plaintifï, having duly excepted, assigns the 
same as errors. 

Défendant below contends, as to the first cause of action, that its 
only obligation under the contract was to furnish sufficient logs to 
manufacture 250,000 feet of lumber per month, regardless of the qual- 
ity of the logs and without regard to the usual run of timber. That 
they had the right under the contract to send plaintifï only cull logs, 
if they so desired, the only obligation being that they send him enough 
to manufacture 250,000 feet. That there is no allégation in the com- 
plaint that a sufficient quantity for that purpose was not furnished, 
and therefore a cause of action was not stated. As to the second 
cause of action, défendant contends that the boiler was sold under a 
written contract, the same being attached to the complaint and made a 
part of plaintifï's first cause of action, and that no warranty appears 
therein. 

It appears from the record that, after a jury had been empaneled, 
the court, on motion of counsel for défendant in error, dismissed the 
complaint of the plaintifï in error upon the ground that the complaint 
did not state a cause of action. The first cause of action stated in the 
complaint reads as follows: 

"(2) That plaintifï and défendant entered into a contract on the 27th day of 
September, 1002, in writing, a copy of which is hereto attached and made a 
part of this complaint, which bas been modifled from time to time as to the 
amount to be paid for the manufacture of the lumber from $2 to $3.50 per M. 

"(3) That the plaintifï entered upon the fulfillment of the terms of said con- 
tract according to the terms thereof, and was and has been at ail times ready, 
willtng, and able to perform his part, and has in every respect performed his 
part of said contract. 

"(4) That the défendant has failed and refused to perform its part of said 
contract and deliver the logs to the mill of plaintifï as provided for in said 
contract. 

"(5) That défendant has been ever since the exécution of said contract and 
up to the présent cutting the timber descrlbed in said contract and sending 
it to its mill or mills in the state of Virginia to be manufactured, and sent to 
the plaintifï ail of the cull logs. 

"(6) That under the contract it was the duty of the défendant to deliver 
to the plaintifï its timber as it came, the good logs as well as the culls, and 
not to separate the good logs and send the same to its mill in Virginia and 
culls to the plaintifï. 

"(7) That the défendant only delivered to the mill of the plaintiff a srnall 
quantity of good logs, but delivered ail of its culls against which the plaintiff 
repeatedly protested, and insisted that it should comply with the contract 
and deliver the logs as they came and in the usual length. 

"(8) That the cull logs were not in regular length, but longer, différent, and 
unusuaî lengths, crooked, and full of long knots and limbs, which required the 
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plaintifTat great expense to hâve the same trinuued off before same could be 
sawed in lumber, and many of sald cull logs werc so crooked that it was diffi- 
cult to get any lumber out of same, and at great and uuusual expense. 

"(9) That, by reason of défendant refusing and failing to comply vvith its 
contract and deliver logs aecording to the tenus and true meaning of said 
contract, the plaintiff was unable to eut and deliver the lumber at a reason- 
able cost, but at a lieavy expense and in mucu less quantifies per day, and to 
his great damage during the period since he commenced perforwing his part 
of said contract. 

"(10) That, by reason of the défendant failing and refusing to comply with 
its part of the contract, the plaintiff bas been prevented from cutting the logs 
aecording to the agreement, to his great damage and loss." 

It is insisted by counsel for the plaintiff in error that the foregoing 
allégations constitute a good cause of action, and that the court below 
erred in dismissing the same. 

A motion to dismiss, under the practice of the state courts of North 
Carolina, will be treated as a demurrer, and, for the purpose of deter- 
mining the questions sought to be reviewed, such motion will be treat- 
ed as an admission on the part of the défendant in error that the facts 
stated in the complaint are true. 

To détermine the question as to whether the court erred in dismiss- 
ing this cause of action, it becomes necessary to construe the contract 
relied upon by the plaintiff in error. The complaint allèges the exist- 
ence of a contract ; that the plaintiff in error has endeavored to com- 
ply with such contract, and his readiness to perform his part of the 
same; and allèges that the défendant has failed to perform its part 
of said contract. Does the contract upon which this suit was institut- 
ed require the défendant in error to furnish the usual run of logs 
in the woods, or can the défendant in error, at its discrétion, furnish 
only cull logs? Hère we hâve a contract by which the plaintiff in 
error agrées to saw the logs belonging to the défendant in error on 
certain tracts of land located in North Carolina, and the défendant in 
error agrées to furnish logs to the plaintiff in error until ail the logs 
on such tracts are manufactured into lumber. It is true that there is 
a proviso in the contract that the défendant may sell timber on any 
of its tracts or manufacture any or ail of its timber, and sell any of 
its timber tracts; but this proviso clearly recognizes the obligation of 
the défendant in error under the contract to furnish logs sufBcient each 
month to manufacture not less than 250,000 feet of lumber. In the 
first instance, the agreement is to furnish ail the timber on said tract, 
which must necessarily mean the usual run of logs on said tract ; and, 
while it is provided that the défendant in error may sell ail of its tim- 
ber, this provision is modified by the closing words of the paragraph, 
which are as follows: 

.< » « * Tne only obligation under this contract of the said John L. Roper 
Lumber Company as to furnishing logs or timber to said R. L. Williams belug 
to furnish him as provided in this contract sufficient logs to manufacture each 
month not less than two hundred and flfty thousand feet of lumber." 

The foregoing leaves no doubt as to the extent of the limitation con- 
tained in the proviso to the effect that the défendant in error may sell 
or dispose of any or ail of its timber on the tracts in question, which 
we construe to mean that the défendant in error may sell any or ail 
of its timber or any of its timber tracts in that vicinity, provided that 
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'.n doing so it retains a sufncient amount of timber to enable it to 
comply with its contract with the plaintifï in error, to wit, to furnish 
logs sufncient to saw 250,000 feet per month. Therefore, in deter- 
mining the question as to whether under this contract the défendant in 
error is required to furnish the usual run of logs, or instead of doing 
so, may furnish culls or worthless logs, we must necessarily consider 
the provision in the contract wherein the défendant in error undertakes 
in the following language to furnish logs to be sawed by the plaintifï 
in error: 

"It is understood and agreed that this contract shall continue, and said 
John L. Roper Lumber Company shall furnish logs and said R. L. Williams 
shall continue to manufacture and deliver the same under this contract so 
long a time as shall lie necessary to fuliy discharge and pay off said debts of 
$3,200.00 and interest, in the manner hereinabove provided, and also until ail 
timber owned by said John L. Roper Lumber Company in the neighborhood of 
said mill site and in said Tyrell county, and ail timber owned by it tributary 
to its railroad in Tyrell county. shall hâve been manufactured into lumber and 
delivered according to this contract." 

Anything like a fair construction of this part of the contract, stand- 
ing alone, must be that the défendant in error undertakes to furnish 
the plaintifï in error logs in accordance with the usual custom, which, 
of course, in the absence of any exception, would mean the gênerai 
run of logs to be found on such tract of land. In the case of Smythe 
v. Persons, 37 Kan. 79, 14 Pac. 444, the court said : 

"Parties are presumed to contract with référence to a uniform or well-set- 
tled custom or usage pertaining to the matter expressed in the contract, where 
sn'h a custom or usage is not unreasonable or opposed to well-settled prin- 
cipies of law." 

Tn Long v. Straus, 107 Ind. 94, 6 N. E. 123, 7 N. E. 763, 57 Am. 
Rep. 87, it is said : 

"The principle is finis stated by Mr. P.isbop: 'What is implied in an ex- 
press contract is as much a part of it as what is expressed.' " 

According to the principles enunciated in the foregoing cases, we 
think that a fair construction of the contract is that the défendant in 
error, under the ternis of this contract, agreed to furnish the plaintiff 
in error logs in accordance with the usual custom, to wit, the run 
of logs to be found in the woods, and therefore the allégations of the 
complaint raise an issue of fact for détermination by the jury as to 
whether the défendant in error bas failed to comply with his con- 
tract in this respect. 

There is another significant proviso to be found in this contract, 
which tends to show that it was the intent of the parties that the aver- 
age run of logs were to be furnished. For instance, the following 
expressions are found in the contract : 

"Ail boards manufactured and delivered under this contract are to be prop- 
erly trimmed for lengths of 12, 14 and 16 feet, allowing usual percentage 12 
feet lengths." 

Also: 

"Said John L. Roper Lumber Company not to pay for any miscuts unfit for 
shipineiit as four tpiarters (4/4) or any worthless red heart or culls." 
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Why was it necessary to provide for the usual percentage of short 
timber, as was done in this instance, if it was not contemplated by the 
parties to the contract that the average run of logs was not to be sup- 
plied? It seems to us that thèse provisions show conclusively that it 
was in the minds of the contracting parties at the time the contract 
was executed that the usual run of logs to be found in the woods was 
to be fumished. Any other construction would resuit in great injus- 
tice to the plaintiff in error, as is shown by the allégation contained in 
its complaint to the effect that : 

"The défendant only delivered to the mill of the plaintiff a small quanti- 
ty of good logs and delivered ail of its culls, against which the plaintiff in er- 
ror repeatedly protested, and insisted that the défendant in error comply with 
the contract and deliver the logs as they came in the usual length," and "that 
the culls were not of the regular length, but longer, différent and unusual 
length, crooked and full of long knots, and limhs which required the plaintiff 
at great expense to hâve the saine trimmed offi before same could be sawed 
into lumber, and many of said cull logs were so crooked that it was difflcult 
to get any lumber out of same and at great and unusual expense." 

This quotation from the complaint clearly states that the défendant 
in error failed and refused to comply with its contract in this respect. 
We are therefore of opinion that the court erred in dismissing the first 
cause of action of plaintiff in error. 

We will now consider the second assignment of error, which relates 
to the ruling of the court in dismissing plaintiff in error's second cause 
of action, in which it is stated that the défendant in error sold to the 
plaintiff in error an 80 horse power boiler, to be in first-class condi- 
tion, which was to be used by the plaintiff in error in his mill in the 
manufacture of the lumber in question. That the boiler was deliv-red 
by défendant in error and placed in the mill of plaintiff in error, but 
the same was not in first-class condition and did not meet the require- 
ments of plaintiff in error. That plaintiff in error made known this 
fact to défendant in error, and, at the request of défendant in error, 
the plaintiff in error made certain changes, but after repeated trials 
the boiler was found to be détective and incapable of doing the work 
of plaintiff in error, and because of its condition, and its repeated 
breaking down, plaintiff in error was put to heavy expense and dam- 
age. It is charged also that défendant in error contracted to sell said 
boiler for $350, guaranteeing it to be in first-class condition, and that 
it would do the work of plaintiff in error. That after a year's trial it 
proved to be worthless, and was worthless at the time the défendant 
in error sold the same to the plaintiff in error. That the représenta- 
tions of the défendant in error to the plaintiff in error as to the con- 
dition of the boiler were false, and known to be false at the time they 
were made by the défendant in error. It is also alleged that, on ac- 
count of the détective condition of the boiler, the plaintiff in error was 
greatly damaged, etc. 

It is insisted by counsel for the défendant in error that the sale of 
the boiler in question was by virtue of the contract which is attached 
to the complaint. There is nothing in the complaint which refers to 
this contract as being the contract under which the purchase of the 
boiler was made, nor is the contract made a part of the complaint for 
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that purpose. The document in question is merely a contract to con- 
vey the property at a future time, and does not constitute a bill of 
sale. There is nothing contained therein to indicate that there was a 
delivery of the property, nor does it appear from such contract that 
there was ever an exécution of the papers in accordance with its 
provisions, and, nothing else appearing, the title could not pass. It is 
true that it is provided in the contract that the property was to be 
delivered, but such delivery was to be made at a future time. There- 
fore, under its provisions, there were many things left to be done, both 
by the vendor and the vendee, in the future. At most, it was simply 
an agreement on the part of the John L- Roper Company, the défend- 
ant in error, to sell and deliver to the plaintiff in error this property, 
provided the plaintiff in error should comply with certain stipulations 
therein contained. 

We are of opinion that the plaintiff in error states a good cause 
of action, and that the court below erred in dismissing the same. 

For the reasons hereinbefore stated, the judgment of the court below 
is reversed, and the cause will be remanded with instructions to pro- 
ceed in accordance with the views herein expressed. 

Reversed and remanded. 



PENNSTLVANIA R. CO. v. HUMMEL. 

(Circuit Court of Appeals, Third Circuit January 21, 1900.) 

No. 24. 

Railroads (§ 275*) — Defective Appliances— Injuries to Licensees— Na- 
ture OF LlABILITY. 

Where a railroad company furnisbed a defective freight car to plain- 
tiff's employer to be loaded, and plaintiff was injured, while endeavoring 
to close the car door, because of the defect, the railroad company's lia- 
bility to plaintiff was one arising ex delicto and not ex contractu. 

TEd. Note. — For other cases, see Railreads, Cent. Dig. § 876; Dec. Dig. 
$ 275.* 

Duty of railroad eompanies to furnish safe appliances, see note to Fel- 
ton v. Bullard, 37 C. C. A. 8.] 

Courts (§ 360*)— Fédéral Courts— Prinoiples of Common Law— General 
Jurisprudence. 

The fédéral courts détermine for themselves the principles of the com- 
mon lavv and of gênerai jurisprudence, independent of the rules applied 
by the courts of the several states. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 977-979; Dec. 
Dig. § 360.* 

Conformity of practice in common-law actions to that of state court, see . 
notes to O'Connell v. Reed, 5 0. G A. 594; Nederland Life Ins. Co. v. 
Hall, 27 C. a A. 392.] 

Railroads (§ 275*)— Defective Cars— Injuries to Licensees. 

Défendant railroad company furnished a car having a defective door to 
plaintiff's employer to be loaded. While loading the car, plaintiff and a 
fellow servant endeavored to close the door, which ran olï its track be- 
cause of the defect, and fell on plaintiff, breaking his back. Held, that 
the railroad company was bound to use reasonable care to keep the doors 
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of its cars in safe operative condition, and that it was therefore liable 
for piaintiff's injury resulting t'roni a breach of sueh duty. 

[Ed. Note. — For other cases, see Railroads. Cent. Dig. § 870; Dec. Dis. 
§ 275.*] 

4. Railroads (§ 279*) — Defective Cars— Injuries to Licensees— Proximate 

Cause. 

Where the servant of a licensee, haring ordered a railroad car to be 
loaded with goods, was injured by the falling of a door of the car on him, 
as he was endeavoring to close it, due to a broken lug which pennitted 
the door to run off its track, the railroad company's négligence in failing 
to keep the door in a safe operative condition was the proximate cause of 
the injury. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 901 ; Dec. Dig. 
§ 279.*] 

5. Railroads (§ 282*)— Injury to Person Working on Car— Evidence— Ma- 

teriality — itemoteness. 

Where plaintif! was injured by the fall of a car door as he was en- 
deavoring to close the same at 5:30 o'clock in the afternoon, évidence as 
to the condition in which witnesses found the door on the succeeding 
moruing, to the effect that there was a broken lug which appeared to 
hâve been in that condition for a considérable period and which pennitted 
the door to run off the rail, which was also rickety, was not objectionable 
for remoteness. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 282.*] 

6. Railroads (§ 282*)— Opération— Injury to Person Working on Car— Evi- 

dence — Relevanoy. 

On an issue as to the détective condition of a car door by the fall of 
which plaintiff was injured, évidence that on the morning succeeding the 
injury the car was found with a broken lug which pennitted it to run off 
the rail, that the break appeared to be old, and that the track was rickety, 
was relevant. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 282.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

E. J. Sellers, for plaintiff in error. 
Thomas Leaming, for défendant in error. 

Before DALLAS, Circuit Judge, and LANNING, District Judge. 

LANNING, District Judge. This is an action in tort. In the state- 
ment of his case, Hummel, the plaintiff below, averred that on March 
20, 1907, the Pennsylvania Railroad Company, the défendant below, 
upon an order of I. P. Thomas & Son, sent certain of its box freight 
cars upon one of its floats to that firm's private wharf, at Mantua 
Point, N. J., to be loaded with merchandise fdr shipment by that firm ; 
that the plaintiff, on the day above mentioned, "occupying the position 
of foreman for the said I. P. Thomas & Son, was sent by his employers 
to their private wharf to load the aforesaid cars"; that the plaintiff, 
"while lawfully and carefully endeavoriag to close a door on one of 
the aforesaid box cars, was severely and permanently injured, due to 
the négligence and carelessness of the défendant in sending a car whose 
door was in a dangerous, unsaf e, and rotten condition ; that the door 
of the said car, by reason of the dangerous and unsafe condition in 
which it was, fell upon, crushed, and severely injured the said Louis 

•For other cases see same topic & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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E. Hummel, from which injuries he has suffered great pain and dis- 
tress from thence hitherto, having received a permanent injury to 
his spine, bruises and contusions, and nervous shock." Damages were 
claimed to the amount of $35,000. The plea was not guilty, and the 
verdict and judgment on the trial were for the plaintiff in the sum of 
$7,000. 

It was conceded on the argument that the liability of the défendant, 
if any, does not arise out of any contract. The contract set forth 
in the déclaration was one between I. P. Thomas & Son and the de- 
fendant, and not between the plaintiff and the défendant. A statute 
of the state of Pennsylvania (Act May 25, 1887 [P. L. 271]) abolishes, 
as to procédure, the distinctions between the différent actions arising 
ex contractu, and calls them ail actions in assumpsit, and provides that 
the plea to a statement or déclaration in any such action shall be non 
assumpsit. It abolishes, also, as to procédure, the distinctions between 
the différent actions arising ex delicto, and calls them ail actions in 
trespass, and provides that the plea in any such action shall be "not 
guilty." In the présent case, the summons was issued in an action 
in trespass, the statement or déclaration sets forth a cause of action 
arising ex delicto, and the plea is "not guilty." The action is founded, 
therefore, on an alleged tort, and not on a breach of contract. The 
case was tried on that theory. We find nothing in the charge to the 
jury delivered by the learned judge of the court below, or in any other 
part of the record of the case, that indicates, as counsel for the défend- 
ant argues, any confusion on this point. It is true that in the charge 
référence was made to the contractual relation between the défendant 
and I. P. Thomas & Son, but the cause of action was not anywhere 
referred to by the trial court as one based on the contract. 

The most important question raised by the assignments of error is 
whether the défendant owed to the plaintiff the duty of reasonable care 
in providing cars whose doors could be safely operated. The argu- 
ment of the defendant's counsel is to the effect that the lex loci delicti 
commissi is applicable, and that, as the accident to the plaintiff occur- 
red in New Jersey, the law of that state is to be applied. It is not 
claimed that the law of New Jersey on the point under considération 
is statutory. On the contrary, the New Jersey cases referred to by 
counsel are cases in which the common-law rule on the subject is 
considered and explained. The fédéral courts, however, détermine for 
themselves the principles of the common- law and of gênerai juris- 
prudence. Smith v. Alabama, 124 U. S. 478, 8 Sup. Ct. 564, 31 L. 
Ed. 508; Western Union Tel. Co. v. Call Pub. Co., 181 U. S- 101, 
21 Sup. Ct. 561, 45 L- Ed. 765. In their brief the defendant's counsel, 
after reviewing a number of New Jersey décisions, say : 

"It will therefore lie observed that by the law of New Jersey — the lex loci — 
one injured in conséquence of the breach of duty which a défendant owed 
another pursuant to a contract, express or implied, cannot recover in a suit 
against such défendant, although, had such breach not occurred, the injury 
to the plaintiff might hâve been avoided." 

If, as above stated, the New Jersey courts hâve extracted such a rule 
from the principles of the common law, it does not bind a fédéral court. 
But as the courts of that state adhère very rigidly to common-law 
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forms of procédure and common-law principles of practice, we hâve, 
in our endeavor to ascertain the true common-law rule on the subject 
of liability in such a case as the one now before us, carefully examinée! 
ail the New Jersey authorities referred to by defendant's counsel. They 
are Marvin Safe Co. v. Ward, 46 N. J. Law, 19 ; Clyne v. Helmes, 
61 N. J. Law, 358, 39 Atl. 767; Styles v. Long Co., 67 N. J. Law, 
413, 51 Atl. 710, and 70 N. J. Law, 302, 57 Atl. 448-; Fielders v. 
North Jersey St. Ry. Co., 68 N. J. Law, 343, 53 Atl. 404, 54 Atl. 822, 
59 L. R. A. 455, 96 Am. St. Rep. 552; and Conklin v. Staats, 70 
N. J. Law, 771, 59 Atl. 144. Thèse cases do not support the broad 
conclusion of counsel. While they hold that A. cannot recover dam- 
ages from B. for B.'s breach of contract with C, they do not hold that 
A. may not recover damages from B. for B.'s breach of duty to A. 
On the contrary, it was said in Marvin Safe Co. v. Ward that : 

"There is a class of cases in which a person performing service or doing 
work under a contract may be lield in damages for injuries to third persons, 
occasioned by négligence or misconduct connected with the exécution of the 
contract, but thèse are cases where the duty or liability arises independent of 
the contract." 

In Fielders v. North Jersey St. Ry. Co. it was said: 

"A duty, the breach of which is an actionable wrong, may arise from 
a contract or be imposed by positive law, independent of contract. In the 
first case, the party to the contract only can sue ; in the other case, any 
person may sue if lie be one of the class of persons for whose benefit the duty 
is imposed." 

In Van Winkle v. American Steam Boiler Co., 52 N. J. Law, 240, 
19 Atl. 472 (a case not referred to by counsel), there is an illuminat- 
ing discussion of the principle. There, the défendant entered into a 
contract to insure the boiler of the Ivanhoe Paper Company. The 
policy of insurance provided that the insurer should hâve the right 
from time to time to hâve access to the boiler for the purpose of ex- 
amining and testing it, and that if the load on the safety valve should 
at any time exceed that approved by the insurer's inspector, according 
to his certifïcate, the policy should be void. It appeared by the aver- 
ments of the déclaration, the truth of which was admitted by the de- 
murrer thereto, that the insurer's inspector had in fact made repeated 
inspections of the boiler and furnished the required certificates for the 
guidance of the paper company's engineer. Subséquent to thèse in- 
spections, and during the life of the policy, the boiler exploded and 
damaged the adjoining property of the plaintiff. The court said : 

"The plaintiff was the owner of the adjacent property, near to the place 
of this boiler. The machine, mïless carefully operated, was dangerous to 
everything in its immédiate neighborhood. No one could open his eyes and 
not see this situation, for, in this respect, res ipsa loquitur. Plainly, there- 
fore, the owner of the machine, even according to the limited rule adopted 
by the courts of this country, was answerable to the plaintiff for the re- 
sults of the careless management of such machine. And so, for a like reason, 
as we think, must every person be similarly responsible who participâtes 
in a substantial degree in such management, whether ne be a contracter 
with the owner, or his servant, or even if he be a mère volunteer. The situa- 
tion itself créâtes the duty to exercise care and skill in a high degree in every 
one who meddles in a matter fraught with such péril to the property of 
another. The défendant, the insurance company, as soon. as it took part, 
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practically, in the management of this machine, became subject to a duty in 
that particular by virtue of its contract with the Ivanhoe Paper Mill Com- 
pany to conduct itself with eare and skill, and, by virtue of the law, to a 
similar duty towards the plaintiff, and it is the violation of this latter duty 
which, we think, forms a légal foundation for this action. And it would 
seem that there is a broader ground than the one above defined on which 
the présent case can be based. It is this: that in ail cases in which any 
person undertakes the performance of an act which, if not done with care 
and skill, will be highly dangerous to the persons or lives of one or more per- 
sons, known or unknown, the law, ipso facto, imposes as a public duty the 
obligation to exercise such care and skill. The law hedges round the lives 
and persons of men with much more care than it employs when guarding 
their property, so that in this particular it makes in a way every one his 
brother's keeper, and therefore it may well be doubted whether in any sup- 
posable case redress should be withheld from an innocent person who has 
sustained immédiate damage by the neglect of another in doing an act which, 
if carelessly done, threatens, in a high degree, one or more persons with 
death or great bodily harm. Such misfeasances, if they resuit fatally, are 
indictable crimes. Where they inflict particular damage upon individuals, 
they should, it is coneeived, be actionable. There are many décisions that 
appear to rest on this basis." 

The same doctrine was applied in Schulte v. United Electric Co., 
68 N. J. Law, 435, 53 Atl. 204, and Guinn v. Del. & Atl. Téléphone 
Co., 72 N. J. Law, 276, 62 Atl. 412, 3 L. R. A. (N. S.) 988, 111 Am. 
St. Rep. 668. 

We do not think the décisions in our fédéral courts hâve establish- 
ed a différent rule. In Savings Bank v. Ward, 100 U. S. 195, 25 L,. 
Ed. 621, the défendant owed to the plaintiff no duty arising from con- 
tract or imposed by law. The opinion in that case, however, clearly 
concèdes that, if an act of négligence be immediately dangerous to the 
lives of others, the wrongdoer is liable to the injured party whether 
there be any contract between them or not. So do the opinions in 
Goodlander Mill Co. v. Standard Oil Co., 63 Fed. 400, 11 C. C. A. 
253, 27 L. R. A. 583; Standard Oil Co. v. Murray, 119 Fed. 572, 57 
C. C. A. 1; Bragdon v. Perkins-Campbell Co., 87 Fed. 109, 30 C. C. 
A. 567, 66 L. R. A. 924; Huset v. Case Threshing Mach. Co., 120 Fed. 
865, 57 C. C. A. 237, 61 L. R. A. 303 ; and Keep v. National Tube Co. 
(C. C.) 154 Fed. 121. 

In the case in hand the défendant, the Pennsylvania Railroad Com- 
pany, furnished box cars to I. P. Thomas & Son to be loaded with 
merchandise for shipment by Thomas & Son. The plaintiff, Hummel, 
an employé of Thomas & Son, in the performance of his duty as such 
employé, attempted with another of such employés to close the door 
of one of the cars. The door was a heavy, sliding one, running back 
and forth on an iron rail. At the bottom it was provided with two iron 
lugs, somewhat resembling an inverted U which fitted on the rail. The 
évidence showed that the part of one of thèse lugs which should ex- 
tend down alongside the rail between it and the side of the car, and 
therefore not easily observable by one operating the door, was broken 
off, so that, when the plaintiff and his associate attempted to slide the 
door so as to close the car, the door ran off its track, fell on the plain- 
tiff, and broke his back. Do thèse facts disclose a violation of duty 
from the défendant to the plaintiff? If so, it must be because when 
the défendant furnished its cars to Thomas & Son it owed to ail per- 
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sons who might hâve work to do for Thomas & Son in loading them, 
or in operating their doors, the duty of reasonable care in keeping 
the doors in safe operative condition. The door which fell upon the 
plaintif! was a heavy one. The plaintiff says it generally takes two 
men to close such a door. The évidence not only shows that the lug 
was broken, but that the track was rickety. It seems to us plain that 
the défendant company was bound to anticipate injury to one who 
should attempt to operate the door in that condition, and that it did owe 
to ail persons who, as employés of Thomas & Son, should hâve oc- 
casion to open or close the door, the duty of reasonable care in keep- 
ing it in a safe condition. The contract between the défendant com- 
pany and Thomas & Son created the condition out of which the duty 
of the défendant to the plaintiff arose, but the plaintiff's right of action 
was founded on that duty — a duty imposed by the law — and not on the 
contract. 

Nor do we think the cause of the accident was a remote and not a 
proximate one. There was no intervening duty of inspection imposed 
on Thomas & Son. The négligence was that of the défendant com- 
pany only, and that négligence was the immédiate and direct cause of 
the plaintiff's injury. 

We think, therefore, that there was no error in the refusai of the 
court below to direct a verdict for the défendant. This disposes of 
ail the assignments of error except the first, second, third, and eighth. 

The eighth assignment was abandoned on the argument. 

The first, second, and third assignments are based on exceptions 
to the admission of the testimony of three witnesses as to the condition 
in which they found the door, the lug, and the rail the next morning 
after the plaintiff received his injury. The accident occurred about 
5.30 o'clock in the afternoon, just as the work for the day was closing. 
The witnesses were employés of Thomas & Son, and, early the next 
morning after the accident, examined the parts about which they tes- 
tified. The only objections to the testimony were that it was too re- 
mote, and that it was not relevant to the issue. Their testimony was 
to the effect that the broken lug failed to perform its f miction, of keep- 
ing the door on the rail, that the surface of the broken part of the 
lug was rusty, and had the appearance of having been broken for a- 
considérable period, and that the track was rickety. The admission 
of such testimony was not erroneous. It was neither too remote nor 
irrelevant. Its probative force, in view of the time that had elapsed 
between the accident and the examinations, was a question for the 
l'ury. It could not hâve been properly excluded. O'Connell v. Penn- 
sylvania Co., 118 Fed. 992, 55 C. C. A. 483. 

The judgment will be afhrmed, with costs. 
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COOK T. FIDELITT & DEPOSIT CO. OF MARYLAND. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1909.) 

No. 1,591. 

1. Compromise and Settlement (§ 18*) — Impeachment fob Fbaud— Acceft- 

ance of benefits. 

A party to a settlement cannot avoid the same on the ground of fraud 
while retaining money and notes received by him thereunder. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent. 
Dig. § 81; Dec. Dig. J 18.*] 

2. Replevin (I 123*)— Bond— Impeachment tob Fbaud. 

In an action at law in a fédéral court against the surety on a replevin 
bond, plaintiff cannot avoid the effect of a settlement made by the parties 
to the replevln suit by virtue of which it was dismissed on the ground 
that it was procured by the fraud of the plaintiff therein. 

[Ed. Note. — For other cases, see Replevin, Dec. Dig. § 123.*] 

In Error to the Circuit Court of the United States for the South- 
ern Division of the District of Idaho. 

This was an action upon a replevin bond executed by the défendant in er- 
ror to the plaintiff in error, who was plaintiff below. 

The complaint allèges that on the 28th day of August, 1905, the Uinta 
Hereford Cattle Company flled in the court below an action against Cook to 
recover the possession of certain sheep, horses, and other Personal property, 
alleged to be of the value of $30,000; that in that action one McLaughlin, 
for and in behalf and by authority of the cattle company, executed his affl- 
davit on clalm and delivery, upon which affidavit was indorsed by the attor- 
neys for the cattle company a requirement directing the United States mar- 
shal of the District of Idaho to take the said property from Cook's posses- 
sion, and that the undertaking hère sued on was given in that action by 
the Fidelity & Deposit Company of Maryland, under and by virtue of which 
proceedings the marshal, on certain days therein mentioned, seized and took 
from the possession of Cook, 7,971 head of sheep, 4 horses, and 2 sheep- 
camp wagons, and delivered the same to the cattle company; that at the 
time of such seizure Cook was the owner of the property and in the lawful 
possession thereof ; that on the 21st day of September, 1905, the aforesaid 
notice and affidavit on claim and delivery, as well as the said undertaking, 
were duly filed in the court below, and that on the 18th day of December 
of the same year, the cattle company filed in the court below its prsecipe 
requesting the dismissal of the action, and that, accordingly, the replevin 
action was on that day dismissed at the cost of the plaintiff thereto ; that by 
reason of such dismissal the condition of the undertaking was broken, and 
that "said undertaking by reason of said breach of said condition has become 
forfeited to this plaintiff, and that défendant herein has become and is 
liable to this plaintiff in said undertaking for the amount hereinafter set 
forth; that, at the time of the seizure of the property as aforesaid by 
the United States marshal, the value of the same was as follows, to wit: 
The value of said sheep was $29,891.25 ; the value of said horses was $400 ; 
the value of said camp outfits was $500" ; that the cattle company removed 
ail of said property from the state of Idaho and converted the same to its 
own use, and that by reason of the alleged taking and the alleged breach 
of the undertaking the said property has become and is wholly lost to the 
plaintiff, to his damage in the sum of $30,791.25, for which sum, with costs, 
the plaintiff sued. 

The défendant in the action, in its amended answer, denied that the marshal 
took more than 7,855 sheep from the possession of the plaintiff Cook under 
the process mentioned, which number of sheep it admits the marshal delivered 
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to the cattle company, and allèges that lie "so delivered said property in 
accordanee and in compliance with the instructions of Alonzo Cook, the plain- 
tiff herein." The amended answer also denied that Cook was at any time 
after August 25, 1005, the owner or in the lawful possession of any of the said 
property, and allèges that ail times after the date last mentioned the eattle 
company was the owner and entitled to the possession of ail of the said 
property. It admits that the eattle company flled in the court below its 
prœcipe for the dismissal of its action in claim and delivery against Cook, 
which prsecipe it allèges was (omitting title of court and cause) in this lan- 
guage: 

"To Hon. A. L. Richardson, Clerk of the Above-Entitled Court: 

"Please dismiss of record the above-entitled action, the controversy there- 
in involved having been settled between the parties. The dismissal may be 
at plaintiff's costs. 
"Dated this 17th day of December, 1905. 

"P. W. Spaulding and 
"F. S. Dietrich, 

"Attomeys for Plaintiff." 

That said prsecipe was flled and the said cause was dismissed in compli- 
ance with the ternis of agreements, made, after the commencement of the 
action and the seizure of the sheep, by Cook and the eattle company, by the 
terms of which the eattle company became bound to dismiss the action, "said 
parties having by mutual agreement settled the controversy involved in said 
suit, and said Cook having delivered said sheep and other property to said 
Uinta Hereford Cattle Company." 

The amended answer dénies that by reason of such dismissal, or for any 
reason, the condition of the undertaking was broken, and dénies that for 
any reason the said undertaking became forfeited to the plaintiff, o'r that the 
défendant became or is liable to the plaintiff on said undertaking in any 
respect. It dénies that at the time of the seizure of the property mentioned 
the sheep were of any greater value than $19,637.50, or that the horses were 
of any greater value than $50, or that the camp outflt was of any greater 
value than $50. 

The amended answer further allèges, among other things, that on the 15th 
day of Àugust, 1905, in Douglas county, Neb., the plaintiff Cook sold and 
transferred to the cattle company ail of the property already mentioned, with 
other property, executing to it a bill of sale therefor, which was annexed to 
and made a part of the amended answer; that at the same time and place 
Cook and the cattle company entered into a written agreement in which is 
recited the fact of such sale, and in which it was agreed that in case there 
were less than 8,200 head of sheep Cook was to give the cattle company 
crédit for such shortage at the rate of $3 a head, and in case there were 
less than 450 head of cattle Cook was to give the cattle company crédit at 
the rate of $22 per head, such crédits for shortage to be indorsed on the 
note of the eattle company given to Cook as a part of the purchase priée 
of the sheep and cattle; that by the contract of August 15, 1905, it was fur- 
ther agreed that the cattle company was to pay Cook $3,000 in cash, and that 
the balance of the purchase priée was to be paid in the notes of the company, 
secured by mortgage on certain lands therein described, which notes and 
mortgage were to be delivered by the cattle company to North & Stone, 
bankers at Evanston, Wyo., who were to deliver the same to Cook upon the 
delivery by Cook of the sheep and cattle to the cattle company, and when 
the cattle company should give notice that such delivery had been made; 
that by the contract of August 15, 1905, it was further agreed that Cook 
should deliver the sheep on their range in Bear Lake county, Idaho, on or 
before August 25, 1905, and to deliver the cattle at Pegram, Idaho, on or 
before December 1, 1905 ; that at the time of the exécution of the agree- 
ment of August 15, 1905, the cattle company paid to Cook the $3,000 in cash, 
which he aecepted, "and in due time and manner said Uinta Hereford Cattle 
Company duly complied with said agreement, and was at ail times able, will- 
ing, and ready duly to fulflll and perforin ail the obligations of said agree- 
ment upon its part to be performed" ; that on the 28th day of August, 1905, 
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the cattle Company was, and for soine time prior thereto had been, aud at 
ail times subséquent thereto continued to be, the owner and entitled to the 
possession of ail of the property described in the plaintiff's complaint, but 
that the plaintiff then wrongfully withheld the possession thereof from the 
Company, and, having refused to yield the possession thereof after demand 
made therefor by the company, the latter commenced the replevin action ; 
that while that action was pending, and immediately after the property 
involved therein had been seized by the marshal as stated, and while the 
same was in bis possession, the cattle company and Oook, for the purpose 
of settling their pending disputes and difficulties involved therein, and ter- 
minating the controversy in respect to the property, on the 2d day of Sep- 
tember, 1905, without the knowledge, acquiescence, or assent of the défend- 
ant, the Fidelity & Deposit Company of Maryland, entered into the following 
agreement in writing. 

"Agreement. 

"This agreement made and entered into in triplicate this second day of 
September, 1905, by and between the Uinta Hereford Cattle Company, of 
So. Omaha, Nebr., and Alonzo Cook, of Paris, Idaho, witnesseth: 

"That whereas, on the 15th day of August, 1905, at So. Omaha, Nebr., 
the said Alonzo Cook sold to the sald Uinta Hereford Cattle Company cer- 
tain sheep and cattle enumerated in an agreement for escrow, said agree- 
ment, together with one certain promissory note for two thousand dollars, 
and four certain promissory notes for seven thousand eight hundred dollars 
each made by the TJinta Hereford Cattle Company, and payable to said 
Alonzo Cook, now being in the bank of North & Stone, bankers, at Evanston, 
Wyo., in escrow, and deliverable to Alonzo COok upon certain conditions and 
instructions as are specified in said agreement; 

"And whereas certain questions arising therefrom hâve eaused the said 
Cattle Co. to commence suit in the United States Circuit Court for the 
District of Idaho against the said Alonzo Cook in claim and delivery for 
certain sheep sold as aforesaid: 

"It is therefore agreed by and between the parties hereto that the said 
suit be dismissed at plaintiff's costs upôn the fulfllling of this agreement ; 

"That the Uinta Hereford Cattle Company is forthwith and within a rea- 
sonable time to conform with the laws of the state of Wyoming for the 
doing of business therein; 

"That the Uinta Hereford Cattle Company shall exécute a good and suffl- 
cient real estate mortgage, using form #33169 as published by the Irwin 
Hodson Co., of Portland, Ore., without erasure or interlineation ; said real 
estate mortgage to be for the same amount, securing the same notes and 
covering the same property as mentioned, named and described in a certain 
real estate mortgage now in the hands of said North & Stone, bankers, to- 
gether with the above mentioned agreement and notes, executed by the 
Uinta Hereford Cattle Company on August 15th, 1905, and wherein said 
Alonzo Cook is named as grantee; that said new mortgage, together with 
this original agreement, is to be delivered to North & Stone, and said 
North & Stone to deliver same to Alonzo Cook under the same terms and 
conditions as those which cover the delivery of the mortgage and notes, 
now in the hands of North & Stone as aforesaid, and together therewith ; 

"That the three bands of sheep taken possession of by the United States 
marshal of Idaho in the action above named and now in his custody are to 
be counted by said Alonzo Cook and a représentative of said Uinta Here- 
ford Cattle Co. forthwith, and are to be trailed forthwith to the east side 
of Bear Lake in Bear Lake county, Idaho, and towards the Idaho- Wyoming 
state line and to be delivered to the Uinta Hereford Company by said marshal 
under the provisions of the Idaho statutes in claim and delivery ; 

"Th.it thereafter and as soon as the amount of expenses and disburse- 
ments incurred by the Uinta Hereford Cattle Company by reason of the 
failure of said Alonzo Cook to deliver the sheep above mentioned to the 
said Uinta Hereford Cattle Company under the terms of the agreement afore- 
said and in the hands of said North & Stone, bankers, can be ascertained, 
said amount is to be deducted from the amount owing upon the said note 
167 F.— T 
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for two thousand dollars above mentioned and described, and the balance 
owing upon said note to be paid by said cattle company to sald Alonzo Uook, 
and said Alonzo Cook 1s to give a written order to said cattle company upon 
said North & Stone, bankers, that said two thousand dollar note to be de- 
livered to said cattle company or its attorney. 

"That the mortgage to be made and executed as above set forth is to 
contain besides the description as above set forth a clause conveying the 
water rights and ditches appurtenant thereto. 

"It is further understood that this agreement is supplemental to and in 
addition to the agreement above mentioned as being in the possession of 
said North & Stone, and is no change of the terms therein, except as ex- 
pressly expressed herein ; 

"That each party to this agreement is to hâve a written copy hereof mark- 
ed duplicate and triplicate respectively, and the original copy hereof to be 
delivered as above set forth. 

"In witness whereof the parties heretô hâve set their hands and seals 
hereto. Uinta Hereford Cattle Co., [Seal.] 

"By A. T. McLaughlin, 

"Président and Manager. 
"Alonzo Cook. [Seal.] 

"Option. 

"The said Alonzo Cook is to hâve the option that upon giving notice in 
writing to said Uinta Hereford Cattle Company that he desires to take stock 
in said company instead of and in lieu of the mortgage above mentioned 
and described and of the payment of the said two thousand dollar note as 
set forth in the above agreement, then said company is to, within twenty 
days after receiving said notice in writing, deliver to said Alonzo Cook, as 
security for the, payment of the notes mentioned in this agreement certiflcates 
of capital stock of said Uinta Hereford Cattle Company of the par value of 
thirty thousand dollars, and at the same time to pay the said Alonzo Cook 
the sum of six thousand dollars to be applied upon the payment of the above 
mentioned notes and to be indorsed thereon; and the notes as paid to be 
delivered to said cattle company. Said capital stock to be as security for 
the payment of the balance owing upon the flve notes above mentioned. 

"Uinta Hereford Cattle Co., 

"By A. T. McLaughlin. 
. "Alonzo Cook." 

The amended answer further allèges that the sheep mentioned in the 
agreement last set out are the same sheep referred to in the aforesaid com- 
plaint and bill of sale; that the cattle company duly performed ail of the 
conditions and obligations of the agreement of September 2, 1905, including 
the said option attached thereto, on its part to be performed, except as sub- 
sequently modified or waived by the respective parties as af terwards stated ; 
that pursuant to the agreement Cook directed the marshal to turn over ail 
of the property he had seized to the cattle company, and on or about Sep- 
tember 5, 1905, caused ail of the property covered by the agreement to be 
delivered to the cattle company, ail of which was done without the Knowl- 
edge, acquiescence, or consent of the défendant, the Fidelity & Deposit Com- 
pany of Maryland. That on or about September 5, 1905, Cook exercised his 
right under the option attached to the agreement of September 2, 1905, and 
gave to the cattle company this notice in writing: 

"Notice. 
"To the Unita Hereford Cattle Company, Cokeville, Wyoming: 

"Gentlemen: You are hereby notifled that I désire to take the pavment of 
$6,000.00 and delivery of $30,000.00 par value of the capital stock of your 
company instead of and in lieu of the $2,000.00 payment and real estate 
mortgage named and specifled in a certain agreement made and entered into 
by and between yourself and myself this 2d day of September, 1905. 

"[Signed] Alonzo Cook. 
"Witness: W. R. Bryan, Bug Creek Canyon, Bear Lake County, Idaho. 

"Sept. 5, 1905." 
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That thereafter, and on or about September 10, 1905, Cook and the cattle 
company,' without the knowledge, acquiescence, or assent of the défendant t<> 
the présent suit, entered into an agreement in writing, in addition and sup- 
plemental to the agreements of August 15 and September 2, 1905, in and 
hy which, in considération of the mutual covenants and agreements of eaeh 
party thereto, it was agreed, among other things, as follows: "Said Cook 
agreed to deliver to said cattle company seven thousand nine hundred and 
seventy-one (7,971) head of stock sheep at $3.00 per head, and four hundred 
and flfty (450) head of mixed cattle, more or less, at $22.00 per head, it being 
agreed therein that said sheep had already been delivered at the time of 
the exécution of said contract, and this défendant allèges that said sheep 
referred to in said contract are the same sheep referred to in said contract 
and bill of sale of August 15th, and said contract of September 2d, and in 
the amended complaint, and it was therein further agreed by said Cook 
that he would bear ail the expenses attending said suit in claim and de- 
livery up to the 9th day of September, 1905, except the costs of court, not 
including the United States marshal's expenses and costs. And said cattle 
company in and by said agreement agreed to pay said Cook at the rate of 
$3.00 for each head of said sheep, and $22.00 for each head of cattle in the 
way and in the manner and at such times as were stated in said agree- 
ment;" that in and by the instrument of September 19, 1905, it was fur- 
ther agreed that Cook bad already been paid by the cattle company $3,000 
on account of the purchase price, and that $1,000 should be paid at the time 
of signing said agreement, and that the cattle company should pay the bal- 
ance upon its promissory note dated September 19, 1905, due and payable on 
the 15th day of December, 1905, for the sum of $29,813, which note was 
to be secured by delivering to said Cook $30,000 worth of the capital stock 
of the cattle company shares at par value, and the certiflcates of stock to 
be delivered on or before September 25, 1905 ; that in accordance with the 
terms of the contract of September 19, 1905, and immediately thereafter, 
the cattle company paid Cook $1,000, and prior to September 25, 1905, execut- 
ed and delivered to him its promissory note for the sum of $29,813, and 
also 300 shares of its capital stock of the par value of $100 per share, making 
a total of $30,000 worth of stock, which said note and stock he received as 
a full compliance with and satisfaction of the obligations of the cattle com- 
pany under the said agreements and contracts, and in full of the balance 
due from the cattle company as the purchase price of ail of the property, 
including that mentioned in the complaint in the présent action ; that the 
cattle company in due time and manner duly performed ail of the con- 
ditions and obligations imposed on it by the agreement of September 19, 
1905. 

The amended answer in the présent case further allèges that Cook was 
duly served with process in the replevin action in Bear Lake county, Idaho, 
by the United States marshal, on the 2d day of September, 1905, such serv- 
ice being duly îndorsed on the original summons by the marshal, and by 
him duly returned to and filed in the court below on September 21, 1905; 
that by such summons Cook was required to appear and answer the com- 
plaint therein within 40 days from date of service, and that the summons 
further provided that if he failed to so appear and answer the plaintiff there- 
to would take judgment against him for the recovery of the sheep and 
other property there sued for, or for the value thereof in damages, and 
that he never did appear in that action, or answer or demur to the com- 
plaint as required by such summons, and was, after October 12, 1905, in de- 
f ault ; that after the aforesaid agreements had been executed and deliv- 
ered, and the provisions thereof complied with by the respective parties 
thereto, and the said sheep and other property had been turned over to the 
cattle company, and Cook had failed to appear or answer or demur in the 
replevin action after service upon him of process, and being in default, the 
cattle company, in accordance with its agreement with him, caused that 
action to be dismissed in accordance with the prsecipe set out ; that at the 
time the défendant, the Fidelity & Deposit Company of Maryland, agreed to 
furnish the undertaking sued on, it was understood and agreed by and 
between it and the cattle company that the compensation or premium to be 
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paid by the cattle company to the défendant for the undertaking should be 
and was $250, which was the sole considération therefor; that on or about 
September 26, 1905, the cattle company inf ormed the défendant that the 
replevin action and the controversy therein involved had been settled by 
inutual agreement, exhibited to the défendant a copy of the aforesaid agree- 
ment of September 19, 1905, and requested the défendant to remit a portion 
of its premlum, which it did, in considération of those représentations, 
charging and receiving $175 in full payaient for furnishing the undertaking, 
instead of $250, which it would Uave charged and received therefor had the 
plaintiff not entered into the aforesaid agreements and delivered the sheep 
as aforesaid ; that at ail times subséquent to the making of the agreements 
of September 2 and September 19, 1905, both Cook and the cattle company 
hâve acted under and recognized .the existence, validity, and obligations 
thereof, and prior to the commencement of the présent action those agree- 
ments were fully executed by both of the parties thereto; that Cook received 
and retains the $1,000 in the agreement of September 19th provided to 
be paid by the cattle company to him, in addition to the $3,000 paid to him 
by the cattle company on August 15, 1905, as a part of the purchase priée of 
the sheep, and which ne also still retains ; that under the contract of Sep- 
tember 19th he received from the cattle company its note for $29,813, ne- 
gotiable in form, together with $30,000 worth of its capital stock to secure 
the said note, and that neither the note nor any part of the stock lias 
ever been returned by him, and that he either retains the same and the 
whole thereof, or has otherwise disposed of the said property ; that on or 
about the 18th day of Deeember, 1905, the cattle company commenced an 
action in the district court of Buffalo county, Neb., against Cook, to re- 
cover $20,302 as damages alleged to hâve been sustained by it on account 
of the false warranty of Cook in relation to the sale of the said sheep, 
cattle, and other property mentioned in the aforesaid agreements and bill 
of sale; that on or about January 13, 1906, Cook appeared in that action, 
and flled bis answer and cross-petition to the plaintiff s complaint; that in 
that answer and cross-petition Cook refers to the aforesaid replevin action 
in which the bond upon which the présent suit is brought was given, and 
allèges that while said replevin action was pending, and for the purpose of 
settling the same, he and the cattle company entered into the aforesaid con- 
tract of September 2, 1905, and the option annexed thereto, and further set 
up that after the delivery and acceptante of the sheep as provided for in 
the said agreement of September 2, 1905, he and the cattle company entered 
into still another agreement concerning the subject-matter of said agree- 
ment of September 2d and the prior agreement of August 15th, to wit, the 
aforesaid agreement of September 19, 1905, which last-mentioned agreement 
the said Cook in his answer and cross-petition alleged was the final agreement 
made between him and the cattle company. And in his said answer and 
cross-petition Cook alleged that in accordance with the contract of Septem- 
ber 19, 1905, the cattle company executed and delivered to him its promissory 
note for the sum of $29,813, payable Deeember 15, 1905, and 300 shares of the 
par value of $100 each of its capital stock, and that he, Cook, delivered 
the cattle referred to in the said agreement, which were received and ac- 
cepted by the cattle company without objection or complaint. And in his 
said cross-petition Cook set forth a copy of the said note for $29,813, and 
alleged that the same was executed by the cattle company in his favor as 
the balance of the purchase priée of the sheep and cattle referred to in 
the aforesaid agreements and bill of sale, and in his said answer and cross- 
petition prayed for judgment against the cattle company for the full amount 
of the said note, with interest thereon from September 19, 1905, the date 
of the note, which answer and cross-petition was verified by him and flled 
with the clerk of the said court on or about January 13, 1906, copies of 
which answer and cross-petition are annexed to and made a part of the 
answer of the défendant to the présent action. 

The various agreements and exhibits referred to in the amended answer 
were introduced in évidence, and the record also shows that the $4,000 in 
cash paid by the cattle company to Cook was retained by him, and that 
he never offered to return any part thereof, and that he also retains the note 
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of that company for $29,813 secured by a deposit of its capital stock of the 
par value of $30,000, none of which lias he ever returned or oifered to re- 
turn. It further appears from the record that the cattle company, which 
is a corporation of the state of Nebraska, complied with the laws of Wyoming 
governing foreign corporations doing business in that state. The exécution 
by Cook of the bill of sale and various agreements is not disputed, nor is it 
anywhere pretended that he did not uuderstand their purport, but the attempt 
was made on his behalf to show, by the witness McLaughlin, fraud and mis- 
représentations leading up to the exécution of the agreements entered into 
subséquent to August 15, 1905. 

Upon the conclusion of ail of the évidence in the case, the court, on mo- 
tion of the défendant company, directed a verdict in its favor, which was 
returned, and upon it judgment against the plaiutiff in error was entered. 

Jesse R. S. Budge, Frank K. Nebeker, and Stewart & Stewart, for 
plaintiff in error. 

John AV. Parish and D. Worth Clark, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). Even if it 
be conceded that by the agreement of August 15, 1905, the title to 
the personal property thereby embraced did not pass to the cattle com- 
pany (see Arkansas Cattle Co. v. Mann, 130 U. S. 69, 76, 77, 78, 9 
Sup. Ct. 458, 32 h. Ed. 854), still it cannot be doubted that by the 
subséquent agreements between the parties, and by the subséquent de- 
livery of the property by Cook's direction to the cattle company, 
title thereto did pass to it. And even if it should be conceded that 
in this action at law the plaintiff in error was entitled to show, if he 
could, that the agreements entered into subséquent to August 15, 1905, 
were executed by reason of fraud and misrepresentations, still, upon 
the most obvious principles of right, he could not avoid them while 
retaining the money and other property received by him by virtue of 
their exécution. Hill v. Northern Pacific Railway Co., 113 Fed. 914, 
51 C. C. A. 544, and cases there cited. But we think it very clear 
that the court below was right in refusing to permit the plaintiff in 
error to prove in the action at law that the agreements between Cook 
and the cattle company executed subséquent to August 15, 1905, were 
procured by fraud and misrepresentations. Pacific Mutual Life In- 
surance Company of California v. Webb, 157 Fed. 155, 84 C. C. A. 
603, and the numerous cases there cited. 

In respect to the suggestion that the plaintiff in error was at least 
entitled to nominal damages, it is enough to say that courts 1 of jus- 
tice do not reverse causes to award nominal relief only. Kelly et 
al. v. Fahrney, 97 Fed. 176, 38 C. C. A. 103, and cases there cited. 

The judgment is affirmed. 



1(12 167 FEDERAL REPORTER. 

CAMPBELL- et al. v. JOHNSON. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1909.) 

No. 1,617. 

1. Courts (S 325*) — Jurisdiotion of Fédéral Courts — Allégations in 

Pleadings— Waiveb. 

The objection that a complalnt lu a fédéral court omits to allège the 
place of résidence of défendants, or that they are résidents of the district 
In which they are sued, is one that they may waive, and they are held 
to hâve waived it when they make a gênerai api>earance and in a demur- 
rer join such objection with the objection that the coinplaint does not 
state f acts sufficient to constltute a cause of action. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. | 325.* 
Walver of right as to district in which suit may be brought, see notes 
to Memphis Sav. Bank v. Houchens, 52 C. C. A. 192 ; McPhee & McGinnity 
Co. v. Union Pac. K. Co., 87 C. C. A. 634.] 

2. Courts (§ 322*)— Jurisdiction or Fédéral Court— Allégations in Plead- 

ings. 

AVhere the original complalnt in a fédéral court contained proper allé- 
gations of the citizenship of the parties at the time of the commencement 
of the action, the court on service of process thereon acquired jurisdiction, 
which it did not lose by a répétition of such avernients in an amended 
complaint in the présent tense. 

[Ed Note. — For other cases, see Courts, Dec. Dig. § 322.*] 

3. Pleading (§ 252*) — Amendments — Construction. 

An amended complaint will be deemed to speak as of the time of the 
commencement of the action. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 736; Dec. Dig. 
§ 252.*] 

4. Conspiracy (§ 11*)— Civil Liability— Actions— Défenses. 

The fact that the members of a labor union hâve the right under its 
laws and rules to suspend a member does not deprive him of a right of ac- 
tion against them for a conspiracy to suspend him unlawfully. 

[Ed. Note. — For other cases, see Conspiracy, Dec. Dig. § 11.*] 

5. Conspiracy (§ 19*)— Civil Liability— Actions— Sufficienoy of Evidence. 

Evidence considered, and held to sustain a verdict and judgment for 
damages in favor of a member of a typographieal union against other 
members for a conspiracy to cause his suspension as a member unlaw- 
fully and contrary to the rules of the union. 

[Ed. Note. — For other cases, see Conspiracy, Dec. Dig. § 19.*] 

0. Conspiracy (§ 21*)— Civil Liability— Actions— Instructions. 

Instruction in an action for damages for injury caused plaintiff by a 
conspiracy between défendants considered and approved. 

[Ed. Note. — For other cases, see Conspiracy, Dec. Dig. § 21.*] 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

The défendant in error was the plaintiff in an action against the plaintiffs 
in error. who were alieged to be partners doing a fraternal benenciary busi- 
ness under the flrin naine of Seattle Typographieal Union No. 202, orgauized 
under the laws of the state of Washington, with its chief office in the city of 
Seattle. The complaint alieged that on October 31, 1905, and for many years 
prior thereto, the plaintiff in the action was a member in good and régulai - 
standing of the said partnership : that the défendants therein were also mem- 
bers : that prior to October 29, 1905, they "wrongfully and unlawfully enter- 

*For olher cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ed into a consplracy to suspend this plaintiff from the Seattle Typographical 
Union No. 202, and to thereby deprive this plaintiff of the advantages and 
privilèges of such membership therein, and to prevent him from following his 
usual occupation and from earning for himself and family a living" ; tliat in 
pursuance of the said wrongful and unlawful conspiracy, at a meeting held 
on October 20, 1905, of said Union No. 202, the members thereof wrongfully 
and unlawfully suspended the plaintiff from the union. The complaint pro- 
c-eeded to allège further that, by reason of such wrongful and unlawful con- 
spiracy and suspension of the plaintiff, he was discharged from his position 
as night foreman on the Seattle Daily Times, and was prevented from ob- 
taining any other position. The facts in that regard were further set up in 
détail in the complaint. To this complaint a demurrer was interposed for 
want of jurisdiction, also for want of an allégation that either the plaintiff or 
the défendants or either of them were résidents of the Western district of 
Washington, and because the complaint failed to state facts sufflcient to con- 
stitute a cause of action, also for defect of parties défendant, in that the com- 
plaint did not show that ail the members of the partnership were made de- 
fendants. The demurrer was overruled. The answer admitted that the de- 
fendants were members of the union. It alleged that the union is affiliated 
with the national association known as the International Typographical Un- 
ion, and is governed by the rules made by that union; that, by such rules, a 
member of the union who has been declared guilty of contempt, either of the 
union or of a committee thereof, may be flned, reprimanded, or suspended 
from membership by a two-thirds vote of the union ; that such member may 
appeal from such décision to the président of tbc> International Typographical 
Union, and from his décision may again appeal to the executive couneil of 
said International Union, and from the décision of the executive couneil to the 
International Union in regular session ; that prior to October 29, 1905, the 
plaintiff was charged by a committee of said Union 202 with contempt of said 
committee; that on a hearing and considération of said charges had at a 
meeting duly held by said Union on October 29, 1905, at which 103 members 
were présent, the plaintiff was declared guilty of said charge of contempt, and 
was suspended from said association for a period of 30 days by a vote of 
100 of said members ; that, if injustice was done him by said suspension, he 
had a full, complète, and adéquate redress therefor by appeal. To this af- 
firmative défense the plaintiff in the action demurred for want of facts suffl- 
cient to constitute a défense. The demurrer was sustained. Upon thèse is- 
sues on a trial before a jury, a verdict was returned for the plaintiff for $500 
damages and judgment was entered thereon. 

The following facts appeared in the évidence at the trial: The plaintiff 
was night foreman on the Seattle Daily Times, receiving a weekly salary of 
$35. Some time prior to October 29, 1905, the members of the union being in- 
formed that matters occurring at meetings of the union which were supposed 
to be private were reaching the Times office, the union appointed a committee 
to investigate. The committee met and summoned before It the members of 
the union who were employed in the Times office. Ail summoned except the 
plaintiff answered the questions propounded to them, but the plaintiff refused 
to answer upon the ground that his answers might tend to incriminate him. 
The next regular meeting of the union was held on October 29, 1905. The 
plaintiff knew that at this meeting the committee would report on his refusai 
to answer questions. He did not attend the meeting. The committee report- 
ed that the plaintiff had refused to answer its questions. A motion was made 
that the plaintiff! be declared in contempt of the committee. The presiding 
officer ruled that under the laws of the union it was unnecessary to give the 
plaintiff a trial on the question of his contempt of the committee. One of the 
members gave warning to the meeting that the plaintiff could not be found 
guilty of anything of which he was not directly charged, and that he ought 
to hâve a trial. The motion was carried by a vote of 100 in favor thereof to 
3 against it. It was stipulated on the trial that ail of the défendants now 
plaintiffs in error were présent at that meeting. Two days after that meet- 
ing, the plaintiff was notified of such suspension, and notice thereof was giv- 
en to the managing offleers of the Daily Times. The plaintiff was thereupon 
suspended from his position, and another was put in his place, and he was 
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notifled by bis employers that he nmst win his appeal from the action of the 
union within two weeks or be discharged. The plaintiff appealed to the prési- 
dent of the International Typographical Union, and the appeal was sustained, 
and the action of the Union 202 was reversed on November 18, 1905. In the 
meantime, on November llth, plaintiff was discharged by the managers of the 
I>aily Times. 

W. H. Bogie and Charles P. Spooner, for plaintifïs in error. 
G. A. C. Rochester, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
plaintiffs in error contend that the Circuit Court was without juris- 
diction of the action, for the reason that it was not alleged in the 
amended complaint that the défendants therein were résidents of the 
Western district of Washington, and because the amended complaint 
filed on April 6, 1907, alleged the citizenship of the parties in the 
présent tense, and did not allège their citizenship at the time of the 
commencement of the action; citing Laskey et al. v. newtown Mining 
Co. (C. C.) 56 Fed. 628. The objection that the complaint omits to 
allège the place of résidence of the défendants, or that they are sued 
in a district other than that of their résidence, is one that may be 
waived by them, and they are held to waive it when they make a gên- 
erai appearance and in a demurrer to the complaint join such objec- 
tion with the objection that the complaint does not state facts suf- 
ficient to constitute a cause of action. St. Louis, etc., Railway v. Mc- 
Bride, 141 U. S- 127, 11 Sup. Ct. 982, 35 L. Ed. 659 ; In rè Moore, 
209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904; Western Loan Co. 
v. Butte & Boston Min. Co., 210 U. S- 368, 28 Sup. Ct. 720, 52 L. Ed. 
1101. In answer to the other jurisdictional objection, it is sufficient 
to say that the original complaint alleged citizenship of the parties 
at the time of the commencement of the action. By that complaint and 
the service of process thereunder the Circuit Court acquired jurisdic- 
tion. By the répétition of the averments of citizenship in the présent 
tense in the amended complaint the court did not lose jurisdiction. 
The amended pleading will be deemed to speak as of the time of the 
commencement of the action. Toledo Traction Co. v. Cameron, 137 
Eed. 48, 69 C. C. A. 28; Mexican Ry. Co. v. Pinkney, 149 U. S. 
195, 13 Sup. Ct. 859, 37 L- Ed. 699. In the case of Laskey et al. v. 
Newtown Min. Co., supra, a demurrer to the original complaint had 
been sustained for want of proper jurisdictional averments. Therein 
it differs from the case at bar. 

Error is assigned to the ruling of the court in sustaining the demur- 
rer to the affirmative défense alleged in the answer. The substance of 
that défense was that the rules of Union 202 provided for the sus- 
pension of a member who lias been declared guilty of contempt by a 
two-thirds vote of the union, and for an appeal from such décision; 
that, in fact, the défendant in error was so suspended for a period 
of 30 days by the vote of the union; and that, if injustice was done 
him thereby, he had a remedy by appeal. But the gist of the cause of 
action alleged in the complaint is that the plaintiffs in error wrong- 
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fiilly and unlawfully entered into a conspiracy to suspend .unlawfully 
the défendant in error from the union, and to prevent him from fol- 
lowing his usual occupation, and that the conspiracy was carried out. 
It may be assumed that in ail associations of a similar character pro- 
vision is made for the suspension or dismissal of members. The fact 
that the members had that power, and that provision was made for 
appeal, does not affect the question of their liability in case of a 
conspiracy such as was alleged in the complaint. In charging the 
jury the court expressed the opinion that the motion for a nonsuit 
would hâve been granted if the évidence had been clear that the posi- 
tion of the défendant in error would hâve been retained for him after 
the period of suspension, but decided to submit to the jury on the 
évidence the question whether the suspension necessarily deprived him 
of his position by bringing about a permanent discharge. The mem- 
bers of the union undoubtedly had the right to suspend the défendant 
in error, but that is not to say that they had the right to conspire 
together to> suspend him unlawfully. 

It is earnestly contended that the trial court erred in denying the 
motion of the plaintiffs in error at the close of the évidence for a di- 
rected verdict in their favor on the ground that the évidence was not 
sufficient to show a cause of action against them. We are unable to 
sustain this contention. There was évidence of strong personal feel- 
ing against the défendant in error on the part of many members of 
the union. He had twice before been fined by the union on account 
of alleged breaches of its rules, and on each occasion he had appealed 
to the International Typographical Union, and his appeal had been 
sustained. At one of the meetings one of the plaintiffs in error had 
stated that he was after the défendant in error's scalp, and he was 
roundly applauded. Other members had said : "We will get him yet," 
"We will hâve his card," ajid made other expressions of their ill will 
toward him. There was évidence that his refusai to testify before the 
committee, for which he was charged with contempt, was not con- 
tempt, and that, according to the rules of the union, he could not 
be required to testify against himself. It is not denied that he was 
furnished no copy of the charges on which he was finally suspended, 
and that he had no notice to appear and was not présent at the meet- 
ing at which he was suspended. There was évidence that the officers 
of the union refused to allow him an appeal, and refused to show 
him the record on which lie had been suspended, and that he was 
compelled to take his appeal by telegraphing his own affidavit to the 
président of the International Typographical Union. It sufficiently 
appears, also, that he was discharged from his position on account of 
his troubles with the union and his suspension there from, and the 
hostile attitude of the members of the union. 

There are numerous assignments of error to the rulings of the court 
in admitting and excluding évidence. We find no error in any of 
them. 

It is contended that the court erred in charging the jury as follows : 

"It is not required for the plaintiff to prove in this case a criminal con- 
epiracy. The only kind of conspiracy that bas to be proved is that there was 
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iv eonnnou purpose and a concert of action with the plain intent in the niinds 
of the différent persons to cause the suspension of the plaintiff frona îneinber- 
ship in the union. If that purpose existed and was successful in causing his 
suspension, and the members who were participants in that knew that the 
necessary conséquence of the suspension would be the loss of his position, then 
the jury hâve a right to flnd from thèse conditions that their purpose was to 
injure hini," etc. 

It is urged against this instruction that the court thereby took away 
from the jury the considération of ail question of malice or ill will on 
the part of the plaintiffs in error. But elsevvhere the court gave the 
jury an instruction which is to be read in connection with the in- 
struction above quoted. The court said : 

"And the décision of the case turns upon the question of whether the de- 
fendants did anything from malice and ill will, and by a concert of action, 
with a common purpose to do an injury, or whether they, as members of an 
association, acting in good faith and without malice and without ill will, acted 
in aecordauce with their best judgment to promote the interests of the as- 
sociation." 

We fmd no error for which the judgment should be reversed. It 
is accordingly affirmed. 



HEXDRICHS v. MORGAN. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1900.) 

No. 1,626. 

Trusts (§ G3 1 /!.*) — Agreement to Acquire Mining Claims— Validity— Stat- 
uts of Fracds. 

A verbal agreement between two parties to acquire the ownership of a 
mining claim by location on joint account, pursuant to which they stako 
the claim, mark the boundaries, and do the necessary development work 
together. each contributing one-half the exrwnse, the location being niado 
in the name of one, although it does îiot créa te a partnership where the 
agreement does not extend to working the claim, is not within the stat- 
ute of frauds, but a resulting trust is imposed on the one holding the 
title in favor of the other to the extent of his half of the claim. 

TEd. Note. — For other cases, see Trusts, Cent. Dig. § 93 ; Dec. Dig. 
§ 03%-*] 

Appeal from the District Court of the United States for the Sec- 
ond Division of the District of Alaska. 

The appeal in this case is from a decree adjudging the appel lee to be the 
uwner of aii undivided one-half interest in the Byrnes Bench claim, in the 
Nome Mining District, Alaska, and requiring the appellant to convey to hiin 
snch interest. The decree is based on findings of tact which, in substance, 
are as follows: That on June i2, 1905, the appellee and the appellant en- 
tered into an oral agreement to locate jointly, in the name of the appellant, 
and appropriate the placer claim in controversy, each to own an undivided 
one-half thereof when located ; that, pursuant to that agreement, the appel- 
lant on said date located the claim, and that in making said location the 
appellee and the appellant together marked the boundaries of the claim 
by placing stakes at the corners thereof, and that working together they 
thereafter made discovery of gold upon the claim, and performed ail the acts 
necessary to constitute a valid mining location; that after locating it they 
went upon tlie claim and together prospected for a period of about two 

«For other oases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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weeks; that each contributed his indiridual labor, and tliey jointly furnished 
the provisions, tools, and implements used in prospecting the claim, and 
each equally contributed to the expenses incurred during said period; that 
the appellee perforrned ail the conditions on his part to be performed under 
the terms and conditions of the agreement, and that the appellant holds the 
légal title to an undivided one-half interest in and to said inining claim in. 
trust for him. 

Orrin K. McMurray, Hobbes & Bell, and Grigsby & Hill, for ap- 
pellant. 

Albert H. Elliott, O. D. Cochrane, ancl W. A. Gilmore, for appelle. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellant contends that the oral agreement alleged in the bill is not 
proven by such clear and satisfactory évidence as to justify the court 
in decreeing a spécifie performance thereof. As to some of the ma- 
terial questions involved, the testimony of the two parties to the suit 
was directly contradictory. But the following is not dispufed : Prior 
to the location of the claim they had been jointly interested in other 
mining property, and on the morning of June 12th, they were living 
together in a cabin on the Aima Bench claim, in which they were 
partners. On that morning they went out in différent directions to 
look for water for their ditch. When they met at noon, the appel- 
lant reported that he had found some ground which he was going to 
stake. In the afternoon he and the appellee prepared stakes, went 
to the ground so discovered by the appellant, and, working together, 
staked the Byrnes Bench, the claim in controversy; the appellee 
writing the notices thereof. Upon completing that location, which 
was located in the name of the appellant, they went together and stak- 
ed an adjoining claim, which was located as the Florence Bell, in 
the name of the appellee. Having made the two locations, they fixed 
upon a point on the line between them to sink a shaft. It was in 
sinking this shaft that the labor was performed which is referred 
to in the findings of fact. So far there is no dispute as to what was 
done. The appellant testified that there was no partnership or joint 
interest in either of the locations. The appellee testified that the 
agreement was, before they left the cabin, that they would make two 
locations, and that they should be jointly and equally interested in 
both. He testified, further, that before sinking the shaft he had dis- 
covered that the location he had made of the Florence Bell overlapped 
another claim, and that he considered the remaining fraction thereof 
insumeient in value to justify assessment work, and, on consultation 
with the appellant, he tore up the location notice. The appellant de- 
nied that he had any knowledge of the abandonment of the Florence 
Bell claim, and his testimony was that the shaft which was sunk on 
the line between the two claims, although it was done by the joint 
labor of the two locators, was intended for the benefit of each locator 
in support of his individual right to his own location, and not for 
their joint benefit as owners in the Byrnes Bench claim. The court 
below found the fact to be otherwise, and it is reasonable to pré- 
sume that the finding was influenced largely by the testimony of one 
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Ewing, a disinterested witness, who testified that in April, 190G, while 
the appellant was vvorking with him and another in sinking a shaft in 
a claim near by the property in controversy, the appellant pointed 
out to him the shaft on the Byrnes Bench, and stated that he and the 
appellee had sunk it, and that they expected to go back with a boiler 
and put the hole down to bedrock, and, referring to the Florence Bell 
claim, said that he and the appellee did not think "it was worth being 
bothered with to do the assessment work or worth recording; that 
they had tore up the location notice; that they did not record it; that 
Mr. Morgan and he believed it was not big enough to bother with, 
or something to that effect ; * * * he said at the time they abandon- 
ed it had they known it was as wide as it was they would hâve held on 
to it, but they thought it was mostly covered by the Big Eight." We 
discover in the évidence no ground for setting aside or discrediting the 
findings so made on the conflicting testimony. As made, they are suf- 
ficiently particular and definite to sustain the decree. 

The prihciple contention of the appellant is that the agreement 
is within the statute of frauds. Authorities are cited to the proposi- 
tion that an agreement to locate a mining claim in the name of one, 
the same to be held for his benefit and the benefit of the other party 
to the agreement, is an agreement to create a co-tenancy in real estate, 
and is therefore within the statute, that ail agreements to convey or 
hold real estate in trust are within the statute, and that while agree- 
ments to form a partnership to acquire mining daims by location or 
by purchase with partnership assets and to operate the same or to 
deal in such properties are not within the statute so far as the right 
to share in the profits is concerned, there was in the case at bar no 
partnership agreement and no partnership, and no agreement to op- 
erate the mining claim or to obtain joint profits therefrom. The ap- 
pellee, on the other hand, contends that there was a mining partner- 
ship sufficient to take the case out of the opération of the statute of 
frauds, that the parties agreed to locate the claim, that they did joint- 
ly locate it, and jointly worked together to make discovery, and 
prospected it for a period of two weeks, and, in so doing, they used 
acommon stock of provisions and common tools and implements, and 
each contributed equally to the expenses incurred — citing cases such 
as Shea v. Nilima, 133 Fed. 209, 6G C. C. A. 263 ; Gore v. McBray- 
er, 18 Cal. 582 ; Settembre v. Putnam, 30 Cal. 490 ; Moritz v. La- 
velle, 77 Cal. 10, 18 Pac. 803, 11 Am. St. Rep. 229 ; Hirbour v. Reed- 
ing, 3 Mont. 15; Raymond v, Johnson, 17 Wash. 232, 49 Pac. 492, 
61 Am. St. Rep. 908; Murley v, Ennis, 2 Colo. 300; Welland v. Hu- 
ber, 8 Nev. 203. 

While we agrée with the appellant that there was no relation of 
partnership between the parties, we are clearly of the opinion that 
the proven facts are sufficient to impose upon the appellant's title 
to the mining claim a resulting trust for the benefit of the appellee 
to the extent of his one-half interest therein, and that the case cornes 
within the class of judicial exceptions created by equity to prevent 
the use of the statute of frauds in support of inéquitable and fraud- 
ulent schemes. The facts show a joint venture to acquire the owner- 
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ship of a spécifie mining claim. In ail its essential features it is the 
case of a joint purchase of property in which each of the two per- 
sons interested advances one-half of the purchase price, and the title 
is taken in the name of one for the benefit of both. The title to the 
mining claim, so far as there was title, was acquired by appropria- 
tion under the mining laws. To appropriate it, it was necessary to 
stake the claim and mark its boundaries and make a discovery of min- 
erai. To do thèse acts was to pay the purchase price. In doing them, 
each of the parties to the agreement contributed one-half, and in eq- 
uity each is entitled to one-half of what was acquired thereby. Every 
principle of equity on which are sustained resulting trusts and grub- 
stake contracts is applicable to such a case. In Gore v. McBrayer, 
18 Cal. 583, where the plaintif!, the défendant, and others verbally 
agreed to prospect for quartz and to be equally interested in claims 
taken up, and the défendant discovered a lead, and located it by 
putting up a written notice with the names of the plaintif! and oth- 
ers on it, it was held that the plaintiff's right attached by thèse pro- 
ceedings, and could not be divested by the mère act of the défendant 
in taking down the notice and putting up other notices with other 
names. The court said : 

"It is as if Gore had made McBrayer his agent to take up the clairn for 
Mm and in his name; and, upon performance of the act, Gore's title, so to 
speak, vested, and ne was the owner, subjeet to the rules of the vicinage, of 
the claim, or his share of it. We do not see what the statu te of frauds 
has to do with such a case." 

In Doyle v. Burns, 123 Iowa, 488, 99 N. W. 195, it was held that 
an agreement by which each of two parties was to hâve a one-half 
interest in whatever mining claims either might thereafter locate or 
obtain an interest in, each to furnish labor and supplies, was not 
within the statute of frauds, and that since there was no allégation 
or évidence that the agreement extended to working the mines on 
joint account no partnership existed. In Bryant v. Hendricks, 5 
Iowa, 256, it was held that a verbal agreement between two or more 
persons having claims on public lands that one shall enter the tract on 
which the claims are located, and the other shall pay his proportion 
toward the entry of the land, is not within the statute, and that the 
contract created an implied or resulting trust. In Gibbons v. Bell, 
45 Tex. 417, it was held that a contract by which parties agrée to 
acquire public land together, one furnishing the certificate, and the 
other the labor and expense of surveying and procuring patent, is 
not a contract for the purchase and sale of land by one to the other, 
but is an agreement by which they are to acquire land jointly, and 
that the légal title acquired was a bare naked trust in the patentée, 
held in subordination to the superior équitable rights of the other 
party to the extent of his undivided interest before partition. The 
same was held in Smith v. Crosby, 47 Tex. 121. 

The decree is affirmed. 



110 107 FEDERAL REPORTEE. 

L-EVY et al. v. LARSON. 

(Circuit Court of Appeals, NIntli Circuit. February 8, 1909.) 

No. 1,628. 

1. Banks and Banking (§ 154*) — Action by Depositob for Deposit— Plead- 

ING. 

A complaint alleging that défendants were conducting a banking busi- 
ness, that plaintiff deposited a stated sum of money with them to his 
crédit on open account and payable to him or his order on demand, 
that payroent of his check for the amount when presented was refused, 
and that no part thereof lias been repaid, states a cause of action for 
its recovery ; the latter allégation covering every nianner of repayaient to 
plaintiff. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 516; 
Dec. Dig. § 154.*] 

2. CONTINUANCE (§ 51*) ABSENCE OF WlTNESS— SECOND CONTINUANCE— DIS- 

CRETION of Court. 

The refusai of a motion for a second continuance of a cause, based 
on the absence of a witness shown to be under indictment and a fugitive 
from justice, was not an abuse of discrétion. 

[Ed. Note.— For other cases, see Continuance, Cent. Dig. § 147 ; Dec. 
Dig. § 51.*] 

3. Trial (§ 419*) — Waiver of Errors— Ruling on Motion for Nonsuit— 

Subséquent Introduction of Evidence. 

A motion for a nonsuit made at the conclusion of plaintiff's évidence 
is walved by the introduction of évidence by défendant after it has been 
overruled. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 982; Dec. Dig. 
§ 419.*] 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska. 

Ostrander & Donohoe and R. F. Lewis, for plaintiffs in error. 
Campbell, Metson, Drew, Oatman & MacKenzie, for défendant in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The défendant in error objects to a consid- 
ération of the merits of this writ on the ground that the assign- 
ment of errors was not filed in the court below until after the allow- 
ance of the writ. From the printed transcript the point appears to 
be well taken, but an examination of the original record shows that 
at the time the order allowing the writ became effective the assign- 
aient of errors was on file in the trial court. 

The action was brought by the défendant in error to recover $2,000 
deposited by him through his Seattle bank in the bank of the plain- 
tiffs in error at Valdez, Alaska, and which the plaintiffs in error 
shortly afterwards paid out to one McGovern, upon his représenta- 
tion that he was authorized to draw Larson's money. The latter de- 
nied any such authority, and the question of agency was the real is- 
sue tried before the court and jury. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Objection is hère made to the sufficiency of the complaint; it is 
said that it does not state facts sufficient to constitute a cause of ac- 
tion. A référence to that pleading shows that there is no merit in 
the contention. It appears therefrom that the défendants were con- 
ducting a banking business at Valdez, and that on a certain named 
date the plaintiff caused to be deposited with them $2,000 "to the 
crédit of plaintif! on open account, and payable to plaintiff or order 
on demand ; and défendants took and received said money at said 
time and placed the same to the crédit of plaintiff on open account, 
payable to plaintiff or order on demand" ; and that thereafter, on 
a day named, the plaintiff drew and presented his check upon them at 
their bank for the $2,000 so deposited, payment of which was refused 
on the ground that he had no funds with the bank. The complaint 
contains a further allégation that no part of the money so deposited 
has been paid, and that the whole thereof is due him from the de- 
fendants. Nothing further was needed in the complaint. That a 
deposit of money in a bank, or with a banking concern, establishes 
the relation of debtor and creditor betweeh the depositor and de- 
pository is well-established law. The allégation that no part of such 
money has been repaid to the depositor covers every manner of pay- 
ment to him. 

It is further contended on behalf of the plaintiffs in error that 
the court below abused its discrétion in refusing their motion for a 
continuance of the trial of the case. The record shows that McGovern 
was indicted by a grand jury in Alaska for drawing Larson's money 
from the bank in question, and fled; that about six months after 
the présent action was brought it came on for trial, when the défend- 
ants thereto asked for a continuance on the ground that McGovern 
was an important witness for them, and that they had been unable 
to procure his attendance ; to which continuance the plaintiff consent- 
ed. At the succeeding term of the court — some five months later — 
the case again came on for trial, when the défendants thereto again 
asked for a continuance, the only ground now calling for considéra- 
tion being the continued absence from Alaska of McGovern — an af- 
fidavit in support of the motion stating that he was then under in- 
dictment and a fugitive from justice, and that when last heard from 
he was in California. Under such circumstances, it needs no argu- 
ment or authorities to show that there was no such abuse of the dis- 
crétion of the court in refusing another continuance of the trial as 
would justify any interférence hère. 

It is also contended for the plaintiffs in error that the court below 
erred in refusing to grant their motion for a nonsuit. The record 
shows that such a motion was made upon the conclusion of plain- 
tiffs case, and denied by the court ; whereupon the défendants intro- 
duced évidence on their own behalf and went to the jury without 
any motion for an instructed verdict. The rule is well settled that a 
motion for a nonsuit, upon which the party making it does not choose 
to stand, is waived by the subséquent introduction of évidence on his 
own behalf. 
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The record shows that the évidence upon the question as to McGov- 
ern's agency was sharply conflicting. It was, therefore, plainly a 
matter for the jury, under appropriate instructions. And since there 
is no assignment calling in question any of the instructions of the 
trial court, there is nothing to do but to affirm the judgment. 

The judgment is amrmed. 



THE CARROLL. THE NANSEMOND. THE ROANOKE. 
(Circuit Court of Appeals, Fourth Circuit. December 14, 1908.) 

No. 854 

1. Salvage (§ 34*) — Eléments in' Détermination of Amount— Towage. 

Where a salvage service rendered by a tug was in the nature of a 
towage, and the danger was not certain and extrême, an allowance of a 
lump sum as compensation, bearing some relation to the cost of the serv- 
ice if rendered under a contract, is f airer than a percentage of the 
value of the salved property. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 80-83 ; Dec. Dig. 
§ 34.*] 

2. Salvage (§ 51*) — Suits tor Salvage— Appeal— Review. 

A salvage award niade by a judge who saw the witnesses and was 
familiar with the Jocality and the spécial périls to which the salved ves- 
sels were exposed will not be reduced by an appellate court unless clearly 
and greatly excessive. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 133, 134; Dec. 
Dig. § 51.*] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk, in Admiralty. 
For opinion below, see 163 Fed. 425. 

H. H. Iyittle (Robert M. Hughes, on the brief), for appellants. 
Floyd Hughes, for appellee. 

Before PRITCHARD, Circuit Judge, and MORRIS and BRAW- 
LEY, District Judges. 

PER CURIAM. This is a case of salvage in which the claimants of 
the three barges salved hâve appealed upon the ground that the allow- 
ances in the District Court were excessive. 

The steam tug Bohemia, proceeding from Baltimore to Norfolk with 
a tow of five barges, ail loaded with coal, was, during the night of Jan- 
uary 26, 1908, caught in a gale of wind from the south-southwest with 
a heavy sea when near Thimble Light, off Old Point Comfort. The 
wind and sea caused the barges to labor heavily and the waves to break 
over them. The Bohemia, although a powerful tug of the first class 
for Chesapeake Bay towing, was unable to make headvvay, and made 
scarcely any progress from 6 p. m. to 10 :30 p. m. At this time a 
schooner ran across the tug tow line and parted it between the first 
and second barges, so that the second, third, fourth, and fïfth barges 
went adrift. After they went adrift, the Mascot, the last barge of the 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tow, sank and was lost. The Bohemia, with the one remaining barge 
which was still attachée! to her, proceeded towards Norfolk and arrived 
at an anchorage in safety. Three of the barges which had gone adrift 
put out their anchors, and, as it happened that the wind did not in- 
crease, their anchors held; the barges were, however, in dire distress 
and danger because of the waves breaking over them, and the crews 
were alarmed. At this time the tug Dauntless, which had been out to 
the Capes, was returning and going towards Norfolk with a barge 
she had in tow. As she passed the Bohemia, the Bohemia blew four 
whistles to her indicating that her tow was in trouble, and the Daunt- 
less replied with four whistles indicating that she understood. The 
Dauntless proceeded and anchored her own barge in Hampton Roads, 
and immediately returned to render service. As she was returning and 
was passing the Bohemia, her master called to the master of the Daunt- 
less to go to the barges and rescue their crews. The Dauntless went 
past the Thimble Light in search of the barges which had gone adrift, 
and found them about 12 o'clock midnight, anchored about three-quar- 
ters of a mile eastward of the Thimble L,ight. The sea was dashing 
over the decks and the crews were anxious to hâve the barges taken to 
a place of safety, fearing they might sink, although it does not appear 
that they had as yet taken water in their holds. Finding that the Roan- 
oke had on board the master's wife, who was suffering from terror at 
her situation, the master of the Dauntless first went to her relief, and 
after difficulties in getting a line to her, which took near an hour on 
account of the danger of approaching her, he took her about 15 miles 
to a safe anchorage off Lambert's Point. Returning, he in like man- 
ner, with difficulty and some risk to his tug and crew, got a line made 
fast to the other two barges, and, getting up their anchors, he towed 
in the Nansemond and the Carroll, completing the service at about 
8 :30 a. m. 

The Roanoke and her cargo and f reight were valued at $11,000, the 
Carroll and her cargo and freight at $6,000, and the Nansemond and 
her cargo and freight at $7,625. The District Court, considering the 
very exposed place where the barges were anchored, and their péril, 
and the promptness and success of the service, held that it was a case 
of very meritorious salvage, and awarded as against the Roanoke, her 
freight and cargo, 12% per cent., amounting to $1,375, and as against 
the other two barges 7% per cent., amounting for the two to $951.87, a 
total of $2,326.87, and costs. 

We think thèse sums were libéral, and more than, from the case as 
it appears from the printed record, we should hâve been disposed to 
hâve allowed. While salvage awards should be sufficiently libéral to 
excite the enterprise and daring of salvors, and handsomely compen- 
sate them for the risks to which they expose their lives and property, 
the award should not be such as to deter the vessel in distress from 
accepting the necessary help on account of its excessive cost. It would 
seem that in a case of this class, where the service rendered, although 
â salvage service, is not in its nature différent from the customary em- 
ployment of the salvor, and the danger is not certain and extrême, an 
allowance of a lump sum bearing some relation to the cost of the serv- 
16T F.— 8 
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ice, if rendered under a contract, is fairer than a percentage of the 
value of the salved property. 

While we are inclined to think that the awards in the présent case 
are somewhat more than we can see that the facts called for, we cannot 
say they are excessive. Great weight is to be given to the conclusion of 
the learned District Judge, experienced in admiralty and familiar with 
the spécial périls of the locality where the barges were exposed, and 
who had the advantage of having seen the witnesses. The rule is not 
to disturb the awards in such cases unless clearly and greatly excessive. 
This we do not think was so in this case, and the decree is affirmed. 



LENNOX v. ALLEN-LANE CO. et ni. (two cases). SAME v. ROSEN- 
ORANTZ et al. (two cases). SAME v. COBB et al. (two cases). 

(Circuit Court of Appeals, First Circuit. December 16, 1908.) 

Nos. 790, 791, 792, 793, 794, 795. 

1. Bankruptcy (§ 449*)— Adjudication Afteb Jury Trial— Mode of Review. 

An adjudication of bankruptcy following a jury trial and based on the 
verdict of the jury is reviewable only on writ of error as in an action at 
common law. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915 ; Dec. Dig. 
§ 449.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Bankruptcy (§ 91*)— Adjudication— S ufficiency of Evidence. 

Evidence held to sustain the verdict of a jury finding that an alleged 
bankrupt eommitted an act of bankruptcy by making a gênerai assign- 
aient both individually and as a member of a partnership. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 91.*] 

Appeals from and in Error to the District Court of the United 
States for the District of Massachusetts. 

John P. Leahy, for appellant and plaintifï in error. 

Edward F. McClennen (Brandeis, Dunbar & Nutter and J. Butler 
Studley, on the brief), for appellees and défendants in error Allen-Lane 
Co., Francis A. Foster, Holyoke Nat. Bank, and Charter Oak Nat. 
Bank. 

Jeremiah Smith, Jr., for appellees and défendants in error George S. 
Rosencrantz, Melville L. Cobb, and other petitioning and intervening 
creditors. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

LOWELL, Circuit Judge. The Allen-Lane Company filed a pétition in 
bankruptcy against Patrick Lennox and James T. Lennox, doing busi- 
ness as copartners under the firm name of P. Lennox & Co. The act 
of bankruptcy alleged was a gênerai assignment executed by both Pat- 
rick and James, which set out the existence of the partnership and 
assigned both partnership and individual property. James made no 

•for other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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substantial défense, and 'is not concerned with the case at bar. Patrick 
pleaded (1) that he did not commit an act of bankruptcy, but was in- 
duced to sign the gênerai assignment fraudulently and without knowl- 
edge of its contents or légal effect, so that the same was void as far 
as he was concerned; (2) that he was not a partner of James T. Len- 
nox or interested in the business carried on under the name of P. 
Lennox & Co. He claimed a jury trial in respect of the questions con- 
ceming which he was entitled thereto. The case was tried to a jury 
upon the following issue : "Did Patrick Lennox, individually and as 
copartner in the firm of P. Lennox & Co., consisting of himself and 
James T. Lennox, on or about September 5, 1907, make a gênerai 
assignment for the benefit of creditors of said copartners and of said 
firm" to the assignée named in the above-mentioned instrument ? The 
petitioners introduced the assignment and rested. Patrick took the 
stand in his own behalf , and called as witnesses James T. Lennox and 
Nutter, the common-law assignée. They testified concerning the cir- 
cumstances of Patrick's signature. Upon this évidence, the court di- 
rected the jury to find upon the issue in the affirmative, and to this di- 
rection Patrick duly excepted. He sued out a writ of error to this court, 
No. 791, now before us, and brought an appeal, No. 790, from the 
adjudication which followed the verdict of the jury. 

In Elliott v. Toeppner, 187 U. S. 327, 23 Sup. Ct. 133, 47 L. Ed. 
200, the Suprême Court held that a trial by jury under the bankruptcy 
act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 
3418]) concerning the bankruptcy of a respondent is a trial according 
to the course of the common law ; that the court of bankruptcy cannot 
enter judgment contrary to the verdict, and that the verdict may be 
set aside or the judgment reversed by an appellate court only upon writ 
of error, as in an action at common law. Hence No. 790, being the 
appeal of Patrick from the adjudication of bankruptcy, must be dis- 
missed. 

Corning to the writ of error, No. 791, we find no error of law in the 
course of the trial. We hâve before us ail the évidence which was 
before the jury, and it did not warrant a négative answer to the ques- 
tion at issue. Patrick signed the gênerai assignment, which described 
him as a member of the partnership, and purported to convey to Nut- 
ter both partnership and individual property. Nutter came to him 
with a letter from James T. Lennox, asking Patrick to sign a docu- 
ment which was handed to Patrick by Nutter. Nutter told Patrick that 
the paper was an assignment. Patrick did not read it because "it 
looked like a good deal of a job for me to read it, so I didn't read it." 
He said that he did not know that he was assigning to Nutter ail his 
assets. This falls far short of establishing the fraud and ignorance 
which Patrick set up in his pleadings, and the learned judge of the Dis- 
trict Court was right in directing an affirmative answer to the question 
proposed to the jury. That question included ail the éléments needed 
to establish the bankruptcy of Patrick Lennox, and also his partnership 
in the firm of P. Lennox & Co. 

From the record in No. 790 it appears that there was dispute con- 
cerning the tribunal which should try the issue of partnership or no 
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partnership. Counsel for Patrick contended that thîs issue should be 
determined by a jury. The learned judge directed an inquiry by the 
référée, who found that Patrick was a partner, and this finding was 
confirmed by the judge. Patrick contends that he was entitled to a 
jury trial upon the issue of partnership or no partnership. Notwith- 
standing that the District Court had passed upon this issue on the re- 
port of the référée made as above stated, it subsequently took there- 
upon the verdict of the jury, which expressly found that Patrick was a 
partner. This finding was based upon évidence which warranted no 
other conclusion. The proceedings had before the référée concerning 
the partnership issue may therefore be disregarded. 

Inasmuch as adjudication of bankruptcy has correctly passed against 
Patrick Lennox, both as partner and as individual, under the Allen- 
Lane pétition, we need not discuss the other pétitions filed against him. 
So far as No. 793, Lennox v. Rosencrantz, and No. 795, Lennox v. 
Cobb, présent issues not already dealt with, they raise merely moot 
questions. Two other appeals, No. 792, Lennox v. Rosencrantz, and 
No. 794, Lennox v. Cobb, will be dismissed for the reasons stated in 
our opinion concerning No. 790. 

In No. 790, the appeal is dismissed without costs. 

In No. 791, the judgment of the District Court is affirmed, and the 
défendants in error recover their costs in this court. 

In No. 792, the appeal is dismissed without costs. 

In No. 793, the judgment of the District Court is affirmed, and the 
défendants in error recover their costs in this court. 

In No. 794, the appeal is dismissed without costs. 

In No. 795, the judgment of the District Court is affirmed, and the 
défendants in error recover their costs in this court. 



WILLAMETTE PULP & PAPER CO. v. BONNES. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 190!>.) 

No. 1,616. 

Master and Servant (§ 286*) — Master's Liability foe Injury to Servant 
—Actions— Questions for Jury. 

In an action by a servant to recover from the master for an injury, 
where there was évidence tending to support plaintiff's allégation that 
his injury resulted from the négligence of défendant in failing to suffl- 
ciently light a passageway through which plaintiff was reqnired to pass 
with a truck, and in permitting wet pulp to accumulate on the floor, 
rendering it dangerous, such issue was properly submitted to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 286.*] 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

Franklin T. Griffith and Rufus Mallory, for plaintiff in error. 
Henry E. McGinn and C. D. Latourette, for défendant in error. 
Before GILBERT, ROSS, and MORRO W, Circuit Judges. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to daté, & Rep'r Index"» 
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ROSS, Circuit Judge. The sole question presented by this writ of 
error is whether the court below erred in denying a motion made by 
the défendant to the action for a direction to the jury to return a ver- 
dict in its favor. 

The action was one for damages for personal injuries sustained by 
the défendant in error, who was plaintiff in the court below, while 
trucking pulp. The record shows that the plaintiff had been employed 
by the défendant company for some time in its paper mills at Oregon 
City, state of Oregon, as a grinder, but that on the 31st day of Octo- 
ber, 1906, he was put to trucking pulp from the warehouse out to the 
dock, in doing which he had to pass through a long passageway in 
which there was at one place a rather steep incline. The next day, 
November lst, in running the truck, the plaintiff, in going down the 
incline, stepped on a pièce of pulp, slipped and fell, sustaining the in- 
jury for which he sued. The ground of his action wàs the alleged 
négligence of the défendant in permitting pièces of pulp to so accu- 
mulate upon the floor of the passageway, and the floor to be so wet, 
as to make the passageway dangerous, and also in failing to keep it 
properly lighted. 

There was évidence tending to show those alleged acts of négli- 
gence; for example, the plaintiff was questioned, and answered as 
follows : 

"Q. Now, in going from the warehouse to the dock, just explain to the jury 
about this passageway that you had to go through? A. The passageway is 
dark ail the way through there, principally. Q. Well, where was that— in 
the mill? A. Tes, sir. Q. You had to go through that, did you? A. Yes, 
sir. Q. Now, tell the jury about those lights in there. A. The lights where 
I fell and got my leg broke, where I fell, is, as he told you, there, about 
that door there, the door there where I corne through, we would corne like I 
was going through there; corne down through; light cornes through that 
door there. Q. Sit still ; you don't need to gesture. Just tell the jury conning 
from the warehouse where that passage way was situated and how it was 
lighted. A. Well, I can't like that out myself, for it is a crooked road. I 
was never in there before. Q. How wide was the passageway — about how 
wide? A. In the place where I fell and broke my leg, or clear through the 
mill? Q. Yes, where you fell. A. Some places it was wider than it is in 
others. On that slip where I broke my leg I think that is something like 6 
feet wide. There are other places, I should judge, it is in the neighborhood 
of 10 or 12 feet wide, I should judge. Q. How was that place lighted? 
What light was there there? A. There where I broke my leg there was one 
light sets out on a beam there, like over that door, 25 feet. There is another 
light. I fell like if that light was right there. Q. 25 or 35? A. 25 feet. 
Then on down from that one, 36 feet, there is another light. There's three 
lights in that one passage way. Q. How far is it from the light, from the 
daylight, at the entrance and over down to the next lamp down that pas- 
sageway? A. It is 25 feet. Q. Down that passageway, is it? A. It is down 
that passageway there. Q. Now, I am talking about the passageway you 
went through. How far was it between those two lamps? A. It is 25 feet 
from the flrst one. That flrst one you might say is no lamp there. The 
daylight, when you corne in from there, that light blinds anyway. You 
can't see nothing there. Q. You think there were about three lights through 
the passageway? A. I think there were three lights, if I remember right. 
Q. Was there any other light there — daylight or anything? A. No, sir, there 
is no light back that way at ail more than what you get from those lamps. 
This way, as Mr. Griflïth says, there's lights through there; but coming in 
from that way, it blinds you instead of giving you light. You can't see noth- 
ing; you can't see the bottom. Q. Was there any daylight in that passage- 
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way, Mr. Bonner? A. No, sir; not only wliat you get froui this place back 
hère. Q. From the end? A. Tes, sir. * * * Q. Could you see the floor 
of the incline in passiug over? A. No, sir.' ïou can't see tlie bottom of the 
floor there. It is very dim there. Q. What is that? A. No, sir you can't 
see the bottom of the floor there when you go through there. Q. What do 
you mean by the bottom of the floor — the surface? A. Well, the floor of the 
incline where you are going up that passage. Q. ïou can't see it at ail? 
A. Well, you might possibly see it by looking; but then you can't see any- 
tbing — it is just like looking down in a well ; you can see down into it, but 
then you can't see the bottom of it good. * * * Q. Could you see the 
floor? A. If you had a lantern you might. Q. Did you see the floor at that 
time? A. No, sir; you can't see the floor down there where I fell without 
you had a lantern." 

Fred Kennedy, a witness for the plaintif?, was questioned, and an- 
swered, among other things, as follows : 

"Q. You heard the plaintiff testify about this passageway runniug from 
the storeroom out to the dock, hâve you not? A. How is that? Q. Where 
was ne hurt? Now, are you acquainted, were you at that time acquainted. 
with that passageway? A. I was. Q. How about the light there at that 
time, Mr. Kennedy? Just tell the jury about those lights. A. The lights 
were dim, not BufHc-ient. Q. Oould you see the floor from those lights? A. 
I could by hesitating. Q. By what? A. By hesitating there a minute after 
coming in out of the light. By going slow and hesitating a few minutes, 
or a minute there, you can see the lights or you can see the floor. Q. Could 
you at that time see the floor of this incline, or see any pulp? Was the light 
sufBcient at that time, on the floor? A, Yes, sir I think it was sufficient for 
that. Q. You could see it if you stopped? A. I could see it; yes, sir. Q. 
If you stopped and hesitated and exaniined? A. Yes, sir." 

J. Sondergard, a witness for the plaintiff, was questioned, and an- 
swered, among other things, as follows: 

"Q. Could a man coming down that incline with a truck in front of hiiu. 
as Bonner was, could he see any wet pulp on the floor, do you think, from 
those lights? A. I don't know whether he could or not, coming from the 
outside, coming from the lights. Q. About how many lights were there? 
A. Well, I don't remember. Q. In the passageway — in the gangway? A. 
I don't know how many there were. Q. Were there any Windows on the 
side, or any other daylight you could see in there? A. No, sir. Q. How 
were those lights, those lamps there, with regard to being smoky or dim? 
A. Dim. Q. Sir? A. They were smoky. Q. How long had they been that 
way? A. I don't know." 

Robert Cook, a witness for the plaintiff, was questioned, and an- 
swered, among other things, as follows: 

"Q. How were the lights in that passageway? A. Well, the lights seemed 
to be a little dim. Q. From what cause? A. Well, I don't know, unless 
it would be from the steam or something, maybe get on the globes, and cause 
it to be a little dim ; something like that. Q. What was the color of the 
dimness? A. Oh, kind of dark; dark lights; I don't know. Q. Ix>ok any- 
thing like smoke? A. Yes, it was a little kind of dull. I don't know what 
color you call it. Q. How many lights did they hâve through that passage- 
way? A. I don't know. I never counted them. Q. Well, did they hâve suf- 
ficient light there to show up the floor to the men? Mr. Grifflth: That calls 
for a conclusion. Mr. Latourette: I suppose you are correct there as a mat- 
ter of law. Q. State whether you could see the floor plainly, or anything 
on the floor? A. No, you couldn't see it very plainly. Q. On account of 
what? A. Well, on account of the lights being dim; I suppose that was; it," 

There was also évidence tending to ?how that the floor of the pas- 
sageway was more or less wet and slippery, and that pièces of pulp 
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were permitted to accumulate upon it, thereby rendering it more or 
less dangerous. 

The testimony referred to certainly tended to sustain the alleged 
négligence on the part of the défendant; and, that being so, the court 
below was, we think, clearly right in its ruling to the effect that that 
issue was one to be passed upon by the jury — the défendant to the 
action having put in issue its alleged négligence; for the law cast 
upon the défendant company the duty to furnish the plaintifï a safe 
place, in view of the nature of the employment and of ail the facts 
and circumstances attending it, in which to work. It is also true that 
the plaintifï assumed the ordinary risks attending his employment, but 
he had the légal right to rely upon the performance by his employer 
of its légal duty, and if the place — ail things considered — was not safe, 
by reason of which the plaintifï was subjected to some extraordinary 
risk or danger, not known, and which he in the exercise of reasonable 
and ordinary care would not hâve known, then surely it cannot be 
properly said as matter of law that the plaintifï assumed any such ex- 
traordinary risk or danger. 

We are of the opinion that the court below properly submitted the 
issues in the case to the détermination of the jury. San Francisco & 
P. S. S. Co. v. Carlson (C. C A.) 161 Fed. 851 ; Bunker Hill & Sul- 
livan Min. & C. Co. v. Jones, 130 Fed. 819, 65 C. C. A. 363 ; George 
v. Clark, 85 Fed. 608, 29 C. C A. 374; Great Northern Ry. Co. v. 
McLaughlin, 70 Fed. 674, 17 C. C. A. 330. 

The judgment is affirmed. 



STANDARD MARINE INS. CO., LIMITED, OF LONDON. ENG., V. NOME 

BEACH LIGHTERAGE & TRANSPORTATION 00. 

(Circuit Court of Appeals, Ninth Circuit. February I, 1909.) 

No. 1,579. 

1. Appeal and Eeeob (§ 1058*) — Review— Harmless Ebror— Exclusion of 

Evidence. 

Error, if any, in excluding testimony given on a former trial by a 
witness since deceased, was harmless, where a déposition of the same 
witness was introduced In which he gave substantially the same testi- 
mony. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. S 4200; 
Dec. Dig. § 1058.*] 

2. Judgment (§ 812*) — Conoxusiveness— Peesons Concltjdeo. 

In an action by a cargo owner against an insurer to recover for loss 
of the cargo, the record in a suit in which the vessel and cargo were 
sold for salvage was admissible in évidence; the decree being binding 
on ail parties in interest, and it was iminaterial that the final decree of 
distribution in the salvage suit had not been entered at the time the 
Insurance action was commenced. 

[Ed. Note. — For other cases,- see Judgment, Dec. Dig. g 812.*] 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

For opinion below, see 156 Fed. 484. 

•For other cases see same topic & § numbek In Dec. & Am. Dtgs. 1907 to date, & Rcp't Indexes 
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William Rix, for plaintiff in error. 
Nathan H. Frank, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. When this case was formerly before this 
court (Standard Marine Insurance Co. v. Nome Beach É. & T. Co., 
133 Fed. 636, 67 C. C. A. 602, 1 L. R. A. [N. S.] 1095), w.e reversed 
a judgment rendered in favor of the défendant in error on a policy 
of insurance covering certain articles laden on the barkentine Cather- 
ine Sudden for a voyage from the port of San Francisco to Nome, 
Alaska. The judgment was reversed, and the cause remanded for a 
new trial, on the ground that the évidence of the master of the vessel, 
Capt. Panno, indicated that the loss of the cargo resulted directly from 
the master's act in designedly undertaking to force the vessel through 
floating ice in order to arrive more quickly at his destination, and se- 
cure a better market for his cargo, with full knowledge of the dan- 
gers to be encountered, and with ample time to hâve avoided them. 
Such conduct we held to be not mère négligence, but willful omission 
to perform a légal duty, and an intentional commission of a wrongful 
act, and we held that the insurer was not liable for loss caused there- 
by. On the second trial of the cause a verdict was again returned for 
the défendant in error, and judgment was rendered thereon. The évi- 
dence adduced on behalf of the défendant in error on the second trial 
differed frorh that which was introduced on the first trial, in that tes- 
timony of witnesses was taken to establish the fact that it was usual 
and customary with vessels on the voyage to Nome, when reaching 
floating ice, to enter the same, and proceed through it by selecting leads 
or channels and following from one opening to another, thus making 
their way forward by degrees. 

The assignment of error which îs now principally relied upon is that. 
on the trial in the court below, the plaintiff in error was denied the right 
to introduce évidence of the testimony given by Capt. Panno on the 
first trial ; it being shown that lie had died since so testifying. That 
such testimony was admissible, the plaintiff in error contends, is shown 
by Ruch v. Rock Island, 97 U. S. 693, 24 L. Ed. 1101, and Mattox v. 
United States, 156 U. S. 237, 15 Sup. Ct. 337, 39 L- Ed. 409. The de- 
fendant in error, on the other hand, contends that in the fédéral courts, 
by reason of section 861, Rev. St. (U. S. Comp. St. 1901, p. 6G1), évi- 
dence of the testimony given by a witness on a former trial, deceased 
at the time of the second trial, is not admissible ; citing Ex parte Fisk, 
113 U. S. 713, 5 Sup. Ct. 724, 28 E. Ed. 1117, Diamond Coal & Coke 
Co. v. Allen, 137 Fed. 705, 71 C. C. A. 107, and Mulcahey v. Lake Erie 
& W. R. Co. (C. C.) 69 Fed. 172. We deem it unnecessary to pause 
to consider which of thèse two contentions is correct; for, as we read 
the record, it appears therefrom that, if it was error to exclude the 
proffered testimony, the error was harmless, for the reason that sub- 
stantially the same testimony is to be found in the déposition of Capt. 
Panno taken prior to the first trial, and introduced on the second trial, 
and in the testimony of Capt. Simmie, who testified on the second tri- 
al. It is not necessary to relate in détail ail of the testimony of Capt. 
Panno on the first trial which the plaintiff in error offered on the sec- 
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oud trial. It ail related to his navigation of the vessel after reaching 
the ice, and to his efforts to get through the ice. The most important 
portions of it are the following: 

"Some of thèse small chunks that I notlced floating about were a quarter of 
a mile, a mile, and five miles apart. They -were not very numerous. I sailed 
right on, and did not turn around and go back. My object was to get through 
it. When I got to the ice itseif, I found leads once in awhile." 

He testified to sighting a number of vessels about the time when he 
first struck the ice, and said that they were ail in the position in which 
he was, steamers and sailing vessels bound for Nome with the same 
kind of cargo that he had. "We were ail tr'ying to get through as soon 
as we could— as early as we could get there. We wanted to market 
our goods. The next morning after sighting the ice it was broken, but 
rather larger — larger in proportion. * * * On the third day we 
could not get through it. We got in a lead, and we could not get 
through. I tacked ship and stood back again, and found a lead I sup- 
pose 10 or 15 miles. I went right into it, still fighting to get up to 
Nome. * * * There was a pièce of ice that I supposed I would go 
clear of, and down under water it stuck out like that desk, and hit her 
bow down under water. * * * The moment I struck the ice there 
was a hole in my bow." In his déposition above referred to, which was 
admitted in évidence on the second trial, Capt. Panno deposed : 

"When I first sighted the ice, I présume I might hâve put about if I desir- 
ed, and hâve gone to Dutch Harbor. As a matter of seamanship, I could 
hâve done it ; for I could hâve corne back to San Francisco if I so desired. I 
was eight days in the ice before I was taken out of the ice and to Nome. 

* * * At the time I got into the ice some came together a little. There 
would be cakes of ice ail through." 

Capt. Simmie, a master mariner of 30 or 40 years' expérience, who 
was on board the vessel, testified : 

"About three or four days after we got into Behring Sea, we encountered 
the ice. It was small drift ice at first, gradually getting into larger pièces 
and floating fields, drift ice. * * * Danger was first to be apprehended 
when we got into the ice. We could not get any further. W T e got to the end 
of the lead. The ice apparently is constantly on the move with open leads, 
and we followed the leads as far as we could, and then made fast to the ice. 

* * * After we got into a position of that sort, and the danger was ap- 
parent, there was no means by which we could hâve turned back. * * * 
The Catherine Sudden sailed in various directions, always making toward the 
nortli if possible — toward Cape Nome. Some days the wind was from the 
south, so that we had a fair wind, and, of course, we could not beat back, 
because there was not any room to beat back. » * * Then the ice closed 
in on us, and it was then too late to return." 

But it is not necessary to proceed further with the détails of his tes- 
timony. It is substantially the same as that given by Capt. Panno on 
the first trial, and is not contradicted by any witness. 

The only other assignment of error requiring notice is that the court 
overruled the objection of the plaintifï in error to the admission in évi- 
dence of the record of the salvage suit of Benson et al. v. The Barken- 
tine Catherine Sudden, in the District Court of Alaska, Second Divi- 
sion. The objection was that the record was not binding on the plain- 
tif? in error, and was res inter alios acta. On the argument in this 
court counsel for the plaintif! in error makes the further objection that 
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the final judgment in the salvage suit was not rendered until long aft- 
er the commencement of this action. Neither of thèse objections is vveli 
taken. The judgment in the salvage suit, decreeing the sale of the 
barkentine for the benefit of the salvors and others, was binding up- 
on ail who had any'interest in the res. Gelston v. Hoyt, 3 Wheat. 2 4 Ci, 
313, 4 L. Ed. 381. As to the second objection, it is true that the final 
decree of distribution in the salvage case was made after the com- 
mencement of this action, but the vessel was ordered to be sold, and 
default was entered, and an order of référence was made long prior 
to the commencement of the action. Thereby the défendant in error 
was deprived of ail right and title in the vessel. That the final decree 
was rendered after the commencement of this action does not render 
the record incompétent. 
The judgment is affirmed. 



UNITED STATES v. BREWSTER. 

(Circuit Court of Appeals, Fiftli Circuit. January 18, 1909.) 

No., 1,811 (1,901). 

CUSTOMS DUTIES (§ 20*)— CLASSIFICATION— ZlNC ORES— "CALAMINE"— "MlN- 
EBALS CRUDE"— "LEAD-BEARING OliE OF A IX KlNDS." 

The zinc ores known as carbonate, silicate, and sulphide of zinc are 
free of duty, the carbonate and silicate as "calamine," and the sulphide 
as "minerais, crude," under Tariff Act Julv 24, 1897. c. 11, § 2, Free 
List, pars. 514, 634, 30 Stat. 196. 199 (TJ. S. Comp. St. 1901, pp. 1682. 
1685), except thnt when they contaln lead they are subject to the duty 
provided on "lead-hearing ore of ail kinds," in section 1, Setiedule C, 
par. 181, 30 Stat. 166 (U. S. Comp. St. 1901, p. 1644). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 26.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Texas. 

The court below affirmed décisions by the Board of United States Gen- 
eral Appraisers, whieh had reversed the assessment of duty by the collecter 
of customs at the port of Laredo. The case involves tbe following provisions 
of Tariff Act .'lui y 24, 1897, c. 11, 30 Stat. 151 (U. S. Corap. St. 1901. p. 1626): 

"Par. 181. Lead-bearing ore of ail kinds, one and one-half cents per pound 
on the lead eontained therein. * * * 

"Par. 183. Metallic minerai substances in a crude state, and inetals un- 
wrought, not specially provided for in this act, twenty per centuui ad va- 
lorem. * * * 

"Par. 514. Calamine. * * * 

"Par. 614. Minerais, crude, or not advanced in vaine or condition by reîining 
or grinding, or by other process of manufacture, not specially provided for 
in this act." 

The character of the materials in controversy is stated as follows in the 
government's brief : 

The imported ores, broadly described, were: (a) Concentra ted sulphides 
containing 28 per cent, zinc and 2 per cent. lead. (b) Carbonates crushed and 
hand-picked, containing 28 per cent, zinc and 7 per cent. lead. (c) Carbonates 
and silicates combined, crushed and hand-picked (21 to 35 per cent, carbonate, 
2 to 26 per cent, silicate), in some less than 1 per cent, of lead, and in others 
no lead. 

In some instances duty was assessed under said paragraph 183, Tariff Act 
1897 ; in other instances duty wasi assessed on the lead contents under said 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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paragraph 181, and on the zinc contents under paragraph 183; and in one 
case duty was assessed only on the lead contents. 

The Board of General Appraisers held, as claimed by the importer, that the 
merchandise was free of duty, the carbonates and silicates under paragraph 
514, as "calamine," and the sulphides under paragraph 614, as "minerais, 
orude," except that the lead-bearing ores were held subject to the duty pro- 
vided in said paragraph 181 for "the lead contained therein." This conclusion 
was afflrmed by the Circuit Court, except that the latter tribunal held that 
said provision in paragraph 181 for "lead-bearing ores" was exclusive. 

The opinion filed by the Circuit Court is as follows: 

"BURNS, District Judge. This is an appeal in the nature of a pétition to 
revievv the action of the Board of General Appraisers in holding the several 
importations in question subject to duty under paragraph 181 of the tariff 
act of July 24, 1897, c. 11, § 1, Schedule C, 30 Stat. 166 (U. S. Comp. St. 1901, 
p. 1644). gaid paragraph is as follows: 

" 'Lead-bearing ore of ail kinds, one and one-half cents per pound on the 
lead contained therein.' 

"The counsel for the importer concèdes that this assessment is correct; and, 
whilst the action of the collecter of customs in so assessing duty was em- 
braced in the original protests, it was abandoned upon the hearing, and there- 
fore is not at issue hère. The appellant in its pétition complains of the ac- 
tion of the board in not sustaining the action of the collecter in assessing 
an additional duty of 20 per cent, ad valorem under paragraph 183 on the 
value of the zinc contents. The importations involved in the several pro- 
tests consist of zinc ore ; and the importer in his protests claims the same te 
be free of duty under paragraphe 514, 614, 620, or, in the alternative, that, in 
the event the same is subject to duty, only the lead contents thereof are dutia- 
ble at the rate of 1% cents per pound. 

"In so far as the spécifie duty is concerned, the question présents no diffi- 
culty; the language clearly and speciflcally provides that the lead contents 
shall be subject to duty at the rate assessed by the collecter. Besides as sug- 
gested, this feature has been eliminated by the counsel for the respondent, and 
therefore not a subject for further inquiry. 

"The single question hère presented is, are the ores free of duty under para- 
graphe 514 and 614, or subject to duty at the rate of 20 per cent, ad valorem 
under paragraph 183? If the latter provision does not apply, it follows that 
the General Board is not in error in holding the importations not subject to 
the ad valorem tax. 

"Paragraph 183 is as follows: 

" 'Jletallic minerai substances in a crude state, and metals unwrought, not 
spécial ly provided for in this Act, twenty per centum ad valorem.' 

"From the évidence in this case it appears that zinc as métal is not found 
in the ores involved herein, nor are they metallic minerai substances, and 
therefore not subject to duty under paragraph 183. This conclusion is reach- 
ed from the entire record as an original proposition, and is supported by the 
opinion in the case of Hempstead v. Thomas, 122 Fed. 538, 59 C. C. A. 342. 

"The court is of the opinion that the importations in question are free 
of duty under sections 514 and 614, and the contention of appellant cannot be 
sustained that the latter section is without application by reason of the im- 
portations having been advanced in value by what is claimed as 'a process of 
manufacture' ; said process consisting of eliminating the rock and dirt by 
hand and hammer, in order to reduce the bulk and save the paying of freight 
charges upon useless and foreign matter. This contention would require a 
broad stretch of the imagination to designate the labor performed as 'a pro- 
cess of manufacture.' 

"The case ciled, Hempstead v. Thomas, supra, is conclusive of the conten- 
tion made by the appellant. It follows as a conclusion of law: 

"First. That the provision for lead-bearing ores in paragraph 181, under 
the facts in this case, is exclusive, and that the importations are not sub- 
ject to additional duty. 

"Second. That paragraph 183 is without application to the merchandise in 
question. 

"Third. That the ores are free under paragraphs 514 and 614 of the tariff 
act of 1897. 
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"The pétition for revtew disclosing no error, the finding of the Board of 
General Appraisers should be in ail things afflrmed ; and the decree will so 
provide, with directions to the collecter of custonis to liquidate the eutries in 
accordance with this holding." 

Lodowick McDaniel and Rufus E. Foster, U. S. Attys. (James C. 
McReynolds, Sp. Asst. Atty. Gen., of connsel; Charles E. McNabb, 
on the brief), for the United States. 

Baker, Botts, Parker & Garwood (W. Wickham Smith, of counsel; 
Henry S. Wardner and Howard T. Walden, on the brief), for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. Under the facts in this case it is not necessary 
to décide whether the provision for lead-bearing ores in paragraph 
181, Tariff Act July 24, 1897, c. 11, § 1, Schedule C, 30 Stat. 166 (U. 
S. Comp. St. 1901, p. 1644), is exclusive. On the merits the Board 
of General Appraisers and the Circuit Court ruled correctly. 

The judgment of the Circuit Court is affirmed. 



THE DORCHESTER. 

THE FANNIE S. GROVERMAN. 

(Circuit Court of Appeals, Fourth Circuit. December 12, 1908.) 

No. 858. 
Collision (§ 99*) — Steameb and Sailing Vessel — Failttke to Keep Pboper 

LOOKOUT. 

A decree afflrmed which adjudged a steamship solely in fault for a col- 
lision with a small schooner at night in the Elizabeth river near Norfolk, 
based on flndings that the schooner carried proper lights, and that they 
should hâve been seen by the steamer in time to hâve avoided the colli- 
sion had she kept a proper lookout. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 211; Dec. Dig. 
§ 99.* 

Signais of meeting vessels, see note to The New York, 30 C. C. A. 630.] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

For opinion below, see 163 Fed. 779. 

Robert M. Hughes, for appellant. 

W. W. Old and W. W. Old, Jr. (James F. Duncan, on the brief), 
for appellees. 

Before GOFF, Circuit Judge, and MORRIS and BRAWLEY, Dis- 
trict Judges. 

PER CURIAM. This is a case of collision in the nighttime be- 
tween a large passenger steamship and a small schooner-rigged sailing 
vessel of only seven tons, occurring in the channel of the Elizabeth 
river about one mile south of the Deep Water Pier of the Jamestown 
Exposition shortly after midnight on September 12, 1907. The steam- 
ship struck the schooner amidship on her port side and eut her in two, 
her forward part passing the Steamship on the steamship's port side, 
and the after portion of the schooner passing on the steamship's 

•For other cases see saine topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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starboard side. The three persons who constituted tlie schooner's cap- 
tain and crew were thrown into the water, but were rescued, and 
John B. Lawson, who was a passenger, was severely injured. The 
District Judge found the steamship solely in fault, and decreed against 
her for the value of the schooner and her cargo, and awarded dam- 
ages to Lawson, the passenger who was injured. 

There are only two matters found by the District Judge which are 
controverted on this appeal. The first is whether or not the red light, 
which it is proved the sail vessel had in her port rigging, was bright 
enough to be seen at a sufncient distance to give notice to the steam- 
ship in time to avoid her, and the other is at what distance the sail 
vessel or her red light was actually seen, or should hâve been seen, by 
those navigating the steamship. On both thèse matters of fact the 
learned District Judge found for the schooner. Although there was a 
conflict of testimony, there was ample proof to sustain the libelant's 
contention that the schooner's red light was visible if the lookout of 
the steamship had performed his duty at a distance sufhcient to hâve 
enabled the steamship to hâve avoided the schooner if she had ported 
instead of starboarding and attempting to cross the schooner's bow. 

After a considération of the testimony, aided by the argument of 
counsel, we are satisfied the conclusions of the learned District Judge 
were right, and that the decree should be affirmed. 



TOEG et al. v. SUFFERT. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1909.) 

No. 1,534. 

1. Courts (§ 405*) — Circuit Courts of Appeals — Appellate Jukisdictioît 

fbom United States Court in China— Mode op Review. 

Act June 30, 1906, c. 3934, 34 Stat. 814 (U. S. Comp. St. Snpp. 1907, 
p. 797), creating a United States Court for China, provides, in section 3, 
that "appeals shall lie from ail final judgments or decrees of said court 
to the United States Circuit Court of Appeals of the Ninth Judicial 
Circuit, and thence appeals and writs of error may be taken from the 
judgments or decrees of the said Circuit Court of Appeals to the Su- 
prême Court. * * * Said appeals or writs of error shall be regulated 
by the procédure governing appeals within the United States from the 
District Courts to the Circuit Courts of Appeal and from the Circuit 
Courts of Appeal to the Suprême Court * * * respectively." Eeld, 
that such act recognizes the distinction between cases at law and in 
equity and admiralty, and requires the appellate procédure to conform 
to that of the Circuit and District Courts, and that a judgment of such 
court in an action at law is reviewable only on writ of error. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. § 405.*] 

2. Courts (§ 356*)— United States Courts— Procédure— Appeal and Error. 

Where it is sought to' review an action at law by appeal instead of writ 
of error, the Circuit Court of Appeals will dismiss the appeal on its own 
motion, though appellee makes no appearance. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1001, 1010 ; Dec. Dig. § 356.»] 

Appeal from the United States Court for China. 

Jernigan & Fessenden and Chickering & Gregory, for appellants. 

Before GILBERT, ROSS, and MORRQW, Circuit Judges. 

•For other cases see same topic & % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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GILBERT, Circuit Judge. The appellants in thîs case seek to re- 
view by appeal a judgment of the United States Court for China ren- 
dered in an action at law which they brought against the appellee 
to recover upon a promissory note. Section 3, Act June 30, 1906, c. 
3934, 34 Stat. 815 (U. S- Comp. St. Supp. 1907, p. 798), creating a 
United States court for China, provides : 

"That appeals shall lie from ail final judgments or decrees of said court to 
the United States Circuit Court of Appeals of the Ninth Judicial Circuit, and 
thence appeals and writs of error may be taken from the judgments or de- 
crees of the said Circuit Court of Appeals to the Suprême Court of the United 
States in the same class of cases as those in which appeals and writs of er- 
ror are permitted to judgments of said Court of Appeals in cases coming from 
District and Circuit Courts of the United States. Said appeals or writs of 
error shall be regulated by the procédure governing appeals within the United 
States from the District Courts to the Circuit Court of Appeals, and from the 
Circuit Court of Appeals to the Suprême Court of the United States, respee- 
tively, so far as the same shall be applicable ; and said courts are hereby em- 
powered to hear and détermine appeals and writs of error so taken." 

It is apparent from a reading of this section that it was the inten- 
tion of Congress to recognize the distinction between cases at law 
and cases in equity and admiralty, and to provide that the mode of 
procédure by which the appellate jurisdiction of this court may be in- 
voked shall conform in ail respects to the statutes and rules of court 
governing appeals and writs of error from the District and Circuit 
Courts. The statute is not unlike the statute which was construed in 
Chase v. United States, 155 U. S. 489, 15 Sup. Ct. 174, 39 L. Ed. 
284. The case could hâve been brought to this court only upon writ 
of error. For want of jurisdiction we are required to dismiss the 
appeal, notwithstanding that the appellee has made no motion nor 
appearance herein. Jones v. La Valette, 5 Wall. 579, 18 L. Ed. 550 ; 
Génères v. Campbell, 11 Wall. 193, 30 L. Ed. 110; Bevins et al. v. 
Ramsay et al., 11 How. 185, 13 L. Ed. 657; Behn, Meyer & Co. v. 
Campbell & Go Tauco, 200 U. S. 611, 26 Sup. Ct. 753, 50 L. Ed. 619. 

The appeal is dismisse.d. 



UNITED STATES v. SIOUX CITY STOCK TARDS CO. 

(Circuit Court of Appeals, Eighth Circuit. February 12, 1909.) 

No. 2,935. 

L Trial (§ 395*) — Finding bt Court— Tbial by Court— "Spécial Finding" 
Undeb Rev. St. §§ 649, 700, Defined. 

The spécial fmding contemplated by Rev. St. §§ 649, 700 (U. S. Comp. 
St. 1901, pp. 525, 570), is a spécifie statement of those ultimate facts up- 
on which the law must détermine the rights of the parties. It corre- 
sponds to the spécial verdict of a jury, is equally spécifie and responsive to 
the issues, and is spread at large upon the record, as part thereof, in like 
manner as is such a verdict. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 927-934; Dec. Dig. § 395.» 
For other définitions, see Worâs and Phrases, vol. 7, p. 6576.] 

2. Tbial (§ 395*)— Opinion op Tbial Judge— Not a "Spécial Finding." 

An opinion of the trial judge setting forth the reasons for his décision 
in an action at law tried by a Circuit Court without the intervention of 
a jury cannot be regarded as a spécial finding within the meaning of Rev. 
St. §§ 649, 700 (U. S. Comp. St. 1901, pp. 525, 570). 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 927-934; Dec. Dig. § 395.»] 

(Syllabus by the Court.) 

•For other casea see same topic & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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In Error to the Circuit Court of the United States for the North- 
ern District of Iowa. 

For opinion below, see 162 Fed. 556. 

Frederick F. Faville, U. S. Atty., and James A. Rogers, Asst. U. 
S. Atty. 

William Milchrist and George C. Scott, for défendant in error. 

Before VAN DEVANTER, Circuit Judge, and RINER and AMI- 
DON, District Judges. 

VAN DEVANTER, Circuit Judge. This was a civil action to re- 
cover a penalty alleged to hâve been incurred under section 3 of the 
act of June 29, 1906, c. 3594, 34 Stat. 608 (U. S. Comp. St. Supp. 1907, 
p. 919), known as the "28-Hour Law." The answer was practically a 
gênerai déniai, and the issues of fact were determined by the Circuit 
Court without the intervention of a jury, pursuant to a written stipu- 
lation of the parties. The trial resulted in a judgment for the défend- 
ant, which necessarily imported, although it did not expressly contain, 
a finding in the defendant's favor. Error was originally assigned up- 
on several rulings of the trial court, but counsel for the government 
concède, in their reply brief, that they must rely upon the single con- 
tention that what they assume was a spécial finding is not sufficient 
to support the judgment. Unfortunately for this contention, however, 
there was no spécial finding. That which counsel assume was such is 
not so designated in the record, was not so intended by the trial court, 
and cannot be so regarded by this court. It is an extended opinion (re- 
ported 162 Fed. 556) in which the trial judge refers to the issues form- 
ed by the pleadings, portions of the évidence, the statute, and the con- 
tentions advanced by counsel, and then discursively disposes of those 
contentions, and concludes that the penalty sought to be recovered had 
not been incurred by the défendant. Repeated décisions of the Su- 
prême Court, as also of this court, make it altogether plain that such 
an opinion is not a spécial finding within the meaning of the statute 
(Rev. St. §§ 649, 700 [U. S. Comp. St. 1901, pp. 525, 570]), and can- 
not be resorted to for the purpose of controlling, modifying, or sup- 
plementing the finding otherwise disclosed or imported by the record. 
British Queen Mining Co. v. Baker Silver Mining Co., 139 U. S. 222, 
11 Sup. Ct. 523, 35 L. Ed. 147; Saltonstall v. Birtwell, 150 U. S. 
417, 14 Sup. Ct. 169, 37 L. Ed. 1128; Stone v. United States, 164 U. 
S. 380, 17 Sup. Ct. 71. 41 L. Ed. 477 ; York v. Washburn, 64 C. C. 
A. 132, 129 Fed. 564; Hayden v. Ogden Savings Bank, 85 C. C. A. 
558, 158 Fed. 90. The spécial finding contemplated by the statute is 
a spécifie statement of those ultimate facts upon which the law must 
détermine the rights of the parties. It corresponds to the spécial 
verdict of a jury, is equally spécifie and responsive to the issues, and 
is spread at large upon the record, as part thereof, in like manner as 
is such a verdict. Burr v. Des Moines Co., 1 Wall. 99, 102, 17 L- Ed. 
561; Norris v. Jackson, 9 Wall. 125, 19 L. Ed. 608; St. Louis v. 
Ferry Co., 11 Wall. 423, 428, 20 L. Ed. 192; Wilson v. Merchants' 
Loan & Trust Co., 183 U. S. 121. 22 Sup. Ct. 55, 46 L. Ed. 113; 
Minchen v. Hart, 18 C. C. A. 570, 72 Fed. 294; Anglo-American 
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Co. v. Lombard, 68 C. C. A. 89, 102, 132 Fed. 721 ; United States v. 
Cleage (C. C. A.) 161 Fed. 85. 

As there was no spécial finding, and as it is only when there is 
such a finding that this court can consider the sufficiency of the facts 
found to support the judgment (Dickinson v. Planters' Bank, 16 Wall. 
250, 257, 21 L. Ed. 278), it follows that the single contention now re- 
lied upon relates to a matter which it not open to review upon this 
record. And, this being so, we express no opinion upon the propo- 
sitions of law advanced by the trial judge in support of his conclusion. 

The judgment is affirmed. 



NEIDER et al. v. HIGGIN MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit. December 18, 1908.) 

No. 1,805. 

Patents (§ 328*)— Anticipation— Tufting Buttons fob Cushions. 

The Neider patent, No. 630,553, and tfîe Marggraff patent, No. 695,468, 
both for improvements in tufting buttons for cushion seats, consisting of 
strengthening the base of the prongs which are passed through the ma- 
terial and clinched, so that the bending point, when clinched, will be at 
some distance froni the head of the button where the métal has not pre- 
viously been weakened by bending, conceding that the improvements in- 
volve invention, are void for anticipation by the Jensen patent No. 377,029, 
for a paper fastener. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Kentucky. 

W. F. Murray, for appellants. 

Wm. H. Fisher and F. A. Faber, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is a bill to restrain infringement of 
patent No. 630,553, granted to Fred A. Neider, and of patent No. 695,- 
468, granted to Frederick Marggraff, both assigned to the complain- 
ant corporation. Both patents are for improvements in tufting but- 
tons for cushion seats. Both are clinching buttons, and consist of a 
head with two outwardly projecting métal prongs which are passed 
downward through the material forming the cushion and are then bent 
back over the back, or under, side of the cushion. Such clinching but- 
tons were well known before the Neider patent, and, as his spécifica- 
tions state, had been stamped out of sheet métal; the prongs being of 
uniform width from the back to' the tapered point. A well-known form 
of such button, prior to Neider's patent, is shown in the Pitner button ; 
a side and perspective view being seen in figures 1 and 2, set out below. 
Similar views of the improved Neider button are shown in figures 3 
and 4, ail being taken from correct représentations in brief of the 
solicitors for appellees. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In each figure A represents the cap, or head ; b indicates the clinch- 
ing prongs. Fig. 3 is an enlargement of Fig. 2 of the Neider patent. 
Fig. 5 is an enlargement of Fig. 3 of the same patent. 

The only visible différence between the Pitner button, which is a 
fair type of well-known forms of such buttons, and the improved 
Neider button, is that the prongs on the latter button are tapering f rom 
the base up to the point b 2 , from whence they are of uniform width 
until they slope at their termination to form a point for penetrating the 
material of the cushions, while the Pitner prongs are of uniform width 
from the base or back down to the same sloping point. This widened 
and tapering base was Neider's improvement over the old art. The 
purpose and conséquences of this change we shall see later. 

The Marggrafï improvement followed the gênerai lines of Neider; 
but, instead of widening the material in the prong at its base, he struck 
up a rib where Neider had widened his prong. The défenses are no 
invention, anticipation, and no infringement. The Circuit Court found 
that both Neider and Marggrafï had been anticipated by an earlier 
patent to Jensen, bëing patent No. 377,029. It is clear that the Marg- 
grafï patent cannot stand if that of Neider is void for either nonin- 
vention or anticipation by Jensen. We shall, therefore, refer only to 
the Neider patent hereafter. 

The trouble with the uniform pronged button was that its weak 
point was at the juncture of the prong with the back or base of the 
button, due to crystallization of métal there occurring in manufacture 
when bent up to form the prongs. Neider says in his spécifications 
that it had been found in use that buttons so made had, when their 
prongs were turned over on the upholstering material, "an inclination 
to bend near the body of the button back, * * * which in use 
brought ail of the strain upon the clinching prongs at their base or 
juncture with the button back," and that they "had a tendency to 
straighten out or break ofï" at this bending point near the body of the 
button. The object of his invention, he adds, "is to overcome this de- 
fect and form the tines or clinching prongs with a heavy base back of 
the button disk, and taper their base down to a point some distance 
from the back of the button to its junction with the straight or parallel 
sides of the tines, so that in bending the inclination is at the base of 
the tapered base forming practically a neck for the button between the 
button back and the angular bend of the tines when turned over the 
button or base of the cushion, whereby the strain upon the button and 
the tines is a direct strain, having no tendency to break the clinching 
prongs near the base of the button nor to straighten them out beneath 
the cushion base." In Fig. 5, as shown above, Neider indicates his 
bending point at b 2 , and in his spécifications indicates that the ter- 
mination of the tapering base "détermines the line at which it is bent at 
a right angle to the base to pass through the perforations" in the cush- 
ion material. In actual practice the bending point is not always at 
the point indicated. That it will be so, if the thickness of the material 
is less than that of the wide tapering base, is likely ; but, if otherwise, 
the bending point in actual use, as shown by the évidence, is determin- 
ed by the thickness of the upholstering material over which the prongs 
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are pressed down or clinched. The only claim which is hère asserted 
is the second. That reads as follows : 

"The hereinbefore -described tufting-button consisting of the cap having 
clenching-prongs projecting from its back, said clenching-prongs having an 
enlarged base tapering to the parallel sides of the clenching-prongs, substan- 
tially as shown and described." 

It will be seen that this claim is not limited to a button having an 
arbitrary bending point at the termination of the widened tapered base, 
though the inventor evidently supposed this to be the case from his 
description of his invention. What Neider did, shortly put, was to 
strengthen the base of the well known clinching prong of the commer- 
cial cushion clinching button. The base was the weak point, because 
there the métal had suffered more or less crystallization in manufac- 
ture. The bending point of such a prong was likely to be at the 
crystallized base, its weak point. That point he strengthed by widening 
the material there and tapering the widened base. From this widened 
base he made his prongs of uniform width. By this device the bend- 
ing point would occur above this tapered and crystallized base — a point 
determined by the thickness of the material under the clinching prongs. 
If we assume that invention is involved in so constructing such clinch- 
ing prongs as to détermine a point of bending, the idea was anticipated. 
This is best illustrated by the Jensen fastener, made under his 1888 
patent, No. 377,039. The Jensen device was for a paper fastener. We 
show below figures 1, 2, 4, 5, and 6 from his patent. 
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His object was to détermine a bending point below the Connecting 
bar, c, joining the tvvo prongs together, as he had found in use that 
the prongs were likely to break at the point of juncture with the 
Connecting pièce. Instead of thickening or widening, or otherwise 
strengthening, the prong at this point of juncture, he weakened his 
prong at a point below by cutting the notch, d, in the inner edge of each 
prong near the upper end thereof. He adds : 

"By the notcbes, d, at the bending point, which slightly weaken the métal 
and allow of this nearly square bending of the prongs, #nd by reason of this 
square bending the Connecting pièce, c, is not so liable to be broken oiï as 
when the prongs are bent back in a more rounding manner." 

It was not invention to do what Jensen had done by widening the 
base of the tines, as Neider did, or by striking out a rib in the base, 
as Marggrafï did. Jensen determined a bending point by weakening 
the métal at the point it was desired to make the bending point by cut- 
ting away some of the métal there. Neider did the same thing by add- 
ing métal below the point he wished to détermine as the bending point. 
Marggrafï reached the same resuit by striking out a rib at the base of 
the prongs, thus strengthening the prong there and determining a bend- 
ing point above where the métal was weaker. 

We agrée with the court below in holding, that the Jensen patent, 
without cohsidering other devices shown in the record, was an anticipa- 
tion. What Neider did was the mechanical équivalent of what Jensen 
had done and taught. 

Decree affirmed. 

NOTE. — The following is the opinion of Coehran, District Judge, In the 
court below: 

COOHKAN, District Judge. This suit is to enjoin infringement of certain 
letters patent and to obtain an accounting. The letters patent concerned are 
No. 630,553, granted August 8, 1809, to Fred A. Neider, and No. 695,468. 
granted March 18, 1902, to Frederick Marggraff, and subsequentiy assigned to 
complainant. They relate to buttons used in upholstery, known as "tufting 
buttons." Such buttons are so used to connect the cover and back of a cushion 
at the dépressions therein in order to préserve the tufts. Said patents do not 
relate to tufting buttons in gênerai, but only to a subordinate class thereof, 
and to a subordinate class of such subordinate class. The subordinate class 
of tufting buttons to a subordinate class of which the patents relate are 
known as "clenching buttons." They consist of a head, or, as it is more in- 
aptly called, a "back," and two prongs ; the latter projecting from the for- 
mer. They made the connection aforesaid by being passed, prongs foremost, 
through said parts of the cushion and intervening material, if any, and then 
having the outer ends of the prongs bent over in opposite directions against 
the back, thus clenching the cover and back together. That subordinate class 
thereof are such as hâve the prongs intégral with the back and are made out 
of sheet métal by stamping, except as to a cap covering the back. The utility 
of the inventions for which the patents were granted consists in overcoming 
the effect of a weakness in such buttons at the point where each prong unités 
with the back. This weakness is due to crystallization thereat, caused by 
the stamping process. Its effect is to make the button readily breakable at 
that point when or after the prongs are bent for the purpose of clenching, if 
such weakness is not in some way overcome. 

Conceivably there are but three ways in which to overcome this weakness. 
One is to remove the crystallization, the cause of the weakness. Another is in 
some way to strengthen the button at that point otherwise than by removinà 
the crystallization. A third is to prevent the force applied to the end of the 
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prongs in the process of clenching from reaching this point of weakness. The 
possibility of overcoming it in the first way is not mooted in this case, ami 
there may lie no sueli possibility. It is claimed by défendant that the inven- 
tion of the patent overcomes it in the second of thèse two ways. In fact. 
and such is complainant's position, it overcomes it in the last way. Uns it 
does by providing another weak point in the course of the prongs at whicli 
they will bend, and tluis stop said force before it reaches said point. It pro- 
vides this other weak point by resolving each of the two prongs into two parts 
of différent strength ; that of greatest strength being next to the weak point 
sought to be guarded. and the weak point provided being at the union of those 
two parts. The Neider patent so résolves them in one way, and the Marg- 
graff in another. Hère our considération of thèse two patents should part, 
and each should be taken up and disposed of in its turn. 

The Neider patent— the earlier of the two— so résolves each of the prongs 
by dividing them into différent widths ; the part next to the back being of 
greater width than the outer part. It contains two claiins, the second of which 
is alone relied on ; the other being abandoned. It is in thèse words: 

"2. The hereinbefore described tufting button, consisting of the cap, having 
clenching prongs projecting from its back ; said clenching prongs having an 
enlarged base tapering to the parallel sides of the clenching prongs, substan- 
tially as shown and described." 

It will be noted that the enlarged base is referred to as "tapering to," autt 
the outer part of the prongs as having "parallel sides." Thèse limitations, 
however, are hardly of the essence of the invention. Its essence consists m 
dividing each of the prongs into two parts of différent strength, that of great- 
er strength being nearest the back, and aecomplishing this by enlarging the 
base of each prong. It is not said how the base is to be enlarged. The lan- 
guage used is broad enough to cover any method of enlargement. In the draw- 
ings and spécifications, however, the method of enlargement described is that 
of making the base wider than the outer part. For convenience sake I will 
treat that as the method of enlargement called for by the patent. But, though 
the method of so resolving each prong into two parts of varying strength is re- 
ferred to as an enlargement of the base, it niight just as well hâve been re- 
ferred to as a lessening of the width of the outer part. 

The thing which the invention lias in view is resolving each of the prongs 
into two parts of varying strength and of aecomplishing this by making the 
two parts of différent width. And the so doing can be described either as 
making one part of smaller width than the other or of greater width than 
the other. Each description fits the process — one as aptly as the other. It is 
because the claim in question describes it as enlarging the base that counsel 
for défendant hâve been led into the position that the way in which the in- 
vention undertakes to overcome the weakness due to crystallization at the 
junction of the prongs and the back is by strengthening the button at that 
point otherwise than by removing the crystallization. But this is not so. The 
button is not strengthened at that point. This is shown by the considération 
that if two buttons, having prongs of equal width, are taken, and the outer 
parts of the prongs of one of them are clipped down so as to make them of 
smaller width than the base, such button will be stronger than the other 
and less liable to break because of the bending of the prongs in clenching. In 
so doing the bases, much less the weak points at their feet, are not strength- 
ened. Simply a weak point in the body of such prong is provided by which 
the bending force may escape and never reach the weak point at its junction 
with the back. 

There is nothing said in the claim as to how far from the back of the but- 
ton this change in the width of the prongs — i. e., the point of division between 
the enlarged base and the outer part with the parallel sides — is to take place. 
So far as it is concerned, it may be located at any point between the Baek and 
the outer end of the prong. But the nature of the article and the uses to 
which it is put necessarily loeate it not farther away from the back than the 
least thickness of material that is likely to be between the back of the but- 
ton and the bent portion of the prongs af ter the buttons hâve been used ; for 
otherwise they will not perform the function of clenching. It need not, how- 
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ever, be as far away as such thickness. The material around the prongs, par- 
ticularly if supplemented by washers, as is the case in their use, save where 
used in what are termed "edge rows," supplies an external force which is 
sufficient in and of itself to provide a bending point, and thus prevent the 
bending force from reachiug the weak point at the base of the prong. Indeed, 
owing to this circumstance, it seems to be established by the proof that the 
invention is of no value save in said edge rows, where no washers are used, 
and where the material is not of sufficient thickness to in itself provide a bend- 
ing point far enough away from the weak point at the base of the prong to 
prevent the bending force from reaching it. 

It is claimed that thls Neider patent is invalid as to the second claim, as 
well as to the flrst claim, which has been abandoned. The foregoing will en- 
able one to appreciate the grounds upon which it is claimed that it is invalid 
and détermine their value. In the flrst place, it is urged that the claim of the 
patent that it provides a bending point in the prongs of the button — i. e., a 
défini te point therein at which they will always bend — is untrue, and that, 
this being so, the only thing in the Invention claimed to be meritorious is with- 
out any utility. It is undertaken to be made out that the patent does not de- 
fine a bending point by the considération that when the thickness of the ma- 
terial, supplemented by the washers around the prong, is greater than the dis- 
tance of the outer end of the enlarged base of the prongs from> the back of 
the button, the prongs will bend, not at said outer end thereof, but at the top 
of the washer, and as the distance of the top thereof varies in différent cush- 
ions, and even in the same cushion, the prongs of the buttons hâve no well- 
defined bending point. Undoubtedly such is the case, and it is established by 
the évidence. But the claim of the patent is not as to the location of the bend- 
ing point in the prongs when the button Is in use, but before being used as 
they corne out of the factory. At that time there can be no question that they 
do hâve a vvell-defined bending point, which exists in ail of them, everything 
else being equal, and that point is the junction of the enlarged base and the 
outer and smaller part of the prong. Possibly language may be found in the 
spécification tending to indicate that the claim was that when used there is 
a well-defined bending point at which, under ail circumstances and conditions, 
the prongs bend, or at least showing that care was not taken to limit the 
claim as to the bending point to the time when the buttons hâve corne out of 
the factory and before they hâve been put in use. But it could not hâve been 
intended to claim other than at such time and under such conditions the 
prongs of the buttons hâve such bending point, and such a construction must 
be given to the patent. 

The question, then, as the utility of the patent résolves itself into this: 
Does the fact that such buttons, when not in use, hâve a well-defined bending 
point, located as heretofore indicated, render them of value when in use? Is 
this particular feature of them such as to better the making of cushions in 
upholstery? Of course, if in ail instances the thickness between the back of 
the buttons and the bent portion of the prongs, by which same is clenched, is 
sufficient to provide a bending point far enough away from the weakness at 
the junction of the back and the prongs to prevent the bending force, when 
applied to the prongs in bending them, reaching such weakness or giving it 
effect, then such feature is of no utility and does not better the making of 
upholstery ; for if, in the making of cushions, a means is always supplied, out- 
side of the buttons, which provides a bending point in the prongs that guards 
the weakness at their base, why the necessity of anything in the buttons them- 
selves to provide such a bending point? The évidence tends to show that such 
a means is supplied outside of the buttons in ail cases where what are called 
"edge rows" are not concerned. There washers are invariably used, and the 
thickness of the material supplemented by the washers is such as to provide 
a bending point sufflciently far away from said weakness and of such a char- 
acter as to guard it. It establishes, however, that where edge rows are con- 
cerned no washers are used, and the thickness of the material is not such as 
,to provide a bending point of such a character, though it may be sufflciently 
far away, as to render such protection. This is made out by the testimony of 
the patentée and complainant's other witnesses as to the trouble with break- 
ages before the invention and the freedom therefrom after the invention. This 
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évidence is not overthrown or affected by the testimony of defendant's wit- 
nesses as to freedom from breakages where such invention was not used. 
Where this testimony did not hâve to do with edge rows, it liad no bearing 
on the matter of breakages where they vvere coneerned ; and where it did bave 
to do with edge rows, it dealt only with Morely buttons. Such buttons are a 
subordinate class of elenching tufting buttons, separate and distinct from 
tliat class to which the patent in question relates. They hâve no weakness at 
the junction of the back and the prongs. The back and the prongs are not 
intégral and are not made out of sheet métal by stamping. The Morely button 
bas a papier-maché head and a métal prong, the latter being driven into the 
former. 

The sole effect that can be given to defendant's said testimony is to confine 
the utility of the invention in question to the buttons when used in edge-row 
work. It can be given no greater effect that this. The invention in question 
is, therefore, such as to prevent breakages in edge-row work, and possibly, 
if not probably, at finies in other work. It certainly does no harni in other 
than edge-row work, and does good there. Its utility there is sufficient to up- 
hold the patent. That the invention has utility is sbown by defendant's own 
conduct in relation to the manufacture of buttons, as shown by the witness 
Quehl, and to its own patent. In the spécification thereof it is stated that the 
invention covered by the patent, which is imitative of complainant's, is such 
as to "cause the tongs to bend at a line 'a' some distance from the button 
head." It migbt be thought that the attempt of the défendant to get away 
from this concession is some what disingenuous. 

The other two attacks made upon the second claim of the patent inay be con- 
sidered together. They are that it involved ordinary mechanical skill only 
— not patentable invention — and that, if it did involve patentable invention, 
it had been anticipated. As stated by counsel for complainant, the invention 
involved two ideas, to wit, a resuit to be aecomplished and a means.of ac- 
complishing that resuit. The resuit to be aecomplished was to protect or guard 
the weak point in the button at the f oot of the prong against the bending force 
applied to its head in the process of elenching, and possibly subsequently, after 
the elenching has been completed, and whllst the cushion is in use. The means 
of accomplishing that resuit which it adopted involved two subordinate ideas. 
One was that the way to so protect or guard said weak point was to résolve 
the prong into two parts of différent strength ; that of greatest strength being 
located next to that point. The other was that the prong could and would be so 
resolved by making the base next to that point of greater width than the outer 
part. Now, ail thèse ideas seem quite simple. It does not seem to require 
a great amount of skill to conceive the idea that a flat prong would be resolv- 
ed into two parts of différent strength by dividing it into two parts of différent 
wldths, or to conceive the idea that the weak point at the base of the prong 
would be protected or guarded by resolving the prong into two parts of différ- 
ent strength, with the part of greater strength next to that point, or even 
to conceive the idea that the way to prevent the bending force, when applied to 
the outer end of the prong in the process of elenching, from causing the prong 
to break at that point, is by protecting or guarding it from the attack of 
that force. 

I hesitate, however, to hold that the invention involved no patentable inven- 
tion, but only ordinary mechanical skill, and that for two distinct reasons: 
One is that I am conscious of the faet that my hindsight is better than my 
foresight. The other is I do not feel f ully equipped to deal with such a ques- 
tion. I am not sufficiently familiar with the décisions where the question of 
patentable invention or ordinary mechanical skill was involved and decided to 
be so equipped. It is true that it has been said that thé word "invention" 
cannot be deflued, so as to afford any substantial aid in determining whether 
a particular device involves an exercise of the inventive faculty or not. But 
the cases are so many where that question has been up and decided, and that 
by able judges, that a reasonable familiarity with them must at least sharpen 
one's wits when he has a similar question to décide. The great thing to be 
done in ail such cases is for one to place himself in sympathetic relation with 
the inventer at the time of the invention, and to speak from his standpoint at 
that time as to whether what he has done involved the exercise of the invèn- 
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tive faculty or not; and to do tins well and successfully he needs ail the as- 
sistance obtainable. But I do not hâve to décide this question in this case, 
as I am constrained to liold that the invention was anticipated, and the patent 
is for this reason invalid. Hence I pass it by. 

In passing upon the question of anticipation, it is important that one hâve 
a firm grasp of what the invention is, as I hâve heretofore pointed out. It 
is a certain means of protecting the weak point at the base of the prong against 
the attack of the bending force, and not strenghtening that point so as to en- 
able it to withstand that force when attacked. Thèse are two entirely distinct 
ideas. It is one thing to protect a position against attack. It is another 
thing to strengthen that position against attack, so as to enable it to withstand 
the attack when it cornes upon it. That it is the former idea, and not the lat- 
ter idea, which is involved in the invention in question, is settled by the con- 
sidération heretofore alluded to. That considération is that if two buttons 
with prongs equally of uniform width from the back of the button to the point 
of the prongs are taken, and at a reasonable distance from the back of one of 
the buttons its prongs are clipped out to the point, thus changing the prongs 
into two parts of différent width, with that of greatest width next to the foot 
of the prong, such button will be stronger and less Mable to become broken than 
the other button. This is so, not because the prongs of that button hâve been 
strengthened at the foot thereof, but because in that case a bending point in 
the course of the prong has been provided, which will prevent the bending 
force from reaching the base of the prong and causing it to escape by that 
point It is also settled by the considération adduced by complainant's coun- 
sel. That considération is that if two such buttons are taken, and the 
prongs of one of them are clipped on each side from the base to the point, thus 
making the prong a triangle in shape and consisting of but one part, with no 
well-defined bending point, such button will be but little, if any, stronger than 
the other, notwithstanding the fact that it is widest at its base. There is 
nothing in its course to stop the bending force from reaching the base. 

With this distinction clearly in mind, we are in position to deal with the 
question of anticipation. The défendant has introduced a mass of articles and 
patents, which it is claimed on its behalf show anticipation. I do not find in 
them, however, any article and but one patent that shows anticipation. Pos- 
sibly the finding of this one patent, which I consider to show anticipation has 
led me not to consider the articles and the other patents as carefully as I 
might otherwise hâve done. Certainly the bulk of them do not show anticipa- 
tion. So far as they are concerned, they simply involve the idea of strengthen- 
ing a weak point so as to enable the articles to withstand force when applied 
to that point. I do not find it necessary to take this up in détail and show 
that this is the case. Such is the case in the natural instance so much relied 
on — that of the tree. It is true that its trunk is largest at its junction with 
the roots, the linib is so at its junction with the trunk, the branch is so at its 
junction with the limb, and so on. But the idea there involved is that of 
protecting the weak point, which, in each instance, is at the junction of the 
part of greatest strength with that of less strength, by increasing the size of 
the latter at such junction, so as it inay be enabled the better to withstand the 
force of the wind. There is no idea involved of protecting such point from an 
attack from such quarter. 

As to the McGill and Pack & Van Horn f asteners, of which so much is made, 
they hâve no application whatever, in my judgment, to the case in hand. Being 
made of soft métal, there is no constitutional weakness in them at the base 
of the prong, and there is, therefore, no necessity of strengthening the fasten- 
ers at that point, or of protecting that point from the attack of the bending 
force, and so we find no device or arrangement in either fastener for either of 
such purposes. The tubular formation in the Pack & Van Horn fastener at 
the base of the prongs, which are no part of the prongs themselves, and lie be- 
tween said base and the head or back of the fastener, is not there for any such 
purpose. They are there simply to provide an opening through the fastener, 
so as to enable the papers, through which it is passed, being strung upon a 
Cord or hung upon a pin or bracket. 

The patent to which référence is had as showing anticipation is the patent 
No. 377,029, granted to J. C. Jensen, January 31, 1888, for a paper fastener. 
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The device covered by that patent is formed by stamping from sheet métal. 
The prongs are eut from a blank so as to lie side by side, with a Connecting 
bar between them, whieh is nearer one end of the prong than the other ; that 
end being intended for the head of the fastener. In the inner edges of the 
prong, underneath the Connecting bar, but near to it and opposite each other, 
notches are eut. Thèse notches, according to the spécification of the patent 
and the testimony of complainant's expert, weaken the prongs. After the 
blank is formed the fastener is made by bringing the two prongs face to face, 
by bending the Connecting bar so as to lap one prong upon the other. After 
this the head is formed by bending the upper ends of the prongs above the 
Connecting bar — called "half heads" in the patent — away from each other. 
With this the fastener is complète and ready for use. In use the lower end of 
the prongs are passed through the paper and then bent away from each other 
towards the paper. As theretofore constructed with^ut the notches, it was 
found, as stated in the spécification, that when seair'ng together only a few 
sheets of paper, the prongs could not be bent back and up against the sheet, 
so as to lie in close contact therewith, as when the blow was made on the 
fastener, to secure the same tightly in place, one or both of the prongs would 
be given a sudden and Sharp bend that would cause the prong, or prongs, to 
break when bent back to the original position for the purpose of removing the 
fastener. The breakage would be at the Connecting bar. As stated by com- 
plainant's expert, the fastener would "tear across the bar," or by his counsel, 
the Connecting bar would be "broken." 

To prevent this the patentée invented the notch. He thus describes his in- 
vention: "My invention is designed to construct a metallic fastener that will 
overcome and obviate the difficulty above referred to ; and its nature consista 
in providing a notch in each prong of the fastener below the strip, or pièce 
Connecting the prongs together, to allow of a square bending of the prongs." 
He further states that with the notches "the prongs can be turned back, so 
as to lie nearly parallel their full length to the head, instead of bending back 
in an arc of a circle, as in the fasteners heretofore constructed. This advan- 
tage is gained by the notches at the bending point, which slightly weaken the 
métal and allow of the nearly square bending of the prong, and by reason of 
this square bending the Connecting pièce is not so liable to become broken off 
as when the prongs are bent in a more rounding manner." As is well said by 
complainant's counsel: "The surplus métal in the width of the prongs, great- 
er than at the notch, is mère surplusage." Of course he means the surplus in 
width from the notch ont to the lower end of the prongs. With that surplus 
removed, what do we hâve? We hâve the prong divided into two parts of dif- 
férent strength by being made of différent widths; the base being of greater 
width than the outer part, thus providing a weak point, a bending point, in 
the course of the prong at the junction of the two parts. We hâve also a weak 
point to be proteeted, to wit, the Connecting bar, and that weak point is pro- 
tected from the attack of the bending force by the location of the weak or 
bending point in the course of the prong between it and the end of the prong 
where the bending force is applied. 

The only différence between this patent and the one in hand is that in the 
latter instance the weak point to be proteeted is at the base of the prong, 
whereas hère it is at its side. This, however, is not a différence in essence. 
The two patents are essentially the same. The complainant's expert under- 
takes to differentiate the two patents by the différence between the heads of 
the two patents. I cannot see, however, anything in this to differentiate them, 
so as to make the one not an ; anticipation of the other. He states his conclu- 
sions in thèse words, as foliows, to wit: "I ani therefore of the opinion that 
the paper fastening devices shown and de.=,cribed in the Jensen patents, above 
mentioned, do not diselose 01' suggest the combination and arrangement of 
parts as recited in the Neider and Marggraff patents in suit, due to the prongs 
being notched or weakened, to détermine the point at which they shall bend, 
and to prevent the bending opération from tearing the bar, which is the only 
point at which the prongs are united together, the absence of head sections 
shown in the Neider and Marggraff patents, and of the means shown and de- 
scribed in the Neider and Mârggraff patents, for strengthening the point at 
which the root of the prong unités with such head section." 
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The présence of means in the Neider patent for strengthening the point at 
which the root of the prong unités with the head section is what défendant 
daims makes the mass of articles and patents introduced by it an anticipation. 
And it must be admitted that, if snch meaus are présent in the Neider patent, 
they are au anticipation. It is because I hâve found that there are no sucli 
means présent in said patent at that point that I hâve been able to get rid 
of .snch anticipation. There are no means in the Neider patent for strength- 
ening that point. The means provided thereby are to protect that point froin 
the attacking force. As to the head section, as already stated, the différence 
between the two patents in this particular is no reason for the one not being 
an anticipation of the other. There the thiug which is pointed out as distin- 
guishing the Jensen patents is the very same thing which we find covered by 
the daim of the Neider patent in question herein, and which makes it of auy 
utility. 

I hesitate somewhat to hold that this patent is an anticipation, inasmuch as 
so little emphasis bas been placed upon it by defendant's expert and counsel ; 
but I cannot see it in any other light, and must so hold. I think I see antici- 
pation, also, in the bow to which référence has been inade by the defendant's 
counsel. The middle or center part thereof is thicker than each of the ou ter 
ends. The weak point in a bow of same width froin end to end is, everytbing 
else being equal. at the center. There the two bending forces, applied at the 
outer ends and drawing in opposite directions, meet. By thickening the mid- 
dle, they never meet. Two bending points are provided at either end of the 
iniddie portion, so that said bending forces do not meet. It is true that there 
is no constitutional weakness at the center of the bow, and the center is 
strengthened by the thickening, and it may be that the différence in strength 
has soniething to do with the efficiency of the bow in throwing the arrows ; but 
involved, also, is the additional idea of preventing the bending forces reacbing 
the center of the bow and thereby making what would otherwise be a weak 
point. 

So niucli then as to the Neider patent. The only différence between it and 
the Marggraff patent is that the latter provides a différent method of strength- 
ening the base of the prongs, to wit, by the process of ribbing. There is room 
to say that the Neider patent is an anticipation of the Marggraff patent, in 
that the former covers any enlargement of the base, however made, and the 
ribbing process of the latter is an enlargement of the base. But, this aside, 
the method of increasing the strength of métal by ribbing is old. There is no 
invention, therefore, in increasing the strength of the base of the prong by 
ribbing, and thereby protecting the weak point in the prong at its base from 
the attack of the bending force. The Marggraff patent simply protects that 
point by increasing the strength of the base in another way, and that a way 
old and well known. 

I.iim therefore constrained to hold the patents in suit invalid, and to direct 
■that the bill be dismissed. 



SACKETT rr,ASTER BOARD CO. v. RUTKOWSKY. 

(Circuit Court, D. New Jersey. February 3, .1909.) 

Patents (§ 328*)— Validity and Infkingement— Plastee Board. 

Tbe Sackett patent, No. ,520,123, for a board or plate for use as a sub- 
stitute for luth and plaster as an inside waïl covering, eonsisting of alter- 
nate layers of paper and a minerai plaster in the nature of a lime cernent, 
was not anticipated, and discloses invention ; also licUl infriuged. 
fKd. Note. — For other cases, see Patents,, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

W. B. Hutchinson, for complainant. 
Edward Q. Keasby, for défendant. 

«For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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LANNING, District Judge. The défendant is charged with in- 
fringement of patent No. 520,123, for improvements in inside wall 
coverings, granted May 22, 1894, to Augustine Sackett, and now own- 
ed by the complainant. The spécification of the patent déclares its 
object to be "to provide boards or plates which may be used as a sub- 
stitute for lath and plaster as a material for forming the inner walls 
of houses or rooms." The boards are designed to be nailed to the 
studding of walls or partitions. They consist of "alternate webs of 
paper and layers of some hard adhèrent plastic substance in the na- 
ture of a lime cernent." The patent also says : 

"The substance which I hâve thus far found préférable is plaster of paris 
(caleined gypsum). The inhérent brittleness of the plaster or other substance 
of this character is sufficiently overcome by applying it in thin layers alter- 
nated with webs of paper to produce, as the resuit of the superposition of a 
suitable number of such layers and webs, a board or plate of great stiffness, 
strength, rigidity, and toughness in comparison with its thickness, and which 
is in every way admlrably adapted as a material for inside wall surfaces. 
* * * Ordinarily from four to eight or ten sheets of paper, with their in- 
tervening layers of plaster composition, will be used, the number depending 
upon the thickness of the board desired. For a board three-sixteenths of an 
inch thick, which would be suitable for ordinary purposes, eight layers give a 
good resuit. The thickness of the layer of plaster composition may vary great- 
ly, say, for example, from one oue-hundredth to five one-hundredths of an inch, 
or even thicker." 

When the requisite number of layers of plaster and webs of paper 
hâve been placed upon one another, the material is subjected to pres- 
sure and dried in a perfectly flat condition. One side of the board is 
water-proofed by water-proof paper, varnish, or other water-proof 
composition. The board, thus made, is declared to be fire-proof, to 
make a dry, firm, and durable wall surface, and to take paint or calci- 
mine as well as ordinary plaster walls. "My invention," the patentée 
also says, "excludes céments or binding materials in the nature of ros- 
ins, glue, or other céments of an animal or vegetable origin. My in- 
vention is essentially limited to céments of minerai origin, or the es- 
sential ingrédients of which are of a minerai character. It excludes, 
also, waxy materials, and, in fact, ail materials which soften by heat, 
such for example as ozocerite and bitumen. I am aware that bitumi- 
nous céments, such as pitch, hâve been used, combined with sheets of 
paper in the manufacture of roofing material, but such products are 
essentially différent from the new product introduced by my inven- 
tion." 

The daims are : 

"(1) A flat board or plate for wall coverings consisting of webs of paper al- 
ternated with layers of hard adhèrent plastic substance in the nature of lime 
cernent, substantially as and for the purpose set forth. 

"(2) A flat board or plate for wall coverings consisting of webs of paper 
alternated with layers of plaster, substantially as and for the purpose set 
forth. 

"(3) An inside wall covering as a substitute for lath and plaster consisting 
of boards or plates of alternated paper and plaster o- <>ther équivalent piastic 
substance in the nature of a lime cément, the boards being stiff and firm, but 
sufficiently soft to admit the driving of nails through them to fasten thfcm to 
the studding, substantially as set forth." 
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The défense is that the patent is invalid for lack of invention. The 
contention is that the disclosures of a number of.the patents of the 
prior art are so suggestive of the product described by Sackett that 
it is impossible to attribute to it the novelty which must be found in 
every good patent. As originally filed, Sackett's application was broad 
enough to cover a board or plate used for other than inside wall cov- 
erings. The application was repeatedly rejected by the examiner in the 
Patent Office, but was flnally allowed by the board of examiners on 
condition that the claims should be confined to wall coverings. After 
referring to Martindale's patent, No. 286,321, dated October 9, 1883, 
for a paving block, made by cutting it from a compacted. mass of lay- 
ers of paper cemented together, and to Kelley's patent, No. 273,689, 
dated March 6, 1883, for a covering for steam pipes, etc., made by 
spreading a plaster combination on paper and rolling it into a tube, 
and stating that neither of thèse products was intended as a wall cov- 
ering nor as a substitute for lath and plaster on any surface, the board 
said: 

"We think that the conception of an article contaiuing plaster which in 
sheets is applicable wlien dry by unskilled labor to walls to subserve the pur- 
pose of lath and plaster, which requires the services of men skilled in two 
trades, followed by the embodiment of the idea in this new structure, is an in- 
vention, and therefore, while sustaining the rejection of claims 4 and 5, we 
must reverse the décision of the examiner as to claims 1, 2, and 3, subject 
to the requirement for their amendment to confine them to wall coverings." 

The défendant cites now, however, patents of the prior art which 
are not referred to in the file wrapper or in the proceedings before the 
board of examiners. The most important of them in the présent in- 
quiry, I think, are the Hamilton reissued patent, No. 10,387, dated 
September 25, 1883, and the Gardner patent, No. 361,686, dated April 
26, 1887. The first of thèse is for a paper board formed of several 
sheets of paper saturated with resin and oil, then coated with a solu- 
tion of milk-curd and lime, and finally passée! through heated pressure 
rollers. The patent déclares that the pressure causes the sheets "to 
adhère together and to form a board that bas any desired thickness 
or size," and that the board, thus constructed, "is thoroughly homo- 
geneous, is entirely unaffected by water or dampness, is in a great 
degree fire-proof, and possesses greater density, strength, and dura- 
bility than is possessed by any of the woods ordinarily used for build- 
ing purposes." The design of the invention is said to be "to render 
practicable the employment of paper for purposes to which wood, 
métal, or stone lias heretofore been applied." The Gardner patent re- 
lates to the ornamentation or construction of walls, ceilings, etc., by 
the use of what is known as "straw lumber," such as that described 
in the Hamilton patent above mentioned, which Gardner owned at the 
time of the issue of his patent. In the spécification of the Gardner 
patent the patentée says that : 

"With suitable sheets of this article I propose to form the walls and ceil- 
ings of buildings, halls and dwellings, or to decorate walls already formed in 
such places." 

Its only claim is for "a wall or ceiling decorated by the application 
directly to the studding or joists of straw-board lumber, embossed 
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on the e^posed surface." Evidently straw-board lumber thus used 
takes the place of lath and plaster. But it is a material whose sheets of 
paper are saturated with resin and oil. Paper thus treated must be 
highly inflammable. While the sheets are coated with a solution of 
milk-curd and lime, I am satisfied from the description in the Hamil- 
ton patent, and from the Hamilton board produced in court, which 
is admittedly the board used by Gardner, that the coatings are suffi- 
cient only to aid in cementing together the sheets of paper upon pres- 
sure, and not sufficient materially to reduce the inflammability of the 
product. 

In the Sackett patent céments, or binding materials in the nature of 
resins, glue, and other céments of an animal or vegetable origin, and 
waxy materials, ozocerite, bitumen, and other materials that soften by 
heat, are excluded. The céments used are of a minerai character. Em- 
phasis is given to the fact that there are between the sheets of paper 
intervening layers of plaster or other hard adhèrent plastic substance 
in the nature of a lime cernent. While the patent déclares that the 
thickness of the layers may vary from one one-hundredth to five one- 
hundredths of an inch, it also déclares that they may be "even thicker," 
and the claims do not in anywise limit their thickness. The product 
is expressly declared to be a substitute for lath and plaster in con- 
structing the inner walls of houses and rooms, and it is, in my opin- 
ion, fire-proof to a much greater degree than are the Hamilton and 
Gardner products. We may fairly speak of the Sackett product, I 
think, as a plaster board with paper binders, and of the Hamilton 
and Gardner products as paper boards with very light binders of resin, 
oil, milk-curd, and lime. Indeed, Gardner himself says that the Ham- 
ilton product "consists of a board or sheet of homogeneous material 
formed of several sheets of paper cemented and united by heat and 
pressure." 

I deem it unnecessary to make particular référence to any of the 
other patents of the prior art mentioned in the proofs. They hâve 
ail been examined, but none of them anticipâtes Sackett. He appears 
to hâve been the first to make a plaster board that could be success- 
fully used as a substitute for lath and plaster. The business carried 
on under the patent has grown steadily from the date of its issue in 
1894 until the présent time. It now amounts to about $600,000 a year. 
In ail thèse 13 or 14 years builders and manufacturers generally seem 
to hâve refrained from acts of infringement of the patent, and there- 
by to hâve conceded its validity. The défendant is the first, so far as 
the proofs show, who has ventured to turn out a product essentially 
the same as that of the complainant. The very fact that he copies the 
complainant's product, and not that déscribed in any of the patents 
of the prior art, is strong évidence of the superiority of the thing cop- 
ied. 

In the brief of the counsel for the défendant it is admitted that, when 
this suit was begun, the défendant was making and vending boards 
that "were within the terms of the patent." The exhibits of the dé- 
fendants manufacture confirm the admission. 
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Concluding that the complainant's patent is valid, there will be a 
decree for injunction, and, if the complainant desires it, for an ac- 
counting of profits and damages. 



UNITED STATES v. REUGGER. 

(Circuit Court, S. D. New York. November 28, 1908.)' 

No. 4,961. 

Customs Duties (§ 25*) — Classification— Common Yellow Eabthenwabe— 

"COMMON." 

In Tariff Act July 24, 1897, c. 11, § 1, Scbedule B. par. 94, 30 Stat. 156 
(U. S. Comp. St. 1901, p. 1633), providing for "common yellow * • * 
carthenware," "common" is not a commercial, but a descriptive, term ; 
and Sarreguemines ware, wbich is of a superior quality, is not within 
eaid provision. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. S 45 ; Dec 
Dig. § 25.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1310-1312.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

In the décision below the Board of General Appraisers reversed 
the assessment of duty by the collector of customs at the port of New 
York on merchandise imported by Charles R. Reugger. The imports 
in controversy are described as follows in the board's opinion (per 
Hay, General Appraiser) : 

The importer testlfled that the ware is called "Sarreguemines earthenware" ; 
that it Is made from clay taken from the ground in Sarreguemines, Germany. 
One of the government witnesses called the ware ivory porcelain of very su- 
perior grade, made of a composition clay and flnished with a fretting glaze. 
The other government witness said that an article of Sarreguemines make 
would sel! at retail for 10 cents, while a similar article of common yellow 
earthenware would only sell for 3 cents; but both of the witnesses for the 
government spoke of the ware as yellow earthenware of a superior quality. 
* * * The testimony in this case, when carefully analyzed, goes no fur- 
ther than to show that the ware undèr considération is a good quality of yel- 
low earthenware. 

D. Frank Lloyd, Asst. U. S. Atty. 

Comstock & Washbùrn (J. Stuart Tompkins, of counsel), for 
importer. 

MARTIN, District Judge. The merchandise in question consisted 
of certain "earthenware." It was assessed for duty at the rate of 55 
per cent, ad valorem under Tariff Act July 24, 1897, c. 11, § 1, Sche- 
dule B, par. 96, 30 Stat. 156 (U. S. Comp. St. 1901, p. 1633). The 
relevant portion of that paragraph is as follows : 

Ail other china, porcelain, parian, bisque, earthen, stone, and crockery ware, 
and manufactures thereof, or of which the same is the componeut material 
of chief value, by whatever name known, not specially provided for in this 
act, * • • if not ornamented or decorated. 

•For other cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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The importer protested, claiming said merchandise to be properly 
(lutiabie at 25 per cent, ad valorem under paragraph 94 of said act as 
"common yellow * * * earthenware." The Board of General 
Appraisers sustained this protest, from which décision the government 
appeals to this court. 

A large amount of évidence has been taken in this court since the 
board rendered its décision. That évidence shows that the article in 
question is not "common yellow earthenware," but is earthenware of a 
superior quality. The évidence also shows that the word "common" 
is not a commercial désignation, but is a descriptive term, and as 
such does not describe the imported articles of which Exhibits 1 and 
2 are samples; they being of too good a quality to corne within that 
description. The évidence further shows that Exhibits 1 and 2 are 
worth at least twice as much as illustrative Exhibit A, which is a fair 
sample of "common" earthenware. One of the witnesses for the im- 
porter testifies that the value of Exhibits 1 and 2 is at least three or 
four times that of Exhibit A. An examination of ail the évidence in 
the case, taken before the board and in this court, leads me to the con- 
clusion that the merchandise in question should not be classified as 
"common yellow earthenware." 

The décision of the Board of General Appraisers is reversed, and 
the assessment of duty by the collector affirmed. 



GARRETT-CROMWELL ENGINEERING CO. et al. v. NEW YORK STATE 

STEEL CO. 

(Circuit Court, W. D. New York. June 20, 1908.) 

No. 322, Equity. 

Sales (§ 401*)— Conditional Sales— Form of Instrument Reseeving Title. 
A référence in a written contract for the sale of boilers to the spéci- 
fications, "copies of which are attached hereto and form a part of this 
agreement," marte a provision of such spécifications reserving title to the 
boilers in the seller until paid for a part of the contract. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1340 ; Dec. Dig. § 
401.*] 

On Exceptions to Report of Spécial Master. 

Edward C. Randall and William Meade Fletcher, for petitioner. 

Shire & Jellinek, for receivers. 

Cecil B. Wiener, for William S. Humbert. 

HAZEL, District Judge. The receivers of the défendant oppose 
the confirmation of the report of the master on the ground that the 
spécification covering the conditional sale of the boilers furnished and 
delivered to défendant was in fact not a part of the contract, and that 
the real contract between the vendor and the défendant did not contain 
any provision for retaining the title to the boilers in the vendor un- 
til paid for. The référence in the written contract to furnish boil- 
ers, "as per proposition and spécification * * * copies of which 

•For other cases see same toptc & § numbek !n Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
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are attached hereto and form a part of this agreement," is com- 
prehensive enough to include the clause contained in the spécifica- 
tion reserving title to the property. Such clause embodies language 
from which the intention of the parties that the title should remain 
in the vendor is clearly ascertainable. For instance, it is provided 
that "when accepted (the spécification) it shall constitute a part of 
the contract." This would seem to indicate that the provisions 
contained in the spécifications were a part of the contract or addi- 
tions thereto. Considering the contract in its entirety — and I do not 
perceive that there are any inconsistent provisions — it may be fairly 
presumed that the spécification and the clause in question were ap- 
proved by the défendant, inasmuch as the work of installing the boil- 
ers went forward after exécution of the contract. In such circum- 
stances the défendant cannot now plead ignorance of a conspicuously 
important provision of a written agreement under which the ten 
boilers were delivered to it. 

The master has correctly decided the issues in controversy, and his 
report is affirmed. 



CENTRAL TRTTST 00. v. NEW AMSTERDAM GAS CO. et al. 

/ (Circuit Court, S. D. New York. February 5, 1909.) 

Injunction (§ 163*)— Pbeliminaby Injunction— Vacation. 

Laws.N. Y. 1906, p. 235, c, 125, limitée! the priée of gas In the borougli 
of Manhattan to 80 cents per 1,000 feet, and provided that any corpora- 
tion or person violating the act should forfeit $1,000 for each offense. 
The act also contained certain provisions with référence to pressures. 
The constitutionality of the act having been questioned, a preliminary in- 
junction was granted restraining prosecution of the gas company by re- 
peated actions for penalties and failure to conform to pressure provisions 
and for asking consumera to pay a higher rate. Held that, the Suprême 
Court having held that the provisions as to pressures and penalties were 
in violation of the fédéral Constitution, the purpose of the injunction was 
fulfilled, and it should therefore be vacated. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. § 366 ; Dec. Dig. 
§103.*] . ,. _ . .._._ __,.-.._.... ,. „.«,. 

In Equity. On motion to vacate preliminary injunction. 

Joline, Larkin & Rathbone, for complainants. < 

Cortlandt Betts, for défendant New Amsterdam Gas Co. 

LACOMBE, Circuit Judge. The nature and extent of this pre- 
liminary injunction hâve been so often misstated, even quite recently 
by an eminent jurist, that it may be appropriate to refer to Consolidat- 
ed Gas Co. v. Mayer, 146 Eed. 151, 155 (June 8, 1906), for a correct 
statement of its exact terms. It enjoined until final hearing the prose- 
cution of the gas company by repeated actions for penalties for fail- 
ure to conform to pressure provisions and for asking consumers to 
pay at the $1 rate. No one was constrained to pày at that rate unless 
he chose to do so. The Suprême Court has held that thèse provisions 
as to pressures and penalties are in violation of the Constitution of 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the United States. That being so, no injunction is needed to pro- 
tect any rights of the company, since the state courts are quite as care- 
ful as are the fédéral courts to follow and administer the provisions 
of that Constitution. No prosecution to enforce unconstitutional pen- 
alties need be apprehended. 

The injunction is vacated, but, in conformity with the opinion of the 
Suprême Court, without préjudice to any further action which the gas 
company may be advised to take. A similar disposition will be made 
of the injunctions in the other cases. Order to be settled on two days' 
notice. 



POLLITZ v. WABASH R. CO. et al. 

(Circuit Court, S. D. New York. February 6, 1909.) 

1. Railboads (§ 143*) — Railroad Companies — Consolidated Companies — 

Laws Govebning. 

A Consolidated railroad company formed by a consolidation agreement 
between corporations of différent states, which remain in existence, may 
not disregard the laws of any one of such states, except as to matters 
to which the consent of the state is necessarily implied from the fact 
that it authorizes such consolidations. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. § 448; Dec. 
Dig. § 143.*] 

2. Railboads (§ 15*) — Corporations— Increase or Preferred Stock— Law of 

Missouri. 

Const. Mo. art. 12, | 8 (Ann. St. 190G, p. 304), provides that the stock 
of a corporation shall not be increased "except In pursuance of gênerai 
law nor without the consent of the persons holding the larger amount 
in value of the stock flrst obtained." Section 10 (Ann. St. 1906, p. 305) 
provides that "no corporation shall issue preferred stock without the 
consent of ail the stockholders." Rev. St. Mo. 1899, § 962 (Ann. St. 
1906, p. 860), provides that "any corporation may increase its capital 
stock * * * with the consent of the persons holding the larger 
amount in value of the stock," etc. Section 1050 (Ann. St. 1906, p. 908) 
permits railroad companies to issue preferred stock with the consent of 
ail the existing stockholders. Helâ, that under such provisions a rail- 
road company which has authorized and issued preferred stock with the 
consent of ail the stockholders may increase the same with the consent 
of the holders of the majority of the stock, no distinction being made 
in that respect between common and preferred stock. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 31 ; Dec. Dig. 
§ 15.*] 

3. Constitutional Law (§ 15*) — Construction of Constitutional Provi- 

sions— General RULES. 

In constraing the provisions of the Constitution of a state, as in con- 
struing its statutes, ail the provisions on the same subject are to be read 
together as one whole and given such a meaning as will avoid conflict 
and at the same time carry out the plain intent and promote the objects 
for which intended. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 9; 
Dec. Dig. § 15.*] 

4. Railboads (§ 15*) — Corporations— Increase of Stock— Validity. 

Défendant railroad company, which was a consolidation of corporations 
of différent states, had an issue of debenture bonds, the interest on 
which was payable only from net earnings. Shortly after its organiza- 
rlon, owing to a large increase of business and compétition in the coun- 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
167 F.— 10 
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try, and to the requirements of national and state laws, lt beeame nec- 
essary to the successful opération of its Unes to make large and continu- 
ons expenditures upou its tracks, equipment, and terminal facilities. As 
a resuit of devoting earnings to sueh purposes, no interest was paid on 
the debentures, and the holders thereof, who were entitled to vote as 
stockholders, opposed such use, claiming it to be illégal, and the contro- 
versy flnaliy resulted in iitigation whieh threatened a receivership. It 
also beeame necessary, to meet the increasing requirements of its busi- 
ness, for the company to obtain a large amount of new capital by in- 
creasing its stock and bond issues, which the debentures and the Iitiga- 
tion over the same prevented. In such situation the stockholders voted 
an increased issue of stock and a new issue of bonds, and ratifled an 
agreement with the debenture holders to exchange for their bonds new 
bonds and common and preferred stock aggregating in amount consid- 
erably more than the face value of sueh bonds. Eeld, that such agree- 
ment was not ultra vires and void as in conflict with the provision of 
Const. Mo. art. 12, § 8 (Ann. St. 1906, p. 304), which was binding on the 
company, that "no corporation shall issue stock or bonds except for 
money paid, labor done or property actually received, and ail fletitious 
inerease of stock or indebtedness shall be void," the proposed new stock 
and bonds issued for such exchange not being either fletitious nor with- 
out adéquate considération. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 31; Dec. Dig. 
% 15-*] 
5. Corporations (§ 60*) — Increase or Stock— Rights of Stocke-omers— 
Estoppel. 

A stockholder who placed his objection to an issue of new stock by 
the corporation on certain spécifie grounds is estopped to change his posi- 
tion and allège new grounds of objection after the stock has been issued 
and sold and after he has instituted iitigation to hâve such stock declared 
illégal. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 180; Dec. 
Dig. § 66.*] 

In Equity. 

ïhis, a Consolidated action (Law, 7,091, and Law, 27), seeks to enjoin de- 
fendants from carrying out an alleged scheme or plan for the retirement of 
certain debenture bonds amounting to $30,000,000, issued by the Wabash Rail- 
road Company in July, 1889, and which plan and agreement was entered into 
about August 15, 1906, by said company and a committee of the bondholders 
of said company, and completed in October following, and to hâve same de- 
clared illégal, and to hâve ail bonds and common and preferred stock issued 
and used or applied in exécution of such plan or scheme declared illégal, 
and a restoration, etc., decreed. 

. Stephen M. Yeaman (Abram J. Rose and Alfred C. Pette, of coun- 
sel), for complainant. 

Rush Taggart, Lawrence Gréer, and F. C. Nicodemus, Jr., for 
défendant Wabash R. R. 

William C. Trull, for défendants Evans, Pomeroy, and Cumming. 

Alexander & Green (Wm. W. Green, of counsel), for défendant 
Mercantile Trust Co. 

Davies, Stone & Auerbach, for défendant United States Mortgage 
& Trust Co. 

Pierce & Gréer, for défendants Pierce, Otteson, Jeffrey, Terry, Gal- 
laway, and Hubbard. 

Thompson, Vanderpoel & Freedman, for défendant Bowling Green 
Trust Co. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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RAY, District Judge. The bills of complaint in two actions, amend- 
ée! bills, cross-bili, answers, and replications présent a confused mass 
of allégations and déniais; but thèse with the évidence, and its ex- 
hibits in extenso, and extensive briefs, which make little attempt to 
simplify by pointing out the salient features, may, it seems to me, es- 
tablish the following facts : 

1. The défendant the Wabash Railroad Company is a foreign Con- 
solidated corporation existing under the laws of the states of Ohio, 
Indiana, Illinois, Michigan, and Missouri, and came into existence 
under the following circumstances and consolidation agreement: In 
1889 certain lines of railroad in said states owned by certain corpora- 
tions which were then passing through receivership and reorganization 
were conveyed to a purchasing committee, which committee, after 
acquiring such railroads, caused separate corporations to be formed, 
one in each of said states and under the laws théreof, and then con- 
veyed to such corporations, respectively, the line or lines of railroad 
situated in the state in which it was incorporated. Thereupon thèse 
five corporations entered into an agreement of consolidation, executed 
in July, 1889, by the officers of such companies, whereby a new and 
a Consolidated corporation was formed known as "the Wabash Rail- 
road Company." Thèse lines extend from Toledo in the east, to 
Chicago, St. Louis, Kansas City, and Omaha, and the présent System 
includes some 2,500 miles of main line in a compétitive territory. 

2. In its essentials such plan and agreement of reorganization pro- 
vided for: (a) A capital stock of $52,000,000, of which $24,000,000 
was preferred stock, consisting of 240,000 shares of $100 each, and 
$28,000,000 was common stock, consisting of 280,000 shares of $100 
each. (b) A board of directors of 13 members, which might be in- 
creased to any odd number nôt exceeding 15 by the board with the 
consent of a majority of the stockholders, with power to appoint a 
président, first and second vice présidents, and such other officers as 
might be required, and power to establish and amend by-laws, one 
of which should fix the time and place of the annual meetings of the 
stockholders and debenture bondholders of the Consolidated corpora- 
tion. One half of the highest even number of the board was to be 
nominated by debenture bondholders and the other half by the stock- 
holders, and thèse, so nominated, were to agrée upon the odd member 
who was to be président of the company, and, they failing to agrée, 
such odd member was to be nominated by the trustée of the debenture 
mortgage. The by-laws were to fix the manner of making such nom- 
inations, and also the manner in which the voting powers of the deben- 
ture bondholders should be exercised. Thèse provisions as to the 
voting powers of debenture bondholders had no application to the first 
board of directors, as such debenture bonds were not issued. (c) The 
issue of first-mortgage bonds to the amount of $34,000,000, secured 
by mortgage on ail the lines of the company. (d) The issue of second- 
mortgage bonds to the amount of $14,000,000, secured by mortgage on 
the lines of the company. And (e) the issue of debenture bonds to 
the amount of $30,000,000, bearing interest at 6 per cent, per annum, 
payaWe semiannually, and perpétuai, but dépendent upon the income 
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for interest, which should not be cumulative, and with voting powers 
at the rate of one vote for each $100, and with provisions in said bonds 
and the mortgages securing same as provided in the agreement of 
reorganization dated July 15, 1885; arid $3,500,000 of such bonds 
were preferred as provided in such agreement. The holders of shares 
of preferred stock were entitled to a dividend of 7 per cent, per an- 
num on their par value from the earnings of the Consolidated corpora- 
tion before any dividend was paid on the common stock; but after 
the payment of 7 per cent, dividend to the preferred stock, in any one 
year, the holders of that stock were not to receive anything more 
from the earnings of the company for that year until a dividend of 7 
per cent, on the par value of the shares of common stock had been 
paid, and after that time ail dividends were to be distributed alike to 
the holders. of the preferred and the holders of the common stock. 

3. At a meeting of the stockholders of the Wabash Railroad Com- 
pany held at Toledo, in the state of Ohio, on the lst day of August, 
1889, forms of mortgages to secure the said first, second, and deben- 
ture bonds respectively were presented and duly approved, and at 
such meeting the officers of the company were directed to exécute and 
deliver the mortgages and issue the bonds secured thereby. 

4. The mortgages were executed and delivered, and in accordance 
with the provisions of the debenture mortgage, which was the junior 
lien, mortgage bonds were issued thereunder to the said amount of 
$30,000,000, $3,500,000 of which were designated as "Séries A," and 
were preferred over the others of that issue with respect to the pay- 
ment of interest, and $26,500,000 of which were designated "Séries 
B." The agreement of consolidation, as we hâve seen, provided for 
an issue of $30,000,000 of debenture bonds, $3,500,000 of which were 
to be preferred, but it was silent, as was the resolution adopted at 
Toledo, Ohio, August 1, 1889, as to what particular statute should 
govern their issue. This debenture mortgage was executed in the 
city and state of New York, August 15, 1889, to the Mercantile Trust 
Company, a corporation of the state of New York, and the trustée 
for the bondholders designated in such mortgage. 

5. The agreement of consolidation provided that fïve originals there- 
of should be executed, and one filed in each of said states. By-laws 
were adopted which provided that the regular annual meeting of the 
stockholders and debenture bondholders for the élection of directors 
should be held in the city of Toledo, state of Ohio, on the second 
Tuesday of October each year. The by-laws also provided for spécial 
meetings, and that thèse should be held in the said city of Toledo. 

6. To carry into effect the provision as to the nomination of direct- 
ors by the debenture bondholders, section 2 of the by-laws provided 
that those présent in person, or by proxy, at each annual meeting 
should meet together in such manner as they should adopt and elect 
six persons to be voted for for directors; that the stockholders should 
do the same ; that the names of such twelve persons so selected should 
be reported to the annual meeting; that they or a majority of them 
should thereupon meet together and agrée upon the other or thirteenth 
person to be voted for as a director, but, in case they failed to agrée, 
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that the person designated by the trustée of the debenture bondhold- 
ers should be reported to the meeting, and that such persons so re- 
ported should constitute the regular ticket to be voted for as directors ; 
that if the said thirteenth person so reported was elected he should 
be président, unless otherwise ordered or voted by a majority of ail 
the members of the board. In case of failure to nominate in the above 
manner, then the stockholders and debenture bondholders were to 
nominate thirteen persons for directors, or they might adjourn the 
meeting to some future day. 

7. The first and second mortgage bonds, $48,000,000, draw interest 
at the rate of 5 per cent, annually, and are payable 50 years from 
May 1, 1889, and February 1, 1889, respectively. Each of the deben- 
ture bonds acknowledges an indebtedness of $1,000, and the Wabash 
Railroad Company thereby promises to pay that sum, with interest 
thereon at the rate of 6 per cent, per annum, payable semiannually 
January lst and July lst, each year, in the year 1939. 

(a) This interest is to be paid "from the net income of said rail- 
road company ascertained and declared by its board of directors to 
be applicable to such interest payments, as provided by the terms of 
the mortgage securing payment hereof." 

(b) "Such interest shall not be cumulative, and no part thereof un- 
paid in any year from the income of that year shall be paid from the 
income of any other year." 

(c) "The railroad company gives to the registered holder hereof, 
and will secure to him, so far as it lawfully may, the right to cast 
one vote for each one hundred dollars par value hereof, at ail meet- 
ings of its stockholders." 

Each bond also states that the $3,500,000 of séries A "shall be first 
entitled to interest payments from the income of each year, as afore- 
said, and shall so far hâve a first lien on the earnings of said total 
issue, and shall also be redeemable by said railroad company at par 
at any time within twenty years from the date of their issue, after 
five years from such date," on the publication of a notice of intention 
to redeem. 

Also, "Séries B, of the aggregate par value of $26,500,000, shall 
be entitled to interest payments from such part of the net income of 
each year as may be so declared applicable after payment of interest 
for that year on bonds of séries A." 

Also, "the holder of any bond of séries B may defer payment of the 
principal by failure to demand the same when due, and interest there- 
on, as if said bond had not matured, shall then be payable until said 
principal is paid upon demand." 

8. The debenture mortgage contains the following in regard to as- 
certaining and declaring the amount of net income applicable to the 
payment of interest on such debenture bonds, viz. : 

"The party of the first part, in the months of June and December in 
each and every year until said bonds are fully paid, shall cause its board 
of directors to ascertain and déclare the amount of net income applicable to 
the payment of interest on the bonds secured hereby. Such amount shall 
be ascertained by deducting from the gross earnings of said company ail 
current expenses for operating said railroad and such sums as in the judg- 
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ment of said board of directors may be necessary to màintain and renew said 
road and its équipaient and appurtenances and to keep( the same in good 
condition and to increase its equipment to such extent as may be eommen- 
surate with its business requirements, and to pay taxes, rentals, interest and 
sinking fund installments accrued or to accrue on any and ail mortgages ex- 
isting on the property hereby conveyed. and to satisfy ail liens and charges 
thereon that are or may be prior in equity to thls inortgage. 

"From the net income thus ascertained the said board of directors shall 
first set aside an amount sufficient to pay, on the flrst day of the nionth next 
following, Interest at the rate of six per cent, per annum and for a period 
of six months on ail the outstanding debenture bonds of the séries 'A' secured 
hereby. If the said net Income shall not be sufficient to pay such interest in 
full then it shall be wholly applied so soon as it amounts to one per cent, 
of said bonds toward such interest payaient. If said net income shall exceed 
said amount needed for payment of interest as aforesaid on the outstanding 
debenture bonds of séries 'A,' the said board of directors shall next set 
aside from the excess an amount sufficient to pay on the first day of the 
month next following, interest at the rate of six per cent, per annum, and 
for a period of six months, on ail the outstanding debenture bonds of the 
séries 'B,' secured hereby, and if said excess shall not be sufficient to pay such 
interest in full, then it shall be wholly applied so soon as it amounts to one 
per cent, of said bonds towards such interest payment." 

9. Différences arose between the management of the Wabash Rail- 
road Company and certain of the debenture mortgage bondholders as 
to the proper construction of the provision for ascertaining and de- 
claring the amount of net income applicable to the payment of in- 
terest on the debenture bonds, and such différences to a greater or 
lesser extent continued down to the time of the exécution of the agree- 
ment for the retirement of such debenture bonds. 

10. As before stated, the Unes of railroad ovvned by the Consolidated 
company, the Wabash Railroad Company, run through rich and high- 
ly compétitive sections of country, and soon after the organization of 
said company it was demonstrated that there was in this territory as 
well as throughout the United States an increased industrial develop- 
ment, constantly growing, which brought unforeseen demands upon 
this company as well as others for increased trackage and terminal fa- 
cilities, for modem equipment and other improvements, which demands 
became more urgent as higher standards of efnciency came to be es- 
tablished and demanded by competing lines and by fédéral and state 
législation. This is matter of common knowledge, and proof is hardly 
required to establish such facts. Large expenditures of money were 
required to make thèse improvements and necessary extensions. The 
earnings were insumcient to meet ail demands for developments and 
improvements, and only those were made which were most urgent and 
could be made within the provisions of the debenture mortgage. With 
the debenture mortgage and debenture mortgage bonds outstanding, 
it was impossible upon any reasonable terms to raise money upon a 
security or lien junior to the first, the second, and the debenture mort- 
gages. Attempts were made to interest capitalists in such a security, 
but thèse attempts were without successful resuit. Thèse matters and 
difficultés were ïrankly stated in one or more of the annual reports to 
the stockholders and debenture mortgage bondholders. 

11. The holders of the debenture bonds hâve claimed the right to 
control the property of the company to the exclusion of the stockhold- 
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ers; also the right to vote at ail meetings of stockholders casting one 
vote for every $100 par value of debenture bonds ; and also that the 
debenture bonds of séries B are or may be made, at the option of the 
holders thereof, a perpétuai lien upon the surplus or net income of the 
company. 

12. The continued application of the revenues of the company to 
certain of the purposes hereinbefore mentioned, consisting of necessary 
improvements, betterments, etc., met with the disapproval of certain 
holders of debenture mortgage bonds, who claimed and insisted that 
expenditures for such purposes could not be made out of earnings 
without violating the provisions of the debenture mortgage to which 
attention has been called. The greater the demands upon the company 
for improvements which had to be made, the more acute were the 
différences between the managemnt and the debenture mortgage bond- 
holders. 

13. In 1905, a committee of the holders of the debenture mortgage 
bonds of séries B was formed, and this committee was charged with 
the duty of demanding an accounting for revenues alleged to hâve 
been diverted to improvements not authorized by the debenture mort- 
gage. Negotiations were had, but proved unsuccessful, and the Mer- 
cantile Trust Company, as trustée mentioned in the debenture mort- 
gage, commenced a suit for an accounting in the Circuit Court of the 
United States for the Eastern district of Missouri. Broad and sweep- 
ing charges were made in the bill of complaint, and the demand for 
relief was such that a long and expensive litigation was impending, 
in which was involved a construction of the provisions of the deben- 
ture mortgage and an examination of ail the acts of the management 
of the company. It was apparent that, should the suit be successful 
and a decree entered in favor of the Mercantile Trust Company for 
even a substantial part of the revenues of the company applied dur- 
ing the preceding 17 years to betterments and improvements, a re- 
ceivership would follow and disaster resuit. To avert this, negotia- 
tions were opened with ail concerned, and thèse negotiations for an 
adjustment of différences resulted in the making of an agreement or 
the adoption of a plan to which wide publicity was given, and which 
was substantially as follows: After reciting most of the pertinent 
facts, the appointment of a committee to represent the debenture 
mortgage bondholders, and the assent of that committee, and the de- 
sires and purposes of the railroad company and its propositions, the 
agreement or plan dated August 15, 1906, and signed by the Wabash 
Railroad Company by E- T. Jeffery, chairman of the board, and by 
Henry Evans, Henry K. Pomeroy, and George M. Cumming, as com- 
mittee representing the debenture mortgage bondholders, amongst 
other things, stated : 

"Snbject to authorization and approval by the stockholders and debenture 
mortgage bondholders of the railroad company, by appropriate corporato 
Motion in accordance with the provisions of law applicable thereto, of this 
agreement, and of ail action herein provided to be taken on the part of the 
railroad company, the railroad company agrées that, in case not less than 
95% face value of said debenture bonds, séries B, now outstanding, shall 
be deposited with the United States Mortgage and Trust Company (hereln- 
after called the 'Trust Company'), in the city of New York, under this agrée- 
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ment, within sixty days from the date of the publication of the plan of 
exchange by tlie coinmittee as provided in article 2 hereof, or sucli extended 
or lesser period as may be agreed upon between tho coinmittee and the rail- 
road Company, it will issue and deliver in exchange therefor the following 
amounts of new securities upon the issue of the same: 

"For each $1,000 debenture mortgage bonds, séries A, of the railroad Com- 
pany, $775 par value in new bonds, $500 par value in preferred stock, and 
$ô(!0 par value in common stock. 

"For each $1,000 par value of debenture bonds, séries B, $700 par value in 
new bonds, $500 par value in preferred stock, and $500 par value in common 
stock of the railroad Company. Scrip will be issued in adjustment of frac- 
tional amounts." 

This plan or agreement contained other provisions which it is un- 
necessary to recite, unless it may be incidentally. It had been approv- 
ed at a meeting of the directors held June 11, 1906. 

14. June 29, 1906, the board of directors passed a resolution to in- 
crease the preferred capital stock by $16,500,000, to consist of 165,000 
shares of the par value of $100 each, and to increase the common 
capital stock by $81,500,000, to consist of 815,000 shares of the par 
value of $100 each, subject to the assent and approval of the stock- 
holders of the company in the manner provided by law, and, upon the 
increase being macle, the proper officers were authorized to issue an 
amount of the preferred stock not exceeding the amount of said 
increase, and an amount of the presently authorized but unissued com- 
mon capital stock, not exceeding the sum of $16,500,000, "for the pur- 
pose of effecting the exchange of the debenture mortgage bonds upon 
the terms set forth in the agreement and submitted to the meeting and 
approved by the board." 

15. October 22, 1906, the plan was submitted to a meeting of the 
stockholders and debenture bondholders, held at Toledo, Ohio, and 
adopted by over 90 per cent, of those présent and voting, and the bill 
of complaint states that this was the most largely attended meeting in 
the history of the company. At this meeting the following was 
adopted : 

"Resolved, that the agreement dated August 15, 1906, heretofore entered 
into by this company, with Henry Evans, Henry K. Pomroy and George M. 
Cumming, as a coinmittee, in the form submitted to this meeting, be, and the 
same is hereby in ail respects, authorized and approved, and the board of 
directors of this company be, and it is hereby, authorized and empowered to 
take any and ail action thereunder which may be necessary or proper to effect 
the exchange of the debenture mortgage bonds of the railroad company, as 
contemplated in said agreement, upon such ternis and conditions as may be 
authorized and approved by said board of directors, with power in said board 
of directors to enter into any contracta or agreements with bankers for 
the underwriting of the new securities issuable in exchange for said de- 
benture mortgage bonds, upon such terms and conditions as said board of 
directors may approve, and to cause such notice to be given of the terms 
of such exchange, as il may deem necessary, and to détermine whether or 
not the plan for such exchange shall be and become effective." 

16. On the 18th day of June, 1906, there was issued to James Pol- 
litz, the complainant hère, and registered in his name June 19, 190G, 
a certificate for 1,000 shares of the common stock of the Wabash 
Railroad Company, which shares of stock he says he purchased on the 
13th of that month. It is the ownership of this stock that confers 
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on the complainant his only interest in the questions involved, and he 
brings this suit as such owner of such common stock of the company. 
17. At the said spécial meeting of the stockholders and debenture 
bondholders of the Wabash Railroad Company, held at Toledo, Ohio, 
October 22, 1906, said complainant, by his proxy and attorney, prc- 
sented and caused to be entered on the minutes of the meeting the 
following notice, objections, and protest, viz. : 

"The Stockholders and Debenture Mortgage Bondholders of the Wabash Rail- 
road Company, in Spécial Meeting Assembled at Toledo, Ohio, October 22, 
1906, Pursuant to a Call Signed by the Président and Secretary of Said 
Company, Dated New York, August 16, 1906 — Take Notice: 

"The undersigned, the holder of one thousand shares of the common capital 
stock of the Wabash Railroad Company, hereby protests against any action 
being taken at this meeting, or any adjournment thereof, by the stockholders 
or debenture mortgage bondholders of that company, which attempts or pur- 
ports to authorize, in any manner or to any extent, the carrying out of the 
plan to issue new four per cent fifty-year mortgage bonds and preferred and 
common stock of the company in exchange for the debenture mortgage bonds 
as set forth in the call for this meeting, and the explanatory circular is- 
sued by the président and secretary of said company under date of September 
8, 1906, for the following reasons, among others: 

"(1) In the circular issued by the said company under date of September 
8, 1906, it is proposed to issue to the holders of $30,000,000 mortgage de- 
benture bonds, upon which interest is payable only if earned, and upon 
$26,500,000 of which no interest has ever been paid, $21,262,500 of the pro- 
posed new four per cent, fifty-year mortgage bonds, $15,210,000 of preferred 
stock and $15,210,000 of common stock, or new bonds and stock to the amount 
of $51,682,500 to retire the $30,000,000 of debenture bonds, and to the extent 
of $21 ,682,500 the new stock will be flctitious, without considération and void. 

"(2) The Constitution of the state of Missouri provides that capital stock 
can only be issued for money paid, labor done or property actually received, 
and that ail flctitious increase of stock is void, and the laws of the other 
states wherein said company is incorporated, to wit: Ohio, Indiana, Illinois, 
Michigan and Iowa provide that capital stock can only be issued at par for 
money or property at its fair value. 

"(3) The said proposition alters the position of the présent stockholders in 
the following respects, among others: 

"(a) The changing of a noncumulative, nonpaying bond, the principal of 
which does not become due until 1939, into a bond with a fixed interest 
charge, which, if not paid, will subject the property to foreclosure and the 
capital stock to extinguishment. 

"(b) It places ahead of the présent common stock $15,210,000 of preferred 
stock, upon which dividends of seven per cent, must be paid before the 
common stock may receive anything, and to the extent of $6,472,500 the 
proposed issue of preferred stock will be without any considération, thus 
diluting that class of stock and depreciating the value of both the preferred 
and common stock. 

"(c) It is proposed to issue $15,210,000 of common stock without considéra- 
tion, thereby diluting and making less valuable the présent common stock. 

"(4) The debenture mortgage bondholders are disqualified to vote upon 
this proposition, which contemplâtes their advantage and enrichment to the 
injury of the présent stockholders, and changing the position of the mort- 
gage bonds from a noncumulative, nonpaying security to that of a fore- 
closable mortgage bond with a definite fixed charge. 

"I respectfully request that the foregoing protest be entered in full upon 
the minutes of this meeting, and it is herewith handed to the secretary for 
that purpose. James Pollitz, 

"By his Proxy and Attorney, 

"Toledo, Ohio, October 22, 1906. Stephen M. Yeaman." 
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18. Thereafter, and on the 26th day of October, 190G, at a meeting 
of the stockholders and debenture bondholders, the folîowing was 
adopted : 

"Whereas, the capital stock of this Company 1s insufflcient and it is neees- 
sary that the saine be increased to the ainount hereinafter stated for the 
construction of its road. the construction of. a second additloual track, the 
extension of its Une and the construction of branches thereof, the increase of 
its machinery, rolllng stock or other fixtures, each and ail of which bas be- 
come necessary for the speedy and convenient transaction of its business, and 
also for the purpose of paying bonds issued or guaranteed by it, or for the 
liquldating or paying any unfunded or floating debt, or for the purpose of 
extending its Une of railroad and constructing branches thereof, and for each 
and ail of the purposes aforesaid: 

"Resolved, that the authorized capital stock of this company be, and 
the sanie 1s hereby, increased by the amount of $98,000,000, which increase 
shall conslst of 980,000 shares of the par value of $100 each, of which 165,000 
shares shall be preferred stock and 815,000 shares shall be common stock, so 
that the total authorized capital stock of this company, of ail classes, shall 
be $200,000,000, consisting of 2,000,000 shares of the par value of $100 each, 
and of whiçh capital stock 405,000 shares shall be preferred stock and 1,595,- 
000 shares shall be common stock. 

"B 1 urther resolved, that the proper officers of this company be, and they 
are hereby, authorized and empowered to make such certiflcates and pay- 
ments and take such other action as may be necessary in order to effect the 
increase of the authorized capital stock of this company provided for by 
the foregoing resolution," 

On the same day, at a meeting of the board of directors of the 
Wabash Railroad Company, a resolution was adopted reading as fol- 
lows: 

"Resolved, that the authorized capital stock of the company be, and the 
same is hereby, declared to be increased to the amount of ninety-eight mil- 
lion dollars ($98,000,000), such increase consisting of 165,000 shares of pre- 
ferred stock and 815,000 shares of common stock, making the total author- 
ized capital stock of the company, of ail classes, two hundred million dollars 
($200,000.000), par value, consisting of 405,000 shares of the par value of 
$100 each of preferred stock and 1,595,000 shares of the par value of $100 
each of common stock." 

19. December 22, 1906, at a meeting of the board of directors, a 
report was made that there had been deposited, under such plan and 
agreement, of debenture bonds, séries A, $2,824,000, and of séries B, 
$19,995,000, and promised, $852,000. Thereupon the promised bonds 
were accepted, and the plan and agreement was declared operative. 

20. The exchange of bonds and securities was to be made through 
the défendant United States Mortgage & Trust Company, and the 
défendant Mercantile Trust Company, was to countersign the cer- 
tiflcates for capital stock as issued. 

21. The défendant George I. Gould, is a director of the Missouri- 
Pacific Railway Company, and he and said company and its other di- 
rectors are large holders of said debenture mortgage bonds, and it is 
alleged that they would be greatly benefited by the proposed exchange. 

22. Upon this state of facts, and after proceedings were in motion 
for carrying into effect the said plan and agreement, Pollitz commenc- 
ed the first of thèse consolidated actions in the Suprême Court of the 
state of New York on the lOth day of November, 1906, whence it was 
removed to this court, and thereafter, and after the commencement 
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of the second action in the Suprême Court of the state of New York, 
for the same cause, with added allégations, about January 15, 1907, 
which was also removed to this court, such actions were consolidated. 
About November 26, 1906, Pollitz commenced a similar suit, based 
on the same facts, in the circuit court of the state of Missouri, in which 
a motion for an inj miction against carrying said plan into exécution 
was asked for and denied. Thereafter that action was dismissed, but 
not on the merits. A little later a similar suit for the same cause, on 
the same facts, was commenced in the same court, accompanied by 
a temporary restraining order, which was subsequently discharged, 
and that suit is still pending. 

23. There was certain correspondent between Pollitz and the of- 
ficers of the Wabash Railroad Company following the meeting of 
October 22, 1906, bearing on the good faith of Pollitz, which I hâve 
not deemed necessary to set forth hère. That may be referred to 
later. As early as September 20, 1906, Pollitz objected to the plan, 
and wrote that unless it was abandoned he should institute proceed- 
ings. Nor hâve I gone at length into his purchase of the common 
stock now standing in his name. It is doubtful that he obtained same 
for any purpose other than to embarrass and block the exécution of 
such plan. It seems almost incredible that reading the papers con- 
taining notices and editorials as to thèse transactions, as he says he 
did, he failed to understand the situation and pending propositions 
and their progress. He says he had money with C. H. Venner & Co. ; 
that C. H. Venner, whose wife is his cousin, purchased the stock for 
him, representing the company in so doing ; that he left the stock with 
Venner & Co. for safe-keeping, where it has ever since remained, ex- 
cept when taken away for purposes of this suit. The défendants do 
not admit such ownership by complainant, and demanded strict proof. 
Pollitz says he saw the stock was low, and his only object in purchas- 
ing was he thought it would go up a few points. His recollection as 
to the delivery, etc., is quite hazy, as is his recollection of what he 
read in the papers. 

24. No interest has ever been paid on the debenture mortgage bonds 
of séries B, and, since 1904, no interest has been paid on those of 
séries A. 

25. Since the issue of such first, second, and debenture mortgage 
bonds, the Wabash Railroad Company has acquired various other rail- 
road properties of great value, and the floating indebtedness of the 
company has been largely increased. 

26. The new proposed mortgage is to cover or include ail thèse 
new properties, etc. 

27. The complainant, of ail the stockholders and debenture mortgage 
bondholders, was the only one who voted against the proposed plan 
and agreement contemplating the retirement of such debenture bonds. 
The complainant contends that : 

"(10) That the said plan of retiring said debenture bonds was unlawful, 
nnanthorized, and contrary to the laws of the states under which the défend- 
ant railroad company was organized, and was ultra vires the corporation, 
and unjust, inéquitable, and injurious to the plaintiff and ail other Stock- 
holders of said company similarly situated, in that the said debenture mort- 
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gage bonds were to be paid or retired by the dellvery to the holders thereof 
of $1,955 par value of new securities for each $1,000 of bonds, séries A, and 
of $1,760 of new securities for each $1,000 of bonds, séries B, maklng a total 
amount of $53,482,500 of new bonds and preferred and eommon stock to be 
issued for the retirement of, or in exchange for. the $30,000,000 of debenture 
bonds, the resuit being that for $23,482,500 of its capital stock the défendant 
railroad Company would reeeive nothing whatsoever. 

"(11) That, in addition, $15,810,000 of preferred stock would be placed 
ahead of the eommon stock then outstanding, upon which dividends of 7% 
must be paid before the eommon stock could recéive anything, and to the 
extent of $7,672,500 the proposed issue of preferred stock would be without 
considération. That, besides, $15,810,000 par value of eommon stock would 
be issued without any considération, thereby diluting and making less valua- 
ble the eommon stock outstanding. 

"That the proposed plan would resuit in changing a noncumulative, non- 
paying bond the principal of which does not mature until 1939 into a bond 
with a fixed interest charge, which if not paid would subject ail the prop- 
erties of the défendant railroad company to foreclosure and its capital stock 
to extinguislinient. 

"That interest at the rate of 4% upon $21,802,500 new mortgage bonds 
which would be issued under said plan would, during the next thirty-three 
years, the life of the debenture mortgage bonds proposed to be retired, 
amount to $28,858,500 ; an amount nearly suffleient to retire and pay at their 
maturity, in 1939, the $30,000,000 of outstanding debenture bonds, whereas, 
if the debenture bonds were allowed to remain outstanding, the requirements 
of the défendant railroad company for extensions, improvements, new equip- 
ment, and bettemients, would be met out of the net earnings of the said 
company, with no obligation to pay interest on the outstanding debenture 
mortgage bonds unless there should be a surplus of net earnings over and 
above ail the requirements of the company for the purposes aforesaid." 

The défendant the Wabash Railroad Company files its cross-bill 
setting up thèse and other alleged facts, and demands not only a dis- 
missal of the bill of complaint, but affirmative relief, that its acts and 
the proposed plan be declared lavvful and proper under ail the cir- 
cumstances, and that complainant be enjoined f rom. commencing other 
and similar actions as vexatious and unfounded, and from further 
questioning the legality and validity of the proposed action under 
such agreement. 

The Wabash Railroad Company, while a Consolidated railroad com- 
pany recognized in the law, is not an entity in the sensé of a company 
Consolidated from one or more companies under the statutes of a 
single state, and which may, and generally does. become a new com- 
pany, the old ones passing out of existence. While engaged in inter- 
state commerce, having continuous lines rnnning through or into the 
several states mentioned, it is not incorporated as "The Wabash Rail- 
road Company," under any fédéral law or under the law of any one 
state. It exists as "The Wabash Railroad Company" by virtue of 
the consolidation agreement, such consolidation being sanctioned by 
the laws of the states mentioned permitting its corporations to con- 
solidate with those of adjoining states, where they form continuous 
lines. The several Consolidated corporations remain intact, and each 
is subject to the laws of its création; but the Consolidated company 
may hold its meetings for the transaction of business, élection of di- 
rectors, etc., in any one of the states, even if the laws of a particular 
state require the meetings of the Corporation to be held within the 
state, and its acts are légal and binding upon ail. The consent of the 
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state to the consolidation necessarily implies a consent to the doing 
of such acts as are essential to the life, existence, and carrying on of 
business by the Consolidated company. However, the Consolidated 
company may not disregard the laws of any one of the states except 
so far as an assent is necessarily implied. It certainly cannot act in 
violation of the Constitution of either one of such states. See Muller 
v. Dows, 94 U. S. 444, 447, 24 L. Ed. 207 ; Ashley v. Ryan, 153 U. 
S. 436, 14 Sup. Ct. 865, 38 L. Ed. 773 ; Graham et al. v. Boston, H. 
& E. R. R. Co., 118 U. S. 161, 1G9, 6 Sup. Ct. 1009, 30 L. Ed. 196 ; 
Noyés on Incorporate Relations, c. 10, §§ 99-105. 

The Constitution of the state of Missouri, art. 12, § 8 (Ann. St. 
1906, p. 304), provides: 

"No corporation shall issue stock and bonds, except for money paid, labor 
done, or property actually received, and ail fletitious increase of, stock or in- 
debtedness shall be void. The stock and bonded indebtedness of corporations 
shall not be increased, except in pursuance of gênerai law, nor without the 
consent of the persons holding the larger amount in value of the stock first 
obtained at a meeting called for the purpose, first giving sixty days' public 
notice as may be provided by law. * * * Section 10 (Ann. St. 1900, p. 
.305). No corporation shall issue preferred stock without the consent of ail 
the stockholders." 

The statutes of the state (sections 962, 963, and 1050, Rev. St. Mo. 
1899 [Ann. St. 1906, pp. 860, 861, 908]) provide for and authorize an 
increase of the capital stock of corporations. Section 962 is gênerai 
in its nature, and says : 

"Any corporation may increase its capital stock or its bonded indebtedness 
with the consent of the persons holding the larger amount in value of the 
stock, which consent to such increase shall be obtained at a meeting of the 
shareholders called for that purpose, sixty days notice of the time and place 
of such meeting and of the amount of the proposed increase of stock or bond- 
ed indebtedness having been given as hereinafter provided," etc. 

The Constitution says that no corporation shall "issue" preferred 
stock without the consent of "ail" the stockholders, while the statute 
says in effect that once issued any corporation may "increase" its capi- 
tal stock on the consent of the persons holding the larger amount in 
value. Section 1050, which relates to the issue of preferred stock is, 
to me, confusing. So far as pertinent, that section reads : 

"Any railroad company organized under the laws of this state may issue a 
preferred stock for such amount, and upon such terms and conditions, as 
the board of directors may prescribe. But before any issue of such pre- 
ferred stock shall be made, the question of issuing the same, together with 
the terms, conditions and privilèges upon which the same is proposed to be 
issued, shall be submitted to a vote of the stockholders of said company, at 
a regular annual élection for the directors thereof, or at a spécial meeting of 
the stockholders of said company called to consider the same, if at such 
élection ail the stockholders shall consent. At ail élections called to consider 
the question of issuing preferred stock, as provided in this section, no person 
shall be permitted to cast any vote as a proxy for the owner of any share 
or shares of stock without he shall produce written authority, signed by the 
owner thereof." 

Whether the words "if at such élection ail the stockholders shall 
consent" refer to the submission of the question of issuing preferred 
.stock at such an "élection," in which case, if ail stockholders consent- 
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ed to submit the question, there would be an implied assent to the 
resuit of the vote, or to the words, "Any railroad company * * * 
may issue a preferred stock," etc., in which case the question of the 
issue of preferred stock would require the affirmative vote of every 
stockholder voting, is a question. If the first construction prevails, 
Pollitz assented to the proposition to increase the capital stock and 
to increase the preferred stock, for he assented to the submission of 
the question to the meetings referred to, and consented thereby to be 
bound by its action so far as increasing and thereupon issuing the 
preferred stock is concerned. If the second is the true construction 
of the statute, then Pollitz did not consent, and we are brought to the 
question whether the constitutional and statutory provisions relate to 
and prohibit increases of preferred stock, the issue of preferred stock 
having been once authorized by a vote of ail the stockholders and 
such stock issued, or only to the original authorization of the issue 
of preferred stock and the issue thereof. 

It will hâve been noted that the Wabash Railroad Company in the 
very beginning of its existence and opérations and in the consolidation 
agreement provided for and issued $24,000,000 of preferred capital 
stock, and it is shown and presumed that the consent of ail the stock- 
holders was duly given to the issue of preferred capital stock, and to 
this amount at least. The issue of preferred stock wasthus authorized 
by the consent of ail the stockholders. The constitutional provision, 
section 8, quoted, specifically speaks of and permits increases of the 
capital stock, the issue of which is once authorized, as db the statutory 
provisions referred to and in part quoted. In speaking of and specif- 
ically authorizing increases or an "increase" of capital stock, neither 
the Constitution nor the statute in terms limits such increases or in- 
crease to common stock, but presumably refers to ail the capital stock 
theretofore authorized and issued, and hence expressly permits an 
increase of any and ail capital stock theretofore authorized and issued, 
whether preferred or common, on "the consent of the persons holding 
the larger amount in value of the stock first obtained at a meeting 
called for the purpose." I think it was the purpose of the people and 
of the Législature of*Missouri in adopting thèse provisions to restrict 
corporations in adopting the policy of issuing preferred stock by mak- 
ing the assent of ail the stockholders a prerequisite, but that it was 
not their intent to so limit the increase of such stock, the policy hav- 
ing been duly adopted by the corporation. This seems to hâve been 
the interprétation put upon the Constitution by the Législature of the 
state, for it said, in section 962, "Any corporation may increase its 
capital stock or its bonded indebtedness with the consent of the per- 
sons holding the larger amount in value of the stock," etc., and did 
not limit such increase so made on such consent to common, or non- 
preferred, stock, nor does the Constitution itself. Had the intent 
been to so limit the increase of capital stock, I think the section would 
hâve read, may increase its "nonpreferred capital stock" or "its capi- 
tal stock not preferred," or "common stock." 

In construing the provisions of the Constitution of a state, as in 
construing its statutes, we are to read ail the provisions on the same 
subject together as one whole, and give such a meaning as will avoid 
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conflict and at the same time carry out the plain intent — promote the 
objects for which intended. We are not to adopt either a loose or 
an unduly strict construction, or one that we would give to a private 
contract, but a reasonable one, having in mind the grounds sought to 
be covered, and the evils, if any, sought to be remedied, and the 
objects sought to be attained. Légal Tender Case (opinion bv Mr. 
Justice Gray) 110 U. S. 421, 439, et seq., 4 Sup. Ct. 122, 28 L. Ed. 
204; Gibbons v. Ogden, 9 Wheat. 1, 6 L- Ed. 23; 8 Cyc. 729, 730, 
and numerous cases there cited. 

We corne, then, to consider whether or not this agreement or plan 
was ultra virés the company and void because in violation of the pro- 
visions that "no corporation shall issue stock or bonds except for mon- 
ey paid, labor done, or property actually received, and ail fictitious in- 
creases of stock or indebtedness shall be void." Of the justice and 
wisdom of this provision there can be no question. This company hâs 
largely increased or extended its lines, its trackage, its terminal facil- 
ities, its rolling stock, etc., and has vastly improved those it had at an 
expense of millions of dollars, ail of which has added to the value 
of its property. Much of this was compulsory and inévitable, grow- 
ing out of gênerai industrial growth, national and state prosperity, 
demands for increased and improved facilities, compétition which the 
company must meet, and added requirements demanded by both stafe 
and national laws. Thèse hâve not corne gradually, keeping pace with 
the increased earnings of the road. They spring up suddenly, some- 
times on every hand, and required and require vast outlays of money. 
Stock or shares of stock represent the capital invested in the enter- 
prise — its property, and property rights and franchises. In the be- 
ginning almost, and in the midst of ail this, this company found itself 
confronted by, and, so to speak, incumbered with, its first and second 
mortgage bonds, and incumbered and hampered and embarrassed in 
ail its financial dealings by thèse debenture mortgage bonds, the exist- 
ence of which was a constant source of annoyance and dispute, and 
of threatened, and at one time actual, litigation. " The plan in question 
hère was evolved and agreed upon as a way, if not the way, out of 
diffîculties. I find no suggestion in thé record or basis for a claim that 
there is or was any proposition to issue and give. away either stock or 
bonds. There is to be an exchange, or both sales and exchange. As 
shown by the minutes of the meeting of the stockholders and deben- 
ture mortgage bondholders, held at Toledo, October 22, 1906, the 
scheme and plan entire was: (1) Because of the insufficiency of the 
capital stock and of the necessity for an increase thereof to provide 
for construction of its road, a second track, the extension of its Une, 
and the construction of branches thereof, the increase of its machin- 
ery, rolling stock and other fixtures, the payment of bonds issued 
or guaranteed by the company, the payment of unfunded or floating 
debt, and the extension of the line of the road and the construction 
of branches thereof, and to provide for ail such purposes, that the 
company increase the capital stock as beforé stated. (2) To make 
provision for refunding and retiring ail its outstanding indebtedness 
and obligations secured by liens upon any part of its property, and 
for paying its promissory notes and equipment obligations, includ'mg 
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the exchange of its debenture mortgage bonds, and for the refunding 
and retirement of bonds of other companies, the payment whereof had 
been assumed by the Wabash Railroad Company, and to provide for 
the permanent betterment, improvement, equipment, development, 
and extensions of the lines of railroad and property, and for suitable 
and adéquate terminais and terminal facilities in connection with its 
road and properties, and other lawful corporate purposes, that the 
company create an issue of 50-year 4 per cent, bonds, describing them, 
in the total sum of $200,000,000, ail to be equally secured and to be 
disposed of as set forth in the mortgage or deed of trust covering ail 
the railroads and property of the "company, and that thereafter ac- 
quired through the use of such bonds or their proceeds. And, (3) in 
order to retire the said debenture mortgage bonds, to make the ex- 
change hereinbefore more specifically set forth. Ail thèse objects and 
purposes would seem to be legitimate and proper, and not contrary to 
any law, or rule of public, or state, or national policy as enunciated in 
the state or national Constitutions or laws. 

The objection is that there is embraced in this gênerai scheme or 
plan, in addition to the issue of preferred stock, which has been con- 
sidered, an illégal and unwarranted proposition to give in exchange 
for $30,000,000 of debenture mortgage bonds, as f ollows : 

For each bond of séries A $ 1,000 00 

The following at par value: 

New bonds, 4 per cent $775 00 

Preferred stock 500 00 

Common stock 560 00 $ 1,835 00 

Excess at par values $ 835 00 

For each bond of séries B 1,000 00 

The following: 

New bonds at par $700 00 

Preferred stock 500 00 

Oonunon stock 500 00 1,700 00 

Excess at par values $ 700 00 

Making on preferred debenture bonds 2.922,500 00 

On other debenture bonds 18,550,000 00 

Total $21,472,500 00 

— making substantially a gift, in stock and new bonds, it is claimed, 
of that amount. This, at par values, would be giving in exchange for 
$30,000,000 debenture mortgage bonds, $22,125,000 of new 4 per cent, 
bonds, and $30,900,000 of preferred and common stock, making $53,- 
025,000 in ail. This in the exchange would reduce the estimated value 
of the stock to about $26 per share, counting the debenture bonds and 
the new bonds as each worth 100 cents on the dollar. 

There is nothing "fictitious" in this proposed increase of indebted- 
ness or stock. And I know of no objection to the retirement by a 
railroad company of its outstanding obligations, due or not due, by 
the payment of cash, or new bonds, or stock therefor. The question 
is, is the exchange, when an exchange is made, fair and reasonable 
under ail the circumstances of the case, and for a considération not 
grossly below the fair value of the stock or bonds given by the comj» 
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pany to retire its outstanding obligations? Memphis & Little Rock 
Railroad v. Dow, 120 U. S. 287, 297, 298, 7 Sup. Ct. 482, 30 L. Ed. 
595, cited, approved and followed in passing on similar provisions in 
other state laws ; Sioux City, O. & W. R. Co. v. Manhattan Trust 
Co., 92 Fed. 428, 433, 34 C. C. A. 431 ; Toledo, St. L. & K. B. C. 
Co. v. Continental Trust Co., 95 Fed. 497, 517, 36 C. C. A. 155 ; Lake 
St. El. R. Co. v. Ziegler et al, 99 Fed. 114, 126, 39 C. C. A. 431 ; 
Grant et al. v. East & West R. Co. of Alabama, 54 Fed. 569, 575, 
4 C. C. A. 511, distinguished Altenberg v. Grant, 85 Fed. 345, 347, 
29 C. C. A. 185. 

In Memphis, etc., v. Dow, supra, the entire assets of the appellant, 
the Memphis & Little Rock Railroad Company, consisted of the prop- 
erty, rights, and privilèges purchased by P. D. & M. trustées at a fore- 
closure sale of the railroad property, and by them conveyed to the 
appellant on condition that the bénéficiai owners should receive there- 
for $1,300,000 in stock of the company and $2,600,000 bonds. The 
Constitution of the state of Arkansas provided that: 

"No private corporation shall issue stock or bonds except for money or 
property actually received, or labor done ; and ail fictitious increase of stock 
or indebtedness shall be void." 

It was admitted that "the full value of the property, rights and 
privilèges conveyed to appellant did not exceed $1,300,000, the amount 
at which the capital stock was fixed," and, said the court: 

"Consequently, it is argued, the $2,600,000, of bonds were issued without 
any considération received in money, property, or labor, and represented a 
fictitious indebtedness. In other words, appellants' vendors were fully com- 
pensated for their interests by taking to themselves its entire stock." 

The court, after having said : 

"That amount in the stock and bonds of the appellant was the valuation 
placed by such owners upon their interests, after taking into account, as well 
the amount previously expended in the construction and maintenance of the 
road, as the probable value in the future of the stock and bonds to be given 
for a surrender of those interests" — 

continued : 

"We do not concur in this view of the case. It does not, we think, rest up- 
on a sound interprétation of the state Constitution. The prohibition against 
the issuing of stock or bonds, except for money or property actually received 
or labor done, and against the fictitious increase of stock or indebtedness, was 
intended to protect stockholders against spoliation, and to guard the public 
against securities that were absolutely worthless. One of the mischiefs 
sought to be remedied is the flooding of the market with stock and bonds that 
do not represent anything whatever of substantial value. In référence to a 
provision in the Constitution of Illinois, adopted in 1870, containing a pro- 
hibition as to railroad corporations, similar to that imposed by the Arkansas 
Constitution upon ail private corporations, the Suprême Court of the former 
state, in Peoria & Springfleld Railroad Co. v. Thompson, 103 111. 187, 201, said: 
'The latter part of the clause of the Constitution in question, which déclares 
that "ail stocks, dividends, and other fictitious increase of the capital stock or 
indebtedness of such corporation shall be void," we think, clearly points out 
the chief object which the constitutional convention sought to accomplish in 
adopting it ; and to this we must look, in a large degree, for a solution of the 
language which précèdes it. The object was, doubtless, to prevent reckless 
and unscrupulous speculators, under the guise or pretense of building a rail- 
road or of accomplishing some other legitimate corporate purpose, frorn 1 raud-». 

167 F.— 11 
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ulently issuing and putting upon the market bonds or stocks that do not and 
are not intended to represent money or property of any kind, either in pos- 
session or expectancy, the stock or bonds in such case being entirely fictitious. 
* * * Under this provision of the Constitution, railroad companies hâve no 
right to lend, give away, or seil on crédit tlieir bonds or stock, nor hâve they 
the right to dispose of either except for a présent considération and for a 
corporate purpose.' 

"Recurring to the language employed in the Arkansas Constitution, we are 
of opinion that it does not necessariiy indicate a purpose to make the va- 
lidity of every issue of stock or bonds by a private corporation dépend upon 
the inquiry whether the rnoney, property, or labor actually received therefor 
was of equal value in the market with the stock or bonds so issued. * * * 
The bénéficiai owners of such interests had the right to fix the ternis upon 
which they would surrender those interests to the corporation of which they 
■were to be the sole stockholders." 

In Altenberg v. Grant, supra, the statute of Kentucky expressly 
provided that: 

"And neither labor nor property shall be received in payment of stock or 
bonds at a greater value than the market priée at tlie time when the said labor 
was done or property delivered." 

We have no such provision in the statutes or Constitution of either 
of the states hère involved. 

In Lake St. El. R. Co. v. Ziegler, at page 126 of 99 Fed., at page 
443 of 39 C. C. A., the court said, speaking of the Illinois statute: 

" 'No such corporation shall issue any stock or bonds, except for money, la- 
bor, or property actually received and applied to the purposes for which such 
corporation was organized. Ail stock dividends, and other fictitious increase 
of the capital stock or indebtedness of any such corporation, shall be void.' 

"This clause of the Constitution has received construction by the Suprême 
Court of the state in Railroad Co. v. Thompson, 103 111. 187. It was there 
held that the object of the provision 'was to prevent reckless and unscrupulous 
speculators, under the guise or pretense oi* building a railroad, or of accom- 
plishing some other legitimate corporate purpose, from fraudulently issuing 
and putting upon the market bonds or stocks that do not and are not intend- 
ed to represent money or property of any kind, either in possession or in 
expectancy ; the stock or bonds in such case being entirely fictitious. But it 
was not intended by that provision to interfère with the usual and customary 
methods of raising fmids by railroad companies by the issue of their stock or 
bonds for the purpose of building their roads, or of accomplishing other legiti- 
mate corporate purposes.' This construction was approved by the Suprême 
Court of the United States in Railroad Cb. v. Dow, 120 U. S. 287, 7 Sup. Ct. 
482, 30 L. Ed. 595, where a similar constitutional provision of the state of 
Arkansas was considered." 

In Sioux City, etc., v. Manhattan Trust Co., supra, it was held: 

"Stock and bonds of a railroad company, issued in exchange for the stock 
and bonds of a former company, not shown to have been invalid, in pursuance 
of a reorgauization scheme, which, so far as appears, was entered into in 
good faith by the issuing company, are not invalid, under Const. Neb. art. 11, 
S 5 (Consol. St. Neb. 1801, p. 72), which provides that a railroad company shall 
not issue stock or bonds except for money, labor, or property actually receiv- 
ed, and that fictitious issues of stock or bonds shall be void, because at the 
time of the exchange the cash value of the physical property and franchises 
acquired by the reorganized company was not equal to the par value of its 
securities." 

In the case now before the court the holders of the debenture mort- 
gage bonds were not required to measure the value thereof, neither is 
•the défendant company nor this court, by the par, or even the market, 
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value. We must consider not only the cash value but the voting and 
controlling power over the road and its management conferred there- 
by, and we must also consider the value and importance to the Wabash 
Railroad Company of having them retired, especially in view of the 
annoyance and litigation and disputes to which they had given rise. 
If thèse debenture bonds stood as a bar to the raising of funds for 
the further improvement of the road, the payment of its floating in- 
debtedness, etc., then it was of paramouut importance that they be re- 
tired. Hère, as in Memphis, etc., v. Dow, supra, after continued dis- 
putes and negotiations, the stock and bonds which the owners of thèse 
debenture mortgage bonds consented and agreed to receive from the 
Wabash Railroad Company in exchange therefor "was the valuation 
placed by such owners upon their intereste," not only in the money 
value of the debenture bonds and thereby agreed to be paid, but in the 
voting power and control of the railroad conferred thereby, "after 
taking into account as well the amount previously expended in the 
construction and maintenance of the road, as the probable value in the 
future of the stock and bonds to be given for a surrender of those 
interests." In view of ail the facts and évidence as to this road, its 
indebtedness, extent, necessities, etc., the probable value of the stock 
and bonds and the debenture mortgage bonds, I am satisfied that the 
exchange was not in violation of the Constitution or laws of either 
of the states mentioned. 

But irrespective of thèse considérations, by référence to the obliga- 
tions of Pollitz made in writing, and which must be considered as his 
objection to the proposed plan, and from which the conclusion is 
drawn that he made no others and therefore assented to the proposed 
action except in so far as he objected, it is seen that he did not object 
to the proposed increase of the capital stock of the corporation, either 
preferred or common, or to the proposed issue of new bonds. He 
did object to such stock and bonds being issued "in exchange for the 
debenture mortgage bonds as set forth in the call" for the meeting, 
on the ground that if issued in exchange, as proposed, "to the extent 
of $21,082,500 the new stock will be fictitious, without considération 
and void," and upon the grounds that the proposed issues and exchange 
would alter the position of the stockholders in that it would put cer- 
tain preferred stock ahead of common stock, and that to the amount 
of $6,472,500 the preferred stock would be without considération and 
void, and thus depreciate both the preferred and common stock; that 
$15,210,000 of the common stock would be without considération and 
void, and thus depreciate the value of the common stock; that the 
debenture mortgage bondholders were disqualified to vote on the 
proposition which contemplated their enrichment at the expense of the 
présent stockholders and the substitution of a foreclosable mortgage 
bond with a definite fixed charge for a noncumulative, noninterest 
paying security. It was not objected that there was no power to 
increase the preferred stock, and there was no objection to its increase 
or issue for the purposes contemplated outside of the exchange thereof 
for the debenture mortgage bonds. But there was no affirmative as- 
sent to the increase, and the proposition as a whole, which included 
the increase, met with about 1,000 négative votes out of about 8,000 
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cast. In the first of thèse Consolidated actions Pollitz did not claîm 
want of power to increase the pref erred stock ; that question was first 
présentée! in the complaint in the second suit. It is contended that 
under thèse circumstances Pollitz is estopped from questioning in this 
action the power to vote the increase of preferred stock. He voted 
against this proposed increase on the grounds stated, and hence it did 
not receive the affirmative assent of ail the stockholders présent and 
voting. 

In Railway Co. v. McCarthy, 96 U. S. 258, 24 L. Ed. 693, the court 
held: 

"(4) The doctrine of ultra vires, when invoked for or against a corporation, 
should not be allowed to prevail, where it would defeat tlie ends of justice 
or work a légal wrong. 

"(5) Where a party gives a reason for his conduet and décision touching 
anytliing involved in a controversy, he is estopped, after litigation lias begun, 
from ehanging his ground and putting his conduet upon another and différent 
considération." 

In the opinion, the court said : 

"The question made by the Company upon the Sunday law of West Vir- 
ginia does not, in our view, arise in this case. We hâve already shown that 
the défendant proved upon the trial that it was impossible to forward the 
cattle on Sunday for want of cars. And it is fairly to be presunied that no 
other reason was given for the refusai at that time. It does not appear that 
anything was then said as to the illegality of suen a shipment on the Sabbath. 
This point was an afterthought, suggested by the pressure and exigencies of 
the case. 

"Where a party gives a reason for his conduet and décision touching any- 
thing involved in a controversy, he cannot, after litigation lias begun, change 
his ground, and put his conduet upon another and a différent considération. 
He is not permitted thus to mena his hold. He is estopped from doing it by 
a settled priuciple of law." 

This was approved. Davis v. Wakelee, 156 U. S. 690, 691, 15 Sup. 
Ct. 559 (39 £,. Ed. 578). It is immaterial that the complainant hère 
has not received a considération; the railroad company has proceeded 
on the basis of the position taken by Pollitz and the objections made by 
him as the only ones, and stock and bonds hâve been actually issued, 
and many persons hâve changed their position. 

It welî may be said that having asserted the increase and issue of 
the stock in exchange for the debenture bonds was unauthorized be- 
cause without adéquate considération, and the parties having proceed- 
ed and acted on the theory that the proposed exchange only was ob- 
jected to, and having increased the stock accordingly, the complainant 
cannot now change his position, and, after commencing litigatirn, as- 
sert that the increase was ultra vires because in contravention of the 
Constitution of the state of Missouri. 

And this court must not be understood as assenting to the proposi- 
tion that the validity of this transaction or plan is determined by the 
laws of the state of Ohio, under which laws there can be no question 
that it is valid. This company, the Wabash Railroad Company, exist- 
ing by virtue of the consolidation agreement sanctioned by the laws of 
the several states named, cannot do any act incumbering the entire 
property owned by it which violâtes the statutes or Constitution of 
either one of such states. It is settled law that the property of a cor- 
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poration is held by the directors as trustées, in a sensé, for its cred- 
itors, and they are bound to manage the affairs of the corporation in 
the interests of creditors and stockholders, but, in the case of a pub- 
lic service corporation, the interests of the gênerai public are to be 
considered also. 

I do not find that the défendant the Wabash Railroad Company has 
done or is proposing to do anything that it should be restrained from 
doing at the suit of the complainant, and therefore the Consolidated 
bill should be dismissed, with costs. And, it seems to me, the whole 
question can be settled in this suit, and that défendant railroad Com- 
pany is entitled to a decree that, as to the complainant, Pollitz, the 
plan or agreement referred to is valid and may be lawfully carried out, 
and also restraining him from commencing or prosecuting any other 
action or actions to prevent its exécution. Clearly a succession of suits 
is unnecessary, and is detrimental to the prosperity of the road, and 
injurious to the stockholders and the crédit of the road. 

There will be a decree accordingly. 



MAHOPOULUS v. CHICAGO, R. I. & P. RY. CO. et al. 

(Circuit Court, W. D. Missouri, W. D. December 23, 1008. On Rehearing, 

March 8, 1909.) 

No. 3,419. 

1. Removal of Causes (§ 11*)— Rigiit of Removal— Original Jumsdiction 

of federal court. 

No suit or action is removable from a state to a fédéral court unless 
lt be one that the plaintiff could originally hâve brought in the Circuit 
Court to which the removal is sought. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 29- 
3,1 ; Dec. Dig. § 11.*] 

2. Removal of Causes (§ 11*) — Right of Removal— Suit by Alien Against 

nonresident corporation. 

An action by an alien who is a nonresident of the United States against 
a corporation, brought in a court of another state than that of défend- 
ants incorporation, but in which it is doing business and for that reason 
under its laws subject to service and suit in the state courts, where there 
is no other ground of fédéral jurisdiction except diversity of citizenship, 
is not removable by the défendant unless plaintiff consents or waives 
objection. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 29- 
31 ; Dec. Dig. § 11.*] 

On Motion to Remand to State Court. 

Rosenberger & Reed, for plaintiff. 

Sebree, Conrad & Wendorff, for défendant Chicago, R. I. & P. 
Ry. Co. 

Warner, Dean, McLeod & Timmonds, for défendant Chicago, B. 
& Q. R. Co. 

POLLOCK, District Judge. The plaintiff in this action, an alien, 
citizen, subject, inhabitant, and résident of the kingdom of Greece, on 

•For other cases see same topio & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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September 17, 1908, commencée! this action in the circuit court of Jack- 
son county, this state, against the Chicago, Rock Island & Pacific Rail- 
way Company, a corporate citizen of the states of Illinois and Iowa, the 
Chicago, Burlington & Quincy Railroad Company, a corporate citizen 
of the state of Illinois, and Harvey Smith and James J. Harrington, 
natural citizens of this state, and, respectively, train conductor and en- 
gineer in the einploy of défendant the Chicago, Rock Island & Pacific 
Railway Company, to recover damages for the death of her husband,' 
Nick Mahopoulus, alleged to hâve been caused by the wrongful, joint, 
négligent acts of défendants, under the ternis and provisions of the 
laws of this state wherein the injury was done and the death occurred. 
Within due time défendants, the Chicago, Rock Island & Pacific Rail- 
way Company and the Chicago, Burlington & Quincy Railroad Com- 
pany, filed their joint pétition and bond for removal of the cause into 
this court on the ground of a separable controversy existing between 
plaintiff and the removing défendants. An order of removal was 
made and entered by the state court, and the transcript duly lodged in 
this court. Thereafter plaintiff, without having taken any step in this 
court which may be deemed or construed as a waiver of her consent to 
the exercise of jurisdiction of this court over her person or cause of 
action, filed herein her motion to remand the cause to the state court 
for want of jurisdiction in this court. This motion lias been submit- 
ted in oral argument and on briefs of counsel for décision. 

At the oral argument it was admitted and concédée! by counsel for 
plaintiff in open court, under the statutory law of this state creating 
and governing this cause of action for damages for death by wrongful 
act, a separable controversy exists between the plaintiff and the remov- 
ing défendants, as alleged in their pétition for removal. But it was 
then contended, and is now insisted, admitting the existence of such 
separable controversy, yet this separable controversy is in its very 
nature such that this court did not acquire and cannot maintain jurisdic- 
tion by the removal taken without the consent of, or some act amount- 
ing to a waiver of consent on the part of, the plaintiff. 

The question présentée! hère is as to the soundness of this conten- 
tion. Section 1 of article 3 of the national Constitution provides: 

"The judicial power of tlie United States shall be vested in one Suprême 
Court, and in such inferior courts as the Congress may from time to time 
ordain and estnblish." 

Section 2 of article 3 provides the extent of judicial power possessed 
by the national courts, as follows : 

"The judicial power shall extend to ail cases in law and equity arising 
under this Constitution, the laws of the United States, and treaties made, or 
which shall be made, under their authority, to ail cases affecting ambassa- 
dors, other public minislers, and consuls, to ail cases of admiralty and mari- 
time jurisdiction : to controversies to which the United States shall be a 
party ; to controversies between two or more states; between a state and 
citizens of another state ; between citizens of différent states ; between citi- 
zens of the same state elaiming lands under grants of différent states, and 
between. a stato, or the citizens thereof, and foreign states, citizens, or sub- 
jects." 

From thèse constitutional provisions it is seen the Suprême Court 
alone dérives jurisdiction and power direct from the Constitution; that 
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this court possesses only such jurisdiction and power as may be ex- 
pressly conferred upon it by Congress within the limits fixed by the 
Constitution. United States v. Hudson, 7 Cranch, 32, 3 L. Ed. 259; 
Mclntire v. Wood, 7 Cranch, 504, 3 L. Ed. 420 ; Turner v. Bank of 
North America, 4 Dali. 8, 1 L. Ed. 718; Sheldon et al. v. Sill, 8 How. 
441, 12 L. Ed. 1147; Stevenson v. Fain, 195 U. S. 165, 25 Sup. Ct. 6, 
49 L. Ed. 142; Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 
L. Ed. 264. That is to say, the jurisdiction and power of the Circuit 
Courts of the United States created by Congress under authority of 
the Constitution has a twofold limitation : First, it is limited by, and 
must be confined to, the bounds fixed by the Constitution on the pow- 
er of Congress to legislate at ail. Second, it must be limited to the ex- 
ercise of such power and jurisdiction alone as the Congress, in its 
wisdom, sees fit to confer. If either limitation be exceeded, the acts of 
the court are void and of no effect. Therefore, in any given case, re- 
sort must be had by the court to the acts of Congress conferring juris- 
diction and power on the court to détermine whether it possesses pow- 
er to proceed in the case. And as this présent case reached this court, 
not through the exercise of its original jurisdiction, but through the 
power conferred by Congress on parties litigant to withdraw their con- 
troversy from a lawful exercise of judicial power conferred by a sov- 
ereign state on its judicial tribunal and to bring such controversy 
within the absolute control of this court, it is manifest the controversy 
must be such in its very nature as this court can receive and détermine 
between the parties under its grant of original jurisdiction and power, 
and also the controversy must be such by its nature as the Congress 
under constitutional authority has expressly authorized parties litigant 
to withdraw from the jurisdiction of the state court and place within 
the jurisdiction, power, and control of this court, to the ultimate ex- 
clusion of the state tribunal. 

Section 1 of the act of Mardi 3, 1887, c. 373, 24 Stat. 552, as cor- 
rected by the act of August 13, 188S, c. 806, 25 Stat. 433 (U. S. Comp. 
St. 1901, p. 508), confers original jurisdiction of controversies therein 
named on this court, as follows: 

"ïliat the Circuit Courts of the United States shall hâve original cogni- 
zance, concurrent with the courts of the several states, of ail suits of a civil 
nature, at common law or in equity, wliere the matter in dispute exceeds, 
exclusive of interest and costs, the sum or value of two thousand dollars, 
and arising under the Constitution or laws of the United States, or treaties 
made, or which shall be made, under their authority, or in which controversy 
the United States are plaintiffs or petitioners, or in which there shall be a 
controversy between citizens of différent states, in which the matter in dis- 
pute exceeds exclusive of interest and costs, the sum or value aforesaid ; 
* * * But no person shall be arrested in one district for trial in another 
in any civil action before a Circuit or District Court; and no civil suit shall 
be brought before either of said courts against any person by any original 
process or proceeding in any other district than that whereof he is an in- 
habitant ; but where the jurisdiction is founded only on the fact that the 
action is between citizens of différent states. suit shall be brought only in 
the district of the résidence of either the plaintiff or the défendant." 

As has been seen, the plaintiff in this action being an alien citizen, 
subject of the kingdom of Greece, an inhabitant and résident of that 
foreign state at the time this action was brought, and défendants be- 
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ing citizens of states of this country, there can be no doubt but tliat the 
separable controversy hère présentée!, had it been originally brought by 
plaintifr in the proper circuit court of Illinois, that court would hâve 
had jurisdiction under the express terms of the act. Or, had if been 
brought in any other Circuit Court of the United States, either by ex- 
press consent of défendants, or.when brought by plaintiff in any such 
court had défendants in any manner by appearing to the merits of the 
controversy impliedly consented to such jurisdiction, such other na- 
tional court would undoubtedly hâve possessed full jurisdiction, power, 
and control of the controversy and the parties litigant thereof, and this 
notwithstanding the language employed in the opinion in Ex parte 
Wisner, supra ; In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. 
Ed. 904; Western Loan Co. v. Butte & Boston Min. Co., 210 U. S. 
368, 28 Sup. Ct. 720, 52 L. Ed. 1136. It is thus made entirely clear 
the separable controversy hère presented between plaintiff and the re- 
moving défendants by reason of the alienage of the plaintiff and the 
citizenship of the défendants is of that class falling within the gênerai 
original jurisdiction of this court. 

However, the question remains, is it of that class over which this 
court may by the act of removal receive and retain jurisdiction to the 
exclusion of the original jurisdiction obtained by the state court by the 
act of the plaintiff in bringing the action in that court without the con- 
sent or some act done by plaintiff in this court amounting to a waiver 
of such consent? The ground of jurisdiction in this case arises from 
diverse citizenship of the parties litigant to the separable controversy. 
The gênerai original jurisdiction and power of the Circuit Courts of 
the United States over the subject-matter of the separable controversy 
presented being established,it only remains to consider whether the Con- 
gress in the exercise of its constitutional power has provided this case 
may be removed into this court. If any such provision be found, it is 
bindiug- on the parties litigant to this controversy, the state court, this 
court, and ail others alike. For, of the limited power granted to Con- 
gress to legislate, it may exercise so much or so little as it may be dis- 
posed. The power granted by Congress to a party litigant to either 
bring in or remove to a Circuit Court of the United States his con- 
troversy is in no sensé a constitutional or vested right of the party 
litigant. It is a mère privilège which Congress may grant or withhold 
at will, and when granted at ail it is upon such terms, conditions, and 
limitations st?ted in the grant as Congress may deem fit and proper, so 
long as within constitutional bounds, and being the grant of a mère 
privilège the grantor may withdraw any or ail of the rights confer- 
red thereby at any time, at its pleasure. Therefore, défendants hère 
hâve precisely such right of removal in this case as the Congress has 
provided by its act. That act provides : 

"That any suit of a civil nature, at law or in equity, arising under the 
Constitution or laws of the United States, or treaties made or which shall 
be made, under their authority, or which the Circuit Courts of the TJnited 
States are given original jurisdiction by the preceding section, which may now 
be pending, or which may hereafter be brought, in any state court, may be 
removed by the défendant or défendants therein to the Circuit Court of the 
United States for the proper district. Any other suit of a civil nature, at 
law or in equity, of which the Circuit Courts of the United States are givea 
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jurisdietion by the preceding section, and wilich are now pending or which 
may hereafter be brought, in any state court, may be removed into the 
Circuit Court of the United States for the proper district by the défendant 
or défendants therein, being nonresidents of that state ; and when in any 
suit mentioned in this section there shall be a controversy which is wholly 
between citizens of différent states, and which can be fully determined as 
between them, then either one or more of the défendants actually interested 
in such controversy may reniove said suit into the Circuit Court of the 
United States for the proper district." Section 2, 24 Stat. 552, 25 Stat. 433 
(U. S. Cornp. St. 1901, p. 509). 

Whatever may hâve been thought the true construction of this act be- 
fore the décision by the Suprême Court in Cochran v. Montgomery 
County, 199 U. S. 260, 26 Sup. Ct. 58, 50 L. Ed. 182, it is now conclu- 
sively settled no suit or action is removable from a state court to a 
fédéral Circuit Court unless it be one that plaintiff could originally 
hâve brought in the Circuit Court. At the common law there was no 
possible method by which the plaintiff could hâve brought the remov- 
ing défendants before this court and required them to answer person- 
ally to her action because they are corporate citizens of a foreign state. 
Neither at the common law was there any procédure by which they 
could hâve been compelled by plaintiff to corne before the courts of this 
state and there answer her action. St. Clair v. Cox, 106 U. S. 350, 27 
L. Ed. 222; Carpenter v. Willard Case Eumber Co. (C.C.) 158 Fed. 
697. The lawmaking power of this state has provided a method by 
which the plaintiff can and did require défendants to come personally 
into the state court from which this action was removed to answer to 
her demand against them, because défendants first came into this ju- 
risdiction and owned or leased and operated long lines of railway, in 
charge of its ofncers, agents, and employés hère présent ; in other words, 
was doing business within this jurisdiction. But while the lawmaking 
power of the state by virtue of the process so provided could and 
did compel défendants to respond to that process issued from out the 
state courts without the consent of défendants, yet it could not compel 
défendants to respond to like process of its création issued from this 
court without the authority of Congress, and Congress has in the act 
above quoted withheld its authority unless on condition the défend- 
ants consent thereto or waive the privilège therein conferred upon them 
of refusing to respond to the demands of plaintiff, an alien, in any 
other Circuit Court than that of the fédéral district of which they are 
inhabitants. This proposition is firmly settled by numerous décisions 
of the Suprême Court. Southern Pacific R. Company v. Denton, 146 
U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 942; Mexican Central Railway 
v. Pinkney, 149 U. S. 207, 13 Sup. Ct. 859, 37 E. Ed. 699 ; Galveston. 
etc., Railway Co. v. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. 
Ed. 248. 

The question hère presented, however, does not relate to the right of 
the défendants to consent to litigate with plaintiff her demand in this 
court. This the laws of the state required them to do in the form sought 
by plaintiff from which défendants seeks by removal to escape, and by 
the pétition and bond for removal to this court, which is the established 
process by which actions originally instituted in a state court are 
brought into this (Kinney v. Columbia Savings, etc., Ass'n, 191 U. S. 
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78, 24 Sup. Ct. 30, 48 L. Ed. 103), they hâve irrevocably consented to 
the jurisdiction of this court. 

But the question hère presented is, did the plaintifï, by seeking the 
state court to litigate her controversy with défendants, impliedly agrée, 
if défendants should by seeking a removal of the controversy to this 
court, thereby conseil ting to the jurisdiction of this forum, she would 
also give her consent thereto? The affirmative of this proposition lias 
been sustained by certain décisions of the fédéral courts. Morris v. 
Construction Co. (C. C.) 140 Fed. 756; In re Aspinwall (C. C.) 83-Fed. 
851 ; and in other cases. 

Again, under the authority of In re Hohorst, Petitioner, 150 U. S. 
653, 14 Sup. Ct. 221, 37 L. Ed. 1211. had défendants, corporate citi- 
zens of a state of this country, a justiciable controversy against plain- 
tiff sufficient in value, they might hâve proceeded against her in an y 
Circuit Court of the United States in any district in which they could 
hâve procured valid personal service on her, regardless of her con- 
sent thereto. But this décision arose from the necessity of the case and 
the inapplicability of the présent law to such a state of facts. For it is 
self-evident, as a nonresident alien is an inhabitant of no fédéral dis- 
trict of this country, such alien could either be brought before the 
Circuit Court of any district wherein personal service could be ob- 
tained on her, or she could not be required to appear before any féd- 
éral court in this country, and it was not thought Congress had confer- 
red jurisdiction on the courts of the nation over a class of controversies 
and excluded the courts entirely from cognizance of such class. 

This construction of the judiciary act grants the same privilège to an 
alien to proceed against a citizen of this country as it grants to one 
citizen to proceed against another, and the right of a citizen to proceed 
against an alièn in any jurisdiction in which such alien may be found. 
The doctrine of the Hohorst Case is, however, applicable only to that 
class of cases wherein an alien is défendant, not where an alien is plain- 
tiff. As said by Mr. Justice Brown, delivering the opinion of the court 
in Galveston, etc., Railway Co. v. Gonzales, supra: 

"Neitlier this case nor any other to which oui- attention has been callert 
niakes any distinction between cases where citizens and aliens are plaintiffs, 
though in the Hohorst Case, to prevent a manifest f allure of justice in the 
iuability to sue any foreigu corporation whatever, it was held that where an 
alien corporation was défendant it niight be sued in any district wherein it 
might lie found." 

■ The language of the judiciary actis prohibitive in ternis. It reads: 

' "No civil suit shall be brought before either of said courts against any 
person by any original process or proceeding in any other district than that 
whereof 'lie is an inhabitant. But where the jurisdiction is foinided only 
ou the tact that the action is between citizens of différent states, suits shall 
lie brought only in the district of the résidence of either tue plaintiff or the 
défendant." 

It is conclusively settled by authority controlling hère that a do- 
mestic corporation is both a citizen and an inhabitant of that state in 
which it is incorporated. Shaw v. Quincy Min. Co., 145 U. S. 444, 
12 Sup. Ct. 935, 30 L. Ed. 768 ; Southern Pacific Co. v. Denton. supra ; 
Galveston, etc., Railway v. Gonzales, supra. Therefore, as removing 
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défendants are domestic corporate citizens of the state of Illinois, Con- 
gress has expressly prohibited the process of this court from running 
against them to bring them in hère, although they may under state 
laws be brought before the courts of this state, and notwithstanding the 
further fact that they finding a suit hère pending against them, in its 
nature such as this court has gênerai, original jurisdiction to consider, 
they may waive the personal exemption conferred on them by the act 
and corne in and litigate hère. 

By the express provisions of the removal act ail but a certain clearly 
defined class are precluded from invoking the privilège thereby con- 
ferred. And, as has been seen, it expressly limits the right of removal 
by any défendant to that class of cases which might hâve been original- 
ly brought in the court to which the cause is attempted to be removed. 
That is to say, as related to this présent controversy, before the right 
of removal shall obtain to défendants at ail it must appear plaintifï could 
hâve originally brought her action in this court had she so desired. As 
has been seen, the privilège of plaintiff to hâve brought her action 
originally in this court is coupled with a condition that défendants 
should consent thereto. Over this condition plaintifï has no control, 
and this court no power. Beyond question, had she attempted to so 
hâve done, removing défendants by the simple act of disobeying the 
process of this court in her cause could hâve forever put it beyond the 
power of this court to proceed with her case against them, because this 
court is prohibited from causing such process to issue. In view of this 
condition of the law, she sought the state forum where she could, un- 
der its forms, compel attendance by défendants and compliance with 
its mandates. Défendants being thus pursued in a forum where they 
must appear, and the orders of which they must obey, by the pétition 
and bond for removal filed therein hâve invited plaintifï to litigate her 
cause with them in this forum, in which she could not hâve compelled 
their attendance. To this invitation she déclines her consent, prefer- 
ring, as shown by her motion to remand, to proceed with her controver- 
sy where she began it. This, I think, she may do. 

It may be contended the conclusion reached will preclude the re- 
moval of any action brought by an alien in any state court into a féd- 
éral court for trial. This may be conceded to be true. For, as has been 
so often said by the Suprême Court, construing the présent judiciary 
act, "The whole purport and efïect of that act was not to enlarge, but 
to restrict and distribute, jurisdiction." Shaw v. Min. Co., supra. 
And, as said before, Congress under constitutional power created ail 
fédéral courts inferior to the Suprême Court, and conferred on such 
courts their jurisdiction and power. Within the constitutional limitation 
it may grant the exercise to such courts of just so much or so little 
judicial power as in its wisdom it may deem fit. 

It follows, the motion to remand must be sustained. It is so ordered. 

On Rehearing. 

Rosenberger & Reed and Reinhardt & Schibsby, for plaintifï. 
M. A. Low, O. M. Spencer, Paul E. Walker, F. P. Sebree, and 
Warner, Dean, McLeod & Timmonds, for défendants. 
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POIvLOCK, District Judge. This case again comes before the court 
on motion for rehearing of matters decided on motion to remand to 
the state court. In passing on this motion for rehearing I deem it 
proper to state I am neither unmindful of the importance of the rul- 
ing made nor of the fact that the only known reported case decided 
since the opinion in Ex parte Wisner, 303 U. S. 449, 27 Sup. Ct. 150, 
51 L. Ed. 264, was announced, identical in principle and point of fact, 
holds to a contrary doctrine than that expressed in the opinion on the 
motion to remand heretofore filed in this case. I refer to Barlow 
v. C. & N. W. R. R. Co. (C. C.) 164 Fed. 765. However, I think it 
well to bear in mind, also, in any given case, no matter how large in 
importance, how sweeping in resuit, or how lasting in conséquence, 
unless compelled thereto by controlling décisions, there is but one re- 
suit possible, that which commends itself to the intelligent judgment 
of the court. Such judgment may be wrong in principle or declared 
erroneous in law by the exercise of a reviewing power, but none the 
less it is the only thinkable or possible judgment which may be an- 
nounced by a court of first instance. 

From a careful reading and considération of the briefs of counsel 
filed on this motion, I find I must overrule it, and adhère to my orig- 
inal opinion on the motion to remand, for the reason I still believe* 
the original opinion states the law, and is firmly based on certain 
fundamental and well-settled principles announced in various déci- 
sions of the Suprême Court touching the question at issue. As was 
stated in the original opinion, the judicial power exercised by this 
court, whether it be in its nature original or such as is obtained by 
the exercise of the power of removal, must be limited to that granted 
by Congress, and no more. The acts of Congress granting judicial 
power to this court mean precisely what the Suprême Court by its 
décisions déclare, for the power which made the grant and the power 
which construed and limited it are each in their appropriate sphères 
suprême. 

By the décisions of that court certain propositions, to my mind de- 
terminative of this matter, are settled beyond the power of argument 
to disturb. In Galveston, etc., Railway v. Gonzales, 151 U. S. 496, 
14 Sup. Ct. 401, 38 L. Ed. 248, it was held an alien could not bring 
and maintain an action against a corporate citizen of a state of this 
country in a judicial district of which such corporation was not a 
résident or inhabitant, without consent of défendant, although the de- 
fendant in the case might undoubtedly hâve been proceeded against 
by the alien plaintiff in a state court under state laws in the judicial 
district wherein the action was brought; and for the very reason the 
action was not brought against the corporation défendant in the ju- 
dicial district of which the défendant was a résident or inhabitant the 
judgment obtained by the plaintiff in the fédéral trial court was re- 
versed. The authority of that case has not to my mind been ques- 
tioned, but, on the contrary, has been many times followed by the 
Suprême Court. Therefore the plaintiff in this case could not hâve 
originally brought and maintained her action in this court without the 
consent of défendants. In Cochran v. Montgomery Co., 199 U. S. 
260, 26 Sup. Ct. 58, 50 L. Ed. 182, it was expressly ruled no case» 
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can be removed from a state court into a Circuit Court of the United 
States unless it be such a case as could hâve been originally brought 
Ly the plaintif! in such fédéral Circuit Court. 

In Ex parte Wisner, supra, it is held, where a case is brought in a 
state court of a state of which neither party is a citizen, it cannot be 
removed into a Circuit Court of the United States sitting in such state 
wherein the action is brought, although both parties to the action con- 
sent thereto or take such steps in the fédéral court after a removal 
as will be construed as a waiver of objection to the jurisdiction of 
the court. However, the authority of that case was partly denicd by 
the Suprême Court in the case of In re Moore, 209 U. S. 490, 28 
Sup. Ct. 585, 706, 52 L. Ed. 904, and it was there held, where a cor- 
porate citizen of this country is proceeded against in a state court of 
a state of which neither party is a citizen, and the corporate citizen 
removes the case into the fédéral Circuit Court, and the plaintiff after 
removal acquiesces in the jurisdiction of that court by taking such 
steps therein after removal as will be construed as a consent to the 
exercise of jurisdiction over the person in such case, the fédéral court, 
having jurisdiction over the subject-matter because of the diverse 
citizenship of the parties and over the person of the défendant by 
the act of removal taken by it, ob tains full and complète jurisdiction 
of both the subject-matter and the parties thereto by the implied con- 
sent given by the plaintiff by the steps taken therein after removal 
without objection. In that case but two questions were raised for 
décision, as stated by Mr. Justice Brewer delivering the opinion of 
the court, after stating the facts, as follows: 

"This brings up two questions: First, whether both parties did consent to 
accept the jurisdiction of the TJnited States court; and, second, if tbey did, 
what effect such consent had upon the jurisdiction of the United States court." 

It was found in that case both parties had consented to the exercise 
of the jurisdiction of the fédéral court over their controversy, and 
notwithstanding the doctrine of the Wisner Case, as the court had 
jurisdiction over the subject-matter of the controversy by reason of 
the diverse citizenship of the parties, the consent to the exercise of 
its jurisdiction over the persons of both parties made the jurisdiction 
of the court full and complète. However, in this case the plaintiff 
has given no consent to the exercise of jurisdiction by this court over 
her person, and has taken no step in this case since the removal taken 
by défendants which has not been by her expressly and intentionally 
opposed to the exercise of jurisdiction by this court over her person. 
How, then, can she be said to hâve given her consent, which, as has 
been said, is essentîal to the obtaining of full and complète jurisdic- 
tion over both the subject-matter and the parties to the action. She 
did consent to the exercise of jurisdiction by the state court in which 
she brought her action over both her person and her controversy, but 
she had no choice of forums. She could not hâve commenced her 
action in this court without consent of défendants. How ït can be 
held her resort to a court of this state, the only one in the state to 
which she could resort, is tantamount to a consent to the exercise of 
jurisdiction over her person by this court, a court to which she could 
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not hâve resorted in the first instance of lier own will, had she felt 
so inclined, without consent of défendants, is beyond my compréhen- 
sion, and to my mind such reasoning is both illogical and unsound. 
It follows that the motion for rehearing will be denied. 



IRVINE v. PUTNAM. 

(Circuit Court, S. D. California, S. D. . January 9, 1000.) 

No. 1,400. 

1. Corporations (§ 253*) — Stockholder's Liability— Suit to Enforce— Con- 

clusiveness or Decree in Procèedino Against Corporation. 

Rev. St. Oliio 1908, §§ 3260c-3260f, authorizing proeeediugs against a 
corporation where its property is insufficient to pay a judgment recov- 
ered against it, in which its indebtedness shall be ascertained, and, if 
necessary, the double liability of the stockholders, imposed by section 
3258, enforced by means of an assessment to be coliected by a receiver 
and distributed by the court, contemplate as one of the ultimate objects 
the winding up of the affairs «f the corporation as an insolvent, and in 
such proceeding each stockholder is represented by the corporation and 
is bound by the flndings and decree therein, although he niay be a non- 
resideut of the state and not served with process. 

|Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1024-1026; 
Dec. Dig. § 253.* 

Effect of judgment against corporation in action to enforce stockhold- 
ers' liability, see note to American Nat. Bank v. Supple, 52 C. C. A. 305.] 

2. Corporations (§ 264*) — Statutory Liability of Stockholders — Action 

to Enforce— Limitation. 

Under Rev. St. Ohio 1908, § 3260d, which authorizes the court in a 
credltors' suit against an insolvent corporation to adjudge the amount 
payable by each stockholder under the double liability provided for by 
section 3258, and to appoint a receiver to collect the same, who shall 
hâve authority to maintain actions therefor against stockholders in other 
jurisdictions, limitation does not begin to run against such an action 
until the entry of the decree fixing the amount of the assessment. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. § 1090; Dec. 
Dig. § 264.* 

Stockholders' liability to credltors in equity, see notes to Rickerson 
Roller-Mill Co. v. Farrell Foundry & Machine Co., 23 G. C. A. 315 ; Scott 
v. Latimer, 33 C. C A. 23.] 

At Law. On demurrer to complaint. 

The complaint is as follows (omitting formai parts): 

Cornes now the above-named plaintiff, and, for cause of action against the 
défendant, allèges: 

(1) That on the 22d day of August, A. D. 1895, the Columbus, Sandusky & 
Hocking Railroad Company was duly incorporated under the laws of the state 
of Ohio ; that ever since said date said corporation has been, and now is, a 
body corporate, organized, created, and existing under and by virtue of the 
Constitution and laws of the state of Ohio ; that said corporation is now, and 
at ail times since its incorporation has been, a citizen and résident of the 
state of Ohio ; that the plaintiff, Ellsworth C. Irvine, is a citizen of the state 
of Ohio ; that the défendant, Henry W. Putnam, is a citizen of the state of 
California, and is a résident of the eity of San Diego, in the Southern division 
of the Southern district of California ; that the matter in controversy in this 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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action exceeds, exclusive of interest and costs, the sum of two thousand dol- 
lars ($2,000). 

(2) Prior to January 14, 1899, said the Columbus, Sandusky & Hocking Rail- 
road Company was indebted to F. M. Marriott in the sum of «ne thousand 
dollars ($1,000), with interest at the rate of seven per cent. (7%) per annum, 
and to the E. A. Kinsey Company, a corporation organized and existing un- 
der the laws of the state of Ohio, in the sum of twelve thousand eight hun- 
dred and sixty dollars and flfty-three cents ($12,860.53), with interest from 
the 15th day of March, 1897, on two hundred and fifty-two dollars and seven- 
ty-six cents ($252.76) at seven per cent. (7%) per annum; with interest on one 
thousand seven hundred and seventy-flve dollars and eighty-one cents ($1,775.- 
81) from June 21, 1897, at six per cent. (6%) per annum; with interest on 
one thousand seven hundred and eighty dollars and seven cents ($1,780.07) 
from July 8, 1897, at six per cent. (6%) per annum; with interest on four 
hundred and ninety-four dollars and fifty-six cents ($494.56) from April 15, 
1897, at seven per cent. (7%) per annum ; with interest on one thousand two 
hundred and fifty-flve dollars and forty-eight cents ($1,255.48) from May 15, 
1897, at seven per cent. (7%) per annum; with interest on three thousand 
three hundred and sixteen dollars and eighty-four cents ($3,316.84) from June 
2, 1897, at six per cent. (6%) per annum ; with interest on one thousand and 
twenty-four dollars and seventeen cents ($1,024.17) from May 28, 1897, at 
seven per cent. (7%) per annum; with interest on one thousand and twenty- 
four dollars and eighteen cents ($1,024.18) from May 28, 1897, at seven per 
cent. (7%) per annum ; with interest on one thousand and twenty-four dol- 
lars and seventeen cents ($1,024.17) from May 28, 1897, at seven per cent. (7%) 
per annum ; with interest on one thousand and twenty-four dollars and eight- 
een cents ($1,024.18) from May 25, 1897, at seven per cent. (7%) per annum. 
At said time said the Columbus, Sandusky & Hocking ïtailroad Company was 
insolvent, and had no property of any kind or nature which could be in any 
manner applied to the satisfaction of said debts due the asid F. M. Marriott 
and said the E. A. Kinsey Company. 

(3) On January 14, 1899, in the court of common pleas of Franklin county, 
Ohio, a court of gênerai jurisdiction, the said F. M. Marriott filed his pétition 
on his own behalf, as well as on behalf of ail the creditors of said the Colum- 
bus, Sandusky & Hocking Railroad Company, alleging in substance that said 
railroad Company was incorporated with a capital stock of eleven million, six 
hundred thousand dollars ($11,600,000), divided into one hundred and sixteen 
thousand (116,000) shares, each of the par value of one hundred dollars ($100) ; 
that on October 3, 1898, in the court of common pleas of said Franklin coun- 
ty, Ohio, said F. M. Marriott reeovered a judgment against said railroad Com- 
pany for the sum of one thousand and thirty-five dollars and seventy cents 
($1,035.70), with interest from October 3, 1898, at the rate of seven per cent. 
(7%) per annum, and costs taxed at seven dollars ($7) ; that said judgment, at 
the time of filing said pétition on January 14. 1899, was in full force, unre- 
versed, and unsatisfled; that on October 3, 1898, said railroad company was 
wholly insolvent, and had been insolvent for two years prior thereto, its prop- 
erty and ail property riglits and franchises then being^in the hands of a re- 
ceiver and not being of sufflcient value to satisfy its bonded indebtedness ; that 
it had no property, real or Personal, whereon to levy, out of which any part 
of said judgment could hâve been made upon exécution, and that said railroad 
company at said time did not hâve any property from which the judgment 
could be satisfled. 

In said pétition in said cause, the said F. M. Marriott further alleged that 
the said railroad company had numerous stockholders, whose naines and rési- 
dences were to him unknown ; that the number of shares of stock held by 
each stockholder was to him unkiiown, and that said stockholders were liable 
for ail the debts of said railroad company. Said F. M. Marriott in said péti- 
tion prayed that said railroad company be compelled to disclose the names of 
persons who were then or who had been its stockholders, and to set forth the 
amounts due from each of said persons, if anything, on their stock, and that 
said persons when discovered be made défendants in said action in said court 
of common pleas, and that the names of the creditors of said railroad company 
be ascertained, together with the amounts due each, in such manner as the 
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court might direct, and that ail stockholders in arrears for subscription for 
sald stock be required to pay the balance due froin them, and that each 
stockholder be required to pay his ratable proportion of any déficit reniaining, 
after the application of the said assets to said debts, in proportion to the 
amount of stock held by each of said persons. 

A sumuions was issued upon the filing of said pétition in said court to the 
sheriff of Franklin county, Ohio, and the same was served upon the Columbus, 
Sandusky & Hocklng Railroad Company according to law. 

Thereafter, on the 22d day of Deeeniber, 3899, the B. A. Kinsey Company, a 
corporation duly organized and existing under the laws of the state of Ohio, 
with its principal place of business in Cincinnati, of said state, duly filed its 
pétition in the court of common pleas of Franklin county, Ohio, against the 
said the Columbus, Sandusky & Hocking Railroad Company, and others, stock- 
holders In said railroad company, said pétition being filed on behalf of the 
said the E. A. Kinsey Company and ail other creditors of the said railroad 
company. In said pétition the said plaintiff, the B. A. Kinsey Company, alleg- 
ed that the said the Columbus, Sandusky & Hocking Railroad Company was 
a corporation duly organized on the 22d day of August, 1895, under the laws 
of the state of Ohio. In said pétition the said the E. A. Kinsey Company f ur- 
ther alleged that the said railroad company was iudebted to it in the sum of 
twelve thousand eight hundred and sixty dollars and fifty-three cents ($12,- 
860.53) as aforesaid, with interest on said sum as aforesaid, and that said in- 
debtedness at said time was unpaid and long past due ; that on the 2d day of 
June, 1897, in a certain suit filed in the said United States Circuit Court for 
the Southern District of Ohio, Eastern Division, wherein the Mercantile Trust 
Company of New York, as trustée, was complainant and the said railroad com- 
pany was défendant, a receiver was duly appointed by said United States Cir- 
cuit Court of ail and singular the assets and property of the said railroad com- 
pany ; that said défendant had ceased to do business, and had no property of 
any kind with which to do business or out of which the claim of the said 
the E. A. Kinsey Company could be paid, and that it was necessary for the 
payment of the creditors of said company that the stockholders thereof should 
be assessed under the laws of the state of Ohio for the full amount of their 
statutory liability ; that said suit by the said the B. A. Kinsey Company was 
filed to assess the individual and statutory liability upon the said stockholders, 
and that the names of ail of the said stockholders were not known to the said 
tbe B. A. Kinsey Company. The said the E. A. Kinsey Company, plaintiff in 
said action, prayed that the court would ascertain and cause to be made par- 
ties défendant in said case ail of the stockholders of said railroad company; 
that the total debts and liabilities of said company, and the amount of each, 
and the time when each of said debts was contracted, might be ascertained 
and determined ; that the number of shares of stock held by each of said 
stockholders, and the time during which each of said stockholders respectively 
owned and held said stock, should likewise be ascertained and determined, 
and the amount of the assessment necessary and proper to be made to satisfy 
the said debts and liabilities of the said railroad company should be ascer- 
tained, and that, after such ascertainment of the debts and liabilities of the 
stockholders and entering of proper judgments and assessments, a receiver 
should be appointed to colleet the said judgments and assessments and to 
distribute the same among the creditors of the said défendant company as the 
same should be entitled thereto ; and that the said plaintiff should hâve ail 
other and further relief as the circumstances of the case might require, and 
to which the plaintiff might be found entitled. 

Said pétition filed by the said F. M. Marriott was numbered upon the dock- 
ets of the said common pleas court of Franklin county, Ohio, 39,457, and said 
pétition filed by the said the E. A. Kinsey Company was numbered upon the 
dockets of the said common pleas court of Franklin county, Ohio, 40,859. 

After the filing of the said pétition in case No. 40,859, a summons was duly 
issued to the sheriff of Franklin county, Ohio, and served upon the défend- 
ant, the said the Columbus, Sandusky & Hocking Railroad Company, and the 
other défendants, according to law. 

Thereafter, on Mardi 31, 1902, the said court of common pleas of Franklin 
county, Ohio, on motion duly filed therewith, found, determined, ordered, and 
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adjudged that said cases No. 30,457 and No. 40,859 had the same object and 
should be Consolidated, and that the same be Consolidated and thereafter pro- 
ceed under the naine and style of "Case No. 39,457, F. M. Marriott, Plaintiff. v. 
The Columbus, Sandusky & Hocking Railroad Company et al., Défendants," 
and that ail rights theretofore accruing in said action be enforced and full re- 
lief granted tinder the name and style aforesaid, and that any further plead- 
ings which might be flled in either of said cases should be docketed under the 
style and number of said case No. 39,457. Said order and judgment of March 
SI, 1902, was not appealed from, and remains in full force and virtue in law 
and altogether unreversed. 

In said cause the défendant, Henry W. Putnam, together with ail the other 
stockholders of the said the Columbus, Sandusky & Hocking Railroad Com- 
pany, were made parties défendant, and ail of such défendants as resided in 
the state of Ohio were served with summons, and ail other défendants residing 
outside of the state of Ohio were duly served by publication, in accordance 
with the statute of the state of Ohio in such cases made and provided. 

At the April term of said court of eoinmon pleas of said Franklin county, 
Ohio, for the year 1902, it was ordered and decreed by said court that said 
Consolidated cause No. 39,457 be and the same was thereby referred to Ells- 
worth C. Irvine, one of the master commissioners of said court, who was 
thereby ordered to proceed according to law to détermine what persons, flrms, 
and corporations (other than thèse already parties thereto) should be made. 
parties therein, to ascertain the address and résidence of each of such stock- 
holders in the défendant corporation, the Columbus, Sandusky & Hocking 
Railroad Company; to détermine what transfers of stock had been made not 
of record, and those which had been made which were of record, and the 
dates pf each ; to détermine the solvency and insolvency of the various stock- 
holders, the amount of stock held by each, the indebtedness of said corpora- 
tion, the names and addresses of its creditors, in such manner as is provided 
by law, and do ail other things necessary, proper, and lawful to enforce the 
liability of stockholders of said défendant corporation, and to report to said 
court his fludings of fact and his conclusions of law thereon. 

In obédience to said order and judgment of said court said master commis- 
sioner proceeded to carry out ail and singular the directions of said court, and 
thereafter on the 17th day of March, 1905, said master commissioner duly 
riled his report containing his conclusions of law and findings of fact, ail in ac- 
cordance with the order and judgment of said court. 

Thereafter said cause came on to be heard by said court of common pleas 
of Franklin county, Ohio, upon the report of said master commissioner, upon 
the exceptions thereto, and the motion to confirm the same ; and at such time 
the court ordered, adjudged, and decreed that said report be in some respects 
modified, and as modified conflrmed, and duly entered judgments and assess- 
ments in favor of the plaintiff and against the several défendants in said 
cause. 

Thereafter, on the 22d day of December, 1906, the plaintiff duly appealed 
said cause to the circuit court of Franklin county, Ohio, a court of gênerai 
jurisdiction, and having jurisdiction of said cause on appeal, said cause being 
numbered 2,503 on the docket of said court ; and in said court said cause was 
duly heard on the 7th day of December, 1907, and it was found, ordered, ad- 
judged, and decreed by said court, among other things, that the shares of 
stock of said railroad company were of the par value of one hundred dollars 
($100) each ; that said railroad company, at the time of filing said action in 
said court of common pleas, was insolvent, and had no assets of any kind with 
which to pay its debts, and was on December 7, 1907, insolvent, having no as- 
sets of any kind with which to pay its debts ; that the unpaid, valid, and sub- 
sisting debts of said the Columbus, Sandusky & Hocking Railroad Company, 
as found by the report of said master commissioner, which was duly conflrm- 
ed by said court, amoanted to the sum of seven hundred and forty-seven thou- 
sand eight hundred and ninety-four dollais and eighty-two cents ($747,S94.82), 
including interest to March 1, 1905 ; that by reason of the insolvency of said 
railroad company and the insolvency of many of its stockholders, it was 
necessary, in order to pay said indebtedness and the costs in said case, to make 
an assessment against each of the stockholders of said railroad company in 
167 F.— 12 
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a sum of money cqual to flfty per cent. (50%) of the par value o£ the total 
number of shares of sald stock owned by eaeh of the stockholders of sald 
company; that the défendant herein is the owner of four thousand three hun- 
dred and twenty-seven and sixty-six hundredths (4,327.66) shares of the capital 
stock of sald company, and that there is due from said défendant, Henry W. 
Putnam, as such stockholder, to the creditors of said railroad company, the 
sum of two hundred and sixteen thousand three hundred and eighty-three dol- 
lars ($216,383) ; that at the time of filing said action said défendant was a 
stockholder in said the Columhus, Sandusky & Hocking Railroad Company, 
and was the owner of four thousand three hundred and twenty-seven and six- 
ty-six hundredths (4,327.66) shares of the capital stock of said company. Said 
court at said date further ordered, adjudged, and decreed that said Bllsworth 
O. Irvine, the plaintif! herein, be appointed receiver in said cause, under the 
statutes of Ohio in such case niade and provided, to collect from the various 
défendant stockholders in said action, including this défendant, the several 
sums of money found due from said stockholders respectively, and this de- 
fendant and ail other stockholders of said company were ordered to pay to 
said receiver, on or before the lst day of January, 1908, the various amounts 
found due and assessed against them and each of them, the amount assessed 
against this défendant being the sum of two hundred and sixteen thousand 
three hundred and eighty-three dollars ($216,383), and upon payment of said 
judgments and assessments said receiver was authorized and directed to 
give full and proper receipts and acquittances to the défendant herein and 
to ail other stockholders défendant in said case. It was further ordered, ad- 
judged, and decreed in said cause and at said time that said receiver be em- 
powered, and said receiver was authorized, empowered, and directed, to in- 
stitute and prosecute in his own name as receiver, under the statutes of Ohio 
in such case made and provided, such action or actions or other proceedings, 
including the action and proceeding against the défendant herein, in any court 
of compétent jurisdiction, whether in the state of Ohio or elsewhere, whlch 
said receiver may deem necessary or proper for the recovery of the amount 
found due from said défendant and the other stockholders of said railroad 
conipany ; and said receiver was further authorized and empowered to com- 
mence and prosecute such actions against such stockholders, whether the sanie 
resided in the state of Ohio or elsewhere, or whether they or either of them 
were served with process by publication or otherwise ; and said receiver was 
authorized and empowered to commence and prosecute such actions against 
the défendant herein and ail other défendant stockholders in said circuit 
court of Franklin county, Ohio, who were during the pendency of said action 
nonresidents of the state of Ohio. And it was further ordered, adjudged, and 
decreed by said circuit court that the said Ellsworth C. Irvine, as receiver. 
be and he was invested with the title and ownership, in trust for the creditors 
of said railroad company, of ail and singular the assets, both real and Per- 
sonal, of said the Columbus, Sandusky & Hocking Railroad Company, and of 
the rights of the creditors of said railroad company against the stockholders 
thereof, wherever situated or held including the several sums found by said 
circuit court to be due from the stockholders of said railroad company, in- 
cluding the sum found due from this défendant, as aforesaid ; and said re- 
ceiver was authorized, empowered, and directed to proceed to collect by suit 
in any court of compétent jurisdiction in his name as such receiver, or other- 
wise, the said sum found due from the défendant herein, and ail other sums 
found due from said défendant stockholders, and any and ail debts due and 
owing said railroad conipany, and do any and ail acts vvhich said the Colum- 
bus, Sandusky & Hocking Railroad Company conld do, or could hâve done, for 
the purpose of recovering any debts due said corporation or properly belonging 
to it. 

Said Ellsworth C. Irvine, as said receiver, duly qualified according to the 
laws of the state of Ohio, by taking an oath and by giving a bond as required 
by said court, and thereafter entered upon the discharge of his duties as re- 
ceiver, and the said Ellsworth C. Irvine is now the duly acting and qualified 
receiver under and by the order of said court for the purposes aforesaid, his 
said bond having been duly approved by the clerk of sald court. 

A true copy of said judgment of said circuit court of said Franklin county, 
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Ohio, entered on said December 7, 1907, is hereto attacherl and marked "Ex- 
hibit A," and hereby referred to and made a part hereof, as fully as if set up 
at length herein, and said last-mentioned order and decree hâve never been in 
any manner reversed, modified, or set aside. 

At the time of the organization and incorporation of said the Coluinbus, 
Sandusky & Hocking Railroad Company, and at ail times thereafter during its 
corporate existence, and at the time when the said défendant Henry W. Fut- 
nam became a stockholder in said railroad company, as hereinbefore alleged 
and as determined by said circuit court, it was provided in and by the Con- 
stitution of the state of Ohio, pnrsuant to which the said railroad company 
was organized and incorpora ted, that: 

"Dues from corporations shali be secured by such individual liability of the 
stockholders, and other means, as may be prescribed by law ; but, in ail cases, 
each stockholder shall be liable, over and above the stock by him or her own- 
ed, and any amount unpaid thereon, to a f urther sum, at least equal in amount 
to such stock." Article 13, § 3. 

At the time of the organization and incorporation of said the Columbus, 
Sandusky & Hocking Railroad Company, and at the time when said défend- 
ant, Henry W. Pvtnain, became a stockholder of said railroad company, and 
at the time of the commencement of the actions in the court of coinmon pleas 
of Franklin eounty, Ohio, by F. M. Marriott against the Columbus, Sandusky 
& Hocking Railroad Company et al., cause No. 39,457, and by the E. A. Kinsey 
Company against said the Columbus, Sandusky & Hocking Railroad Company 
et al., cause No. 40,859, as hereinbefore alleged, it was provided under the 
laws of Ohio that: 

"The stockholders of a corporation which may be hereafter formed, and 
such stockholders as are now liable under former statutes, shall be deemed 
and held liable, in addition to their stock, in an amount equal to the stock by 
them subscribed, or otherwise acquired, to the creditors of the corporation to 
secure the payment of the debts and liabilities of the corporation." Rev. St. 
Ohio, § 3258. 

That under said Constitution and gênerai statutes, and the décisions of the 
courts of the state of Ohio construing and interpreting the saine, said agree- 
ment and undertaking on the part of the said stockholders is and was at the 
time herein mentioned, and at the time this défendant became a stockholder 
of said company, contractual, and runs to and is enforceable for the corporate 
creditors by the receiver appointed for that purpose, and that the saine is en- 
forceable by said receiver in any jurisdiction wherever jurisdiction of stock- 
holders may be obtained ; and that said contract and agreement on the part of 
stockholders grows out of and follows the subscription to or acquisition of the 
said corporate stock, wherein and whereby each stockholder guarantees the 
payment of ail corporate indebtedness contracted, created, or existing while 
such stock is held by him, and to the amount of his stock in addition, as 
aforesaid. And the défendant herein, Henry W. Putnam, when ne accepted 
the stock of said railroad company now owned and held by him, and owned 
and held by him in accordance with such judgment of said circuit court, ac- 
cepted the said provisions of the Constitution and laws of the state of Ohio 
in relation thereto, and agreed to assume and pay the indebtedness of said 
corporation to the extent of any amount unpaid on his stock, and to a fur- 
ther sum equal in amount to the par value of the said stock owned or held by 
him therein, or so much thereof as might be necessary for the payment of 
such indebtedness. Under the said Constitution and laws of the state of 
Ohio the liability of the said défendant, Henry W. Putnam, upon his agree- 
ment aforesaid, was and is a trust f und for the beneflt of the creditors of said 
railroad company. 

At the time of the filing of the pétitions in said court of common pleas in 
said cases No. 39,457 and No. 40,859, and for a long time prior thereto, and 
while the provisions of the said Constitution and laws of the state of Ohio, 
as aforesaid, were in full force and effect, the défendant herein became and 
was the lawful owner and holder and had duly and lawfully acquired, sub- 
ject to the liability and agreement aforesaid, four thousand three hundred and 
twenty-seven and sixty-six hundredths (4,327.66) shares of the capital stock of 
the said the Columbus, Sandusky & Hocking Railroad Company, of the ag- 
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gregate par value of tlie smn of four hundred and tkirty-two thousand seven 
hundred and sixty-six dollars ($432,766), and that the said shares of stock 
were duly and lawfully issued to and received and aceepted by the said de- 
fendant, Henry W. Putnam, and that said défendant has never parted with 
or transferred any portion of said stock, but has at ail times since the issue 
thereof to him, as aforesaid, continued to be, as he now is, the owner and 
holder of the same and of ail thereof. 

At the said time when the said défendant, Henry W. Putnam, so became the 
owner and holder of said shares of capital stock of the said the Odlumbus, 
Sandusky & Hocking Railroad Company, the provisions of the said Constitu- 
tion and laws of the said state of Ohio were in full force and effect, and be- 
came a part of the contract of the said défendant in purchasing and acquir- 
ing the ownership of the said shares of stock. And the said défendant, in 
and by the purchase and ownership and holding of the said shares of the 
said stock of the said railroad cornpany, duly contracted and agreed, for a 
valuable considération, that he would be and remain responsible with the 
other stockholders of the said railroad cornpany for ail of the contracts, debts, 
and engagements of the said cornpany, while he remained such stockholder, to 
the amount of his stock therein, at the par value thereof, to wit, to the 
amount of four hundred and thirty-two thousand seven hundred and sixty- 
six dollars ($432,766). 

That it is, and was during ail of the time herein mentioned provided by the 
laws. of fhe state of Ohio, Revised Statutes, as follows: 

"Sec. 3260. Whenever any créditer of a corporation seeks to charge the 
directors, trustées or other superintending officers of a corporation, or the 
stockholders thereof, on account of any liability, created by law, he may file 
his complaint for that purpose in any conimon pleas court whieh possesses 
jurisdiction to enforce such liability. 

"Sec. 3260a. The court shall proceed thereon, as in other cases, and when 
necessary, shall cause an account to be taken of the property and obligations 
due to and from such corporation, and may appoint one or more receivers. 

"Sec. 3260b. If, on the coming in of the answer or upon the taking of such 
account, it appears that such corporation is insolvent, and has not suflicient 
property or ëffects to satisfy such creditor, the court may proceed to ascertain 
the respective liabilities of the directors, officers and stockholders, and en- 
force the same by its judgment, as in other cases. 

"Sec. 3260c. In ail cases in which the directors or other officers of a cor- 
poration, or the stockholders thereof, are made parties to an action in which a 
judgment is rendered, if the property of such corporation is insufficient to 
discharge its debts, the court shall give notice to non-resident stockholders as 
provided in sections 5048, 5049, 5050, 5051 or 5052 of the Revised Statutes, and 
shall flrst proceed to compel éach stockholder to pay in the amount due and 
remaining unpaid on the shares of stock held by him, or so much thereof as 
is necessary to satisfy the debts of the cornpany. 

"Sec. 3260d. If the debts of the cornpany remain unsatisfled, the court shall 
proceed to ascertain the respective liabilities of the directors or other officers 
and of the stockholders, and to adjudge the amount payable by each, and en- 
force the judgment, as in other cases. The court may authorize and direct 
the receiver to prosecute such action in his own name as receïver, as may be 
necessary, in other jurisdictions to collèct the amount found due from any 
oflicer or stockholder. 

"Sec. 3260e. Whenever any action is brought against any corporation, its 
directors or other superintending officers, or stockholders, according to the 
provisions of this chapter, the court, whenever it appears necessary or proper, 
may order notice to be published, in such manner.as it shall direct, reqpiring 
àll the creditors of such corporation to exhibit their claims and becomé parties 
to the action, within a reasonable time, not less than six months from the 
first publication of such order, and, in default thereof, to be precluded from 
ail benefit of the judgment which shall be rendered in such action, and from 
any distribution which shall be made under such judgment. 

"Sec. 3260f. Upon a final judgment in any such action against an insolvent 
corporation, the court shall cause a just and fair distribution pf the property 
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and assets of such corporation or the proceeds thereof to be made aniong its 
creditors." 

The said circuit court of Franklin county, Ohio, in its judgment of Decem- 
ber 7, 1907, in cause No. 2,503 on the docket of said court, duly found, as- 
certained, adjudged, and decreed tliat said défendant, Henry W. Putnam, was 
duly serv'ed with process in said cause No. 39,457 by publication, in accordance 
with the laws of the state of Ohio in such case made and provided. 

This plaintiff, by virtue of the laws of the state of Ohio and his appoint- 
aient and qualification as receiver in said cause No. 2,503, as hereinbefore al- 
leged, became and now is the représentative of ail the creditors of said rail- 
road company, and is vested with the title to ail and singular the rights of 
action possessed by said railroad company, including the aforesaid liability of 
its stockholders and the liability of this défendant to the creditors of said 
company, as hereinbefore alleged, and is duly authorized to maintain this 
action against the défendant herein to reeover the sum aforesaid assessed 
against him, and that he was adjudged to be liable by said circuit court of 
Franklin county, Ohio. 

The plaintiff herein, as such receiver, has demanded of the défendant, 
Henry W. Putnam, that he pay to said receiver the said sum of two hundred 
and sixteen thousand three hundred and eighty-three dollars ($216,383), but 
said défendant has wholly neglected and refused to pay said sum or any part 
thereof, and under and by virtue of the order and decree of said circuit court 
of Franklin county, Ohio, in said cause No. 2,503, and of the Constitution and 
laws of the state of Ohio and the United States of America, there is due and 
owing from said défendant, Henry W. Putnam, to the plaintiff, as said re- 
ceiver, the sum of two hundred and sixteen thousand three hundred and eigh- 
ty-three dollars ($216,383), with interest thereon provided by the laws of the 
state of Ohio at the rate of six per cent. (6%) per annum from the 7th day of 
December, 1907, no part of which has been paid. 

Wherefore said plaintiff, as said receiver, prays Judgment against said de- 
fendant Henry W. Putnam for the sum of two hundred and sixteen thousand 
three hundred and eighty-three dollars ($216,383), with interest at the rate of 
6 per cent, per annum from the 7th day of December, 1907, and for the costs 
of this action. 

Défendant interposed the following demurrer: 

Oomes now the above-named défendant, Henry W. Putnam, and demurs to 
the complaint of the above-named plaintiff, on file herein, and for grounds of 
demurrer thereto says: 

(1) That the court has no jurisdiction of the subject of the action. 

(2) That the plaintiff has no légal capacity to sue. 

(3) That the complaint does not state f acts sufficient to constitute a cause of 
action. 

(4) That the cause of action attempted to be set up in said complaint of 
said plaintiff is barred by the provisions of section 338 of the Code of Civil 
Procédure of the state of California. 

(5; That the cause of action attempted to be set up in said plaintiff's com- 
plaint is barred by the provisions of subdivision 1 of section 338 of the said 
Code of Civil Procédure of the state of California. 

(6) That the cause of action attempted to be set up in said plaintiff's com- 
plaint is barred by the provisions of section 339 of the Code of Civil Procédure 
of the state of California. 

(7) That the cause of action attempted to be set up in said plaintiff s com- 
plaint is barred by the provisions of subdivision 1 of said section 339 of the 
Code of Civil Procédure of the state of California. 

(8) That the cause of action attempted to be set up in said plaintiff s com- 
plaint is barred by the provisions of section 361 of the Code of Civil Procédure 
of the state of California. 

(9) That the cause of action attempted to be set up in said plaintiff's com- 
plaint is barred by the provisions of section 4981 of the Revised Statutes of 
Ohio. 

Wherefore défendant prays that plaintiff take nothing by hia. said action, 
and that said action be dismissed. 
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Lawler, Allen, Van Dyke & Jutten (Stewart & Stéwart, Fred C. 
Rector, and T. E. Powell, of counsel), for plaintifî. 
Stearns & Sweet, for défendant. 

Conclusions of the Court on Demurrer to Complaint. 

WELLBORN, District Judge. Defendant's contention that the doc- 
trine of représentation does not apply to this case, because, under the 
décisions of the Suprême Court of Ohio, the individual, or, as other- 
wise called, superadded liability of the stockholder, is not an asset of 
the corporation, but a security provided by law for the exclusive bene- 
fit of creditors, over which the corporate authorities hâve no control, 
and which contention is the groundwork of defendant's argument in 
support of his demurrer, it seems to me, is disposed of by the follow- 
ing language of the Suprême Court in Bernheimer v. Converse, 206 
U. S. 516, 27 Sup. Ct. 755, 51 L. Ed. 1163: 

"And it lias been held in cases in this court that, when an assessment is 
neeessary to be made upon unpaid stock subscriptions for the beneflt of cred- 
itors, the court may make the assessment without the présence or personal 
service of stockholders. Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739, 33 L. 
Ed. 184 ; Great Western Tel. Co. v. Purdy, 162 U. S. 329, 336, 16 Sup. Ct. 810, 
40 L. Ed. 986. 

"Nor can we see any substantial différence in this respect between a lia- 
bility to be aseertained for the beneflt of creditors upon a stock subscription 
and the liability for the same purpose which is entailed by becoming a mem- 
ber of a corporation through the purchase of stock whereby a contract is im- 
plied in favor of creditors. The object of the enforcement of both liabilities 
is for the beneflt of creditors, and while it is true that one promise is direet- 
ly to the corporation, and the other does not bélong to the corporation but is 
for the beneflt of its creditors, either liability may be enforced under the or- 
ders of a court in winding up the corporation in case of its insolvency." 

While one object of the Ohio statute is to enforce the stockholder's 
individual liability, yet sections 3260c-3260f also contemplate and pro- 
vide for the winding up of the afïairs of the corporation. 

Section 3260c directs that, if the property of the corporation is in- 
sufficient to discharge its debts, the court shall, in the first place, col- 
lect unpaid subscriptions, "or so much thereof as is neeessary to satis- 
fy the debts of the company." The particular method of collecting 
thèse subscriptions is not prescribed, but manifestly it is by assess- 
ments. 

The next section, 3260d, provides that, if the unpaid subscriptions 
are not sufficient to pay off the debts of the corporation, the court shall 
ascertain and ad judge the individual liabilities of the stockholders, and 
and may authorize and direct its receiver to enforce such liabilities 
in other jurisdictions. 

The next section, 3260e, provides for the bringing into the action 
of ail the creditors of the corporation, which would be wholly unnec- 
essary if the act did not look to a full settlement of corporate afïairs. 

The last section, 3260f, directs that: 

"TJpon a final judgment in any such action against an insolvent corporation, 
the court shall cause a just and fair distribution of the property and assets 
of such corporation, or the proceeds thereof to be made ainong its creditors." 
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This hurried analysis of the statute shows that it contemplâtes, as 
one of its ultimate objects, the winding up of the affairs of the cor- 
poration, and a comprehensive and efficient plan is by the statute pro- 
vided for the accomplishment of said object. 

Furthermore, one of the grounds, and a ground sufficient in itself, 
to support the doctrine of représentation, is that, by becoming a stock- 
holder, a person contracts with référence to the remédies which are or 
may be provided for the enforcement of individual liabilities, as well 
as the collection of unpaid subscriptions, or, quoting from the fourth 
paragraph of the syllabus in Bernheimer v. Converse, supra, 

"One who becomes a member of a corporation assumes the liability attach- 
ing to such membership, and becomes subjeet to such régulations as the state 
ma. y lawfnlly make to render the liability effectuai." 

The contract, therefore, by which the défendant in the case at bar ac- 
quired his stock was made with référence to the statute of Ohio above 
referred to, and said statute becomes a part of his contract of member- 
ship in the corporation, and its provisions as to the enforcement of in- 
dividual liability are as binding upon the défendant as those relating 
to the collection of unpaid subscriptions. 

Besides, if there were any difficulty growing out of the fact that in 
Ohio the individual liability is not, strictly speaking, a corporate asset, 
it would be purely technical, and to withhold the doctrine of représen- 
tation in cases of individual liability, and yet apply it to unpaid sub- 
scriptions, because of such difficulty, would be in direct conflict with 
the spirit of the enunciation of the Suprême Court in Bernheimer v. 
Converse, supra, as follows, quoting from the third paragraph of the 
syllabus (underscoring mine) : 

"An act intended to make effectuai a liability which is incurred by stock- 
holders under the Constitution of the state. and which opérâtes equally upon 
ail stockholders and assesses ail by a nniform rule, should not, in the absence 
of tmhxtantial reasons be rendered nu.ïatory. * * * " 

The action is not barred by the statute of limitations. Goss v. Car- 
ter, 156 Fed. 746, 84 C. C. A. 202, in my opinion, correctly interprets 
and applies Bernheimer v. Converse, supra, and it is sufficient to say 
that, on the authority of thèse two cases, without reviewing hère in 
détail the large number of other cases cited in the respective briefs of 
the parties, the demurrer must be overruled. 
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THE WILLIAMSPORT. 

THE PLYMOUTH. 

(District Court, E. D. Pennsylvania. February 3, 1009.) 

No. 30. 

Collision (§ 61*)— Steam Vessels with Tows Meeting— Failure to Allow 

SUFFICTENT ROOM FOR PaSSINS TOW. 

A collision occurred at night in the cliannel east of Pollock Rip Slionl 
off the coast of Massachusetts between the steamer Williamsport, going 
north with a tow, both loaded with coal, and tlie second one of three 
empty barges bound south in tow of the tug Plymouth. The tug Pied- 
mont, also with three tows, was in advance of the Plymouth and a little 
to the eastward. Eacli vessel saw the lights of the others, and when 
the Williamsport reached the north and south cliannel from the west 
at Pollock Rip Lightship, nearly a mile south of where the collision 
occurred, she received a signalfrom the Piedmont to pass starboard to 
starboard, which she accepted, and kept as close to the west side of the 
cliannel as she safely could. In this arrangement the Plymouth appar- 
ently acquiesced and passed to the eastward of the Williamsport, as 
did lier flrst tow, but the second, apparently influenced by the ebb tide, 
which set strongly to the westward, swung across the course of the 
steamer and struck her port bow. Heîd, that the Williamsport was 
not in fault in taking the left side of the cliannel under the circum- 
stances, but that the collision was due solely to the fault of tue Plymouth 
in failing to give sufficient room to allow for the effect of the tide on 
lier tow, which was 3,800 f eet long ; and especially in view of the 
fact that after the collision, which parted lier towline, instead of stand- 
ing by to give assistance, she proceeded 11 miles before auchoring lier 
one remaining tow, which was wholly unnecessary, and then returned to 
the place of collision after the Williamsport had sunk and lier tow had 
stranded, which, under Act Sept 4, 1890, c. 875, § 1, 26 Stat. 425 (U. S. 
Comp. St. 1901, p. 2902), raised a presumption that her fault caused the 
collision. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 61.*] 

In Admiralty. Suit for collision. On final hearing. 

James F. Campbell, for libelant. 

James J. Macklin and De L,angel Berrier, for respondent. 

J. B. McPHERSON, District Judge. This is a libel to recover 
damages for a collision which occurred about 20 minutes before 1 
o'clock in the early morning of April 11, 1902, between the steam- 
ship Williamsport, of which the Philadelphia & Reading Railway 
Company was the permanent charterer, and the middle barge in a 
string of three that were being towed by the tug Plymouth, of which 
the Central Railroad of New Jersey is the owner and claimant. The 
facts are as follows: 

The Williamsport is a steamship of about 910 tons register, hail- 
ing from the port of Philadelphia. Upon the night in question she 
was bound north on a voyage from Philadelphia to Portland, Me., 
and had in tow the Paxinos, a barge of 1,550 tons capacity, on a haw- 
ser 900 feet long. Both the Williamsport and the barge were loaded 
with coal, the steamship carrying 1,454 tons and drawing about lGi/j 

•For other cases see same topic & $ numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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feet, and the barge carrying a full cargo and drawing as much water 
as the steamship. The Plymouth is a large steam tug, 135 feet long 
and 27 feet beam, and was bound from Boston to Pt. Johnson, N. J. 
She was towing three empty barges in tandem fashion, barge No. 
10 being next to the tug, No. 8 second in line, and No. 7 in the rear. 
The total length of the tug and tow was about 3,800 feet, or nearly 
three-fourths of a mile. The collision occurred to the east of Pol- 
lock Rip Shoal, off the coast of Massachusetts, and the surround- 
ings will appear by inspection of the accompanying diagram, which 
is taken from Eldridge's Chart C, published in 1902 : 




The vessels came together at the Gas buoy, and the blow was de- 
livered by the starboard bow of barge No. 8 upon the port bow of the 
Williamsport, about 20 feet abaft of the stem, making a hole 6 to 8 
feet long, which extended below the water line. There is little, if 
any, dispute concerning the maneuvers of the vessels, except just be- 
fore the collision. The night was dark and cloudy, but there was no 
difficulty in seeing lights, and it is certain that the Williamsport and 
Plymouth were aware of each other's présence before the Plymouth 
had reached Pollock Rip Shoals lightship, and while the Williamsport 
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was several miles distant at Shov.elfull lightship. Each was display- 
ing towing lights that indicated (in accordance with article 3 of the 
Inland Rules) that the length of the tow exceeded G00 feet. There 
was another tug and tow in the immédiate neighborhood, whose prés- 
ence and maneuvers are of the utmost importance in this controversy. 
This was the Piedmont, which was bound south for Baltimore, tow- 
ing a string of three barges, of which the length was about equal to 
the Plymouth's string, and also displaying the proper towing lights. 
The Piedmont was in front of the Plymouth at some distance to the 
southeastward, the space between the Plymouth and the rear barge 
of the Piedmont's tow being probably a quarter of a mile. The prés- 
ence of the Piedmont and her tow was well and seasonably known 
both to the Williamsport and to the Plymouth. There is no dispute 
concerning the efficiency of the lookouts or the adequacy of the crews 
upon any of the vessels. As will be seen upon the diagram, the three 
tows were approaching each other nearly at right angles, the apex of 
the angle being Pollock Rip lightship. (In reading the testimony, this 
is to be distinguished from Pollock Rip Shoals lightship, which is 
4% miles to the north.) The Williamsport reached the apex first, 
and changed lier course at that point, rounding buoy No. 2 and leav- 
ing the lightship on her starboard side. Her red light had been seen 
by the Plymouth along the course from Shovelfull lightship, but now, 
as the Williamsport turned to the north, the latter vessel first showed 
both lights, and' after a short interval shut out the red and showed 
the green light alone. This necessarily meant that she was proceed- 
ing up the western side of the channel, or slue, which at this point 
for vessels of her draft is about three-fourths of a mile in width. 
Under ordinary circumstances she would hâve been taking the wrong 
side of the channel, and the Williamsport, recognizing that she is 
called upon to justify her position, offers the following explanation, 
which in my opinion is ful'ly established by the évidence : As she 
changed her course at the Pollock Rip lightship, or very soon after- 
wards, she saw the red and green lights both of the Piedmont and 
of the Plymouth. The Piedmont was directly ahead, and the Ply- 
mouth was a little farther to the westward. In the darkness it was 
impossible to tell with accuracy how distant the last barge of the 
Piedmont's tow was from the Plymouth's bow, and I see no reason 
to doubt the truthfulness of the statement made by the Williamsport's 
master, that the Piedmont's last barge seemed to him to be nearly 
abreast of the Plymouth. Neither do I see any reason to doubt the 
testimony of the Plymouth's master, that the distance between his tug 
and the last barge of the Piedmont's tow was in, tact about a quarter 
of a mile toward the southeastward, although I do not think that 
the discrepancy between the two statements is of vital importance. 
When the Williamsport changed her course to the north, the Plymouth 
must hâve been at least two miles away. The collision took place at 
the Gas buoy, which, according to the scale on the chart, is three- 
fourths of a mile north of the lightship, and the ebb tide was running 
at about two knots toward the southwest. The tide was therefore 
with the Plymouth, and her speed was no doubt several knots more 
than two, while the speed of the Williamsport and her barge, both 
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being heavily loaded and having the tide against them, probably did 
not exceed two knots over the bottom. As the Williamsport had pass- 
ed the Gas buoy before she was struck, going certainly not half as 
fast as the Plymouth, the distance between them when the Williams- 
port turned north at the Pollock Rip lightship could not hâve been 
less than two miles, and was probably more. 

It is hère — at or shortly after the Williamsport's turn — that the ac- 
tion of the Piedmont becomes so important. She was the foremost 
of the two tows that were bound south, and naturally took the initia- 
tive in signaling to the approaching vessel. The signal she gave was 
two blasts, perhaps repeated once or twice, but at ail events the sig- 
nal was distinctly given and was heard both by the Plymouth and 
by the Williamsport. Now, if it be true, as the master of the Ply- 
mouth testified, that he was well over on the western side of the 
slue — he says that he passed about 550 feet east of the Gas buoy, but 
the distance was clearly much less — he must hâve known that if the 
Piedmont's signal was accepted the Williamsport would be forced to 
the extrême western edge, unless he himself went to the eastward, 
so as to give her as much room as possible. It may perhaps be true 
that the master of the Williamsport was not absolutely bound to ac- 
cept the Piedmont's proposition to pass to starboard ; but it cannot 
be doubted that if he did not accept it, if he crossed the signal, he 
would take the risk of what might happen afterwards, and would 
almost certainly be adjudged at fault if a collision should occur. The 
Piedmont's motive in taking the initial step and offering to pass to 
starboard can only be conjectured. No one from that vessel was 
called as a witness, and there is therefore no direct testimony on the 
subject; but it does not seem unlikely, with the tide setting toward 
Pollock Rip, that she preferred to hâve the Williamsport take the risk 
of the western position, rather than to take it herself. At ail events, 
whatever her reason may hâve been, she did force the Williamsport 
to that side of the slue, and the Plymouth acquiesced in the maneuver. 
The Williamsport accepted the Piedmont's signal promptly, as she 
was bound to do, and she was justified in assuming that the Plymouth 
agreed to the proposition, for she received no contrary signal from 
that vessel. If, as the Plymouth's master now says, there was abun- 
dant room between his tug and the last barge of the Piedmont's tow 
to admit of the Williamsport crossing his bow after she had passed 
the Piedmont's tow, he should hâve signaled the Williamsport tô 
that effect, proposing that he and the Williamsport should pass port 
to port. But he made no such signal, and I think it can hardly be 
doubted that such a maneuver would hâve been extrahazardous, and 
that he can hardly be serious in suggesting it as an easily feasible 
course. In my opinion, therefore, the Williamsport was practically 
compelled to accept the Piedmont's proposition to pass to starboard, 
and was justified in believing that the Plymouth was also in accord 
upon this subject. She was also justified in expecting that both the 
approaching tows would bear to the eastward, so as to give her as 
much room as possible on the western side of the channel, especially 
as there was plenty of water to the east, and as the tide was setting 
strongly to the west and was thus increasing her danger of running 
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upon the Rip. She carried out lier part of the maneuver to the best 
of her ability; she starboarded her helm promptly and repeatedly, 
and changed her course to the westward until she was as far over as 
it was. prudent to go. She passed the Piedmont and her tow safely, 
and also passed safely by the Plymouth and her first barge, but the 
second barge, No. 8, was carried by the tide, aided perhaps by a sheer 
of the barge, so far over toward the edge of the slue that the Wil- 
liamsport struck the hawser between the two barges, thereby swinging 
her own head and the head of the second barge somewhat to the east- 
ward before the hawser parted, and exposing herself to the blow 
from which the damage resulted. 

The Plymouth's theory is that the Williamsport suddenly sheered 
to starboard after passing the first barge, and that this sheer was 
the sole cause of the disaster. To my mind the theory is not crédible. 
It requires the court to believe that a heavily loaded vessel, towing a 
heavily loaded barge, and moving slowly against the tide, would sud- 
denly sheer a considérable distance while moving less than 1,000 feet. 
I say while moving less than 1,000 feet, because of course the Ply- 
mouth's barges were also moving to meet her with comparative rapid- 
ity, and the second barge must therefore hâve inflicted the blow before 
the Williamsport had gone more than 500 or 600 feet at the most 
beyond the point where she passed barge No. 10. It seems to me 
much easier to believe, and it accords quite as well with the testi- 
mony, that an empty barge, going at a higher speed and acted upon 
by a westerly tide, should inevitably tend still further in that direc- 
tion, and might easily get out of line in the darkness without her 
déviation being accurately observed. This, of itself, would account 
for the collision. If she sheered also, the explanation is even more 
satisfactory. I think, therefore, that the Plymouth was solely at fault 
because she failed to give the Williamsport sufficient room to exécute 
the maneuver of passing starboard to starboard, to which the Ply- 
mouth herself agreed. There is no doubt in my mind that there was 
plenty of space and depth for the Plymouth to hâve gone sufnciently 
to the eastward to bave allowed the Williamsport to pass with saf ety ; 
and the fact that she did not do so is, I think, to be attributed to a 
disinclination to take the necessary trouble, and to a willingness that 
the Williamsport should encounter the risk of the shoal. I do not 
mean that she deliberately and willfully crowded the Williamsport 
to the point where the collision occurred ; but I do mean that, as she 
had ample notice that the tows were to pass starboard to starboard, 
and as she could easily hâve given more room to the approaching ves- 
sel to exécute the maneuver in saf ety, she was at fault for not doing 
her part to afford the proper margin. She was bound to take account 
of the facts that her barges were light, and that the tide was setting 
strongly to the westward ; thèse reasons only made it more imperative 
that she should do ail that lay in her power to diminish the risk to 
which the Williamsport was undoubtedly exposed, even under the 
most favorable circumstances. To say the least, the Plymouth was 
négligent, and it may also be that she only made way grudgingly, 
instead of co-operating willingly toward the success of the maneuver 
to which she was herself committed. 
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I see nothing in the conduct of the Williamsport that was blame- 
worthy. It is urged that she was at fault for disregarding article 25 : 

"In narrow channels every stearn vessel shall, when it is safe and practica- 
ble, keep to that side of the fairway or mid-channel which lies on the star- 
board side of such vessel." 

If this slue is to be considered a narrow channel, it may be that 
if the Williamsport had originally proposed to pass in contravention 
of the rule (as was the case in The Albert Dumois, 177 U. S. 240, 20 
Sup. Ct. 595, 44 h. Ed. 751) she would hâve been to blâme, but she 
did not make the proposition. This came from the Piedmont, was 
acquiesced in by the Plymouth, and, if passing to starboard was a 
fault, the Plymouth was equally to blâme with the other vessels. But 
the Williamsport was confronted with a difficult situation. On the 
one hand, she was asked to accept the risk of a starboard course, and 
upon the other she was certain to be held at fault if she crossed the 
Piedmont's signal and disaster should resuit. It was so held in The 
Clifton (D. C.) 14 Fed. 586, and in The Orange, 64 Fed. 141, 13 
C. C. A. 680, affirmed in 69 Fed. 848, 13 C. C. A. 680. Other cases 
throwing some light on the présent controversy are The Garden City 
(D. C.) 19 Fed. 529; The Saunders (D. C.) 19 Fed. 118; The George 
L. Garlick (D. C.) 91 Fed. 920; The Nutmeg State, 67 Fed. 556, 
14 C. C. A. 525 ; and The James Bowen (D. C.) 52 Fed. 510. The 
distance that separated the approaching tows from the Williamsport 
seemed to be ample to permit the proposed maneuver to be executed 
safely, and the distance was ample if the Plymouth had done her 
part and had taken her barges a few yards further to the'eastward. 
She had a long and unwieldy tow, and was bound to use extrême care 
in order to avoid collision. The Samuel Dillaway, 98 Fed. 138, 38 
C. C. A. 675; The Admirai Schley, 131 Fed. 433, 65 C. C. A. 417, 
affirming (D. C.) 115 Fed. 378. Such care she failed to exercise, I 
think, and the resuit is chargeable to her négligence. The spécial 
circumstances are sufficient, in my opinion, to exonerate the Williams- 
port from blâme. 

The conclusion that the collision was solely due to the Plymouth's 
fault is re-enforced by another considération. It appears by the un- 
contradicted évidence that, although the master of the Plymouth 
knew that the collision had taken place, he deliberately disobeyed the 
rule laid down by Act Sept. 4, 1890, c. 875, § 1, 26 Stat. 425 (U. S. 
Comp. St. 1901, p. 2902) : 

"In every case of collision between two vessels it shall be the duty of the 
master or person in charge of each vessel, if and so far as he can do so 
without serious danger to his own vessel, erew and passengers (if any), to 
stay by the other vessel until he has ascertained that she has no need of 
further assistance, and to render to the other vessel, her master, crew and 
passengers (if any) such assistance as may be practicable and as may be nec- 
essary in order to save them from any danger caused by collision, and also 
to give to the master or person in charge of the other vessel the name of his 
own vessel and her port of registry, or the port or place to which she be- 
longs, and also the names of the ports and places from which and to which 
she is bound. 

"If he fails so to do and no reasonable cause for such failure is shown, the 
collision shall, in the absence of proof to the contrary, be deemed to hâve 
been caused by his wrongful act, neglect or default." 
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Instead of standing by the Williamsport, tue master of the Ply- 
mouth' proceeded without stopping and took bis remaining barge tu 
a point three miles northwest of the Handkerchief lightship — which 
is nearly five miles southwest of the Shovelfull lightship — and an- 
chored her there, returning afterwards to the scène of the disaster. 
This, I think, was extraordinary conduct. The chart shows distiuctly 
that there was plenty of suitable anchorage ground in the immédiate 
vicinity of Pollock Rip lightship, where the barge would hâve been 
entirely out of the course of other vessels. This ground could hâve 
been reached in a short time, and the Plymouth would then hâve been 
free to discharge her statutory duty. But she chose to take the un- 
usual step of towing the barge a distance of about 11 miles before 
bringing her to anchor, without any reasonable cause for such a pro- 
ceeding. She did not return until daylight, several hours after the 
collision, and by that time the Williamsport had drifted to the north- 
west of the Gas buoy, and had sunk. Her crew had taken to the 
boats, and were on board the Pollock Rip lightship, while the Paxinos 
was aground on the shoals some distance away. It may be that the 
Plymouth would not hâve been able to render much assistance if 
she had stayed in the neighborhood of the distressed vessels, but this 
is not a sufïîcient excuse for her failure to perform a clear duty. She 
did not know what help might be needed, and did not make the slight- 
est effort to discover. For ail she, knew, the lives of a crew might 
be in péril, but she deliberately left them to take their chances, while 
she pursued a leisurely voyage to a distant anchorage. It is not 
easy to explain the master's conduct except upon the theory that lie 
desired to use up the hours until daylight should corne, and should 
thus put his own safety beyond doubt. 

Of course, as was said in Boston Towboat Co. v. Winslow, 76 Fed. 
597, 22 C. C. A. 329 : 

"The duty of the master to stand by and to do the other things named in 
the statute is a qimlified obligation. 'If and so far as he can do so without 
serions danger to his own vessel, crew and passengers' is the chief condition." 

The court goes on to déclare that the master — 

"niust, as well as he can In the emergency, regard and weigh existing condi- 
tions, and ought not to be held culpable for an error of jndginent. The court's 
duty is to ascertain and consider the state of affairs under which he acted. 
It will not accept the excuse that, in his judgment at the time, the safety of 
his vessel and crew and passengers forbade his standing by, if the évidence 
shows that he hastily and recklessly, or without apparent necessity, slipped 
away, or willfully concealed facts he was bound to disclose. He must act 
wilh the coolness and courage demanded by his position and rank, and must 
be inspired with an active sympathy for those who are in péril and distress. 
If he lias shown proper care and spirit in forming his judgment, he ought not 
to be condemned becanse another would hâve acted differently, sr because 
later developments show that he was too cautious." 

So, also, in The Hercules, 80 Fed. 1001, 26 C. C. A. 304, the Court 
of Appeals of the Fourth Circuit held as follows : 

,; AVe coustrne this statute to mean that, if a master of a vessel that has 
been in collision with another fails to stay by her and shows no reasonable 
cause for such failure, the law will présume that the collision was caused by 
some négligent act or omission on his part, and, in the absence of proof to 
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'!'<> <i ntrary, will fasten upon him the responsibility of the collision. It puts 
lïjifn) hini the burden of showing that lie was free from fault. It assumes 
îliiit one who t'ails to offer assistance to those whose distress is caused by him 
is presumably at fault in the act which caused the distress, and it denounces 
pains and penalties against his inhumanity, and holds his ship responsible 
for the pecmiiary fine; but it does not condemn without a hearing. The ob- 
ligation iniposed is not unqualified ; it is carefully guarded by conditions; it 
permits presumptions to be rebutted by proofs, and it is 'only in the ab- 
sence of proof to the eontrary' that his responsibility is made absolute." 

In other words, the presumption of fault arises where there is an 
unexplained failure to stand by. But this presumption is not con- 
clusse; it may be rebutted by sufficient proof to the eontrary, al- 
though it shifts the burden to the offender, and in a doubtful case 
is sufficient to détermine the côntroversy. In the présent situation, 
the presumption is not needed ; the évidence shows, I think, that the 
Plymouth was at fault; but the correetness of this conclusion is cer- 
tainly strengthened by the unreasonable conduct of her master. 

A decree may be entered in favor of the libelarit, with costs. 



STARK v. NORTHWESTERN NAT. LIFE INS. CO. 
(Circuit Court, D. Minnesota, Fourth Division. February 20, 1909.) 

INSDBANOE (§ 678*) REINSURANCE— RlGHTS OF POLICT HOLDERS REINSUBED. 

A contract of reinsurance between two life insurance companies was 
expressly conditioned to be subject to the articles of incorporation and 
by-laws of the reinsuring company, as they then existed or might there- 
after be amended. Thereafter the reinsuring company duly enacted a 
by-law redueing the beneflts to be paid on a certain class of policies to 
the amount of insurance actually paid for according to standard tables, 
and at once notified ail policy holders affeeted by this by-law of its 
enactment and effeet. Held, that a policy holder of the reinsured com- 
pany, who accepted the reinsurance and after notice of the by-law con- 
tinuée to make premium paynients to the reinsuring company without 
dissent, was bound by this by-law, and the beneflts recoverable under 
her contract were limited to the amount flxed by the by-law. 

[Ed. Note. — For other cases, see Insurance, Dec, Dig. § G78.*] 
(Syllabus by the Court.) 

At Law. 

This is an action instituted by L. J. Stark (as assignée of beneficiaries in 
a life insurance policy) against the défendant to recover on a policy of in- 
surance issued in April, 1901, by the Northwestern National Life Insurance 
Company, of Madison, Wis. The Wisconsin company was then organized and 
existing under chapter 270, p. 460, Laws Wis. 1899, and the policy was 
issued expressly subject to the provisions of that law. In June, 1901, the 
défendant company was reincorporated under the provisions of chapter 178, 
p. 233. of the Laws of Minnesota of 1901, to do business on the stipulated 
premium plan, with power to reinsure the members and risks of other com- 
panies, and by its articles of incorporation its board of direetors was 
authorized to assume and reinsure the risks and members of other companies 
and to "make and amend such by-laws as they may deem necessary and 
adopt rules for its own government." By the terms of the by-laws of de- 
fendant which were in force prior to August, 1901, and continuously there- 
after, it was provided that the défendant had power "to adjust or readjust 
rates of assessment or premiums of insured members, paying a net rate of 

•For other cases see saœe topic & | number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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less than the rate indieated by the table of rates for a policy of the same 
kind or class, based upon the American Expérience Tables of Mortality and 
4 per cent, interest, at any âge or time, so that each member shall be re- 
quired to pay, and shall pay, his équitable share of death claims, expenses, 
and other liabilities," and, further, "to fix the amount and rate of preiniuins 
upon contracta hereafter issued or heretofore issued or assumed by the 
company, and especially to make such amendments to the by-laws as m-iy 
be needed to enable the company to carry out contracts heretofore issued 
or assumed by it." The by-law further provided that ail policies and certifi- 
cates issued or assumed by défendant should be construed and governed only 
by the laws of the state of Minnesota. Ohapter 178, p. 233, Laws of Minne- 
sota for 1901, under which défendant operated, required a valuation of its 
policies upon the basis of the reserve required by the American Expérience 
Tables of Mortality and 4 per cent, interest, or Combinée! Expérience Tables 
and same rate of interest, and required défendant to hâve and maintain the 
standard of solveney provided and required by those tables. 

On August 29, 1901, an agreement was entered into between the Wisconsin 
company and the défendant, by the terms of which it was agreed that de- 
fendant should reinsure the members of the Wisconsin company upon the 
terms and conditions provided in such agreement ; défendant being designated 
in the agreement as "flrst party" and the Wisconsin company "second party." 
This agreement contained the following clause: "Now, therefore, the party 
of the flrst part, for a good and valuable considération by it received, and 
in considération of the exécution hereof by the party of the second part, and 
the fulflllment by the party of the second part of the terms and conditions 
herein provided, and upon the terms and conditions herein provided, and 
not otherwise, doth hereby agrée to receive, and doth hereby receive, into 
its membership as of this date ail the living members, policy holders, and 
certificate holders of the party of the second part, who upon this date are, 
and by the books of the party of the second part appear to be, members 
thereof in good standing, * * * and doth hereby assume each and every 
of the présent certifieates and policies of the party of the second part issued 
by it, * * * subject, however, in each case, to the terms and conditions 
of the particular contract of each member, and upon the terms, conditions, 
stipulations, and agreements herein contained, and not otherwise; * * * 
and the assuming of each policy or certificate by the party of the flrst part 
is expressly subject to the provisions of the articles of incorporation and 
the by-laws of the party of the flrst part as the same now exist, or as they 
may hereafter be amended, and also subject to the laws of the state of 
Minnesota as they now exist or as may hereafter be amended, ail whereof 
constitute and form a part of each certificate and policy hereby assumed." 

On September 2, 1901, défendant company issued a circular letter advising 
the members of the Wisconsin company of the agreement for reinsurance. 
That letter contained the following statement: "Under the provisions of this 
contract the Northwestern National Life Insurance Company of Minneapolis, 
Minn., assumes your policy or certificate of insurance, subject to its terms 
and provisions in ail respects, thereby constituting you a member of this 
company, subject to its articles of incorporation, by-laws, and the laws of the 
state of Minnesota." On September 3, 1901, défendant sent to the insured 
under the policy hère in suit the following certificate: "This is to certify 
that the Northwestern National Life Insurance Company of Minneapolis, 
Minn., did, upon the 29th day of August, 1901, by a contract of consolidation 
or reinsurance, receive into its membership as members, and did reinsure, ail 
living members of the Northwestern National Life Insurance Company of 
Madison, Wis., who upon said date appeared upon the books of said last- 
named company to be, and who actually were, members in good standing 
thereof and therein, including policy No. H4295 on the life of Mary B. Stark, 
Johnson's Creek, Wis., subject to their several policies or certifieates issued 
by said company, of Madison, Wis., and to the terms and conditions of said 
contract of reinsurance, it being expressly stipulated that ail of said contracts 
are to be construed as contracts of the state of Minnesota, and in accordance 
with the laws of said state, and are assumed subject to the by-laws and 
articles of incorporation of the reinsuring company as they now or hereafter 
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exist, and to the laws of the state of Minnesota, and especially to chapter 
178 of the Laws of 1901." 

At the time of reinsurance with the défendant, the insured was paying 
bimonthly on her "H" policy, issued by the Wisconsin Company, $12.30, which 
payment was continued up to the death of the insured. On November 13, 
1902, the défendant passed a by-law by the terms of which it was provided, 
in substance, that each policy issued by the Northwestern National Life In- 
surance Company of Madison, Wis., and designated by said company as an 
"H" policy, which provided for annual renewable term insurance, requiring 
payment of an annual, semiannual, quarterly, or bimonthly premium of a 
less amount than was required by the Combined Expérience Tables of Mortall- 
ty with 4 per cent, interest for annual renewable term insurance was re- 
rated and required to pay a larger premium than specified in the policy, and 
provided speciflcally the amounts at attained âge rate which should be paid 
on January 1, 1903, and each year thereafter. The by-law further provided 
that the insured would be allowed to make payments according to the terms 
of his policy, but that in such case his policy would be proportionately com- 
muted and his insurance proportionately decreased, and that any policy upon 
which premium payments were not made as required thereby should become 
null and void, and ail payments made thereon f orfeited to the défendant ; 
that the adoption of the by-law was for the purpose of perfecting an équitable 
adjustment of premium payments among the policy holders, and to enable 
the company to préserve and maintain its standard of solvency and to fully 
meet its reserve and liability under the law. A table of rates made applica- 
ble to each policy was set out in the by-law, and provision made therein 
for the giving of notice to each policy holder affected by the by-law. 

On January 1, 1903, a printed copy of this by-law was mailed to the 
deceased and ail others of the policy holders carrying this class of policies. 
Again, on February 4, 1903, défendant wrote to deceased, explaining in dé- 
tail the opération and application of the by-law to ail policies affected by it. 
Thèse letters gave full explanation of the effect of the by-law, and called 
attention to the laws of Wisconsin and Minnesota respecting the matter, and 
the duty of défendant to maintain its reserve, and the necessity of passing 
the by-law in order to do the same, and further explained that the insured 
had the privilège of paying the rate specified in his policy and having the 
same scaled down, or the larger rate specified in the notice and by-law. Full 
explanation was made as to the effect of each payment. Again, in June, 
1905, défendant wrote to deceased a Personal letter, advising her in détail 
as to the application of the by-law to her policy, and the amount of insurance 
for which she was actually paying, and the amount which would be paid in 
case of her death. The insured received thèse communications, and made no 
objection, and continued to pay the premiums specified in her "H" policy 
with the Wisconsin company up to the time of her death in April, 1907. The 
payments required by the by-law of November, 1902, conformed to the pay- 
ments fixed by standard tables plus a reasonable expense loading. 

Plaintiff sued to recover $2,500, the face of the certificate. Défendant, 
restïng upon the provisions in the certificate of reinsurance and the amend- 
ed by-law and the acceptance thereof by the deceased, admitted a liability to 
plaintiff of only $1,005.13. The facts were undisputed. At the close of the 
évidence plaintiff moved for a directed verdict of $2,500. Défendant conceded 
a liability for, and that plaintiff was entitled to a verdict for $1,005.13, that 
being such a proportionate part of the face of the policy as the premium 
paid by the deceased in 1907 bore to the premium required by the by-law afore- 
mentioned to be paid during that year at attained âge rate. 

Grant Van Sant and George C. Rogers, for plaintiff. 
John T. Baxter and William A. Kerr, for défendant. 

PURDY, District Judge (charging the jury, the facts being as above 

stated). When you were chosen as jurors in this case you and each 

of you took an oath to try the case according to the évidence and the 

law as it should be given to you by the court. In the trial of jury 

167 F.— 13 



194 167 FEDERAL REPORTER. 

cases it is the province of the jury to pass upon ail questions of fact, 
while it is the duty of the court to pass upon ail questions of law 
which may arise during the progress of the trial. Now it not infre- 
quently happens that the évidence produced by the respective parties 
to an action at law présents no disputed question of fact for the jury 
to pass upon. In such a case it becomes the duty of the court to with- 
draw the case from the considération of the jury, and to direct a ver- 
dict for either the plaintiff or the défendant, according as the law 
of the case may be with one or the other of the parties to the suit. 
Now, gentlemen of the. jury, the court has with you heard the évi- 
dence, and has reached the conclusion that there exists no substantial 
dispute as to the f acts in this case, and that a verdict must be directed 
in favor bf the plaintiff, though not for the full amount which he 
seeks to recover. The court assumes the full responsibility for its 
action in withdrawing this case from your considération, and, if the 
court is in error in its conclusion respecting the character of the évi- 
dence submitted, either party feeling aggrieved thereby is at liberty 
to hâve such error corrected by the Circuit Court of Appeals upon a 
writ of error prosecuted to that court. In my judgment, this case is 
ruled by the principles of law enunciated in the case of Northwestern 
National Life Insurance Company v. Gray, 161 Fed. 448, 88 C. C. A. 
430, and other similar cases which hâve been cited by counsel for de- 
fendant. The plaintiff, as a matter of law, is bound by the terms 
of the contract of reinsurance upon which he brings this action, as 
well as by the terms and conditions of the by-laws of the défendant 
company passed on the 13th of November, 1902. 

You are accordingly directed to return a verdict in favor of the 
plaintiff and against the défendant for the amount which the défend- 
ant concèdes to be due and owing to the plaintiff under the contract 
of reinsurance, namely, $1,005.13. 



THE HATHOR. 

(District Court, S. I>. New York. September 24, 1908.)t 

Collision (§ 115*) — Ciiabtered Vessel— Liability of Chaeteeee— Négli- 
gence or Pilot. 

Where a chartered vessel is being operated by the owner on the 
charterer's business, and she is under the temporary command of a Sandy 
Hook pilot, provided and paid by the charterer under the agreement, 
but the navigation of the vessel being under the gênerai eontrol of the 
owner, in case of collision, the latter is not entitled to hâve the charterer 
brought in under the rule to respond for the damages. If the vessel 
was négligent while under the charge of a compulsory pilot, she would 
be in fault but that rule does not extend to personal actions. In such 
cases a compulsory pilot cannot be deemed the agent of either the owner 
or of the charterer. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 244-247; Dec. 
Dig. § 115.*] 

(Syllabus by the Judge.) 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
ÎHeceived for publication January 16, 1909. 
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Wallace, Butler & Brown, for libellant. 
Convers & Kirlin, for the Hathor. 
Wheeler, Cortis & Haight, for Munson Line, 

ADAM S, District Judge. This action was brought by George L. 
Hammond & Company, as owners of the barge Lillie C. Hart to 
recover the damages she received through a collision with the steam- 
ship Hathor in the East River on July 18, 1905. The claimants of 
the Hathor filed an answer denying liability and a pétition to bring in 
the Munson Steamship Line, alleging that the charter party contained 
the following provisions : 

"1. That the owner shall provide and pay for ail provisions, wages, and 
Consular shipping and discharging fées of the Captain, Officers, Engineers, 
Firenien and Crew; shall pay for the Insurance of the vessel, also for ail the 
cabin, deck, engine room, and other necessary stores, and maintain her in 
a thoroughly efficient state in hull and machinery for and during the service. 

2. That the Charterers shall provide and pay for ail the Coals, Fuel, 
Port Charges, Pilotages, Agencies, Commissions, Consular Charges (except 
those pertaining to the captain, officers or crew), and ail other Charges what- 
soever, except those before stated." 

The pétition further alleged : 

"Fifth: By the ternis of the said charter party the Munson Steamship 
Line undertook to provide and pay for ail pilotages and towage. 

Sixth: Under the above mentioned charter party the Munson Steamship 
Line determined the ports and places to which the steamship Hathor should 
proceed to discharge her cargo. 

Seventh: After the arrivai of the steamship Hathor at the port of New 
York, on the occasion in question, pursuant to the terms of the charter party 
the Munson Steamship Line assumed the direction and control of the 
discharge of her cargo, and on the 18th of July the steamship Hathor which 
had been anchored near the Statue of Liberty, was ordered by the Munson 
Steamship Line to proceed to Long Island City to discharge her cargo. 

Eighth: The Munson Steamship Line on the date aforesaid sent on board 
the Hathor a pilot who took entire charge of the navigation of the steam- 
ship Hathor from her said place of anchorage to her said discharging berth." 

The Munson Line excepted to the pétition as f ollows : 

"First: In that it does not set forth a cause of action against the said 
Munson Steamship Line. 

Second: In that it does not allège facts sufficient to show that the Munson 
Steamship Line was responsible for the acts or defaults of the pilot, men- 
tioned in the pétition. 

Third: In that it does not allège facts sufficient to show that said pilot 
was the agent of the Munson Steamship Line, or that the Munson Steamship 
Line was responsible for négligence on the part of said pilot in navigating 
the Steamship Hathor." 

The question presented by the exceptions is whether, under the 
provisions of the charter, the employer of the pilot, if the vessel was 
in fault, is responsible for the effects of the collision. 

The principal contention of the steamship is that as this court has 
held a charter of this character to be a démise (Golcar Steamship Co. 
v. Tweedie Co. [D. C] 146 Fed. 563) it follows, that while it re- 
mains the duty of the owner to navigate the vessel between ports gen- 
erally, business of handling the vessel in port from the time the pilot 
cornes on board until he leaves when she goes out, is that of the time 
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charterer and he is consequently responsible for any négligence of the 
pilot. 

With respect to the Golcar Case, in the commissioner's report, which 
was approved by the court, it was said (page 569) : 

"By the weight of American authority, it seems to me that the charter 
in tins case operated as a démise of the ship, but with a continued re- 
sponsibility on the part of the owner for her proper navigation and mainte- 
nance." 

It is also provided in this form of charter : 

"8. That the cargo or cargoes to be laden anfl/ or discharged in any dock 
or at any wharf or place that the Charterers or their agents may direct, pro- 
vided the steamer can ahvays safely lie afloat at any time of tide." 

On the question of agency, it would be anomalous if the pilot, under 
the circumstances, should be deemed the agent of the charterer so as 
to make it responsible for the defective navigation of the vessel. The 
case seems to be covered by the language of Judge Hough in The 
Santona (D. C.) 152 Fed. 516, 518, a charter similar in form, where 
he said: 

"Under the very ordinary form of time charter involved in this cause, it 
shocks knowledge common to ail men acquainted with maritime business to 
say that the owner has surrendered the possession or control or command or 
navigation of his ship." 

I agrée with this, but in my view a stronger reason for rejecting the 
claim lies in the fact that the pilot was compulsorily employed. 

It is said by the parties that the effect of such pilotage is not in- 
volved hère because the case is not strictly within the statute, as thèse 
services of the pilot were not rendered while the vessel was coming 
in from sea, that is, he was not piloting "to or from the port of New 
York by way of Sandy Hook," but I hâve no doubt if any further 
facts were necessary than those contained in the pétition to establish 
that the vessel was legally in charge of a pilot, they would be made 
to appear by the testimony and presumption arising therefrom. It is 
fairly well understood that pilots in rendering their services do not 
leave the vessels when they first anchor but remain on them until their 
wharves are reached. 

The pilotage laws of New York of 1854 and 1857, re-enacted in the 
statute of 1882 (Laws 1882, p. 512, c. 410, § 2120), provide as fol- 
lows, viz. : 

"Any person not holding a license as pilot under this act, or under the 
laws of the State of New Jersey, who shall pilot or offer to pilot any ship 
or vessel to or from the port of New York by the way of Sandy Hook, shall 
be deemed guilty of a misdemeanor, and, on conviction, shall be punished by 
a fine not exceeding one hundred dollars or imprisonment not exceeding 
sixty days ; and ail persons employing a person to act as pilot not holding 
a license under this act, or under the laws of the State of New Jersey, shall 
forfeit and pay to the board of commissioners of pilots the sum of one hun- 
dred dollars." 

Thèse statutes hâve been authoritatively held to be compulsory and 
that in an action, at common law, a shipowner is not liable for injuries 
inflicted exclusively by the négligence of a pilot so employed on his 



THE HATHOK. 197 

vessel— Homer Ramsdell Co. v. Comp. Gen. Trans., 182 U. S. 40G, 21 
Sup. Ct. 831, 45 L,. Ed. 1155. In the opinion it was said: 

"In The China, affirming the décision of the Circuit Court in admiralty, 
the liability of a vessel in rem for a collision from the fault of a compulsory 
pilot was put upon the maritime law, the court saying: 'The maritime law 
as to the position and powers of the master, and the responsibility of the 
vessel, is not derived from the civil law of master and servant, nor from 
the common law.' 'According to the admiralty law, the collision impresses 
upon the wrongdoing vessel a maritime lien. This the vessel carries with 
it into whosesoever hands it may corne. It is inchoate at the moment of 
the wrong, and must be perfected by subséquent proceedings.' 'The propo- 
sition of the appellants would Mot oui this important feature of the maritime 
code, and greatly impair the efficacy of the System. The appellees are seek- 
ing the fruit of their lien.' 7 Wall. 08, 19 L. Kd. 67. 

Such was the view of the case taken by the whole court in Ralli v. Troop, 
in which the majority of the judges said of it: 'That décision proceeded, not 
upon any authority or agency of the pilot, derived from the civil law of 
master and servant, or from the common law, as to the représentative of 
the owners of the ship and cargo ;' 'but upon a distinct principle of the 
maritime law, namely, that the vessel in whosesoever hands she lawfully 
is, is herself considered as the wrongdoer liable for the tort, and subject to 
a maritime lien for the damages.' 157 U. S. 402, 15 Sup. Ct. 657, 39 L. Ed. 
742. And the dissenting judges said that in The China 'this court held, 
contrary to the English, but conformably to the continental authorities, 
that a vessel was liable for the conséquences of a collision through the 
négligence of a pilot taken compujsorily on board, although it was admitted 
that, if the action had been at common law against the owner, and probably 
also in personam in admiralty, there could hâve been no recovery, as a com- 
pulsory pilot is in no sensé the agent or servant of the owner.' 157 U. S. 
423, 15 Sup. Ct. 671, 39 L. Ed. 757. 

In none of the cases in which actions at law hâve been maintained against 
the owner of a ship for the fault of a pilot was the owner compelled to employ 
the pilot." 

It is established that an ordinary pilot may proceed in rem against 
the vessel or in personam against the owner or master (Benedict's 
Admiralty, 162) but in the latter case, it necessarily proceeds upon the 
theory of agency and does not apply in cases of compulsory pilotage 
where no agency exists between the parties. 

In actions in rem, no difficulty occurs because a faulty colliding ves- 
sel is liable for the results of her négligence but it seems that in a 
case where she is in charge of a pilot compulsorily employed, the owner 
can not be held. If that is so in the case of an owner, how can it be 
otherwise if the pilot is in the employ of the charterer? The latter 
was certainly in no nearer relation to the pilot than an owner would 
ordinarily hâve been and I think it should not be called upon to meet 
this claim for damages. 

Upon either theory herein outlined the resuit is the same. 

The exceptions are sustained and the pétition dismissed as to the 
Munson L,ine. 
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UNITED STATES v. WHEELING & L. E. R. CO. 
(District Court, N. D. Ohio, E. D. June 16, 1908.) 

1. Statutes (I 143*)— Amendaient— Validitt. 

Where an amendatory act merely extends the opération of the original 
a et to additlonal subjects, the amendatory act, though unconstitutional in 
part, does not affeet the validity of the original act. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. § 211 ; Dec. Dig. § 
143.*.] 

2. Statutes (§ 143*)— Amen dment. 

Safety Appliance Act Murch 2, 1893, c. 196, 27 Stat. 531 (U. S. Corn». 
St. 1901, p. 3174), regulating Interstate railroad equipment, in so far as 
it effected equipment, used in intrastaté commerce in connection with that 
used in Interstate commerce, was not rendered invalid by the fact that 
Amendatory Act Mareh 2, 1903, c. 976, 32 Stat. 943 (U. S. Coinp. St. Supp. 
1907, p. 885), construing and applying the act of 1893, was unconstitu- 
tional in part. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 211; Dec. Dig. 
§ 143.*] 

3. CaBBIERS (§ 37*)— IXTEBSTATE COMMERCE— REGULATION— EQUIPMENT. 

In an action against a railroad company for moving a car in connec- 
tion with interstate commerce in violation of Safety Appliance Act March 
2, 1903, c. 970, 32 Stat. 943 (U. S. Comp. St. Supp. 1907, p. 885), it is no dé- 
fense that the coupling became defective or the grab iron was lost so re- 
ceutly before the time mentioned in thé pétition as to niake it impossible 
in the exercise of ordinary care to replace or repair it. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 37.*] 

4. Carriers (§ 37*) — Safety Appliance Act— Cars Not Bearing Interstate 

Commerce. 

Where a railroad car is regularly used in the movement of interstate 
commerce, but at the time when a defect constituting a violation of the 
safety appliance act (Act Coug. March 2, ]893, c. 196. 27 Stat. 531 [U. S. 
Comp. St. 1901, p. 3174] as amended by Act March 2, 1903, c. 976, 32 Stat. 
943 [U. S. Comp. St. Supp. 1907, p. 885]), is diseovered is empty and not 
being used for interstate commerce, but is being hauled in a train eon- 
taining a car loaded with interstate commerce, such car and every car in 
the train is impressed so far as the requiremeuts of the act are concerned 
with an interstate character and must be equipped as provided by such 
act. 

LEd. Note. — For other cases, see Carriers, Dec. Dig. § 37.*] 

William L- Day, U. S. Atty., Thomas H. Garry, Asst. U. S. Atty., 
and Luther M. Walter, Sp. Asst. U. S. Atty. 
Squire, Sanders & Dempsey, for défendant. 

TAYLER, District Judge. The pétition in this case in 23 causes 
of action seeks to recover from, the défendant penalties for alleged 
failures to equip certain cars with couplings and grab irons as re- 
quired by what.is known as the "Safety Appliance Act." The juris- 
dictional facts alleged in order to bring the cars referred to with- 
in the embrace of the fédéral act are: (1) That the car was itself 
at the time used in interstate commerce, being loaded with sorae 
kind of freight originating outside of the state of Ohio, and be- 
ing carried within it or being destinée! to some point outside of 

•For other cases see same topic & § kumbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the state; or (2) that it was a car which, being one regularly used 
in the movement of interstate commerce, was at the time of the viola- 
tion being hauled in a train containing interstate commerce, one car in 
the train with it, as for example, Illinois Central 35572, containing 
baled hay consigned to a point within the state of West Virginia. 
In the counts referred to by this second proposition, some of the cars 
are described as being empty and some as being loaded, but it is not 
charged that the loaded cars contained interstate traffic. I see no dis- 
tinction, so far as this case is concerned, between the two. 

It is objected: (1) That the act is unconstitutional under the rule 
laid down in the Employers' Liability Cases, 207 U. S- 463, 28 Sup. 
Ct. 141, 52 L- Ed. 297. (2) That assuming that the cars were origi- 
nally provided with the safety appliances which the law requires, it 
does not appear that the condition in which they were at the times 
named in the pétition, respectively, was due to any want of ordinary 
care. (3) That in the case of empty cars, or cars not loaded with 
interstate commerce, it does not appear that they were at the time of 
the existence of the defects being used in interstate commerce. Thèse 
objections will be taken up in their order. 

The law was originally passed Mardi 2, 1893 (Act March 2, 1893, 
c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]), and, with an 
amendment or two later adopted and unimportant, so far as this ques- 
tion is concerned, an amendment was passed on the 2d of March, 1903 
(Act March 2, 1903, c. 976, 32 Stat. 943 [U. S. Comp. St. Supp. 1907, 
p. 885]), which provided that the act of 1893, with its amendments, 
should "be held to apply to common carriers by railroads in the territo- 
ries and the District of Columbia, and shall apply in ail cases, whether 
or not the couplers brought together are of the same kind, make or 
type" and "shall be held to apply to ail trains, locomotives, tenders, cars, 
and similar vehicles, used on any railroad engaged in interstate com- 
merce." It is claimed that, since the act of 1903 undertakes to make 
the act of 1893 apply to trains, locomotives, and so forth used on any 
railroad engaged in interstate commerce, it extends the opération of 
the act to subjects over which Congress has no control, and that this is 
exactly the effect of the décision of the Suprême Court in the Em- 
ployers' Liability Cases. Many answers suggest themselves to this 
claim. If the act of 1903 had been incorporated in the original act 
of 1893, and if it be true that the scope which the act covered was 
larger than that which Congress had power to legislate upon, and in 
conséquence of that the act should be held unconstitutional because 
of the impossibility of séparation of the unconstitutional part from 
the constitutional part, still the contention of counsel would not be 
effective in this case. We hâve hère the act of 1893 in full force 
and effect with its provisions in no wise diminished or curtailed by the 
act of 1903. That act of 1903 is as the Suprême Court of the United 
States declared in Johnson v. Railroad Company, 196 U. S. 1, 25 Sup. 
Ct. 158, 49 L. Ed. 363, affirmative and declaratory, and, in effect, only 
construes and applies the former act Now, if the former act is con- 
strued and applied by a later act (which, of course, involves the prop- 
osition that it remains unrepealed), and the later act is unconstitutional, 
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in that it undertakes to give the former act a wîder application than 
Congress had power to give to it, by what sort of reasoning can it be 
contended that the former act falls to the ground because it has had 
plastered upon it by Congress an unconstitutional construction and 
application? The mère statement of this proposition carries with it 
its answer and exhibits its unreasonableness. 

But much more may be said in favor of the propriety of this légis- 
lation, having in view the décision of the Suprême Court in the Em- 
ployers' L-iabiHty Cases. It is true that the Suprême Court in that case 
held the employers' liability act (Act June 11, 1906, c. 3073, 34 Stat. 
232 [U. S. Comp. St. Supp. 1907, p. 891]) unconstitutional because 
it made the railroad company liable to any of its employés, without 
restricting the liability to those who were engaged in interstate com- 
merce; but a parity of reasoning would not require that we should 
say the same thing of the safety appliance act because it refers to ail 
cars used on any railroad engaged in interstate commerce. It seems 
to me that in the respect complained of there is no analogy between 
the décision of the Suprême Court in the Employers' Liability Cases 
and the theory of the defendant's counsel as to the constitutionality 
of the safety appliance act. An employé of a railroad company en- 
gaged in interstate commerce does not merely because he is such em- 
ployé sustain the same relation to interstate commerce as a car used 
on a railroad engaged in interstate commerce sustains to interstate 
commerce on that road. Certainly the fédéral government owes no 
duty to, and has no authority over, an employé of a railroad which is 
engaged in interstate commerce, if the employé Irimself is not engaged 
in the work of interstate commerce. That employé is subject in re- 
spect to his relations with the railroad company to the laws of the 
state in which the service is performéd. There is no reason why 
the power of the state should not be sufficient for his protection, or 
why the fédéral government should interfère with respect to that or 
any other matter relating to that employé in respect to his work with 
the railroad company, so long as it does not relate to the interstate 
commerce of the company. But this is not true of a car used by a 
railroad engaged in interstate commerce. Ail of the cars used by a 
railroad engaged in interstate commerce in the natural course of their 
use are instrumentalities of interstate commerce. Whether they carry 
interstate trame themselves or are hauled in a train which contains 
interstate trarïïc the effect is the same. They stand in a certain and 
important relation to that interstate commerce over which Congress 
lias control ; and it is quite apparent that Congress in undertaking to 
détermine the manner in which interstate commerce shall be carried 
on, and especially in making effective the useful and beneficent pur- 
pose of providing for the safety of employés, would necessarily hâve 
a regard for the cars which the interstate commerce railroad had in 
use. And thus, discovering a very marked and practical distinction 
between a car used by an interstate commerce railroad and a person 
in the employ of an interstate commerce railroad, we see how one in 
the nature of things becomes properly the subject of fédéral législa- 
tion, while the other, depending upon the character of his work, may 
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or may not become properly the subject of fédéral législation. After 
ail, on this subject of the constitutionality of the act, it seems to me 
that that question has been fully answered by the détermination of 
the Suprême Court in Johnson v. Railroad Company, supra, wherein 
it is declared that this act of 1903 only construes and applies the act 
of 1893, and does not add any new affirmative provision. 

As to the second objection, whatever may be the right of the rail- 
road company to défend against the claim made in a suit of this kind 
by saying that the coupling became defective or the grab iron lost so 
recently before the time named in the pétition as to make it impossible 
in the exercise of ordinary care to replace or repair, that is purely 
a matter of défense if it ever can be asserted at ail. It cannot be urged 
in support of a demurrer to the cause of action. If it were not so, 
it would be practically impossible for proof to be made in any case 
of a violation of the law. There are approximately two million cars 
in use by railroads in this country, and, if the contention referred to is 
sound, it would be necessary in order to sustain a cause of action in 
cases under this act that proof be made that the appliance was in a 
condition of unrepair at one time, that it continued to be in that condi- 
tion of unrepair or in a developing condition of greater unrepair up 
to another time, the lapse of the intervening time being so great as 
to show a want of ordinary care on the part of the railroad Com- 
pany. In the meantime the very thing to prevent which the law was 
passed might occur, to wit, the injury of an employé. The practical 
administration of justice would be denied, and the real enforcement 
of the law be impossible if the construction contended for was sound. 
But it has been held in several cases that, even as a défense on the 
merits no degree of care, no absence of négligence can excuse for the 
failure to perform a duty unqualifiedly imposed by statute. And in the 
récent case of Railway Company v. Taylor, Adm'x (decided May 16th 
of the présent year by the Suprême Court) 210 U. S. 281, 28 Sup. Ct. 
916, 52 L. Ed. 1061, the court very pointedly lays the unqualified re- 
sponsibility upon the railroad for such a condition of unrepair. 

As to the third objection: What shall we do in the case of a car 
which is regularly used in the movement of interstate trame but at the 
time when the defect is known to exist is itself not being used for 
carrying interstate commerce, but is being hauled in a train containing' 
a car loaded with interstate commerce? What is the purpose of the 
law? Hère is a train which is engaged — at least part of it — in inter- 
state commerce, and so long as that is true every car in the train is 
impressed, so far as the requirements of this act are concerned, with 
an interstate character. It is a part of the current. The interstate 
car cannot move except with relation to the empty car. The empty 
car may at any moment be coupled to the interstate car. A brakeman 
engaged in performing some duty in respect to the interstate car may 
be compelled to pass over or use a grab iron on the empty car or 
couple the empty car to the interstate car. Endless confusion would 
arise if any distinction was made under such conditions between a car 
loaded with interstate traffic and an empty car regularly used in the 
movement of interstate traffic, but at the time unloaded and coupled 
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to another car actually in use in the movement of interstate traffic. 
Of course, the same thing must be said of the loaded car, whatever the 
character of the freight it carries, if it is a car regularly used in the 
movement of interstate traffic. 

It seems to me that from every point of view the objections raised 
to the several causes of action are not well grounded. 

The demurrer is overruled. 



NORTON et al. v. COLUSA PARROT MINING & SMET/TING CO. et al. 

(Circuit Court, D. Montana. Oetober 12, 1908.) 

No. 262. 

1. Waters and Wat>ïr Courses (§ 75*)— Pollution of Stbeam— In.junction— 

Parties. 

Where several persons who own several interests in property suffer 
injury of like character from the illégal pollution of the stream from 
which ail take water, they may nuite in a suit in equity to obtain an 
abatement of the nuisance. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 06 ; Dec. Dig. § 75.» 

Pollution of water courses, see note to Travis Placer Mining Co. v. 
Mills, 37 C. C. A. 538.] 

2. Nuisance (§ 30*)— Abatement— Injunction— Défendants. 

Where several persons are alleged to hâve contributed and are con- 
timiing to contribute to the same nuisance on account of which plain- 
tiffs suffer, ail sueh contrlbuting persons may be joined as défendants 
in a suit to restrain the continuauce thereof. 

fEd. Note. — For other cases, see Nuisance, Dec. Dig. § 30.*] 

3. Watees and Watek Courses (§ 75*) — Pollution— Injunction — Damages. 

In a suit in fédéral courts by several riparian proprietors to enjoin the 
pollution of the stream as a nuisance, complainants could not in addi- 
tion recover damages for past injury to their land, having a complète 
and adéquate remedy at law therefor. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 75.* 

Restraining pollution of water courses, see note to Travis Placer Mining 
Co. v. Mills, 37 C. C. A. 544.] 

In Equity. On demurrer to bill. 

Complainants, owners in severalty of divers parcels of farming land, togeth- 
er with the water rights belonging thereto, seek to enjoin the défendants, en- 
gaged in the opération of smelting plants for the treatment and réduction of 
ores, from impregnatiug, polluting, and poisoning the waters of certain tribu- 
taries of tue Deer Lodge river, from which stream complainants obtain water 
for the irrigation of their farms and for domestic purposes. In their bill, 
complainants -also pray for damages for injury alleged to hâve been done to 
their lands in the past by the pollution of the water of the stream as a consé- 
quence of the smelter opérations of the défendants. 

Sepurate demurrers to the bill were interposed by each of the three de- 
fendant «impunies on the following grounds among others: (1) That there 
is a misjoinder of parties complainant, in that the interests of the respective 
complainants are separate and independent, and not common or joint. (2) 
That there is a misjoinder of parties défendant, in that the aets alleged to 
hâve been conunitted by the défendants were not committed. or claimed to ' 

•B'or other cases see same topic & § tombes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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hâve been committed, in common or jointly by the défendants, but were sep- 
arate and iudependent acts committed by each défendant. (3) ïhat the said 
MU is multifarious, in that it attempts to unité légal and équitable causes of 
action. 

John A. Shelton and T. J. Walsh, for complainants. 

W. M. Bickford & Geo. F. Shelton for défendant Colusa Parrot 
Mining & Smelting Co. 

C. F. Kelley and Forbis & Evans, for défendants Colorado Smelting 
& Mining Co. and Butte & Boston Consol. Mining Co. 

HUNT, District Judge (after stating the facts as above). After 
study of the questions presented by défendants' demurrers, my opin- 
ion is that the principles which must control are thèse: Where sev- 
eral persons who own several interests in property suffer in jury of 
like character from one and the same nuisance, say the illégal pol- 
luting of a stream from which ail take water, they may unité in 
an action in equity. Such persons hâve a community interest in ob- 
taining the abatement of the alleged nuisance. In the many well- 
considered opinions upon the subject, I find the doctrine succinctly 
stated by Justice Pigott in Beach v. Spokane R. & W. Co., 25 Mont. 
379, 65 Pac. 111. Further, it is an established rule of equity that 
where several persons are alleged to hâve contributed, and are con- 
tinuing to contribute, to the same gênerai nuisance, on account of 
which complainants suffer, ail such contributing persons may be join- 
ed as défendants. The clear reasoning of Judge Sawyer in the Débris 
Case (C. C.) 16 Fed. 25, satisfies me that this rule is sound and just. 
See, also, Story's Equity Practice, § 271, note. From thèse views it 
follows that thèse several complainants can properly unité in a suit 
against the several défendants to abate the nuisance which they al- 
lège exists, and, in so far as they hâve done so, their bill states ground 
for équitable relief. 

But, in their same bill, they also ask for damages for past injury 
done by the past maintenance of the nuisance, and thus hâve pro- 
ceeded upon the theory that in the fédéral courts, where one sues 
to enjoin the maintenance of a nuisance, for example, polluting a 
stream so as to injure the lands of farmers below the point of pol- 
lution, he may, in the same suit in equity, also recover damages for 
the past injury done to his land. As this contention is vigorously 
challenged by the several défendants who hâve interposed separate 
demurrers, the court must needs décide a question which is of very 
high importance to the profession, and upon which there is neither 
a positive ruling by the Suprême Court of the United States, nor com- 
plète uniformity of view among the courts of England or among the 
courts or text-writers in America. 

Undoubtedly, it has been held by many of the courts of the states 
that it is permissible in equity for the court exercising original juris- 
diction to entertain a bill for the abatement of an alleged nuisance, 
and to go on and grant not only the relief of abating the nuisance, if 
proven to exist, and to be of a continuing nature, but also to award 
satisfaction for what has been done, or, in other words, to award dam- 
ages. Thèse décisions are, for the most part, placed upon the argu- 
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ment that there ïs but one cause of action — the nuisance — and that 
equity, in order to avoid a multiplicity of suits, will regard the award 
of damages as incidental, and so give two forms of relief, even though 
one kind is légal in character, to which the sufferer from the nuisance 
may be entitled. Yolo County v. Sacramento, 36 Cal. 193 ; Astill v. 
South Yuba Water Co., 146 Cal. 55, 79 Pac. 594. An elaborate dis- 
cussion will be found in Pomeroy's Equity Jurisprudence, § 181 et 
seq. ; Brickner, etc., Mills v. Henry, 73 Wis. 229, 40 N. W. 809 ; Mc- 
Carthy v. Gaston Min. Co., 144 Cal. 542, 78 Pac. 7; Lynch v. Met. 
Railway Company, 129 N. Y. 274, 29 N. E. 315, 15 E. R. A. 287, 
26 Am. St. Rep. 523; Henderson v. N. Y. C. Railroad Co., 78 N. 
Y. 425. 

But after carefully considering the question and the various déci- 
sions, my judgment is that it is by no means accurate to say that 
recovery of damages in such actions for past in jury done is merely 
or properly incidental to the abatement of the primary wrong, the 
maintenance of the nuisance. Damages for a past overflow seem 
to me wholly separate from the injunctive relief asked, and for them 
the law affords a perfectly plain and adéquate remedy, in a différent 
jurisdiction. This being so, the fundamental principle that if the 
remedy sought be a légal one, and is plain and complète, a jury is es- 
sential unless waived, controls. As was held in Basey v. Gallagher, 
87 U. S. 670, 22 L. Ed. 452 : 

"The relief which the law affords must still be administered through the 
intervention of a jury, unless a jury be waive'd ; the relief which equity af- 
fords must still be applied by the court itself, and ail information presented 
to guide its action, whether obtained through masters' reports or flndings of 
a jury, is merely advisory." 

Distinctions prevail, as in suits where equity alone can grant re- 
lief, as where injunction to prevent a continuance of a wrong is 
sought, and an account of profits is asked. But in such cases, equity 
does not award compensation by assessing damages for the tort, but 
does require an account of profits, on the theory that if profits hâve 
been made, it is équitable that the wrongdoer should refund them. 
This doctrine is discussed in Root v. Railway Co., 105 U. S. 189, 26 
L. Ed. 975, where the court reviews a number of the English cases, 
after premising its discussion by saying: 

"Indeed, it is the settled doctrine of this court that this distinction of ju- 
risdiction, between law and equity, is eonstitutional, to the extent to which 
the seveuth amendaient forbids any infringement of the right of trial by 
jury, as lixed by the common law." 

And, again, says Justice Mathews : 

"It is the fundamental characteristic and lirait of the question of jurisdic- 
tion in equity that it cannot give relief when there is a plain and adéquate 
and complète remedy at law ; and hence it had no original, independent, and 
inhérent power to afford rodress for breaches of contract or torts by award- 
ing damages, for to do that was the very office of proceedings at law." 

In Andrews v. Brown, 3 Cush. (Mass.) 130, the Suprême Court 
of Massachusetts approves of Judge Story's opinion: 

"That the jurisdiction for compensation or damages does not ordinarily at- 
tach in equity, except as ancillary to a spécifie performance, or to sonie other 
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relief, and that, if it does attach in any other cases, it must be under spécial 
circumstances and peculiar equities ; as, for instance, in cases of fraud, or 
where the party has disabled himself by matter post facto from a spécifie 
performance." 

Nor is the question of jurisdiction in our country affected by St. 
21 & 22 Vict. c. 27, § 2, which is the act called the "Hugh Cairns 
Act," whereby the English Chancery Courts were expressly author- 
ized to award damages when there is jurisdiction to entertain an ap- 
plication for an injunction against a breach of a covenant, contract, 
or agreement, or against the commission or continuance of any wrong- 
ful act, or for spécifie performance (Daniell's Ch. PI. & Pr. § 1081; 
Bispham's Principles of Equity, § 477), for the question must find 
détermination upon the authorities in the English High Courts of 
Chancery, as they existed prior to the adoption of the Constitution 
of the United States, and the précédents of the décisions of the Su- 
prême Court of the United States. 

In Scott v. Neely (decided in 1890) 140 U. S. 106, 11 Sup. Ct. 712, 
35 L. Ed. 358, the Suprême Court said : 

"The sixteenth section of the judiciary act of September 24, 1789, 1 Stat. 
82, enacted that such suits 'shall not be sustained in either of tbe courts 
of the United States, in any case where plain, adéquate and complète rem- 
edy may be had at law' ; and this prohibition is carried into the Revised 
Statutes. Section 723. It is declaratory of the rule obtaining and con- 
trolling in equity proceedings from the earliest period in England, and 
ahvays in this country. And so it has been often adjudged that when- 
ever, respecting any right violated, a court of law is compétent to render 
a judgment affording a plain, adéquate, and complète remedy, the party 
aggrieved must seek his remedy in such court, not only because the de- 
fendant has a constitutional right to a trial by jury, but because of 
the prohibition of the act of Congress to pursue his remedy in such cases 
in a court of equity. Hipp v. Babin, 19 How. 271, 278, 15 L. Éd< 633; 
Lewis v. Cocks, 23 Wall. 466, 470, 23 L. Ed. 70 ; Killian v. Ebbinghaus, 110 
U. S. 56S, 573, 4 Sup. Ct. 232, 28 L. Ed. 24G; Buzard v. Houston, 119 
U. S. 347, 351, 7 Sup. Ct. 249, 30 L, Ed. 451. Ail actions which seely to re- 
cover spécifie property, real or personal, with or without damages for its 
détention, or a money judgment for breach of a simple contract, or as dam- 
ages for injury to person or property, are légal actions, and çan be brought 
in the fédéral courts only on their law side. Demands of this kind do not 
lose their character as claims cognizable in the courts of the United States 
only on their law side, because in some state courts, by virtue of state légis- 
lation, équitable relief in aid of the demand at law may be sought in the 
same action. Such blending of remédies is not permissible in the courts 
of the United States." 

In Cates v. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 977, 37 U. Ed. 
804, the court, through Chief Justice Fuller, said that in the prac- 
tice of the courts of the United States the distinction between law and 
equity is "matter of substance, and not merely of form or procédure." 
It is to this matter of substance that thèse demurrers go. 

One who reads the many utterances of the Justices of the Suprême 
Court of the United States, whether necessarily made in décision or 
in the élaboration of their views upon questions pertinent to questions 
being decided, must be impressed by the steady tena'city with which 
they uphold the right to a jury trial of common-law questions of 
fact, and the student can but observe how they cast out from equity 
suits issues of damages that belong purely to the common-law courts. 
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Walker v. New Mexico & S. P. R. Co., 165 U. S. 593, 17 Sup. Ct. 
421, 41 L. Ed. 837; American Publishing Co. v. Fisher, 166 U. S. 
464, 17 Sup. Ct. 618, 41 L. Ed. 1079. 

Guided by the reasoning which convinces me that the question must 
be determined upon a fundamental principle of the défendants' con- 
stitutional right to a jury trial for damages, it follows from what has 
been said that the bill is multifarious. The separate demurrers will 
be sustained on this ground. Crâne et al. v. Winsor et al., 2 Utah, 
248 ; Enc. Plead. & Practice, vol. 10, p. 973 ; Story's Eq. PI. & Pr. 
§ 271 ; Mitford & Tyler's Pleading & Practice in Equity, pp. 271, 272. 

If complainants wish to amend, they may do so within 20 days. 



NELSON t. WOOD PLACER MINING OO. 

(Circuit Court, D. Montana. November 4, 1908.) 

No. 230. 

1. Mines and Minerals (§ 54*)— Conveyance of Mining Claims— Option 

contracts— co'nsthuction. 

A bond executed by défendant for the conveyance to complalnant, on 
the making by him of certain payments, of certain speclfled placer min- 
ing ground, described a portion as patented, and a portion as minerai 
entries for whlch receiver's recelpts had been issued, "patent not yet 
issued, but to be Issued." Complalnant was put In possession in accord- 
ance with the contract, and a deed was made and deposited in escrow 
at the same time, in whlch the property was described as In the bond, 
to be delivered on the making of the deferred payments. Held, that the 
contract must be construed as one by défendant to convey such title to 
the several claims, légal or équitable, as lt then had, which was fully 
understood by the parties; that the words "patent not yet issued, but 
to be issued," were inerely descriptive and not words of covenant, and 
did not bind défendant to convey a patent title. 

[Ed. Note. — For other cases, see Mines and Minerals, Dec Dig. § 54.*) 

2. Mines and Minerals (§ 54*) — Contbaot fob Sale of Mining Claims— 

Right of Rescission. 

Where complainant's possession and enjoyment of the property under 
such contract was not disturbed nor threatened, and defendant's title 
was that described in the contract, the fact that patents for the un- 
patented claims had not been Issued at the time complainant was to 
make final payment and receive the deed did not afford ground for re- 
scission by him. 

[Ed. Note. — For other cases, see Mines and Minerals, Dec. Dig. § 54.*] 

In Equity. On final hearing. 

Complalnant allèges that on October 20, 1902, the défendant covenanted and 
agreed to sell to complainant on or before January 1, 1904, for the sum of 
$100,000, six placer mining claims, to ail of which claims défendant repre- 
sented that it had title; that the complalnant, believing the représentations 
of the défendant as to the title to said claims, paid to the défendant $10,000 
on the purchase price of said claims ; that the complainant, on June 1, 1903, 
still believing the représentations of défendant, paid to the défendant $30,000 
on the said purchase price; that the complainant, during the mining season 

•For other ouïes see iam« toplc & i nvmbir lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa* 
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of 1903, and before he discovered that the représentations of tue défendant 
as to its title to two of said claims were not true, placed upon the said 
mining claims improvements of the value of $32,000; that the complain- 
ant, after he had paid $40,000 to défendant, and expended $32,000 in per- 
manent improvements upon said claims, and before January 1, 1904, the date 
fixed for the final payment of $60,000 upon said purchase priée, discovered 
that the défendant had no title to two of said mining claims; that the 
applications of the défendant for patent to said two claims had been denied 
and entry thereof held for cancellation by the Secretary of the Interior on 
July 16, 1903; that complainant, upon discovering that the défendant did 
not and could not hâve title to said two claims, on January 1, 1904, gave 
notice in writing to the défendant that he would and did rescind the said 
contract of sale and purchase, that he surrendered the possession of ail of 
said property to the défendant, and demanded that the défendant repay 
to hiin the sum of $40,000 theretofore paid by him upon the purchase price 
of said claims, and also pay to him the sum of $32,000, the value of the 
permanent improvements placed by him upon said claims ; that the défend- 
ant has not now, and never had, title to said two claims; that the contract 
is an entire contract, and that said two claims are a valuable part of the 
property agreed to be conveyed to the complainant, and are a necessary and 
material part thereof, and without them the other claims are of small value ; 
and that défendant has never paid to complainant any part of the sum of 
$72,000. A copy of the contract vvas attached to the bill, and made a part 
thereof, and so much of it as is material reads as follows: 

"Know Ail Men by Thèse Présents, that we, the Wood Placer Mining Com- 
pany, * * * a re held and firmly bound unto J. A. Nelson * * * in 
the sum of $150,000.00, to be paid to the said J. A. Nelson, his executors, 
administrators or assigns, for which payment well and truly to be made, we 
bind ourselves, our executors and assigns, firmly by thèse présents. 

"The conditions of the above obligation are such that if the above bounden 
obligor, shall on or bei'ore the Ist day of January, 1904, make, exécute and 
délirer to the said J. A. Nelson, or to his assigns, (provided the said J. A. 
Nelson shall hâve on or before said date paid to the said obligor the sum 
of $100,000.00, in the manner and at the time following, to wit, the sum of 
$10,000.00 on or before the exécution and delivery of thèse présents ; the 
sum of $30.000.00 on or before the lst day of June, 1903. and the balance, the 
sum of $60,000.00, on or before the lst day of January, 1904, the price by the 
said J. A. Nelson agreed to be paid for the hereinafter deseribed property 
jf the said Nelson shall purchase this bond, option and agreement) a good 
and sufficient deed conveying to the said J. A. Nelson, free from ail incum- 
branees, except taxes levied or assessed against the said property for the 
year 1903, with the usual covenants, ail of the hereinafter deseribed placer 
mining claims and property situated in Hughes Creek (unorganized) Mining 
District Ravalli county, Montana: That certain placer mining claim for 
which patent was issued by the government of the United States to the said 
party of the first part, which said patent was dated on the 3d day of October, 
1901, being General Land Office Oertificate #34486, and Minerai Certificate 
#80, which said placer mining claim is survey #5881, and known, ealled and 
designated 'The Mountain Guide' ; survey #5883, known, ealled and desig- 
nated 'The Garnis,' and survey #5883, known, ealled and designated 'The 
Jim' ; the three above mentioned placer claims containing in the aggregate, 
fifty-eight and 99 /ioo acres of land; also that certain other placer mining 
claim patented by the United States to the party of the first part, by patent 
dated on the 3d day of October, 1901, being General Land Office Oertificate 
#34485 and Minerai Certificate #79, and being survey #5884, known, ealled 
and designated 'The Hamilton' placer mining claim, which said claim cou- 
tains in the aggregate, 157.5 acres; also that certain other placer mining 
daim, being survey #5885, and known, ealled and designated 'The Discovery' 
placer mining claim, and 'The Annex' placer mining claim, being survey 
#(>000, and being minerai entry #94 and for which receiver's receipt was 
issued to the party of the first part August 2d, 1901 ; said two claims con- 
taining, in the aggregate, 99.64 acres ; patent not yet issued but to be is- 
sued ; * * * 
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"It is expressly eovennnted that it is intended hereby to convey any and 
ail right, title and interest, and estate which may hâve been acquired, or may 
hereafter be acquired, to the said premises, or any part thereof, by virtue 
of any patent which may hâve been issued, or which . may hereafter be 
issued by the United States government to said placer mining claims or any 
part thereof ; ail of the said placer mining claims hereinabove described 
containing, in the aggregate, 316.13 acres. * * * 

"It is further covenanted, understood and agreed, that the said J. A. Nelson 
shall immedlately enter into and take possession of ail the mining claims, 
water rights, tools, appliances, etc., hereinabove described, and run, use and 
operate the same as to him shall seem meet and proper, and continue in 
possession thereof, unless he shall fail to make the payments as hereinabove 
provided, and if the said J. A. Nelson shall fail to make such payments in the 
manner and at the time hereinabove provided, he shall quit, and surrender 
the possession of said property with its appurtenances, unto the said party 
of the flrst part, free from ail incumbrances and liens of every nature and 
klnd, and ail payments that shall hâve been made by the said J. A. Nelson, 
and ail the improvements made on the said property or any part thereof 
shall be taken, held and considered by the said party of the first part as 
payment for the use and occupation of the said property, by the said J. A. 
Nelson, for such time or times as he shall hâve been in possession of and 
hâve had the use and occupation of the same, and that the same shall be 
accepted by the said party of the first part, in full settlement of any claim, 
or demand, damage or penalty for or against the said J. A. Nelson, on ac- 
count of said failure to purchase said property in the manner herein pro- 
vided. 

"And the said party of the first part, in considération of the premises, fur- 
ther covenants, promises and agrées that it will this day make, exécute and 
deposit in the First National Bank of Missoula, its deed of conveyance, as 
hereinabove provided, accompanied by an escrow direction and agreement 
to the cashier of said bank, directing and requiring him to hold the said 
deed and deliver the same to the said J. A. Nelson, his heirs or assigns, up- 
on the payment to the said cashier of the said bank, to the crédit of the party 
of the flrst part, its agents or trustées named in said escrow agreement, the 
sum of $90,000.00, to be paid as follows, to-wit: $30,000.00 on or before the 
lst day of June, 1903, and $60,000 on or before the lst day of January, 1904, 
and further providing that if the said J. A. Nelson shall fail to make such 
payments to the cashier of the said bank, at the times and in the manner 
hereinabove provided, that the said bank shall hold said deed subject to the 
order and direction only of the said party of the flrst part; but if the said 
payments shall be made as in said escrow direction provided, then the said 
bank is ordered and directed to deliver the said deed to the said J. A. 
Nelson, and hold the funds so paid subject to the order and direction of the 
said party of the first part." 

Oomplainant prays for a decree awarding him the sum of $72,000, with in- 
terest, and that a lien be fixed upon the placer claims, that the property be 
sold, and for gênerai relief. 

The défendant, by its answer, admits the contract as set forth in the bill ; 
pleads that, in accordance with the terms of the agreement, an escrow con- 
tract was entered into, and dénies that there was any other understanding 
than as shown by the contract ; and dénies that it represeuted to complain- 
ant any other than the true condition of its title to each and ail of said 
placer claims. Défendant avers that the complainant well knew and under- 
stood the condition of defendant's title to each and ail of said placer claims, 
and allèges that the complainant well knew that defendant's title to ail of 
the premises agreed to be conveyed was a good, valid, and sufficient title, 
and that the attempt on the part of complainant to rescind the said con- 
tract was not because complainant was desirous of purchasing the property 
under the said option, but because he was unable to make the final payment 
on the purchase price, and was unable to perform his part of said contract. 
The détendant attached to its answer, as a part thereof, a copy of the 
deed, referred to in the answer, which was placed in escrow in the First 
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National Bank of Missoula, in whieh deed the claims are described in tlie 
same language as in the contract. 

Complainant flled a formai replication. 

Thereafter the case was referred to the master in chancery to take the 
testimony, and the same was reported to the court. 

Marshall & Stiff, for plaintiff. 

Forbis & Evans, F. H. Woody, and R. A. O'Hara, for défendant. 

HUNT, District Judge (after stating the facts as above). Exami- 
nation of the record shows that the contract and option of October 20, 
1902, between complainant and défendant, bound défendant to convey 
to complainant at or before the time stated, January 1, 1904, by good 
and sufficient deed with the usual covenants, certain specified placer 
mining ground, portion of which was described in détail as patented, 
but portion of which was specially described as a minerai entry, for 
which receiver's receipt had been issued on August 2, 1901, "patent 
not yet issued, but to be issued." This language, together with the 
terms of the whole instrument, must be taken as évidence that when 
the contract was made the complainant, as well as défendant, knew that 
the title of défendant to the two claims known as "Discovery" and "An- 
nex" was not a patent title proper, but was whatsoever interest, right, 
and title the défendant was vested with pursuant to the statutes of the 
United States, and the décisions of the Suprême Court defining the 
rights of one who has a receiver's receipt for a placer minerai entry. 

That such was the intent of the contract is also clear by the further 
covenant : 

"That it is intended hereby to convey any and ail right, title and interest 
and estate which may hâve been acquired, or may hereafter be acquired to 
the said premises or any part thereof, by virtue of any patent which may 
hâve been issued, or which may hereafter be issued by the United States 
government to said placer mining claims or any part thereof, ail of the said 
placer mining claims hereinabove described containing in the aggregate three 
hundred and sixteen and 13 Aoo acres." 

The deed in escrow, containing clause of warranty, dated Octo- 
ber 20, 1902, also described the property exactly as it had been describ- 
ed in the contract and bond, and contained exactly the same covenant 
that the estate and title conveyed were ail the right, title, and interest 
and estate of the défendant that had been acquired, or might there- 
after be acquired, by patent already issued, or which might thereafter 
be issued to the placer claims described, or any part thereof. 

There is, therefore, perfect harmony between the contract and the 
deed in escrow, so that an understanding of the whole évidence is much 
simplified. Both instruments expressly state that the purchaser was to 
acquire ail the rights of the Wood Placer Company to the property 
described that that company had under patents already issued, or that 
might thereafter issue; and both prove the knowledge of the parties 
as to the kind of title transferred, because both expressly recite that 
for two of the claims no patent had been issued, but was to be issued. 

The transaction, as it appears by the writings and the testimony of 
the witnesses, is to be regarded as not an uncommon one ; for there 
is nothing at ail unusual in the purchase and sale of a mining claim 
167 F.— 14 
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where the vendor is in possession with a receiver's receipt, as the évi- 
dence of his title and right to a patent. The évidence proves that com- 
plainant knew exactly what he was buying, and was satisfied with the 
status of the title and deed in escrow. He knew that patents had not 
issued, and, fraud by défendant not having been proven, complainant 
must be held to the knowledge that patents might possibly be delayed 
or even withheld by the United States for noncompliance with the law 
or the régulations of the Land Department. That is to say, complain- 
ant knew that, until consummation of the title by patent, the défend- 
ant acquired an equity — a right subject to examination by the De- 
partment of the Interior. There were, however, no adverse claims 
pending against the Annex or Discovery locations; there were, in fact, 
no def ects in the essentials of the right to the two claims not patented ; 
complainant was put in exclusive possession and right of enjoyment, 
and could not hâve been successfully molested by any one. Possession 
of patents for the two claims would, of course, hâve added to the 
security of the title of the vendee; yet, having knowingly taken title 
with application for patent pending, and being in exclusive possession 
under claim of exclusive right, he acquired a very high property own- 
ership, such a one as is daily recognized in the practice of conveying 
mining claims, and as is consistently upheld by the courts in their ad- 
judications. Cosmos Exploration Co. v. Gray Eagle Oil Co., 112 Fed. 
4, 50 C. C. A. 79, 61 L. R. A. 230; Clipper Mining Co. v. Eli M. & 
L. Co., 194 U. S. 220, 24 Sup. Ct. 632, 48 L. Ed. 944. 

The words "patent not yet issued, but to be issued," as used in the 
contract and option, are merely descriptive of the status of the title 
to the Annex and Discovery claims. They are not to be construed as 
words of covenant on the part of the vendor that patents would issue 
for the claims, or, as already indicated, that any higher title was con- 
veyed than that which was vested in défendant by virtue of the re- 
ceiver's certificates, and any rights antécédent thereto. Bash v. Cas- 
cade Mining Co., 29 Wash. 50, 69 Pac. 402, 70 Pac. 487. Were the 
case one where third parties had interrupted the possession and en- 
joyment of complainant, and had made claim, or where the évidence 
showed that actual misrepresentation or fraud on defendant's part had 
entered into the transaction, différent propositions would demand con- 
sidération. 

The testimony is conclusive of the view that complainant has no 
equity in his case. He has received the property he purchased, has had 
every right of undisturbed enjoyment of it, he has been secure in his 
possession, and never has been molested or threatened in the title. The 
doctrine of Ankeny v. Clark, 148 U. S. 345, 13 Sup. Ct. 617, 37 L. Ed. 
475, does not appear to me to affect this case. There the court held 
that a quitclaim deed to the land involved was not a good title under 
the contract which Clark had made with Ankeny. But in this case. 
the conveyance passed precisely what title the contract called for. The 
évidence hère shows, too, that complainant can now strengthen his ti- 
tle by accepting the patents which it appears hâve been issued since 
January, 1904, and thus he may acquire the very title that he has con- 
tended for. 
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Finally, I can find no excuse that can be based upon any correct prin- 
ciple of right for his claim of rescission upon the ground of a failure 
of title. 

The bill must, therefore, be dismissed. 



UNITED STATES v. HAAS. 

(District Court, S. D. New York. May 9, 1906.) 

No. 202. 

1. Cbiminal Law (§ 242*)— Pboceedings fob Removal of Accusai* fbom 

One Fedeeal District to Anotheb— Successive Applications. 

The décision of a United States commissioner refusing to commit a 
prisoner for removal to another fédéral district for trial on a criminal 
charge does not render the question of the right to such removal res 
judicata, but ordinarily, in the absence of spécial clrcumstances, tt should 
be held conclusive on the same facts. 

[Ed. Note.— For other cases, see Criminal Law, Dec. Dig. S 242.*] 

2. CONSPIBACY (§ 23*)— CONSPIBACY TO COMMIT OFFENSE AOAINST UNITED 

STATES— CONSTBUCTION OF STATUTE. 

Assuming that the common law as it existed in Maryland when the 
District of Columbia was ceded exists in the District, and that it makes 
misconduct in office a criminal offense, it is not an offense against the 
United States as a distinct sovereign in such sensé that an indictment 
will lie under Rev. St § 5440 (U. S. Comp. St. 1901, p. 36T6), for con- 
spiracy to commit such offense in the District, especially against a per- 
son who is not a résident thereof . 

[Ed. Note. — For other cases, see Conspiracy, Dec. Dlg. § 23.*] 
8. United States (§ 35*) — Public Offices of United States — Officeb ob 
Employé. 

A person engaged in the Department of Agriculture as an assistant 
statistieian is not a public officer of the United States. 

[Ed. Note.— For other cases, see United States, Dec. Dig. § 35.*] 

4. United States (§ 52*) — Offioebs— Offenses Against United States. 

The giving out of information by a clerk or employé of a départaient 
of the United States government in respect to a matter which it was 
understood should be kept secret, although for private gain, is not a 
crime against the United States unless made so by law. 

[Ed. Note. — For other cases, see United States, Dec. Dig. f 52.*] 

5. CONSPIEACT (8 33*) "CONSPIBACY TO DEFBAUD UNITED STATES"— ELE- 

MENTS of Offense. 

An agreement between a clerk or employé in the Department of Agri- 
culture and others pursuant to which such clerk furnished to the others 
advance information of the contents of a report to be afterward made 
public by the départaient regarding the condition of the cotton crop, 
based on which information the outsiders speculated in the market for 
the beneflt of ail parties to the agreement, does not constitute a con- 
spiracy to defraud the United States within the meaning of Rev. St. S 
5440 (U. S. Comp. St. 1901, p. 3676). 

[Ed. Note. — For other cases, see Conspiracy, Dec. Dig. f 33.*] 

Henry L. Stimson, U. S. Atty. (Morgan H. Beach, Sp. Asst. to 
Atty. Gen., of counsel), for the United States. 

Rockwood & Salisbury (Thomas E. Rush and Charles W. Ridg- 
way, of counsel), for défendant. 

•For other (Sues see same topic & i number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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HOLT, District Judge. This is an application under section 1014 
of the Revised Statutes of the United States for the commitment 
and removal to the District of Columbia for trial of the défendant 
Moses Haas. 

On October 2, 1905, the grand jury of the Suprême Court of the 
District of Columbia indicted Edwin S. Holmes, Jr., Frederick A. 
Peckham, and the défendant Moses Haas. Holmes resided in Wash- 
ington, D. C, and Peckham and Haas resided in New York. A bench 
warrant was issued by the Suprême Court of the District of Colum- 
bia for the appréhension of the défendants, upon which an applica- 
tion was made to me under section 1014 of the Revised Statutes of 
the United States (U. S. Comp. St. 1901, p. 716> for the commit- 
ment and removal of the défendant Haas to the District of Columbia. 
A similar previous application was made to Commissioner Ridgway, a 
commissioner of this court, under which a warrant was issued, Haas 
arrested, and hearing had. The government put in évidence the in- 
dictment and proved the prisoner's identity; thereupon the prisoner's 
counsel moved to discharge the prisoner upon the ground that the 
indictment showed upon its face that no offense had been committed. 
Commissioner Ridgway, after an elaborate argument, rendered his 
décision, in which he held that the indictment did not allège that 
any offense had been committed, and discharged the prisoner. There- 
after this application was made to me. The government's counsel 
represented that an important and novel question of law was involved, 
and that, as no appeal by the government was authorized from the dé- 
cision of the commissioner, it was desired to submit the question again 
for considération. 

The defendant's counsel claims that the décision of Commissioner 
Ridgway should be held to be conclusive. He admits that such a 
décision is not technically res adjudicata, and the authorities so hold. 
The décision of a committing magistrate refusing to hold a prisoner 
for trial or removal, like the grand jury's décision in refusing to find 
an indictment, is not res adjudicata, and another application can be 
made upon the same facts. In re Martin, 5 Blatch. 307, Fed. Cas. 
No. 9,151; Cooley's Const. Lira 404; 1 Bish. New Cr. Law, § 1014, 
par. 2 ; Com. v. Hamilton, 129 Mass. 479. But ordinarily, in the ab- 
sence of spécial circumstances, the décision of any judicial officer hav- 
ing jurisdiction should be held to be conclusive on the same set of 
facts. In this application I sit as a committing magistrate, with ex- 
actly similar jurisdiction as that of the commissioner. The évidence 
submitted is precisely the same in both cases, and it would be entirely 
proper in this case to discharge the prisoner upon the ground that 
he has already been discharged by the judicial décision of another 
magistrate having concurrent jurisdiction. Moreover, I hâve read 
the very elaborate and able opinion of Mr. Commissioner Ridgway, 
and concur entirely in his conclusions and in the grounds upori which 
he bases them. But as the question involved is a novel and important 
one and lias been argued very elaboràtely by counsel upon both sides, 
I will add a few suggestions, in addition to those contained in the 



UNITED STATES V. HAAS. 213 

opinion of Mr. Commissioner Ridgway, which seem to me to hâve 
wcight. 

The indictment charges the défendant with the crime of conspiracy 
under section 5440, Rev. St. U. S. (U. S. Comp. St. 1901, p. 3676). 
That section provides that: 

"If two or more persons conspire elther to commit an offense against the 
United States, or to defraud the United States in any manner, or for any 
purpose, and one or more of such parties do any act to effect the object of 
the conspiracy, ail the parties to such conspiracy shall be liable to a penalty." 

The indictment, which is very long, allèges in substance that the 
Department of Agriculture at Washington, D. C, is required by law 
to collect information about the crops and to make monthly crop re- 
ports, including reports upon the cotton crop ; that Holmes was an 
associate statistician in said department; that it was the duty of ail 
the officers and employés of the department, including Holmes, not 
to divulge the information embodied in the crop reports before the 
reports were promulgated by the Secretary of Agriculture; that 
Holmes, Peckham, and Haas entered into a conspiracy under which 
Holmes was to furnish to Peckham and Haas information of what 
the crop reports were to be before they were published, in reliance 
upon which Peckham and Haas were to conduct spéculations in cotton 
and divide the profits among the three défendants; that Holmes fur- 
nished such information, and Peckham and Haas carried on such spéc- 
ulations, and that large profits were divided between them. The in- 
dictment contains two counts. The first count allèges that by reason 
of thèse facts the parties indicted were guilty of a conspiracy to com- 
mit an offense against the United States, and the second count allèges 
a conspiracy, by reason of the same facts, to defraud the United 
States. Counsel for the défendant bases his motion to discharge the 
prisoner on the proposition that the facts stated do not show that the 
défendants conspired either to commit an offense against. the United 
States or to defraud the United States. 

The counsel for the government concèdes that there is no statute 
of the United States which makes such acts as are alleged in the in- 
dictment an offense, and that there are no written rules or régulations 
which the Department of Agriculture has adopted, pursuant to any 
statute or otherwise, prohibiting such transactions. He admits that 
such acts would not constitute an offense anywhere in the United 
States, except in the District of Columbia. His claim is that the law 
of Maryland, as it existed at the time of the cession by that state 
to the gênerai government of the District of Columbia, was continued 
and still exists in the District of Columbia; that the common law 
was a part of the law of Maryland at that time; that it is therefore 
now a part of the law of the District of Columbia; that misconduct 
in office is an offense at common law ; that Holmes was guilty of mis- 
conduct in office ; that the défendants conspired to hâve Holmes do 
acts which amounted to misconduct in office ; and that the défendants, 
therefore, are guilty of a conspiracy to commit an offense against the 
United States. ... 
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In the first place, it seems to me that whatever law exists in the 
District of Columbia which is based on the law of Maryland, or the 
common law as distinguished from the statute law of the United 
States, is analogous to and is to be deemed precisely similar to the 
state law in the rest of the United States. It is just as though the 
state of Maryland had never ceded any district to the government, 
and the capital had been established in the state of Maryland. In 
such a case no one would prétend that an offense against the law of 
Maryland was an offense against the United States. In my opinion, 
section 5440, relating to a conspiracy to commit an offense against 
the United States, only relates to such offenses as are offenses against 
the United States as a distinct sovereign. Nothing is better settled 
than that there are no common-law offenses against the United States. 
United States y. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 L. Ed. 
591, and cases cited. Therefore, in my opinion, assuming that Holmes 
could be indicted for misconduct in office in the District of Columbia, 
no person can be indicted in the fédéral courts for a conspiracy to 
commit misconduct in office, especially a person who does not réside 
in the District of Columbia. 

In the next place, the question is whether, on the facts alleged in 
the indictment, Holmes has been guilty of misconduct in office in 
the sensé of the common law. No One would prétend that every form 
of misconduct in office in the ordinary sensé is a crime. Bishop sub- 
stantially demies misconduct in office in its pénal sensé as any act 
or omission in breach of a duty of public concern by one who has 
accepted public office, provided his act is willful and corrupt and is 
not judicial. Bishop's New Crim. Law, §§ 459, 460. In my opinion, 
on the facts alleged, it is doubtful whether Holmes was a public of- 
ficer. He is described in the indictment as an "associate statistician" 
in the Bureau of Statistics of the Agricultural Department. The act 
of July 14, 1890, c. 707, 26 Stat. 288 (U. S. Comp. St. 1901, p. 286), 
enumerates the persons engaged in the Department of Agriculture 
under the spécial title of "Clerks and Employés." This list includes 
a statistician; there is no mention in it of such a person as an "as- 
sociate statistician." But, as the statistician is put under the list of 
clerks and employés, the presumption is that an associate statistician 
is a clerk, and not a public officer, within the meaning of the law and 
in a légal sensé. A mère clerk in a public office is not a public officer. 
United States v. Smith, 124 U. S. 525, 8 Sup. Ct. 525, 31 L. Ed. 534. 

In the next place, the duty violated in misconduct in office must be 
a légal duty. The indictment allèges that Holmes was charged with 
the duty of keeping secret the cotton crop reports, but the indictment 
contains no allégation showing how he was charged or by vvhat au- 
thority he was charged. In The King v. Everett, 8 Barnewall & Cress- 
well's Reports, 114, the défendant was indicted for soliciting a cus- 
toms officer to permit goods to be imported without paying duty. The 
défendant was convicted. A motion was made in arrest of judgment, 
on the ground that the indictment did not allège the fact from which 
the duty arose. Lord Tenterden said: 
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"The allégation that Hooper was a person employed in the service of the 
custoiiis is an allégation of tact. The allégation that it was his duty to 
seize goods which upon importation were forfeited is an allégation of matter 
of law. That being so, the fact from which that duty arose ought to hâve 
been stated in the count." 

A fair inference from the language of this indictment is, and the 
counsel for the government admits, that there had been no formai rule 
promulgated imposing a duty upon the employés of the Agricultural 
Department to keep the crop information secret before it was publish- 
ed. It may be assumed that it was understood in the office that it 
should be kept, secret, and that it was a dishonorable act on the part 
of Holmes to publish it; but we are dealing with a question of crime. 
Unfaithful, dishonorable, or treacherous conduct, however censurable 
morally, is not a crime, unless made so by law. If Holmes, under this 
indictment, can be convicted of crime, the secretary of a judge who 
reveals the contents of a judge's opinion before it is handed down, or 
an attorney who betrays the confidence of his client, or a senator who 
tells what had taken place in executive session, could be convicted of 
crime, without any statute on the subject. 

The government relies particularly upon the case of Tyner v. Unit- 
ed States, 23 App. D. C. 324. That case arose upon a demurrer to an 
indictment against Tyner and another for conspiracy. Tyner was an 
assistant attorney in the Post Office Department and an officer of the 
department. He was required by the régulations of the department 
to perform a certain duty, and it was alleged that he had entered into 
a corrupt conspiracy not to perform that duty. I regard the Tyner 
Case as an extrême case, but the facts in it are very much stronger 
than in this case. With the highest respect for the distinguished court 
which rendered the décision, I ara not able to consider it as controlling 
in this case. 

The second count of the complaint charges that the acts in question 
defrauded the government of the United States, but it seems to me that 
this claim is entirely untenable. Perhaps it is not necessary that in 
ail cases the United States be deprived of money or property in order 
to be defrauded. It was held in United States v. Bunting (D. C.) 82 
Fed. 883. that two persons were guilty of a conspiracy to defraud the 
United States when one of them, an applicant for a government posi- 
tion, obtained an appointaient by having the other assume his name 
and pass the civil service examination. But, in that case, the fraud 
upon the United States was alleged under section 5418 of the United 
States Revised Statutes (U. S. Comp. St. 1901, p. 3666), which pro- 
vides that any person who utters or présents to any officer of the Unit- 
ed States a false writing for the purpose of defrauding the United 
States is guilty of a crime. The United States by that proceeding 
was deceived and defrauded into appointing a person to a public po- 
sition who presumably was not fit for it ; but I cannot see that cases 
of this kind hâve any bearing upon the question whether Holmes, in 
divulging information to one person which had been collected by the 
government for the purpose of being divulged to the public general- 
ly, defrauded the United States of anything by enabling the person 
to whom he divulged it to speculate and make money on the informa- 
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tio'n. The United States was not defrauded of anythîng. One citizen 
simply received information before others which was intended to be 
given to ail the citizens, and which was collected for the purpose of 
being ultimately furnished to ail. 

In removal cases the magistrate undoubtedly should not refuse re- 
moval upon technical or doubtful questions. Those questions should 
properly be left to the détermination of the court in which the indict- 
ment has been found. But when an indictment appears, upon inspec- 
tion, to clearly charge no offense, so that, in the opinion of the commit- 
ting magistrate, no conviction can possibly be had, it is the duty of the 
magistrate not to order the removal of a citizen to a distant state or 
district for trial. 

The simple fact is that thèse défendants, if the allégations of the 
indictment are true, were guilty of grossly dishonorable conduct, which 
might very properly be made criminal by statute. The defendant's 
counsel asserted on the argument that a bill for that purpose was pend- 
ing in Congress. If such an act is passed, persons guilty of such mis- 
conduct can be criminally punished ; but, in my opinion, until it is pass- 
ed, they cannot. 

My conclusion is that the défendant should be discharged. 



KORSSTROM v. BARNES et al. 

(Circuit Court, W. D. Washington, N. D. February 5, 1909.) 

No. 1,56a 

1. Chabitïes (§ 19*) — Trust Estâtes— Unoertainty and Indefiniteness as 

to trustees. 

A testator devised and bequeathed ail of his property to trustées, witb 
directions that it be sold and the proceeds, after payment of his debts, 
paid over to "the trustées of the Theosophical Society at Adyar, Madras, 
India, or wherever the said Theosophical Society may be located, ap- 
pointed or acting under a deed of trust dated the 14th day of December, 
1892, and duly enrolled, * * * to be used for the purpose as far as 
possible In obtaining translations into English of the ancient Hieratic 
Scriptures believed to exist in India and elsewhere, for the use of the 
Theosophical Society and its branches ail over the world." He.ld, that 
the bequest was void for uncertainty in the désignation of the trustées. 

[Ed. Note. — For other cases, see Charities, Dec. Dig. § 19.*] 

2. Charities (§ 22*) — Trust Estate— Purpose. 

Such bequest was also void for uncertainty In the désignation of the 
purpose to which it was to be devoted. 

[Ed. Note. — For other cases, see Charities, Dec. Dig. § 22.*] 

8. Peepetuities (§ 8*) — Remoteness of Gifts as Charities. 

Such bequest was also void as in violation of the rule against per- 
petuities. 

[Ed. Note. — For other cases, see Perpetuities, Cent. Dig. §§ 57-66 ; Dec. 
Dig. 5 8.*] 

In Equity. Suit to establish the complainant's claim, by inheritance, 
to the residue of the estate of her deceased brother in the hands of 

•For other cases see saine topic & i mumbeb lu Dec. & An). Digs. 1907 to date, & Rep'r Indexes 
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trustées, and for an accounting. Heard on bill and answer. Decree 
for complainant. 

Fenton & Crews and W. H. Bard, for complainant. 

Max C. Wardall, H. D. Moore, and F. T. Reid, for défendants. 

HANFORD, District Judge. The complainant, who is admitted 
to be a sister and the sole heir of Charles A. White, deceased, attacks 
the validity of her brother's will, and the object of her suit is to 
recover possession of his estate, or the residue thereof, remaining in 
the hands of the executors named in his will. The will was executed 
in this state by the testator, who was a citizen of this state, and who 
died leaving real and personal property in this state admitted to be 
of more than $50,000 value. The testator died in this state in the 
year 1898, and thereafter his will was duly admitted to probate and 
letters testamentary were issued by the superior court for King coun- 
ty to the défendants, they being the executors named in a codicil, and 
they hâve acted as such executors and as trustées under the will, 
and admit that they now hâve the title to and possession of part of 
the estate. The following is a copy of the material parts of the will: 

"I, Charles A. White of the city of Seattle, county of King, state of Wash- 
ington, being of sound mind and memory, do hereby make, publish and déclare 
this to be my last will and testament, that is to say: 

"First: I direct that my body be embalmed and cremated as soon as possi- 
ble after my death, at the nearest crematory existing at the time to the place 
of my decease. 

"Second: I direct that my funeral expenses, the expenses of my last sick- 
ness, and crémation, and ail debts owing by me, be paid as soon as possible 
after my decease and out of the first moneys that shall corne to the hands 
of my executors, hereinafter named, froru any portion of my estate, real or 
Personal. 

"Third: Ail the rest, residue or remainder of my estate, real, personal 
and mixed, wherever situated, I give and bequeath to my executors, Frank 
I. Blodgett and Henry W. Stein, or the survivor of them, in trust neverthe- 
less and upon the following conditions, to-wit: 

"That the said trustées or the survivor of them as speedily as consistent 
with the best interest of my estate, shall sell ail the property belonging to 
my said estate, and after paying the necessary and proper expenses of said 
trust, pay the proceeds of said sale to the Trustées of the Theosophical 
Society at Adyar, Madras, India, or wherever the said Theosophical Society 
ma y be located, appointée! or acting under a deed of trust, dated the 14th 
day of December, A. D., 1892, and duly enrolled. 

"And I direct that the receipt of the said trustées or the reputed trustées 
for the time being, shall be sufficient discharge for the said legacy. It is 
my express will that the said legacy to the said Theosophical Society in India 
be used for the purpose as far as possible in obtaining translations into 
English of the aneient Hieratic Scriptures, believed to exist in India and 
elsewhere, for the use of the Theosophical Society, and its branches ail over 
the world. 

"Fourth: It is my will, that upon my death this my will shall be proved 
as such in the superior court for the county of King, state of Washington, 
aud order of probate thereof obtained, and that no further proeeedings be 
had or taken in the matter of this my will nor in the matter of my estate 
by said superior court, tribunal or officer whatsoever ; and it is my will 
that, upon my death my said executors forthwith enter into possession of my 
estate, and the whole thereof, and that absolute title rest in my said execu- 
tors, hereinafter named ; in trust however as hereinbefore provided, without 
any other or further proeeedings in or on the part of said superior court, 
board, tribunal or officer whatsoever; and shall be managed by them with- 
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out accountability therefor, or supervision thereof, or eoutrol thereof, of any 
other court, board, tribunal or officer whatsoever. 

"Fifth: I further direct tliat my said execntors pay 110 daim or daims 
that may be made by my former wife, Elin M. C. White, or whatever lier 
naine may be, except in aecordance with my statement of accounts. heretu 
attaehed, unless otherwise ordered in a court of justice, having compétent 
jurisdietion. 

"Sixth: I hereby nominate and appoint as tlie execntors of this my will 
and testament, Frank I. Blodgett and Henry W. Stein, both of Seattle, 
iWashington, and direct that they be not required to give bonds. 

"Seventh: I hereby revoke ail former wilis made by me." 

This court has heretofore decided that the will is a valid testa- 
mentary conveyance of ail the property and pecuniary rights of the 
testator to the executors as trustées, and that the complainant cannot 
prevail in an action at law to recover possession of the estate (156 
Fed. 280) ; and in a separate suit the court has rendered a decree 
establishing the superior right, in equity, of purchasers in good faith 
from the executors and trustées of part of the real estate ; and in 
a preliminary stage of this case, the court has decided as follows : 

"The will is yalid as a testamentary conveyance of property, and the légal 
title to ail of the testator's property became vested in the défendants Barnes 
and Stein as trustées, with full power to sell ail of it at their discrétion for 
the purpose of converting it into money for the beneflt of the estate. The 
Mil contains no spécifie charge of fraud, or breach of trust, sufficient to 
justify a decree annulling any sale or contract of sale made by said trustée 
défendants. Therefore the vendees hâve good titles as against the com- 
plainant. 

"The bequest of the residue of money remaining after complète administra- 
tion of the estate to trustées of the Theosophical Society is void for uncer- 
tainty in two important particulars, viz.: The legatees cannot be identified ; 
and the intended use of the bequest cannot be ascertained or defined so as to 
be declared a charitable use, which can become effective through the exertion 
of the power of a court of equity to assume control of trusts, appoint trustées 
when required, and direct application of funds according to declared inten- 
tions of donors, or by the cy près rule. Therefore, the défendants Barnes and 
Stein must be held accountable for the money belonging to the estate as trus- 
tées of the testator's heirs." 

That décision was made upon considération only of the will itself 
and averments of the bill of complaint, and since it was rendered 
the défendants hâve filed an answer, and the case has been submitted 
for final détermination upon the bill and answer. 

In rendering a décision upon the bill and answer, the court must 
accept as true ail the averments of the answer as to the disposition 
made of the estate, and as to the honesty and good faith of the de- 
fendants, so that the rights of the parties to be adjudicated relate 
only to the residue of the estate, which the défendants now hold. 

The material facts admitted by the answer are as above recited, 
and the controverted points are as follows: In the tenth paragraph 
of the amended bill of complaint, the complainant avers, in effect, that 
there was not at the time of the exécution qf the will, nor at the 
time of the death of the testator, nor has there been at any time 
since the exécution of said will, any Theosophical Society at Adyar 
or elsewhere, nor any trustées of the Theosophical Society appoint- 
ed or acting under any enrolled deed of trust ; that there was not 
at the time of the exécution of the will, nor has there ever been since 
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said time, any Hieratic Scriptures, existing in India or elsewhere, 
which might be translated into English; that the third paragraph of 
the will is void and incapable of enforcement because vague, indefinite, 
uncertain, and ambiguous, so that it cannot be ascertained therefrom 
in what manner the alleged trust therein is to be executed, nor what 
was the object of the alleged trust, nor what person or society or 
association was intended as the beneficiary; and that the will is void 
for the reason that it fails to make final disposition of the estate 
by a donation of the residue thereof to a discoverable devisee for 
his own use or for any ascertainable use. The answer responds to 
thèse averments by denying the same, and by averring to the contrary 
that at the time of the making of the will the testator was a member 
of the Theosophical Society, which was then and at ail times since 
has been, and now is, a society organized for benevolent, charitable, 
and scientific purposes, with local branches in ail the principal cities 
of the world, the headquarters of the society being at Adyar in the 
province of Madras, India, and that there was no other like society 
existing, "ail of which was commonly known to the whole world, 
and to the said testator in particular"; that on the 14th day of De- 
cember, 1892, Henry Steel Olcott, the founder and président of said 
society, held in his own name title to certain real estate and Per- 
sonal property, but in trust for the said society, and on that date 
he executed a deed of trust to certain trustées named and their suc- 
cessors, which deed of trust was duly and regularly enrolled in the 
office of the registrar at Chingleput, that being the office for the local 
registration of deeds for the district in which Adyar is situated; that 
the testator at the time of making his will had full knowledge of said 
deed of trust and of the trustées therein named, and that he intend- 
ed to constitute the trustées named in said deed of trust as trustées 
to receive the residuary legacy for and in behalf of the said Theo- 
sophical Society; "that by the term 'duly enrolled,' as applied to 
the said deed of trust, the said testator intended and meant the said 
registration of the said deed of trust in the office of the registrar 
at Chingleput, Madras, India" ; that at the time of the exécution of 
the will there was, and ever since has been, and now is, at Adyar, 
Madras, India, a large library, containing thousands of manuscripts, 
priestly writings in Sanscrit, Pâli, East Indian, and South Indian, and 
other languages, many of which manuscripts are extremely rare, and 
the translation of which into English would be of great value to lit- 
erature, science, and philosophy, which library was accumulated, 
owned, and is and was maintained by the trustées mentioned in said 
deed of trust, ail of which was known by the said testator at the time 
of making his will ; that there was at the time of making said will, 
and now is, in existence in varions parts of the world, ancient Hieratic 
Scriptures in other languages than English, some of which hâve been 
discovered since the date of the exécution of the will; that the objects 
and purposes of said Theosophical Society are, and ever since its or- 
ganization hâve been, the same as set forth in said deed of trust, from 
which the following statement is quoted: 
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"The objects of the said Society are (1) the formation of the nucleus of a 
Universal Brotherhood of Humanity without distinction of race, creed, sex, 
caste or colour. (2) The promotion of the study of Aryan and other Eastern 
Literatures, Religious Philosophies and Sciences. (3) The investigation of 
unexplained laws of Nature and tlie psychical powers of man. In connec- 
tion with the above mentioned objects the objects of the Society shall also 
Include (4) the examination of religions Systems from an unsectarian stand- 
point for the purpose of dernonstrating the substantial identity subsisting 
beneath their apparent diversity. (5) The revival of research connected with 
occult science and esoteric phiiosophy. The objects of the Society shall also 
include the establishment, taking over, carrying on, reconstitution or re- 
establishment of any Subsociety, Club or other Body with objects similar to 
or connected with those of the Society, or generally having objects of a 
philanthropie, benevolent or charitable nature, and shall include the carrying 
on of any manufactory, trade or business for the purpose of assisting the 
opération of the Society in printing and disseminating literature, or other- 
wise calculated to promote or assist the objects of the Society hereinbefore 
declared." 

From ail the sources of information to which the ansvver guides, 
including common knowledge, and the trust deed, the court cannot 
find that the Theosophical Society is a completely organized compact 
body having a head and members subject to discipline and capable 
of acting as an independent entity. On the contrary, it appears to 
be merely a voluntary association of a few persons as the nucleus of 
a hoped-for universal brotherhood ; its branches are detached volun- 
tary associations and clubs, and in its entirety it comprehends ail free- 
thinkers and anti-sectarians interested in the study of ancient religions, 
astrology, mysticism, and occult science, having an infusion of char- 
itable sentiments and stimulated by generous impulses, constituting an 
aggregation of independent individuals related to the nucleus associa- 
tion by sympathy, but not bound to it by any obligation, financial or 
moral. 

The deed of trust confers upon the trustées latitudinarian powers 
in the use of whatever property or money may corne into their hands, 
including power to accept voluntary contributions, gifts, legacies, and 
loans, and to expend or invest the same, and provides that they may 
set apart any gift or legacy for any spécial or particular purpose which 
may be indicated by the donor; and it provides for the succession 
of members so as to perpetuate the trusteeship, and further provides 
that, if at any time the objects of said society should altogether fail, 
so that for a space of five years successively no money shall hâve 
been paid or applied by the said trustées for or towards the objects 
and purposes of the society, the trustées for the time being are to 
use, apply, and deal with the funds vested in them "in such manner 
and for such purposes either religious, philanthropie, charitable or 
civil, not being in any way for their own personal benefit, as the 
majority of the trustées for the time being shall résolve and déter- 
mine, and to lease, convey, assign, or dispose of the same accordingly." 

As set out in the answer, the deed contains no évidence of its en- 
rollment anywhere, but does contain the following indorsement: 

"Registered as No. 2940 of Book 1 Vol. 102 Pages 231-238 22nd Deceinber, 
1892. Fee Paid No. 5. L. C. Remknent, Registrar." 
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To ascertain the true basis upon which the décision must rest, it 
is necessary to construe the third paragraph of the will in accordance 
with the intentions of the testator as indicated by the words and 
phrases which he used in making a bequest of the cash proceeds of 
the residue of his estate. In this connection it is first to be observed 
that the will provides that the money is to be paid to individuals in 
trust for a specified purpose. They cannot, consistently with the 
terms of the will, appropriate any of the money for their personal 
benefit, nor make a testamentary disposition of it; and their heirs 
and personal représentatives cannot acquire any interest in the fund 
by inheritance ; they are to take the fund in their officiai character as 
a board of trustées of the so-called "Theosophical Society," and ex- 
pend it for a specified object, if that be possible, and, in case of 
impossibility, there is no use to which the money can be applied in 
accordance with the testator's directions. 

It is next to be observed that, although the will expresses the idea 
that the Theosophical Society is to be the beneficiary of the bequest, 
nevertheless no authority is given to pay any of the money to the 
society, nor to expend it for the gênerai purposes of the society. 
As contemplated by the testator, the benefit to the society was to be 
through the expenditure of the money in making translations of Hie- 
ratic Scriptures. To exécute the will, it is necessary to pay the money 
to the trustées designated, if they can be found and identified. The 
will does not name the individuals to receive the legacy, nor indicate 
the number of them, nor the place where they réside, but refers to 
a certain document in which they are designated which is described 
as a deed of trust, of which the Theosophical Society at Adyar is 
the cestui que trust, the grantor is not named, no property or thing 
granted, or object of the trust is mentioned, and no place is referred 
to where the document may be found. The identifying features to be 
looked for are the trust character of the document, the name of the 
cestui que trust, its date, and its enrollment. Any deed of trust to 
the Theosophical Society dated the 14th day of December, A. D. 1892, 
executed by any person or number of persons or corporation to any 
grantee or grantees, made anywhere and enrolled anywhere, will meet 
ail the spécifications of the will. The description of the trust deed 
being thus meager, and considering the ease with which a spurious 
document might be formulated, rigid strictness is required in the 
application of the descriptive words of the will in any attempt to 
identify a document represented to be the trust deed referred to. 

It is next to be observed that there is no limitation whatever of 
time within which the trust is to be executed or the money expended.' 
If the trustées to whom the legacy is to be paid are a self-perpetuating 
permanent body, they may hold the money indefinitely waiting for 
the discovery of Hieratic Scriptures to be translated, and, so long as 
they hold the money for that purpose, they cannot be accused of dis- 
regarding the directions of the testator or of a breach of trust. 

The will provides that the legacy is "to be used for the purpose, 
as far as possible, in obtaining translations into English of ancient 
Hieratic Scriptures, believed to exist in India or elsewhere." AU 
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that can be assumed with any degree of certainty with respect to 
the writings or engravings or prints to be translated, is that they 
are ancient, in a language other than English, and Hieratic; that 
is, sacred or priestly, or Egyptian, or difficult to be deciphered. 

The necessary déduction from the foregoing analysis is that the 
third paragraph of the will must be construed as follows : The de- 
fendants are required to convert the whole residue of the estate into 
money, the money is bequeathed in trust to an officiai board, the 
members of which are designated in an enrolled deed of trust which 
cannot be identified with certainty, for a use which cannot be defined 
with certainty, and for the benefit of a cestui que trust, which is 
merely an aggregation of people in ail parts of the world and not 
an organized entity, and there is no prescribed limitation of time 
within which the trust is to be executed or the fund expended. 

In this view, it is as impossible to control or exécute the trust ac- 
cording to the intentions of the testator as it would be if he had made 
a bequest of money to be expended in obtaining translations into Eng- 
lish of hieroglyphics for the use of ail mankind. The practical dif- 
ficultés in the way of carrying into effect the provisions of the will, 
in so far as it attempts to dispose of the residue of the estate, hâve 
not been overcome, but rather augmented, by the averments of the 
answer. The deed of trust which it sets forth appears to hâve been 
registered, but that is not équivalent to enrollment. The word "en- 
rolled" signifies the faithful copying of the entire document into a 
record; registration may be the copying of the document in extenso, 
or merely the recording of particular facts as to the time of its présen- 
tation to, and inspection by, the custodian of the record and a sum- 
mary of its contents. The answer présents for considération a deed 
of trust, the existence and contents of which are alleged to hâve been 
known to the testator, and which contains the names of grantor and 
grantees, and which was registered but not enrolled, as being the 
identical deed to which his will refers. If he did hâve knowledge of 
this deed, the omission of the names of the parties and the variance 
in referring to an enrolled deed raises a strong natural presumption 
that it is not the document containing the names of the trustées whom 
he selected to receive and handle the bequest. 

The answer introduces additional uncertainty as to the use of the 
fund by averring that there is at Adyar a library containing volumi- 
nous manuscripts and priestly writings, and that Hieratic Scriptures 
hâve been discovered elsewhere, ail of which are in languages other 
than English. It is manifest, therefore, that expenditure of the funds 
to obtain translations of any of thèse manuscripts or writings or scrip- 
tures involves necessarily a sélection from a mass of material con- 
taining wide diversity of ideas, théories, and dogmas, and such use 
of the money would be according to the préférences of strangers to 
the testator, rather than according to his will. 

The answer in no wise meets the objection to the will on the ground 
that it does not create a right of property to become vested in bene- 
ficiaries within a period of 21 years after the termination of lives 
in being at the time of the testator's death. The bequest is under the 
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ban of the rule forbidding the création of an estate in perpetuity, 
and is therefore void. 

This conclusion détermines the case in favor of the complainant, 
and a decree will be entered accordingly. 



LEHIGH VALLEY R. CO. v. PROVIDENCE WASHINGTON INS. CO. 
(District Court, S. D. New York. Oetober 10, 1908.) 

1. Insurance (§ 336*) — Marine Insurance— Policy Provisions— Construc- 
tion— "Existing Insurance." 

Where a carrier's marine policy provided that it did not cover or 
apply to any goods or merchandise on which there should be any existing 
insurance by or on aecount of the owners thereof, the term "existing 
insurance" included any other insurance during the continuance of the 
risk, which was valid and enforceable, and was not limited to insurance 
by the owner existing at the time the carrier's policy attaehed. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 856; Dec. 
Dig. § 336.*] 

2. Insurance (§ 622*) — Marine Insurance— Action— Contract— Limitation. 

Where a carrier's marine policy contained a contract limitation of ac- 
tions thereon of one year, and suit was not brought by the carrier for the 
loss sustained until after the year had expired, the action was barred, 
though défendant had agreed to bear part of the loss and had not refused 
to pay under such clause, and the amount of the carrier's liability to 
the owner of the property was not adjudicated until after the year ex- 
pired. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1544 ; Dec. 
Dig. § 622.*] 

In Admiralty. 

Robinson, Biddle & Benedict, for libellant. 
James J. Macklin, for respondent. 

ADAMS, District Judge. This action was brought by the Lehigh 
Valley Railroad Company against the Providence-Washington Insur- 
ance Company to recover its loss under an open policy of insurance, 
made and issued by the respondent to the libellant on or about the 
15th of November, 1902. The policy insured the libellant as owner, 
freighter, forwarder, bailee or common carrier on ail kinds of grain 
and flax seed on board of barge or other vessel. During the month 
of December, 1902, and January, 1903, certain wheat was loaded and 
stored by the libellant, acting as common carrier, on the canal boat 
A. J. Dean and on the 23rd day of January the said boat was taken 
in tow by the steamtug Mercedes, owned by the libellant, to be taken 
to the Prince Line steamer Trojan Prince, then lying at the foot of 
42nd Street, Brooklyn. Shortly after being delivered at her destina- 
tion the boat sank, owing to a hole having been knocked in her by 
ice during the towage, whereby the wheat sustained serious damage. 
Shortly afterward an action was brought in this court by Herbert 
Bradley, as assignée of the owner of the wheat, against the libellant 
herein to recover the damages sustained by him through the sinking. 
In September, 1904, the libellant served a notice on the respondent 

•For other cases see same topic & § nhmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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calling upon it to défend if it wished, and that if it should be found 
that the damage was caused by any of the périls insured against, 
the libellant would look to the respondent for such sum as might be 
due under the policy, together with the costs and expenses incident 
to the defence of the action. The respondent, on the 16th of May, 
1904, advised the libellant that it had no interest in the action or its 
results, and the libellant defended with the resuit that Bradley ob- 
tained a decree hère, by reason of the tug's négligence. Bradiey v. 
Lehigh Valley R. Co. (D. C.) 145 Fed. 569. The case was appealed 
and affirmed, but upon other grounds of liability than those found 
in this court. Id., 153 Fed. 350, 82 C. C. A. 426. A final decree was 
entered in the action, which required the libellant to pay the sum 
of $3,490.65, with interest thereon amounting to $6.98. The aggre- 
gate of thèse sums was paid by the libellant. In addition thereto, cer- 
tain expenses were alleged to havè been incurred, making a total 
claim of $4,322.53 with interest thereon from April 22, 1907. The 
foregoing are the allégations of the libellant, supplemented by a stip- 
ulation between the parties, entered into herein May 16, 1908. 

The respondent, in addition to admitting or denying the principal 
allégations of the libel, alleged as follows: 

"Eighth: Respondent further answering allèges that by the terms of the 
policy of insurance referred to in the libel it was therein provided that said 
policy should not cover or apply to any goods or merchandise upon which 
there should be any existing insurance by or on account of the owners there- 
of ; and upon information and belief that at the time of the alleged disaster 
and loss there was then outstanding and in force existing insurance upon 
the cargo upon the said boat A, J. Dean referred to in the libel, by or on 
account of the owners of said cargo, by reason whereof the said policy 
becaine void and of no force or effect as respects the cargo on said boat A. 
J. Dean referred to in the libel herein and the respondent was not liable 
for any loss upon the said cargo. 

Eleventh: Respondent further answering allèges, that in and by the terms 
of the policy referred to in the libel it was expressly provided, 'That no 
suit or action against said company for the recovery of any claim upon, under 
or by virtue of this Policy shall be sustainable in any Court of law or chan- 
cery? unless such suit or action shall be commenced within the time of twelve 
months next after the disaster causing such loss or damage shall occur ; and 
in case any such suit or action shall be commenced against said Company 
after the expiration of twelve months next after the disaster causing such 
loss or damage shall hâve occurred, the lapse of time shall be taken and 
deemed as conclusive évidence against the validity of the claim thereby at- 
tempted to be enforced.' That the libel herein was not flled and this action 
was not begun until more than twelve months after the disaster causing the 
alleged loss or damage had occurred by reason whereof the respondent is not 
liable to the libellant herein." 

1. The contract provided: 

" * * * Nor does this Policy cover or apply to any goods or merchandise 
upon which there shall be any existing insurance, by or on account of the own- 
ers thereof." 

Before the loss occurred, the respondent claims that the owners 
of the grain, which was the subject of insurance, had effected insur- 
ance upon ail of it excepting one car load, upon which the respondent 
promptly paid the insurance, but denied liability as to the remainder, 
upon which the owner had previously taken out insurance. The li- 
bellant contends that the insurance in question took effect when the 
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grain was loaded on the Dean on December 22, 1902, January 8, and 
January 15th, 1903, and therefore there was no existing insurance by 
the owner at the time the policy of the respondent attached. The re- 
spondent's reply to this is that there was insurance which covered the 
goods from interior points and it was therefore existing. 

The respondent's contention appears to be correct. The phrase 
"existing insurance" has seemingly a broader meaning than the libel- 
lant contends for. Assuming that there was existing insurance, the 
agreement hère was équivalent to one that there shall be no other in- 
surance during the continuance of the risk, which was valid and en- 
forceable. 19 Amer. & Eng. Ency. of L,aw, 1021. 

2. The respondent further urges that there can be no recovery hère 
because the action was brought too late. The disaster occurred on 
January 23, 1903, and this action was commenced July 26, 1907'. The 
respondent's claim is that the time within which an action should be 
brought was definitely fixed as within twelve months. The latiguage 
was as set forth in the llth paragraph of the answer, quoted supra. 

The libellant claims that this provision was waived, and, if not, that 
the time began to run only from the time the first decree on mandate 
was entered in the case of Bradley v. L,ehigh Valley R. Co., which 
was April 10, 1907. It is contended that the loss was reported prompt - 
ly and claimed, the respondent then iaking the position that it was not 
liable because of the prior insurance mentioned above. 

It is said in the case of Bradley, 153 Fed. 353, 82 C. C. A. 429 : 

"As is pointed out by Chief Justice Shaw, in Farlow v. Ellis, 81 Mass. 231, 
a waiver is the relinquishment of a right which otherwise the party making 
it would hâve enjoyed, and the voluntary choice on his part not to claim 
the beneflt is of the essence of the waiver; and whether there has been a 
waiver is a question of fact, depending upon the intention of thé party against 
whoin the waiver is asserted." 

There is no évidence of any intention on the part of the respondent 
to relinquish the defence now insisted upon. 

It is argued that the respondent was even as late as August 4, 1903, 
willing to bear a part of the loss, and never based his refusai to pay 
on the clause in question. While this may be true, the language of the 
contract is too plain to admit of the claim of the libellant that the time 
only began to run at a period considerably subséquent to that fixed by 
the contract, which was the twelve months after the disaster occurred. 
The contract spoke very plainly for itself. It is further argued that 
if the libellant had sued within the year, there could hâve been no re- 
covery because it had then paid nothing to the shipper whose property 
the goods were, and to give the clause the effect now contended for by 
the respondent, would hâve required payment by the libellant within, 
the year. I see no merit in this contention. The contract required an 
action to be brought within a year, not that a judgment should be 
obtained and satisfied within the limited time. The rights of the libel- 
lant could hâve been preserved by exhibiting an intention within the 
year to enforce its claimed rights. This point of the case is covered 
by Luckenbach v. Home Ins. Co. (D. C.) 142 Fed. 1023, and authori- 
ties there cited. 

The libel is dismissed. 
16T F.— 15 
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TWEEDIE TRADING OO. v. KATES et al. 

(District Court, S. D. New York. October 6, 1908.) 

Shippistg (§§ 50, 177*)— DEMURBAGE— LlABILITY OF Chabteheb. 

Demurrnge at Puerto Cabello, Venezuela, under agreement, with claini 
for watching hawser, allowed to libellant, less an amount paid by re- 
spondents for labor in diseharging. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 57G-5S4; Dec. 
Dig. §§ 50, 177.* 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Banda 11 v. 
Sprague, 21 C C. A. 337 ; Hagennan v. Norton, 46 C. C. A. 4.] 

(Syllabiis by the Judge.) 

Ralph J. M. Bullowa, for libellant. 
Adam K. Stricker, for respondent Kates. 

ADAMS, District Judge. This action was brought by the Tweedie 
Trading Company against the firm of Kates & Bok to recover for 
4 days' détention of the steamship Albis at Puerto Cabello, Venezuela, 
in July, 1906, claimed to amount to $556.13, and for $2.50 for watch- 
ing the respondents' hawser in New York and for $96.60 for the 
extra cost of loading timber at Sabine Pass, Texas, instead of lumber, 
which was the merchandise agreed upon, for transportation and de- 
livery at the said Puerto Cabello. The answer of the respondent 
Kates admitted the détention but alleged that the agreement was enter- 
ed into upon représentations of the libellant that the lumber could be 
unloaded in 3 days, which was to the libellante knowledge false and 
untrue and upon which, in the absence of knowledge on their part, the 
respondents relied. It was further alleged that an agreement in 
writing was made "between the parties wherein it was provided that 
stevedoring at Puerto Cabello should be borne by the parties in equal 
proportions, and that when the steamer reached the port of discharge, 
stevedores were employed whose compensation amounted to $714, 
which the respondents duly paid and that one-half thereof was due to 
the respondents, payment of which has been demanded and refused. 
The respondents denied the allégations of the libellant with respect to 
the disbursements of $2.50 and $90.60. 

It appears that the parties had some transactions prior to the entry 
of the agreement in question, which were compromised and settled 
thereby. This agreement provided: 

"New York, July 17, 1906. 

It is mutually agreed between the Tweedie Trading Co. and Messrs. Kates 
& Bok as follows: 

lst — To waive demurragés charges on barges against demurrage charges on 
S/S 'Albis' and to pay the sum of $5000.00 iu full and final settleinent of 
freight on the S/S 'Albis' to the Tweedie Trading Oo. against their payment 
to Kates & Bok of $2000.00, as liquidated damages in settleinent of return of 
towage money for non-delivery of the dredge towed by the 'Myrtledene.' 

*For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2nd — AH that is left of the 2 hawsers shall be tunied over to Kates & Bok 
in accordanoe with agreement. 

3rd— If the Tweedie Trading Oo. has to pay for the stevedoring at Puerto 
Cabello then Kates & Bok shall pay half of the charges of said stevedoring. 

For the discharging of the lumber in Puerto Cabello the Tweedie Trading 
Go. agrées to allow 4 running days whether the stevedoring is done by the 
Government of Venezuela or by themselves. Should any demurrage be incur- 
red it should be settled at the rate of 8d. per net registered ton of the S/S 
'Albis' and per day." 

The principal dispute is with référence to responsibility for the 
time consumed in discharging at Puerto Cabello. There is no question 
that 4 days in excess of the agreed time were so consumed. The 
respondents' defence to this is a claim for fraud upon the part of the 
libellant in representing that the lumber could be discharged in 3 
days. The lumber was designed for the construction of a dry dock 
by the government of Venezuela and when the vessel reached the port 
of discharge, instead of employing regular stevedores, the Venezuelan 
commandant in charge hired some mechanics from this country, 
who had gone there to build the dock, and also used some prison 
labor supplied by the government. I hâve no doubt the discharge was 
made as fast as practicable under the circumstànces and that fact 
would seem to indicate that there was some mistake of judgment in 
stating 3 days as the time which would be consumed, but I do not 
think there is any basis for the claim of fraud. The président of the 
libellant estimated 3 days as the time that would be necessary but 
upon an objection of the respondents that it was insufflcient, increased 
it to 4 days, which was incorporated in the agreement as above. 

The 3d provision that if the libellant "has to pay for the stevedor- 
ing at Puerto Cabello then Kates & Bok shall pay half of the charges 
of said stevedoring," would indicate that the libellant was to do the 
discharging, as far as the vessel's tackles reached, as would be usual, 
but is somewhat in conflict with the succeeding provision : "For the 
discharging * * * the Tweedie Trading Company agrées to al- 
low 4 running days whether the stevedoring is done by the Govern- 
ment * * * or by themselves," which would seem to show that 
Kates & Bok were to be responsible for the time occupied in that work. 
The meaning of the agreement is not at ail clear but from the be- 
havior of the parties it would appear that after reaching the port, the 
respondents were to attend to the discharging. In seeking to avoid 
responsibility through a claim of fraud they virtually acknowledged 
that the burden was upon them. If the Tweedie Company was to be 
responsible for the time used in discharging, there would hâve been 
no necessity for the provision for demurrage. I therefore conclude 
that the respondents are liable for the delay of 4 days. The net regis- 
tered tonnage of the Albis was 860, which at 8 pence per ton would 
amount to $139.03 per day or $556.12 for 4 days. 

It appears that the respondents paid the stevedoring expenses at 
Puerto Cabello, amounting to $612.72. The master of the vessel re- 
fused to hâve anything to do with disbursements of this character and 
they were therefore paid by the respondents' agents. Thèse payments 
were for the labor of the mechanics who were employed in discharging. 
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The agreement provided that if the libellant paid for the stevedoring, 
the respondents should pay one-half thereof. The respondents actual- 
ly paid for the work and only one-half thereof should be borne by 
them; this would leave the libellant responsible for the other half of 
the stevedoring, amounting to $306.36. 

The libellant further claims $2.50 paid a watchman for guarding 
the respondents' hawser on a New York wharf. The libellant obtain- 
ed possession of the hawser and pending arrangement with the re- 
pondents retained it a day, for which time the watchman was paid. 
This seems to be a proper charge against the respondents. 

The libellant claims for the extra cost of loading timber, instead of 
lumber. It is urged by it that by reason of the large size of the pièces, 
an additional expense was incurred. It is not clear enough for the 
purposes of establishing this claim that the timber was not intended 
to be covered under the gênerai descKiption of "lumber." If any dis- 
tinction was intended, it should hâve been expressed in the contract. 
The claim is disallowed., 

The resuit of the contentions is that the libellant is entitled to re- 
cover the demurrage, $556.12 plus the watching of hawser $2.50, mak- 
ing $558.62, less one-half of the respondents' disbursements for labor, 
$306.36. 

Decree for libellant for $252.26, with interest. 



GLOBE NAVIGATION CO., Limited, v. RUSS LUMBER. & MÏLL CO. 

(District Court, N. D. California. December 10, 1908.) 

No. 13,774 

1. Shipping (§ 104*) — Caeriage of Goods— Contraots of Affreightment— Im- 

plied terms. 

In every contract of affreightment, unless otherwise expressly provided, 
the shipowner's undertaking is that he will be diligent in carrying the 
goods on the agreed voyage, and will do so directly, without any unneces- 
sary déviation. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 104.*] 

2. Shipping (§ 104*) — Caeriage of Goods— Loss of Caego— "Déviation." 

Déviation, in contracts of affreightment, as in marine insurance means 
a departure from the usual course of the voyage, or from the usual man- 
ner of prosecuting it, thereby changing the risk to which the cargo is 
subject. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 104.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2042-2045.] 

3. Shipping (§ 125*) — Caeriage of Goods— Loss of Cargo— Déviation. 

A steamer under charter to carry a cargo of lumber from a Puget 
Sound port to San Diego, Cal., shortly after starting took in tow a four- 
masted schooner belonging to the same owners. Three days later, whiie 
still having the schooner in tow, she encountered a storm, in which the 
sea swept over her and carried away the greater part of her deck load. 
Held, that in taking the schooner in tow she unjustifiably deviated in 

*For other cases see same topio & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the proseeution of her voyage under the charter, which deprived lier of 
the riffht to the benefit of a provision of the charter party that the 
deck load should be at shipper's risk, and rendered her liable for the 

loss. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dig. §§ 459, 460; Dec. 
Dig. § 125.*] 

In Admiralty. 

Jordan, Rowe & Brann, for libelant. 
McClanalian & Derby, for respondent. 

DE HAVEN, District Judge. This is an action to recover the sum 
of $1,670.80, alleged to be due upon a contract of afïreightment. 

The libel allèges that on October 8, 1906, the libelant chartered to 
respondent the whole of the steamship Tampico, with the exception 
of the cabin and necessary room for the crew and the storage of pro- 
visions, for five consécutive voyages from two loading places on Puget 
Sound or Columbia river to San Francisco, Redondo, San Pedro, or 
San Diego, for the carriage of full cargoes of laths, shingles, and oth- 
er lumber at prices therein specined. It further allèges that the char- 
ter party contained a provision to the efïect that the vessel might "be 
permitted to carry her usual deck load, but at shipper's risk." The ac- 
tion is to recover the freight earned on the last of the séries of voyages 
named in the charter party. The answer admits ail of the allégations 
of the libel, and by way of cross-libel allèges that a portion of the car- 
go carried by the Tampico on the voyage mentioned in the libel was 
not delivered to respondent at the port of destination ; that the cargo 
not delivered was of the value of $3,046.92, and that by reason of the 
failure to deliver the same respondent has been damaged in that sum ; 
and for this sum it demands judgment, after deducting therefrom the 
amount claimed in the libel. 

The voyage in question was from Everett, on Puget Sound, to San 
Diego, Cal., and it appears from the évidence that the Tampico com- 
pleted the loading of her cargo at Everett on the 30th day of March, 
1907 ; that she did not hâve sufficient fuel coal with which to perforni 
the voyage, and could not obtain it at Everett ; that she then went to 
Seattle, a distance of about 27 miles, out of the usual course of a voy- 
age from Everett to San Diego, where she obtained the necessary coal, 
and from thence, on March 31, 1907, proceeded to San Diego. About 
four hours after leaving Seattle she took in tow the Wilbur L,. Smith, 
a four-masted schooner, belonging to libelants, and continued, with the 
schooner in tow, upon her voyage. On the afternoon of April 3, 1907, 
the vessels encountered a severe storm off the Oregon coast, which 
increased in violence as the night proceeded ; and about 10 o'clock of 
that night the towing hawser parted, and the schooner was cast adrift, 
and an hour later the sea swept over the stern of the Tampico, and car- 
ried away the greater part of her deck- load. The storm moderated 
about. 4 o'clock on the morning of the next day. 

1. In every contract of afïreightment, unless otherwise expressly 

•For other cases see same topie & § nt/mber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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provided in the contract, the shipowner's undertaking is "that he will 
be diligent in carrying the goods on the agreed voyage, and will do so 
directly, without any unnecessary déviation." Carver's Carriage by 
Sea, § 285 ; Propeller v. Cordes, 21 How. 22, 16 L- Ed. 41. Under 
the contract of charter sued on, the libelant did not reserve to itself 
the right to deviate from the usual mode of prosecuting the voyage 
named in the charter party. 

The question as to what constitutes a déviation is one which has fre- 
quently arisen in actions upon policies of marine insurance, and in 
such cases it has been defined as "any unnecessary or unexcusable de- 
parture from the usual course or gênerai mode of carrying on the 
voyage insured." 9 Am. & Eng. Ency. of Law, p. 419. It lias the 
same meaning in contracts of affreightment ; that is to say, it is a de- 
parture from the usual course of the voyage, or from the usual mari- 
ner of prosecuting the voyage, thereby changing the risk to which the 
cargo was subject under the contract of carriage. And in accordance 
with this view it has been held that taking another vessel in tow, with- 
out the consent of the shipper, constitutes a déviation. 

Cracker v. Johnson, 1 Spr. 141, Fed. Cas. No. 3,398, was an action by 
the owners of the bark La Grange, against the consignée of a part of 
the cargo, to recover a contribution for damage sustained by the volun- 
tary stranding of that vessel during a gale. The défense was that the 
bark had previously committed a déviation in going out of her course 
to speak, and then taking in tow, a vessel in distress, and the court 
held that taking a vessel in tow for the purpose of affording relief to 
the crew of a vessel in distress would not be a déviation, but that it 
would become so if the towing was continued longer than necessary to 
relieve the distress of the crew, and merely to save property. 

So in Natchez Ins. Co. v. Stanton, 2 Smedes & M. (Miss.) 340, 345, 
346, 41 Am. Dec. 592, it was held that taking a brig in tow by a steam- 
er bound for Natchez to New Orléans was such a déviation as would 
discharge the underwriters, there being nothing in the policy which ex- 
pressly authorized such towing. The court in that case said : 

"The effect of a déviation is a diseharge of the underwriters. But by his 
breach of this implied warranty against déviation, the ovvner of the ship be- 
eomes liable to the owner of the goods for their loss. 1 Ph. 485 ; Crosby v. 
Fiteh, 12 Conn. 410, 31 Am. Dec. 745. It thus becoines necessary to décide 
whether takin,ir the brig in tow amounted to a déviation, there being nothing 
in the policy which expressly authorized it. In our opinion it did. Mère de- 
lay, taking on board more cargo than is permitted by the policy, shortening 
sail to keep company with a prize, are ail instances which hâve been holden 
to amount to a déviation. Maryland Ins. Co. v. Le Roy. 7 Craneh, 26, 3 L. 
Ed. 257 ; Oliver v. Maryland Ins. Co., 7 Craneh, 487, 3 L. Ed. 414." 

The act of the Tampico in taking the Wilbur L. Smith in tow con- 
stituted a déviation. It was something not contemplated by the con- 
tract of charter, and its effect was to prolong the risk to which the car- 
go was subject in going from the port of Everett to San Diego. 

The libelant contends that the Tampico was justified in taking the 
Wilbur L. Smith in tow, by reason of the existence of a local custom 
which permits steam vessels, when going from Puget Sound ports to 
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ports in California, loaded with cargo, to tow sailing vessels between 
such ports. It is sufficient to say of this contention that the évidence 
is not sufficient to show the existence of such a custom, as applied to 
steamers carrying cargo, under a charter like that set out in the libel. 

2. It only remains to consider the légal effect of the déviation above 
mentioned upon the rights of the parties in this action, and upon this 
point the rule seems to be that, when there has been an unjustifiabîe 
déviation upon the part of the vessel in the prosecution of her voyage, 
the shipowner is deprived of the benefit of exceptions contained in 
the contract of affreightment, unless it affirmatively appears that the 
losses would hâve happened if there had been no déviation. Carver's 
Carriage by Sea, § 288 ; Maghee v. Camden Amboy R. R. Co., 45 N. 
Y. 514, 6 Am. Rep. 124. 

The évidence in this case is not such as to warrant the court in find- 
ing that, if the Wilbur L. Smith had not been taken in tow, the loss 
of which respondent complains would hâve happened. It cannot be 
said with any degree of certainty that, if the Tampico had proceeded 
on her voyage with diligence, and without the incumbrance of the tow, 
she would still hâve been in the track of the storm, and hâve encoun- 
tered the same péril which resulted in the loss of the respondent's lurri- 
ber. 

It follows from thèse views that the respondent is entitled to re- 
cover upon its cross-libel the damages sustained by it in the loss of 
the lumber referred to therein, and the case will be referred to a United 
states commissioner to ascertain and report the amount of such dam- 
ages. 

Let such a decree be entered. 



WESTERN UNION TELEGRAPH CO. v. POLHEMUS et al. 

(Circuit Court, D. New Jersey. January 19, 1909.) 

Teleguaphs and Téléphones (§ 10*) — Rights in Use of Highway— Law of 
New Jersey. 

Under the law of New Jersey, wliere the title of owners of land along 
a highway extends to the mlddle thereof, the easement for the highway 
does not include any grantable right by the public for the maintenance of 
a teiegraph Une thereon, nor does Rev. St. § 52G3 (U. S. Comp. St. 1901, 
p. 3579), confer such right on teiegraph companies accepting its provi- 
sions, and it can only be acquired by agreement with the owners of the 
fee. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Dec. Dig. 
§ 10.* 

Rights of teiegraph and téléphone companies to use of streets, see note 
to Southern Bell Téléphone & Teiegraph Co. v. City of Richmond, 44 
a C. A. 155.] 

In Equity. On final hearing. 

John H. Backes and Henry D. Estabrook, for complainant. 
Willard C. Parker and H. I,. Stout, for défendants. 

•For other cases see same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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LANNING, District Judge. The défendants are the owners in fee 
of lands abutting a public highway running between Lambertville and 
Neshanic, N. J. Their title, under the law of New Jersey, extends to 
the middle of the highway. The complainant is the owner of a tele- 
graph line extending from New York to Philadelphia, supported by 
pôles, a part of which are planted on the lands of the défendants with- 
in the lines of the highway. At the commencement of this suit, and 
for many years prior thereto, the telegraph line consisted of a single 
line of pôles 150 feet apart. From time to time in the past the num- 
ber of crossarms on the pôles and of wires attached to the crossarms 
has been increased, until at the présent time there are 5 crossarms on 
each pôle, with 38 wires attached thereto. In order to strengthen the 
line the complainant has been doubling the number of pôles on the 
highway, thereby placing them 75 feet apart. The défendants hâve 
eut down the additional pôles planted on their lands, and the com- 
plainant now seeks an injunction to restrain them from such acts in 
the future. 

The position assumed by the défendants is that the complainant has 
acquired no right to such additional appropriation or use of their lands. 
They say that to increase the number of pôles on their lands, without 
their consent and without acquiring the right to do so by proper con- 
demnation proceedings, is to impose an additional servitude thereon, 
and to take their property contrary to the protection granted them by 
the provision of the Constitution of New Jersey that "private prop- 
erty shall not be taken for public use without just compensation." 
The complainant, on the other hand, insists that, under the congres- 
sional act of July 24, 1866 (Act July 24, 1866, c. 230, 14 Stat. 221), 
embodied in sections 5263 to 5268 of the Revised Statutes (U. S. 
Comp. St. 1901, pp. 3579, 3581), authorizing any telegraph company 
organized under the laws of any state to construct, maintain, and op- 
erate lines of telegraph over and along any of the military or post 
roads of the United States, of which the road on which the complain- 
ant has attempted to plant its additional pôles is conceded to be one, 
it has the right to strengthen its line in the proposed manner without 
the consent of the défendants and without compensation to them. 

The trend of judicial opinion in the courts of the state of New Jer- 
sey has been that the public easement acquired by taking lands in that 
state for highway purposes does not include any grantable right by the 
public for the maintenance on such lands of telegraph lines by tele- 
graph companies. Turnpike Co. v. News Co., 43 N. J. Law, 381 ; 
Broome v. Téléphone Co., 49 N. J. Law, 624, 9 Atl. 754; Duke v. 
Central New Jersey Téléphone Co., 53 N. J. Law, 341, 21 Atl. 460, 
11 L. R. A. 6C4 ; Marshall v. Bayonne, 59 N. J. Law, 101, 34 Atl. 
1080; Nicoll v. Téléphone Co., 62 N. J. Law, 733, 42 Atl. 583, 72 
Am. St. Rep. 666 ; Andréas v. Gas & Electric Co., 61 N. J. Eq. 69, 
47 Atl. 555. In Nicoll v. Téléphone Co. the right to use the highways 
for téléphonie purposes was put on the same footing as the right to 
use them for télégraphie purposes, and in considering that right Mr. 
Justice Dixon, speaking for the highest court of the state, said : 

"We must therefore consider whether the acquisition by a téléphone Com- 
pany of a right to erect pôles and place wires and other fîxtures for tele- 
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phonic purposes along a publii» street wherein the fee of the land belongs 
to private persons, without the consent of sueh persons, is the taking of 
private property. 

"If the land were not subject to the easement of a public street, the matter 
would not be debatable ; but it is equally clear that, whenever the property 
of the owner of a fee in a highway is subjected by law to an additional 
servitude, it is taken, within the meaning of the Constitution. The conten- 
tion, therefore, must be over the question whether the right thus to be ac- 
quired would be an additional servitude upon the fee, or is embraced within 
the public easement, and hence grantable by the public for public use without 
regard to the owner of the fee. 

"The public easement, as interpreted in this state, is primarily a right of 
passage over the surface of the highway, and of so using and occupying the 
land within it as to facilitate such passage. In this primary right are in- 
cluded the grading, paving, cleaning, and lighting of the highway, the construc- 
tion and maintenance of street railways, with the apparatus proper for their 
use, and the maintenance of appliances conducive to the protection and con- 
venience of travelers vvhile using the way. Secondarily, the easement covers 
uses which, though their relation to the right of passage is remote, or even 
fanciful, are so generally advantageous to the owners of the fee, the owners 
of abutting property, that, rather by common consent and custom than by 
logical déduction from the primary design, they are now recognized as legiti- 
ntate. Such are the construction and maintenance of sewers, water pipes, 
and gas pipes for the convenience of persons occupying neighboring lands. 
State v. Laverack, 34 N. J. Law, 201. 

"The argument to support the proposition, that the right to construct and 
maintain a téléphone line for common public use is within this easement, is 
that the structures required for the exercise of the right are mère adapta- 
tions of the road to the passage of the electric eurrent, which thus travels 
along the highway. But the resemblance between this use and that ordi- 
narily enjoyed under the easement scarcely goes beneath the words by which 
it may be described. In reality, the electric eurrent does not use the high- 
way for passage, it uses the wire, and would be as well accommodated if the 
wire were placed in the fields or over the houses ; the highway is used only 
as a standing place for the structures. Such a use seems to us to be so dif- 
férent from the primary right of passage as to be essentially distinct. Nor 
does it rest on the saine footing as those secondary uses to which allusion 
has been made. Téléphone Unes in a street do not afford to the occupants 
of neighboring property such gênerai convenience, nor hâve they been per- 
mitted with such common and continued acquiescence, as sanction the other 
uses mentioned. 

"We therefore think that the right now under considération is not within 
the public easement, and can be acquired against the consent of the private 
owner of the fee only by condemnation under the power of eminent domain." 

The complainant is a corporation organized under the laws of the 
state of New York. The statutes of New Jersey do not give to any 
foreign telegraph corporation the privilège of exercising the power 
of eminent domain, nor does any congressional act confer such a priv- 
ilège. In Pensacola Telegraph Co. v. Western Union Telegraph Co., 
96 U. S. 1, 11, 24 L. Ed. 708, Mr. Chief Justice Waite said, concern- 
ing the congressional act of July 24, 1866: 

"The use of public property alone is granted. If private property is re- 
quired, it must, so far as the présent législation is eoncerned, be obtained by 
private arrangement with its owner. No coinpulsory proceedings are au- 
thorized- Such sovereignty under the Constitution is not interfered with. 
Only national privilèges are granted." 

There is nothing in any of the subséquent décisions of the Suprême 
Court inconsistent with this statement. That it is the feasonable and 
proper construction of the act is clear. 
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The complainant does not claim any right to plant its additional 
pôles on the properties of the défendants by virtue of any law of the 
state of New Jersey. Manifestly, it has no such right. It bases its 
alleged right on the congressional act of July 24, 1866, and on the 
fact that it has fïled with the Postmaster General, in accordance with 
the terms of that act, a written acceptance of its restrictions and ob- 
ligations. The cases cited in support of the claim are not applicable. 
There is no législation by the state of New Jersey that conflicts with 
the congressional act. If the complainant wishes to appropriate to 
its use additional property of the défendants, it must acquire the right 
to do so by private arrangement with them. There is nothing in the 
congressional act that authorizes such appropriation in any other man- 
ner. St. Louis v. Western Union Telegraph Co., 148 U. S. 100, 101, 
13 Sup. Ct. 485, 37 L. Ed. 380; Western Union Telegraph Co. v. 
Pennsylvania R. R. Co, 195 U. S. 540, 569, 25 Sup. Ct. 133, 49 L. 
Ed. 312. 

The bill of complaint will be dismissed, with costs. 



THE FERGUSON. 
(District Court, E. D. New York. February 6, 1900.) 

WlIABVES (§ 22*)— IXJURY TO DRY DOOK— ELEMENTS OF DAMAGES— LOSS OF 

Use of Dock. 

In computing the amount of damages reeoverable from a vessel for 
the négligent injury of a floating dry dock, no allowance can be made 
for the loss of the use of the dock while being repaired, where no 
actual loss resulted because ail work wliich might hâve been done in such 
dock during that time was taken care of in another owned by libelant. 

fKd. Note. — For other cases, see Wharves, Cent. Dig. § 7 ; Dec. Dig. 
§ 22.*] 

■ :■ In Admiralty. On exceptions to report of commissioner. 

Wheeler, Cortis & Haight, for libelant. 

Wing, Putnam & Burlingham, for claimant and respondent. 

CHATFIELD, District Judge. The libelant herein brought an ac- 
tion for damages to a dry dock, caused. as he alleged, through nég- 
ligent removal of a vessel from that dock, where she had been under 
course of repairs by the libelant. A decree in favor of the libelant 
\^as awarded by the décision of the Circuit Court of Appeals (153 
Fecl. 366, 82 C. C. A. 442), and a référence has been had to ascertain 
the amount of damage. The commissioner has assessed damages for 
the expense of repairing the injuries to the dock, but has refused to 
award damage for loss of the use of the dock in question, upon the 
ground that no actual loss was incurred. This fact was admitted by 
the libelant. and it appears that ail work which would hâve been done 
in the dock in question during the time it was undergoing repairs was 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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taken care of in a graving or stdne dock almost immediately along- 
side. This dock was empty at the time, and was not wanted for any 
purpose that was not accomplished otherwise during the period in 
question. Certain expense and delay was occasioned by disconnecting 
the injured sections of the large floating dry dock and in reconnect- 
ing and replacing those sections after repairs, and the inability to use 
the injured sections caused a transfer to the graving dock of ail large 
vessels, while smaller vessels were placed during this period in the 
remaining sections of the floating dry dock. Thèse expenses hâve 
been included in the award. 

The libelant contends that under the doctrine of The Cavuga, 81 
U. S. 270, 20 L. Ed. 828, affirming 7 Blatchf. 385, Fed. Cas. No. 2,537, 
and The Favorita, 85 U. S. 598, 21 L. Ed. 856, he is entitled to a 
reasonable amount, similar to demurrage for loss of use of a vessel, 
and that the fact that he had an extra dock should be considered sim- 
ilar to the substitution of an extra or spare ferryboat in the cases men- 
tioned. The libelant also cites the case of The City of Birmingham, 
138 Fed. 555, 71 C. C. A. 115, which by coïncidence was originally 
before the same commissioner who has made the détermination in 
the présent case. In that case demurrage was awarded for loss of 
service of an injured dredge, although no attempt was made to re- 
place the injured dredge by making use of a spare dredge, which 
could hâve been substituted if the owner of the dredges had seen 
fit to do so. The basis for the allowance of demurrage was held to 
be an estimate of the reasonable value of the use of a dredge, like the 
one injured, during the period of repair. 

The commissioner in the présent case has found that restitution ad 
integrum for the tort committed should be the basis of recovery, but 
that only actual outlay for repairs and expenses can be included ; that 
possible profits, or supposable business which might hâve been done, 
cannot be taken into account as the basis for damage. He has dis- 
tinguished between the cases of the ferryboats and dredge and that 
of a dry dock. This court is disposed to difïer with the commissioner 
in his idea that there is any distinct reason why one method of com- 
putation should be used in the case of a dredge, and a différent one 
in the case of a floating dry dock. But it is a more serions question 
to détermine a basis of value. In the ferryboat cases it was held, and 
the resuit has been approved by the highest court, that a fair com- 
pensation for the loss of use of the particular boat should be awarded 
to the party injured, without spécifie proof of damage, and even when 
loss of fares has been prevented by the substitution of another boat. 
In some instances the charter-party value of a boat has been taken 
as a fair basis of compensation. In others, as in the case of the 
dredge, an estimate of that valuation has been made. But the cases 
mentioned seem to hâve ail been decided upon the theory that if a 
rental or charter or actual value of a vessel, as a boat capable of use 
for the purposes to which it was being put, can be satisfactorily and 
legally estimated, then this amount will be a fair basis for computa- 
tion of damage caused by the loss of use of such a boat. 

It has been assumed by the libelant herein, and seems to be fre- 
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quently asserted, that damages under such circumstances should be 
allowed according to the share of the profits which that particular 
boat would hâve earned if it had been kept in service, even though 
the same particular profits were obtained, without appréciable loss, 
by the libelant through the use of a différent boat, or by the use of the 
remaining boats without hiring any in addition. 

An examination of the cases shows no basis for this contention. As 
has been said, restitution is the basis of allowance of damages, and 
in the case at bar the commissioner seems to hâve found and allowed 
every item of damage or loss of use which has been proved. The 
mère inconvenience of using one dock for another, or of being de- 
prived of having two docks for use in place of one, is not shown to 
be ascertainable in money value. The case is not like one where dam- 
ages for pain and suffering can be assessed, and the report must be 
confirmed. The allowance for coal will be corrected by including 
five days rather than one. 



In re ERNEST MARTIN & CO. 

(District Court, S. D. New York. September 10, 190S.) 

Attobney and Client (§ 117*)— Collections— Dcty op Attobney. 

Wbere an attorney at law collecta a sum of money on a claim placed 
in his hands before he is engagea for a bankrupt estate, he is required, 
in the absence of fraud, to pay it to the client for whom he made the 
collection, notwithstandiug he receives it during the time he is employed 
for the estate. 

[Ed. Note. — For other cases, see Attorney and Client, Dec. Dig. § 117.*] 
(Syllabus by the Judge.) 

Marcus Helfand, for the motion. 
Robert L. Turk, opposed. 

ADAMS, District Judge. Ernest Martin & Company, the bank- 
rupts herein, on the 25th of October, 1904, made their note for the 
sum of $500, payable to the order of Moses Blumenau at the Consoli- 
dated National Bank of New York, with interest. This note became 
due in October, 1905, and then amounted with interest, to $530. Some 
time in May, 1905, one Joseph Paris, into whose possession the note 
had corne in a negotiable form, called at the law office of Mr. Rob- 
ert L,. Turk and left the note with him for collection. In the early 
part of the succeeding October, Mr. Turk placed it in his bank, the 
said note mentioned above, for collection. Thereafter and on or 
about the 24th of October, 1905, and before the note become due, 
Martin & Company consultée Mr. Turk with référence to their finan- 
cial affairs and he advised bankruptcy proceedings, The pétition and 
schedules were filed by him as their attorney during the afternoon of 
the 25th of October, 1905. On the morning of that day, the note in 
question was paid to the said bank. On the 26th of October, 1905, 

•For otber cases see same topic & S numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Mr. Turk received a notice from the bank that the note had been col- 
lected and almost simultaneously with the receipt of the notice, Paris 
called on Mr. Turk and demanded his money, which was handed over 
to him, less $30, which Mr. Turk retained as his fee, pursuant to 
agreement. Upon this state of facts, the spécial commissioner ordered 
Mr. Turk to pay to the trustée the sum of $530 received by him, and 
the question now presented is whether such order should be confirmed. 

The theory of the spécial commissioner is that Mr. Turk being aware 
of the bankrupts' financial condition when he made the payment, it 
should therefore be regarded as a nullity, and he should be required 
to pay the money involved into the estate. 

The theory of Mr. Turk is that he merely acted as agent in the 
matter and if there is to be any recovery of the money, recourse to 
Mr. Paris, the principal, should be had. 

I think the contention of Mr. Turk should be sustained. No doubt 
the knowledge which an agent obtains is, under ordinary circumstan- 
ces, often imputable to his principal, but a somewhat différent rule 
applies where the relations of attorney and client are involved and 
there is no question of fraud. In the latter case, it is the duty of an 
attorney to turn a collection, made in the ordinary course of busi- 
ness, over to his client and not to a third person. 

This matter has not been litigated upon any theory of fraud, in 
which event, a fraud being established, a more stringent rule against 
the attorney should be applied. Mayer v. Hermann, 16 Fed. Cas. 
1241. Hère an order for the payment of money was made against 
an attorney who collected the sum in pursuance of business commit- 
ted to him long before the bankruptcy and who paid it in due course 
to his client. It seems to me that compelling the attorney to pay the 
amount again is not justified and the referee's order to that efïect 
should not be sustained. It is proper that the fee should follow the 
collection. 

Motion to confirm denied. 



In re SCHULMAN et al. 

(District Court, S. D. New York. January 19, 1909.) 

Bankeuptct (§ 241*) — Loss or Assets — Examination of Bankbupt — Oon- 

TEMPT. 

Where there was an apparent loss of assets amounting to $81,000 durlng 
the last six months of a bankrupt's business, which on his examination he 
failed to explain, and his whoie examination indicâted duplicity, inten- 
tional évasion, and refusai to disclose facts connected with the bankruptcy 
under the pretense of ignorance and stupidity, he was guilty of contempt 
and subject to imprisonment. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 241.*] 
In Bankruptcy. 

•For other cases see same topio & § numbeh in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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James, Schell & Elkus, for trustée. 

Morris Meyers, for bankrupt Samuel Schulman. 

HOET, District Judge. This is a motion to punish the bankrupt 
Samuel Schulman for contempt. In January, 1908, the bankrupt made 
a written financial statement that his assets exceeded his liabilities in 
the sum of $42,326. He was put in bankruptcy in July, 1908, and 
his schedules show that at that time his liabilities exceeded his assets 
in the sum of $19,000, showing an apparent loss in six months of 
$61,000. The bankrupt testified that his statement showing a net 
worth in January of about $42,000 was correct. He verified the sched- 
ules, and he testified that he had stock on hand at the time of the 
failure worth about $10,000. On his examination before the référée 
he was asked, in great détail and in repeated forms, to explain how 
he made the apparent loss of $61,000 during six months' business, 
and what had become of his stock of goods. Substantially no explana- 
tion was made. At first his sole statement was that he had lost money, 
without any statement of how he had lost it. Einally, at the very end 
of the examination, in answer to his own counsel, he said: 

"We sold goods to people, the panic came, and tliere lias been a lot of goods 
returned, and the goods that were returned had to he sold at a low figure." 

Ail efforts to get him to explain what the transactions were in which 
money was lost, what goods had been returned, and what goods re- 
turned were sold at a low figure entirely failed. To a great many of 
the questions he repliée! with the question, "What do you mean ?" and 
it is apparent that in most of those cases he knew what was meant. 
Although he testified that he could not read or write English, and 
although it is true that he did not speak English very well, he could 
understand it and speak it sufficiently for ail practical purposes. 
Whenever his own counsel asked him questions, he comprehended them 
well enough. On very numerous occasions his reply was the stock 
answer of the prevaricator, "I don't remember," and the whole exam- 
ination from the beginning to the end is a perfectly transparent case 
of duplicity, intentional évasion, and refusai to make any explanation 
of the facts connected with his bankruptcy under the pretense of ignor- 
ance and stupidity. The whole attitude of the bankrupt in the entire 
proceeding is that of contempt of this court and of its authority, and 
a deliberate détermination to conceal from his creditors ail the ma- 
terial facts within his knowledge relating to the afrairs of his firm. 

The bankrupt is adjudged guilty of contempt, and, as a punishment 
for such contempt, is ordered to be committed to Ludlow Street Jail 
for six months. If, after five days of such imprisonment, he wishes 
to hâve an opportunity to be again examined, the marshal will be di- 
rected to take him again before the référée for re-examination, and if, 
npon such examination, he shall make a full and satisfactory dis- 
closure of ail the material facts of the case within his knowledge, an 
application may be made to the court for a discharge from further 
imprisonment; but if he déclines to submit to such re-examination, 
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or if, having applied for it, he is guilty of the same évasion and du- 
plicity which characterize the one already had, such imprisonment 
shall continue for the term already stated. 



lu re GORDON. 

(District Court, S. D. New York. February 1, 1909.) 

No. 11,356. 

1. Bankeuptcy (§ 241*)— Examination or Bankrupt— False Testimony. 

On the examination of a bankrupt, he several times denied that lie had 
any money in his pocket, and then admitted that he had about $1.50, and 
finally, when directed to produce whatever he had in his pocket, took 
therefrom a roll of bills amounting to $100, which he claimed belonged to 
another, as the receiver finally determined. Held, that the bankrupt's 
false testimony was not prejudicial to the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 241.*] 

2. Bankeuptcy (§ 241*) — Examination of Bankrupt — False Testimony — 

Contempt. 

Where a bankrupt testified falsely with référence to the money he had 
in his possession at the time of his examination, which testimony was 
not prejudicial to his estate, he should be regarded as having purged his 
contempt by admitting the falsity of his testimony and testifying truly 
to ail the facts during such examination. 

TEd. Note. — For other cases, see Bankruptcy, Dec. Dig. § 241.*] 

In Bankruptcy. 

James, Schell & Elkus, for the motion. 
Max D. Steuer, opposed. 

HOLT, District Judge. This is a motion to punish the bankrupt for 
contempt. The bankrupt, when under examination, was asked if he 
had any money in his pocket. At first he replied that he had nothing. 
The question was repeated several times, in substance, and he made 
the same reply, except that he admitted that he had about $1.50. Final- 
ly the counsel asked him, and the commissioner conducting the ex- 
amination directed him, to produce whatever he had in his pocket. 
He then produced from his pocket a roll of bills, amounting to $100, 
and said that it was not his money, but that it belonged to a man 
named Schoolman, who had intrusted it to him for the purpose of 
making a purchase. The question who owned this money was subse- 
quently referred to a référée, and he decided that Schoolman owned 
it. The alleged contempt consists in the bankrupt's repeated déniais 
that he had any money in his pocket when first questioned on the sub- 

j ect - 

In the first place, this is a trivial matter, so far as the interests 
of the estate are concerned. Even if the bankrupt was giving inten- 
tionally false testimony, it would not, if believed, hâve wronged the 
creditors of the estate. In the next place, it is possible that the bank- 
rupt thought he had a right to answer as he did, because of the fact 

-For other cases see same topie & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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that the $100 in his pocket belonged to Schoolman, as has been décid- 
ée! by the référée. 

But there is another ground upon which I prefer to put my déci- 
sion in this case, and that is the importance of not discouraging bank- 
rupts who hâve given false testimony from afterwards admitting the 
truth. Almost every bankrupt who has intentionally concealed his 
property before bankruptcy concocts a false explanation, and, when he 
is examined, at first gives false testimony in support of such fabricat- 
ed explanation. Like ail false évidence, however, such testimony 
usually will not stand the test of thorough cross-examination by a com- 
pétent lawyer. It frequently happens that a bankrupt, after cross-ex- 
amination has exposed the improbability or absurdity of the évidence 
given, would be willing to confess the truth, if he were not afraid of 
the conséquences of the false évidence that he has given. In such 
cases he must take the chances of a p'rosecution for perjury; but, so 
far as the charge of contempt is concerned, I think that he should be 
regarded as having purged his contempt if he has, at any time in the 
course of his examination, given such full and truthful information 
concefning his estate as the creditors hâve a right to require. I think, 
therefore, as a gênerai rule, that. in cases in which the bankrupt has 
begun by giving even intentionally false testimony, if, during the 
course of the same examination, he changes his mind and testifies 
truthfully, he ought not to be punished for contempt. In exceptional 
cases, or in cases where the recantation does not take place until ad- 
journed dates, and in the meanwhile, because of his false testimony, 
any injury has happened to the estate, a différent conclusion may be 
reached. 

Motion denied. 



HILL V. WALKER. 241 

HILL et al. v. WALKER. 
(Circuit Court of Appeals, Eighth Circuit. February 1, 1909.) 

No. 2,766. 

1. Courts (§ 279*)— Jurisdictioin— Office of Jurisdictional Allégations in 

complaint in federal courts. 

Jurisdictïonal allégations in the complaint in fédéral courts are not 
made as a basis for proof at the trial, but to found the court's jurisdic- 
tion of the action at its commencement. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 279.*] 

2. Courts (§ 280*) — Propeh Jueisdictional Allégations Make Prima Faoie 

Case. 

A proper allégation of jurisdictional facts in the complaint in fédéral 
courts créâtes a prima facie case' in favor of jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 816-818; Dec. 
Dig. § 280.*] 

3. Coubts (§ 280*) — Effect of Prima Facie Case Made by Proper Alléga- 

tion of Jurisdictional Facts. 

The prima facie case in favor of jurisdiction, made by a proper allé- 
gation of jurisdictional facts in the complaint, continues until it is over- 
come by évidence which convinces the mind to a légal certainty that the 
court in f act has not jurisdiction of the action. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 816-818; Dec. Dig. 
§ 280.*] 

4. Courts (§ 339*)— State Codes of Procédure— All Défenses in Answer— 

Not Binding on Fédéral Courts. 

State codes of procédure are intended for courts of gênerai jurisdic- 
tion. Their provision that objections to the jurisdiction of the court shall 
be taken by answer is not applicable to fédéral courts, because they are 
courts of limited jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 914; Dec. Dig. § 
339.* 

Jurisdiction as affected by state laws, see note to Barling v. Bank of 
British North America, 1 C. C. A. 513.] 

5. Courts (§ 279*) — Fédéral Courts— General Denial— Not Proper Plead- 

ing to Raise Objection to Jurisdiction. 

Neither the gênerai denial under state codes nor the gênerai issue at 
common law is a proper method of challenging the jurisdiction of fédéral 
courts. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 279.*] 

6. Removal of Causes (§ 108*)— Jurisdiction— Defects— Procédure. 

Act March 3, 1875, c. 137, § 5, 18 Stat. 472 (U. S. Comp. St. 1901, p. 511), 
covers the entire field of dismissals for defects of jurisdiction arising 
upon the évidence, and not only déclares the duty of fédéral courts upon 
that subject, but also prescribes the showing necessary to the exercise of 
the power which it grants. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 108.*] 

7. Removal of Causes (§ 108*)— Jurisdiction— Dismissal— Evidence. 

When the complaint contains proper jurisdictional allégations, in order 
to justify the court in dismissing an action for want of jurisdiction, un- 
der Act March 3, 1875, c. 137, § 1, 18 Stat. 470 (U. S. Comp. St. 1901. p. 
508), évidence must be produced which convinces the mind to a légal cer- 

♦For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Kep'r Indexe» 
167 F.— 16 
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tainty "that sueh suit does not really and substantlally involve a con- 
troversy properly within the Jurisdlctlon of sald circuit court" 

Roberts v. Lewis, 144 U. S. 653, 12 Sup. Ct 781, 86 h. Ed. 579, examlned 
and distinguished. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 108.*] 
S. Appeal and Ebrob (§ 185*) — Action at Law Tbikd to Coubt Without 
Juby— General Findin g— Objections to Jubisdiction. 

When an action at law ls tried to the court without a Jury, and there 
is a gênerai flnding in favor of plaintiff, and no objection ls made to the 
Jurisdlctlon at the trial, an appellate court cannot look into the évidence 
contained in a bill of exceptions to ascertain whether jurisdlctlon was 
properly proven at the trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1166- 
1178 ; Dec. Dlg. § 185.*] 

9. Courts (§ 323*) — Jubisdiction— Evidence of Résidence— Citizenship. 

Evidence in this case examlned, and held to show plaintiff's citizen- 
ship as alleged In the complalnt, though the direct testimony only estab- 
lished bis résidence. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 885-886 ; Dec. Dig. 
i 323.*] 

Sanborn, Circuit Judge, concurs as to the last two grounds only. Hook, 
Circuit Judge, dissents. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

George B. Webster (Harry E. Sprague and Robert Funkhouser, 
on the brief), for plaintifïs in error. 

Henry B. Davis and John A. Harrison, for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. This action was brought by George W. 
Walker, doing business as the Walker Stave Company, against the 
défendants (the plaintiff s in error), to recover a balance claimed to 
be due on a contract entered into between the parties on the 23d day 
of june, 1904, by the terms of which the plaintiff agreed to sell, and 
the défendants to purchase, 2,000,000 staves of différent grades, de- 
livery to be made in about equal quantities in each month down to 
November lst of that year. It is not necessary in this place to state the 
issues more fully. The action was tried before the court without a 
jury, pursuant to stipulation. A gênerai finding in favor of the plain- 
tiff was made, and judgment entered accordingly. The judgment is 
chiefly attacked in this court upon the ground that there was no adé- 
quate proof of jurisdiction. The complaint properly states that the 
plaintiff is a citizen of the state of Illinois, and the défendant a cor- 
poration organized under the laws of Missouri. The answer is vo- 
luminous, raising many issues as to the merits of the controversy, 
and also contains a gênerai déniai which it is claimed puts in issue 
the citizenship of the plaintiff. On the trial Mr. Walker, while testi- 
fying as a witness was asked, "Where do you réside?" and answered. 
"I live in Vandalia, 111." It is now assigned as a cause for impeach- 
ing the judgment that this testimony constitutes the only évidence 

•For other cîses see same topic & S kumber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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as to plaintiff's citizenship. The inaccuracy of the proof was in no 
way challenged in the trial court, but is now présentée! hère for the 
first time. 

In passing upon this question, it is necessary to distinguish clearly 
between failure to plead jurisdictional facts in the complaint and a 
deficiency of proof on that subject in the évidence. The jurisdiction 
of fédéral courts, being limited, is aided by no presumption. Until 
the facts requisite to that jurisdiction are brought upon the record, 
there is no foundation for the exercise of any judicial power in the 
cause. It has therefore been uniformly held that thèse facts must 
appear with certainty and précision either in the complaint alone, or 
in the complaint when supplemented by other documents constituting 
a part of the record proper. Their absence cannot be waived, be- 
cause they pertain to jurisdiction of the subject-matter and not of 
the person. By far the greater number of cases in which judgments 
hâve been set aside for jurisdictional reasons fall under this head. 
The facts essential to jurisdiction were not brought upon the record. 
The only other class is where want of jurisdiction has been disclosed 
by the évidence. In ail such cases, with possibly one or two excep- 
tions, the defect has appeared not from a failure to prove the al- 
légations of the complaint, but by direct and positive évidence show- 
ing that the suit was not within the cognizance of fédéral courts. 
The présent case falls under neither of thèse classes. Hère the juris- 
dictional facts are alleged with certainty and précision, and the évi- 
dence does not show that jurisdiction is wanting. 

The jurisdictional averments of the complaint in fédéral courts are 
not made as a basis for proof at the trial, but to found jurisdiction 
of the suit. They are not held in suspense until supported by proof, 
like allégations respecting the merits ; but immediately, upon the fil- 
ing of the complaint, they accomplish their purpose. Thereupon, by 
virtue of such allégations, plenary jurisdiction of the court over the 
cause arises. That jurisdiction is not suspended by a déniai in the 
answer or defeated by such a déniai combined with an inaccuracy or 
insufficiency of proof on the subject, but continues unimpaired until 
évidence is produced showing clearly that jurisdiction in fact does 
not exist. What, then, is the force and effect of a proper pleading of 
jurisdictional facts? (1) It makes a prima facie case in favor of 
jurisdiction. (2) Such jurisdiction continues until évidence is pro- 
duced which convinces the mind to a "légal certainty" that the court 
in fact is without lawful cognizance of the suit. 

Before examining the authorities which we believe support thèse 
propositions, it will be advantageous to consider the conformity act 
of June 1, 1872 (17 Stat. 196, c. 255), and the act of March 3, 1875, 
c. 137, § 1, 18 Stat. 470 (U. S. Comp. St. 1901, p. 508), section 5 of 
which defines the duty of fédéral courts as to the dismissal of suits 
for defects of jurisdiction arising upon the évidence. Before the 
passage of thèse statutes the jurisdiction of thèse courts could only 
be challenged by a separate plea which presented the question clearly 
as a subject for actual litigation. There is nothing in either of the 
acts which nécessitâtes a change in this practice, and there are sub- 
stantial reasons for the continuancë either of that method, or of some- 



241 167 FEDERAL REPORTER. 

thing no less direct and clear. Most of the state codes embodying 
the reformed procédure require ail pleas and défenses to be set up in 
the answer. Thèse codes, however, are intended to regulate the prac- 
tice in courts of gênerai jurisdiction. Under them the objection that 
a cause is not properly within the jurisdiction of the court very sel- 
dom arises; and when it does arise it is shown upon the face of the 
pleading by the nature of the cause of action, and therefore requires 
no investigation of matters of fact. The jurisdiction of our national 
courts, on the contrary, being limited, every cause brought before 
them présents a question of jurisdiction, and the subject often in- 
volves a serious controversy upon the facts. This fundamental dif- 
férence between the courts of the states and of the nation justifies a 
différence in practice. The existence of jurisdiction being a part of 
every suit in the fédéral courts, and arising in much the greater num- 
ber of cases out of facts wholly independent of the cause of action, 
the issue upon that subject ought not to be commingled in the an-, 
swer with issues upon the merits. Such a practice tends to obscure 
this question of primary importance and thus cause it to be over- 
looked through inadvertence. It also leads to confusion in the trial 
of the cause, as was early pointed out by Judge Hâmmond in Refin- 
ing Co. v. Wyman (C. C.) 38 Ked. 574. But the greatest objection 
is that it is idle and oppressive to require litigants to corne before 
the court with their witnesses, prepared to try a cause upon the 
merits, when the jurisdiction of the court to hear the merits is in con- 
troversy. It is a noteworthy fact that, since the passage of the acts 
above referred to, the same as before, whenever it is proposed to 
really controvert the question of jurisdiction, the issue is raised by 
a separate plea. That has at ail times been recognized at the circuit 
as the better practice. The gênerai déniai is now a part of nearly 
every answer in a code state, and, as a rule, is interposed simply as 
a catch-ail to cover any matter that may hâve been omitted through 
inadvertence. To allow such fundamental subjects as jurisdiction to 
be litigated under such an issue is simply to invite inadvertencies on 
the one hand and sharp practice on the other. There being substan- 
tial reasons for the présentation of this issue in the fédéral courts 
apart from the merits, the conformity act does not preclude them from 
adopting and enforcing such a practice on the subject as will be most 
conducive to a fair and efficient administration of justice in those 
tribunals. 

Speaking of the conformity act, the Suprême Court says, in In- 
dianapolis & St. Louis Railroad Co. v. Horst, 93 U. S. 291, 23 L. 
Ed. 898: 

"The conformity ls required to be as near as may be — not as near as may 
be possible, or as near as may be practieable. This indeflniteness may hâve 
been suggested by a purpose: It devolvéd upon the judges to be affected the 
duty of construing and deciding, and gave to them the power to reject, as Con- 
gress doubtless expected they would do, any subordinate provision in such 
state statutes which, in their judgment, would unwisely incumber the adminis- 
tration of the law, or tend to defeat the ends of justice in their tribunals." 

This court also, speaking by Judge Sanborn in the case of Collin 
County National Bank v. Hughes, 155 Fed. 389, 83 C. C. A. 661, 
says : 
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"ïhe Suprême Court and this court hâve neld that strict conformity to the 
practice and proceedings in the state courts is tmpracticable, and that this 
section does not require the courts of the United States to adopt any rule of 
pieading, practice, or procédure enacted by state statute or announced by the 
décision of state courts which would restrict their jurisdiction or unwisely in- 
cuinber the administration of justice in their tribunals." 

Congress has also clearly intimated that jurisdictional questions 
may be raised by plea. Section 1011 of the Revised Statutes was 
amended by the act of February 18, 1875, c. 80, 18 Stat. 318 (U. S. 
Comp. St. 1901, p. 715), more than three years after the passage of 
the conformity act, so as to read: 

"There shall be no reversai in the Suprême Court or in a Circuit Court up- 
on a writ of error for any error in ruling any plea in abatement other than 
a plea to the jurisdiction." 

Hère is a manifest indication in a fédéral statute that jurisdictional 
questions may properly be raised by plea in abatement, and, of course, 
when there is a fédéral statute on a subject of practice, that is para- 
mount to state statutes notwithstanding the conformity act. In our 
judgment, therefore, the rule of the codes that ail pleas and défenses 
shall be embodied in the answer is not obligatory upon the fédéral 
courts when dealing with the subject of jurisdiction. 

But if the code practice were controlling, it affords no justification 
for presenting objections to the jurisdiction of the court in the covert 
and indirect form of a gênerai déniai. As Chief Justice Ryan early 
pointed oui, the rule of the codes that ail défenses shall be contained 
in the answer has in no way changed the nature of the défenses. 
Dutcher v. Dutcher, 39 Wis. 651. Pleas to the jurisdiction were al- 
way s affirmative, and the burden of their proof rested upon the de- 
fendant. The fact that under the codes they may be combined in the 
answer with défenses on the merits has not changed their character. 
They are still affirmative in their nature, and should be supported 
with affirmative proof by the party interposing them. 

Again, though under the codes pleas in abatement must be united 
in the answer with pleas in bar, they cannot be so combined at the 
trial. On the contrary, their nature is so divergent that, though com- 
bined in the answer, they must be tried separately. This is not only 
the rule in the fédéral courts (Kirven v. Virginia-Carolina Chemical 
Co., 145 Fed. 288, 291, 76 C. C. A. 172; Ashley v. Board, 8 C. C. A. 
455, 468, 60 Fed. 55, 68; Terry v. Davy, 46 C. C. A. 141, 143, 107 
Fed. 50, 52; Toledo Traction Co. v. Cameron, 137 Fed. 48, 54, 69 
C. C. A. 28; Wetmore v. Rymer, 169 U. S. 115, 120, 18 Sup; Ct. 
293, 42 L,. Éd. 682), but has likewise been found necessary in state 
courts controlled by the code practice (Board of Supervisors v. Van 
Stralen, 45 Wis. 675; Id., 46 Wis. 374, 1 N. W. 106; Wells v. Pat- 
ton, 50 Kan. 732, 33 Pac. 15; Christian v. Williams, 35 Mo. App. 
297). Inasmuch as pleas to the jurisdiction are by their nature so 
distinct from défenses involving the merits as to require a separate 
trial, there is no foundation in reason for the rule which requires 
both to be combined in the answer. 

But the présent case is independent of state practice. It is con- 
trolled by section 5 of the act of 1875, Under that statute as con- 
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strued by the Suprême Court, the question hère raised relates to the 
burden of proof rather than the form of pleading. Section 5 reads 
as follows : 

"If, in any suit commencée! in a Circuit Court or removed from a state 
court to a Circuit Court of the United States, it shall appear to the satisfac- 
tion of said Circuit Court, at anj- time after sucli suit has been brought or 
removed thereto that such suit does not really and snbstantiàlly involve a 
dispute or controversy properly within the jurisdiction of said Circuit Court, 
or that the parties to said suit hâve been improperly or Collusively made or 
joined, either as piaintiffs or défendants, for the purpose of creating a case 
cognizable or removable under this act, the said Circuit Court shall proceed no 
further thereln, but shall dismiss the suit or remand it," etc. 

We cannot understand this statute without considering the mischief 
which it was designed to remedy. Under the old practice, when a 
want of jurisdiction did not appear on the face of the record, the 
objection could only be made by plea in abatement. Pleading to the 
merits operated as a final waiver of the defect, binding upon the 
court as well as the litigants. Under this rule the court would often 
discover on the trial that it had no jurisdiction of the case, and yet 
be without power to take judicial notice of the fact. Furthermore, by 
section 1 of the act of 1875 the restrictions upon suits by assignées 
of bills, notes, and other choses in action which existed under the 
original judiciary act of 1789 were swept away and the door opened 
wide for fraud by collusive transfers. Section 5, quoted aboyé, was 
framed to meet both of thèse difficulties. Its most notable feature is 
that it deals only with those defects of jurisdiction which are dis- 
closed by évidence. For those which appear on the face of the plead- 
ings, there was no need of législation. Whenever the complaint 
alone, or aided by the record, failed to show the existence of juris- 
diction, fédéral courts had from the beginning taken notice of the 
fact sua sponte, and dismissed the cause. Bingham v. Cabot, 3 Dali. 
382, 1 L. Ed. 6i6 ; Emory v. Greenough, 3 Dali. 369, 1 L. Ed. 640 ; 
Capron v. Van Noorden, 2 Cranch, 126, 2 L. Ed. 229 ; Brown v. 
Keene, 8 Pet. 112, 8 L. Ed. 885. The practice in such cases previous 
to 1875 was precisely what it has been since. That statute assumes 
that the complaint will on its face show a case within the cognizance 
of fédéral courts, and deals only with defects of jurisdiction which 
exist dehors the pleadings. Hère the courts were in need of statu- 
tory aid. As already explained, such defects could be attacked at 
common law only by plea in abatement, and were forever waived by 
pleading to the merits. As a matter of practical expérience, however, 
the fact that the court was without jurisdiction would often first 
appear incidentally at the trial in the production of évidence; bût as 
there had then been a plea to the merits, it was too late by the rule 
of the common law to deal with the subject. The resuit was that the 
jurisdiction of the courts was frequently imposed upon ; but the 
courts, though cognizant of the wrong, felt themselves powerless to 
afford a remedy without the aid of législation. De Sobry v. Nichûl- 
son, 3 Wall. 420, 427, 18 L. Ed. 263; Farmington v. Pillsbury, 114 
U. S. 138, 143, 5 Sup. Ct. 807, 29 L. Ed. 114. Section 5 of the act 
of 1875 was 'designed to reach this evil, which it was feared would be 



HILL V. WALKEK. 247 

greatly aggravated by section 1 of that act. Williams v. Nottawa, 
104 U. S. 209, 26 L. Ed. 719. Its object was to release the fédéral 
courts from the rule of the common law by which ail objections to 
jurisdiction were waived by pleading to the merits, and to enable 
those courts to protect themselves at ail times against frauds upon 
their jurisdiction. It does not deal with the subject of pleading in 
any way, save only to provide that want of jurisdiction shall be con- 
sidered "at any time." The Suprême Court in applying the act has 
held that the question may now be brought forward in any manner 
either by plea, answer, or motion ; but however presented, a dis- 
missal of the cause is not authorized until it is made to appear to the 
satisfaction of the court by some affirmative showing in support of 
the pleading, whatever its form, "that such suit does not really and 
substantially involve a dispute or controversy properly within the ju- 
risdiction of said Circuit Court." The statute covers the entire field 
of dismissals for defects of jurisdiction arising upon the évidence, 
and not only déclares the duty of fédéral courts upon that subject. 
but also prescribes the showing necessary to the exercise of the power 
which it grants. It requires proof which shall satisfy the court that 
the suit does not "really and substantially" come within its jurisdic- 
tion. The gênerai déniai has no place within its language which calls 
for affirmative proof and hence affirmative pleading. It was never in- 
tended to absolve counsel, when challenging the jurisdiction of the 
court, from the duty of framing their pleading, or other form of at- 
tack, so as to présent the question clearly and directly as a subject 
of actual controversy. The right to hear the objection at any time, 
or in any manner, is for the protection of the court. It does not au- 
thorize a covert form of raising the issue without actually litigating 
it at the trial, but for the purpose of holding it in reserve as a pos- 
sible basis of error in case of an unsatisfactory judgment. Such a 
procédure, instead of defeating fraud, would encourage it. While the 
court may seize upon any form of pleading for the purpose of pro- 
tecting itself against frauds upon its jurisdiction, still counsel ought 
not to be permitted to use a mère form of pleading as a means of 
presenting this question for the first time in an appellate court with- 
out any actual contest of the jurisdiction in the court below. Such 
a practice leaves the existence or nonexistence of jurisdiction to be 
determined by a process of spéculative inference from the pleadings, 
without disclosing the actual facts upon which jurisdiction dépends. 
The présent case is an impressive illustration of the results of such 
a practice. Hère there is no proof of facts showing a want of juris- 
diction, but simply a gênerai déniai combined with an informality in 
the évidence. Such is not the plan of the statute. It requires the 
production of évidence which shall bring the real facts to light. It is 
a grievous hardship for litigants to be led over the long course of 
fédéral justice in the belief that they are having their rights adjudi- 
cated, only to learn at the end that the entire proceeding is a nullity. 
Such a resuit should be strictly confined to the necessity which affords 
its only justification. Owing to the limi'ted jurisdiction of the féd- 
éral courts, such hardship cannot be avoided when the facts essential 



248 167 FEDERAL EEPORTElt. 

to jurisdiction hâve not been brought upon the record; but when 
jurisdiction lias once bcen established by proper averments in the 
complaint, it should remain until proof lias been produced upon an 
actual trial of the issue that the cause is one which, in the language 
of the statute, "does not really and substantially involve a dispute or 
controversy properly within the jurisdiction of the court." Such a 
practice is within the fair intent of the act, and lias received the ap- 
proval of the fédéral courts. 

This will appear if we now return to the propositions announced 
in the earlier part of this opinion. The first of thèse was that a 
proper allégation of jurisdictional facts in the complaint créâtes a 
prima facie case in favor of jurisdiction. That rule was first clearly 
stated in Sheppard v. Graves, 14 How. 505, at page 510, 14 L,. Ed. 
518, as follows : 

"The true doctrine applicable to the question is this: That nlthough In the 
courts of the United States it is necessary to set forth the grounds of their 
cognizance as courts of limited jurisdiction, yet, wherever jurisdiction shall 
be averred in the pleadings, in conformity with the laws creating those courts, 
it must be taken prima facie as existing, and that it is incumhent on him who 
would impeach that jurisdiction for causes dehors the pleading to allège and 
prove such causes ; that the necessity for the allégation and the burden of 
sustaining it by proof both rest upon the party taking the exception." 

The other doctrine announced in the same case, that the objection 
could only be taken by plea, has, of course, been done away with. But 
so far as we are aware, the rule just quoted is still the rule of the féd- 
éral courts. What the défendant is attempting to do is to challenge 
the jurisdiction of the court, and in order to do that he must not 
simply deny the citizenship as alleged in the complaint, but must al- 
lège affirmatively facts showing that the plaintiff and défendant are 
citizens of the same state, or make such other averments as shall 
show directly that the cause is beyond the lawful cognizance of the 
court. 

The latest déclaration of the Suprême Court, that a proper aver- 
ment showing diversity of citizenship makes out a prima facie case 
in favor of jurisdiction, is in Steigleder v. McQuesten, 198 U. S. 
141, 25 Sup. Ct. 616, 49 L. Ed. 986, where the court says : 

"The avéraient in the bill that the parties were citizens of différent states 
was sufficient to make a prima facie case of jurisdiction, so far as it de- 
pended on citizenship." 

The same rule is declared by the Circuit Court of Appeals of the 
Seventh Circuit, in Adams v. Shirk, 117 Fed. 801, 55 C. C. A. 25 : 
"The proper allégation of jurisdictional facts prima facie was true." 
There the objection was raised in a common-law state by the gên- 
erai issue. That, however, is quite as broad a form of pleading as 
the gênerai déniai under the code, and would admit of any attack 
upon the jurisdiction of the court which would be possible under a 
déniai in a code state. Furthermore, inasmuch as a fédéral statute 
permits the objection to be raised "at any time," it would not be waiv- 
ed in the national courts by pleading to the merits under the one prac- 
tice any more than the other. 
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The fact, however, that the proper averment of the citizenship 
of the parties in the complaint créâtes a prima facie case in favor of 
jurisdiction becomes more manifest when we consider the second 
proposition, namely, that the prima facie case thus made remains un- 
til it is overcome by évidence which satisfies the mind "to a légal 
certainty" that jurisdiction does not in fact exist. This second prop- 
osition was also first clearly announced in Sheppard v. Graves, 14 
How. 505, 14 L. Ed. 518. It was again stated in the case of Barry 
v. Edmunds, 116 U. S. 550-559, 6 Sup. Ct. 501, 506, 29 L. Ed. 729, 
where it is said, when the complaint contains proper jurisdictional 
allégations, the Circuit Court is not justified in dismissing a cause for 
want of jurisdiction — 

"unless the facts, when made distinctly to appear on the record, create- a 
légal certainty of the conclusion. Nothing less than this is meant by the 
statute when it provides that the failure of its jurisdiction on this account, 
'shall appear to the satisfaction of said Circuit Court.' " 

In that case the question arose as to the amount in controversy. 
The trial court, after receiving the verdict of the jury, instituted an 
inquiry upon that subject, and reached the conclusion that the suit 
really did not involve an amount sufncient to confer jurisdiction upon 
the court, and dismissed the cause. There was much évidence to sup- 
port this conclusion, but the Suprême Court held that it was not suf- 
ficient to justify the dismissal, and reversed the cause, announcing 
the rule in the language above quoted. 

In the case of Hartog v. Memory, 116 U. S. 588, 6 Sup. Ct. 521, 
29 L. Ed. 725, the jurisdiction was based upon an allégation of diver- 
sity of citizenship. It appears from the record in the lower court 
(C. C.) 23 Fed. 835, that there was a gênerai déniai in the answer. 
In the course of the trial there was évidence tending to show that 
both parties were aliens, and the trial court for that reason, on mo- 
tion of the défendant after verdict, dismissed the cause for want of 
jurisdiction. After referring to the statute of 1875, and the causes 
which led to its enactment, the Suprême Court says (page 590 of 116 
U. S., page 522 of 6 Sup. Ct. [29 L. Ed. 725]) : 

"Neither party has the right, however, without pleading at the proper time 
and in the proper way, to introduce évidence the only purpose of which is 
to inake out a case for dismissal. The parties cannot call on the court to go 
behind the averments of citizenship in the record except by a plea to the ju- 
risdiction or some other appropriate form of proceeding. The case is not to 
be tried by the parties as if there was a plea to the jurisdiction when no 
such plea has been flled. The évidence must be directed to the issues, and 
it is only when the facts material to the issues show there is no jurisdiction 
that the court can dismiss the case upon the motion of either party." 

In this case there was a gênerai déniai, and the évidence also tend- 
ed strongly to show that the proper diversity of citizenship did not 
exist. But the Suprême Court ruled that notwithstanding that show- 
ing, and notwithstanding a motion made in the trial court challenging 
its jurisdiction, still the trial court could not dismiss the cause for 
want of jurisdiction because the plaintif!" had had no opportunity, 
after the question was directly raised, to meet that issue. The prés- 
ent case is much stronger than the Hartog Case for sustaining the 
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judgment. Hère such évidence as was adduced tended to support 
the allégations of the complaint as to the citizenship of the parties. 
Hère no motion challenging the jurisdiction was made in the trial 
court, as was done in that case; but we are now asked, upon atten- 
tion being called for the first time to the inaccuracy of the évidence, 
to reverse the judgment for want of jurisdiction. That would be to 
go directly in opposition to the case of Hartog v. Memory, for there 
the Suprême Court, though the issue in the pleadings was the same 
as hère, reversed the action of the trial court in dismissing the case, 
without giving to the plaintiff an opportunity to show that évidence, 
which on its face affirmatively established a want of jurisdiction, was 
in fact not true. 

The case of Hartog v. Memory is an unqualified holding that any 
lack of évidence to support the jurisdictional averments of the com- 
plaint must be challenged in the trial court, and cannot be raised for 
the first time on appeal ; and it further holds that, in order to justify 
a dismissal by the trial court for want of jurisdiction, the évidence 
material to that subject must show directly and affirmatively that 
there is no jurisdiction. This case has never been overruled; nor 
has it been in any way qualified except as we shall presently point out- 
On the contrary, it has been referred to as a controlling authority 
as frequently as any décision of the Suprême Court dealing with the 
subject of jurisdiction. The folio wing are only the more important 
cases in which it has been thus cited: Morris v. Gilmer, 129 U. S. 
315, 9 Sup. Ct. 289, 32 L. Ed. 690 ; Wetmore v. Rymer, 169 U. S. 
115, 18 Sup. Ct. 293, 42 L. Ed. 682; Huntington v. Laidley, 176 
U. S. 668, 20 Sup. Ct. 526, 44 L. Ed. 630 ; Impérial Refining Co. v. 
Wyman (C. C.) 38 Ped. 574, 576, 577, 3 h. R. A. 503 ; Hewitt v. 
Story (C. C.) 39 Fed. 158-160; Foster v. Cleveland, C, C. & St. L- 
Ry. Co. (C. C.) 56 Fed. 434-436; Gubbins v. Laughtenschlager (C. 
C.) 75 Fed. 615, 620; National Masonic Accident Association v. 
Sparks, 83 Fed. 225, 227, 28 C. C. A. 399 ; Terry v. Davy, 107 Fed. 
50, 52, 46 C. C. A. 141 ; Adams v. Shirk, 117 Fed. 801, 804, 55 C. 
C. A. 25; Pennsylvania. Company v. Bay (C. C) 138 Fed. 203-205; 
Every Evening Printing Co. v. Butler, 144 Fed. 916, 918, 75 C. C. 
A. G57; Briggs v. Traders' Co. (C. C.) 145 Fed. 254, 257; Kirven 
v. Virginia-Carolina Chemical Co., 145 Fed. 288-291, 76 C. C. A. 
172; Gaddie v. Mann (C. C.) 147 Fed. 955, 959; Acord v. Western 
Pocahontas Corporation (C. C.) 156 Fed. 989; Crosby v. Cuba Rail- 
road Co. (C. C.) 158 Fed. 144. 

In the case of Morris v. Gilmer, 129 U. S. 315, 9 Sup. Ct. 289, 32 
E. Ed. 690, Hartog v. Memory is reviewed, and sorae of the gênerai 
language there used is said to hâve been irrelevant to the question 
before the court, and the décision is qualified to the extent of allow- 
ing a jurisdictional objection to be raised by any form of pleading. 
The substantial ground, however, of the décision in Hartog v. Mem- 
ory is not questioned but reaffirmed. At page 325 of 129 U. S., page 
292 of 9 Sup. Ct. (32 L. Ed. 690), Mr. Justice Harlan, referring to 
the évidence necessary to support a dismissal for want of jurisdic- 
tion under the act of 1875, says: 
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"It is true that by the words of the statute this duty arose only when it np- 
pcared to the satisfaction of the court that the suit was not one within its ju- 
risdiction." 

And again, at page 326 of 129 U. S., page 292 of 9 Sup. Ct. (32 
h. Ed. 690) : 

"But the above rule is equally applicable in a case in which the avéraient 
as to eitizenship is suffieient, and such avéraient is shown in some appro- 
pria te mode to be untrue." 

And again, on the same page: 

"And the statute does not prescribe any particular mode in which such 
fact niay be brought to the attention of the court. It may be done by affi- 
davits, or dépositions taken in the cause may be used for that purpose. How- 
ever done. it should be upon due notice to the parties to be affected by the 
dismissal." 

If it was error in the trial court in the Hartog Case, where the évi- 
dence upon the record affirmatively shovved a lack of jurisdiction, 
to dismiss without giving the plaintifï an opportunity to rebut that 
évidence, surely hère, where the évidence upon the record tends to 
support the averments of the complaint, and no question as to the 
suffîciency of that évidence was in any way raised in the trial court, 
it would be a pernicious practice for this court to set the judgment 
aside upon its attention being called to an informality in the évidence. 

In Deputron v. Young, 134 U. S. 241, 10 Sup. Ct. 539, 33 L. Ed. 
923, after verdict a pétition was filed by the défendant in which he 
alleged that the plaintifï, Young, was not the real party in interest, 
and that the title to the property in controversy had been collusively 
transferred to her for the sole purpose of vesting apparent jurisdic- 
tion in the fédéral court. To this pétition an answer was interposed, 
and a trial had which resulted in a déniai of the application. Speak- 
ing of the proof required by section 5 of the act of 1875, the court 
says, at page 252 of 134 U. S., page 544 of 10 Sup. Ct. (33 E. Ed. 
923): 

"In Barry v. Edmunds, UG U. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 729, it was 
held that a suit cannot properly be dismissed by a Circuit Court of the United 
States, as not involving a controversy within the jurisdiction of the court, 
unless the facts when made to appear on the record create a légal certalnty 
of that conclusion. 'Nothing less than this,' said Mr. Justice Matthews, 'is 
inennt by the statute. when it provides that the failure of its jurisdiction, on 
this account, shall appear to the satisfaction of said Circuit Court.' " 

In Mexican Central Railway Company v. Pinkney, 149 U. S. 194, 
13 Sup. Ct. 859, 37 L. Ed. 699, jurisdiction was rested upon diversity 
of citizenship which was properly pleaded in the complaint. There 
was a gênerai déniai. On the trial of the cause, by cross-examina- 
tion of the plaintifï, évidence was developed which tended to show 
that the plaintifï, instead of being a citizen of Texas, as alleged in 
the complaint, was in fact a citizen of the territory of Arizona. If 
this had been true, it would hâve divested the court of jurisdiction. 
The défendant asked leave to file a plea raising this question. The 
application was denied. So far as the record shows, there was no 
évidence to support the jurisdictional averments of the compilant, al- 
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though, as we hâve already stated, there was a gênerai déniai in the 
answer. The Suprême Court sustained the action of the trial court. 
In Wetmore v. Rymer, 169 U. S. 115, 18 Sup. Ct. 293, 42 L- Ed. 
682, the question again related to the sum or value in controversy. 
The défendant at the close of plaintiff's évidence moved to dismiss 
the case upon the ground that the value of the property involved 
had been collusively exaggerated for the purpose of conferring juris- 
diction upon the court. The motion was then denied, and the cause 
proceeded to verdict, which was in favor of the plaintifï for only 
$1. Thereupon the court again entertained the motion of the défend- 
ant and dismissed the cause. The Suprême Court, after an extended 
review of the authorities, reversed this action of the trial court upon 
the following statement of the rule: 

"Applying the law as heretofore stated by this court, In the cases cited, 
that a suit cannot be properly dismissed by a Circuit Court as not substan- 
tially involving a controversy within its jurisdiction, unless the tacts, when 
made to appear on the record, create a légal certaitity of that conclusion, we 
conclude that, in the présent case, the want of jurisdiction was not made 
clear, and that the évidence before the court did not warrant a disinissal of 
the action for want of jurisdiction." 

The same doctrine is again annovmced in Hunt v. N. Y. Cotton 
Exchange, 205 U S. 322-333, 27 Sup. Ct. 529, 51 L. Ed. 821. That 
was a plea to the jurisdiction on the ground that the amount involved 
had been collusively stated for the purpose of creating jurisdiction. 
The court says : 

"On the issue presented by the plea, the burden of proof was upon the ap- ■ 
pellant, and he was required to establish by a prépondérance of the évidence 
that the amount involved was less than the jurisdictional amount." 

In support of this proposition Sheppard v. Graves, 14 How. 505, 
14 L. Ed. 518, is cited by the court, thus clearly indicating that the 
rule declared in that décision, that a proper averment of jurisdictional 
facts créâtes a prima facie case and devolves the burden of rebut- 
ting it upon the défendant, was not changed either by the act of 
1.875 or by the conformity act. 

The subject was brought under examination in this court in Na- 
tional Masonic Association v. Sparks, 83 Eed. 225, 28 C. C. A. 399 ; 
also by the Court of Appeals of the Third Circuit in Every Evening 
Printing Co. v. Butler, 144 Fed. 916, 75 C. C. A. 657. In the last 
case the question related to the citizenship of the parties, and was 
presented in the answer by the gênerai issue. The case arose in the 
state of Delaware, where the common-law procédure is still in force; 
but, as already remarked in regard to the case of Adams v. Shirk, 
the plea of the gênerai issue at common law would admit any défense 
which a gênerai déniai would admit under the codes; and the doc- 
trine declared by the court is quite as applicable as it would hâve been 
if the case had arisen in a code state. There the court says: 

"Even if défendant below had challenged the jurisdictional fact of diverse 
citizenship, as alleged in the déclaration, at the proper tiiue, by appropriate 
plea or notice, the burden of proviiig by compétent évidence its own affirma- 
tive averment in that regard would hâve fallen upon it." 
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Toledo Traction Company v. Cameron, 137 Fed. 48, 69 C. C. A. 
28, arose in the state of Ohio, where they hâve the code practice. 
The complaint contained proper averments showing that plaintiff and 
défendant were citizens of différent states. There was a gênerai dé- 
niai in the answer. No proof was adduced at the trial in support of 
the jurisdictional averments. After verdict and judgment, the de- 
fendant, by motion, raised the objection that the court was without 
jurisdiction. We shall examine this case more at length hereafter. 
At présent we simply cite the language of the Court of Appeals of 
the Sixth Circuit as to the évidence which is necessary to justify a 
dismissal for want of jurisdiction. Speaking of the action of the 
trial court on that subject, it is said: 

"The court was acting under the authority of the act of 1875, and it is set- 
tled that it must clearly appear that the court is being imposed upon, in order 
to justify a dismissal of the cause ; and we may add that this rule is applied 
with increased rigor when the présentation of the objection is long delayed, 
as when the case lias been tried and a verdict and judgment on the merits 
bas been reached before the attention of the court has been drawn to it ; pre- 
supposing, of course, that the lack of jurisdiction is not apparent on the rec- 
ord. Deputron v. Young, 134 U. S. 241, 10 Sup. Ct. 539, 33 L. Ed. 923." 

Surely if this is the rule when the objection is taken in the trial 
court, it ought to be enforced with even greater rigor when, as hère, 
the objection is for the first time raised on appeal. In fact, such an 
objection ought to be conclusively barred in the appellate court, be- 
cause there it is impossible to produce the évidence showing the ac- 
tual citizenship of the parties. 

The only cases in apparent conflict with the rules which we hâve 
been considering are Roberts v. Lewis, 144 U. S. 653, 12 Sup. Ct. 781, 
36 L. Ed. 579, and a case in this circuit based wholly upon that case, 
Cole v. Carson, 153 Fed. 278, 82 C. C. A. 408. Roberts v. Lewis was 
an action of ejectment arising in the state of Nebraska, where the 
code practice is in force. The answer combined a plea of the stat- 
ute of limitations with a gênerai déniai. At the conclusion of the 
évidence the jury, by direction of the court, made a spécial finding 
which disposed of ail the merits of the controversy, but contained no 
référence to the citizenship of the parties. Upon the finding, judg- 
ment was entered in favor of the plaintiff. The Suprême Court, in 
reversing the judgment, uses the following language at page 658 of 
144 U. S., page 783 of 12 Sup. Ct. (36 L. Ed. 579): 

"The necessary conséquence is that the allégation of the citizenship of the 
parties, being a material allégation properly made in the pétition, was put in 
issue by the answer, and like other affirmative and material allégations made 
by the plaintiff and denied by the défendant, must be proved by the plaintiff." 

We are unable to harmonize that language with the uniform hold- 
ing of the Suprême Court, both previous to the décision in which it 
was employed, and since. It overlooks the cardinal fact that the 
jurisdictional averments of the complaint are not made as a basis of 
proof at the trial, but to establish the jurisdiction of the court over 
the action at its commencement. It is no doubt true that the Suprême 
Court, in order to give full effect to the act of 1875, has permitted 
the question of jurisdiction to be raised in any way that will bring 
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the subject to the attention of the court, and it is possible that even 
a gênerai déniai would be held sufficient to support affirmative évi- 
dence adduced upon the hearing to show that the real citizenship of 
the parties is such as to destroy jurisdiction. But the statement that 
the plaintif! must prove the jurisdictional averments of his complaint, 
when they are simply challenged by a gênerai déniai, overlooks the 
purpose of the jurisdictional averments in the pleadings, and the uni- 
form holding of the court from the case of Sheppard v. Graves, 14 
How. 505, 14 L. Ed. 518, down to Steigleder v. McQuesten, 198 U. 
S. 141, 25 Sup. Ct. 616, 49 L. Ed. 986, that a proper statement of 
jurisdictional facts in the complaint makes out a prima facie case in 
favor of jurisdiction; and the other doctrine, also stated in Sheppard 
v. Graves, and frequently reaffirmed, down to as late as Hunt v. New 
York Cotton Exchange, 205 U. S. 322, 27 Sup. Ct. 529, 51 L. Ed. 
821, that such prima facie case remains and sustains jurisdiction un- 
til it is overcome by évidence showing a want of jurisdiction to a 
"légal certainty." The case of Roberts v. Lewis may possibly be ex- 
plained upon the ground that the finding of the jury in the trial court 
would not support a judgment because it failed to dispose of ail the 
issues raised by the pleadings. Such a ruling would hâve been in 
accord with many earlier décisions of the court. In Patterson v. 
United States, 2 Wheat. 221, 4 L. Ed. 224, it was said: 

"A verdict is bad if it varies from the issue in a substantial mauner, or if 
it finds only a part of that winch is in issue. Although the court in which the 
cause is tried may give form to a gênerai finding, so as to make it harmonize 
with the issue, yet, if it appears to that court, or to the appellate court, that 
the finding is différent from the issue, or is confined to a part only of the 
matter in issue, no judgment can be rendered upon the verdict." 

The same raie was again enforced by the court speaking by Chief 
Justice Marshall in Barnes v. Williams, 11 Wheat. 415, 6 L. Ed. 508 : 

"Where in a spécial verdict the essential facts are not distinctly found by 
the jury, although there is sufficient évidence to establish them, tins court 
will not render judgmeiit upon such an imperfect spécial verdict, but will re- 
mand the case to the court below with directions to award a venire facias de 
novo." 

The subject came again before the court in Hodges v. Easton, 106 
U. S. 408, 1 Sup. Ct. 307, 27 L. Ed. 169, where it is declared that a 
spécial verdict which fails to find the facts upon ail the material is- 
sues raised by the pleadings will not support a judgment, although 
it is recited in the judgment that it is based upon a spécial verdict of 
the jury, "and facts conceded or not disputed upon the trial." 

This was possibly the ground of décision in Roberts v. Lewis, for 
the opinion at its conclusion speaks of there being no "finding upon 
this essential point." Such an explanation of the case is suggested in 
Toledo Traction Company v. Cameron, 137 Fed. 49, 53, 69 C. C. A. 28. 

Wells Co. v. Gastonia Co., 198 U. S. 177, 25 Sup. Ct. 640, 49 L. 
Ed. 1003, is not in point, because there the issue related not to the 
domicile, but to the corporate existence, of the plaintiff. Such a 
défense may properly be presented under a gênerai déniai, or the 
form of answer employed in that case. It is also true that the evi- 
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dence was there fully presented, and the question was not left to a 
spéculative inference from the pleadings. 

Two objections might be interposed to the cases we hâve cited : 
(1) It might be urged that Hartog v. Memory, 116 U. S. 588, 6 Sup. 
Ct. 521, 29 L. Ed. 725, Adams v. Shirk, 117 Fed. 801, 55 C. C. A. 
25, and Every Evening Printing Company v. Butler, 144 Fed. 916, 
75 C. C. A. 657, arose in states having the common-law practice, and 
that for this reason, under the conformity act, the fédéral courts in 
those cases were controlled by the common-law rule that objections 
to the jurisdiction must be taken by plea in abatement. We are not 
dealing, however, with the conformity act, but with section 5 of the 
act of 1875. By that statute the rule of the common law as to the 
manner of raising objections to the jurisdiction of the court is abro- 
gated. It is a fédéral statute, and is binding upon the fédéral courts 
regardless of local practice. The rule of the common law related to the 
order of défenses, and required those relating to jurisdiction to be 
first and separately taken. The act of 1875 provides that such ob- 
jections may be taken "at any time," and, as that statute has been in- 
terpreted by the Suprême Court, they may also be taken in any man- 
ner. Hère, then, we hâve the rule of practice for ail fédéral courts 
abrogating the rule of the common law in regard to pleas in abate- 
ment. That rule being abrogated, objections to the jurisdiction may 
be taken in states having the common-law practice under the gênerai 
issue, if it may be taken in code states under the gênerai déniai. Thé 
cases referred to are therefore as much in point as they would hâve 
been if they had arisen in states having the code practice. (2) It 
might be contended that Barry v. Edmunds, 116 U. S. 550, 6 Sup. 
Ct. 501, 29 L. Ed. 729, Wetmore v. Rvmer, 169. U. S. 115, 18 Sup. 
Ct. 293, 42 L. Ed. 682, and Hunt v. Co'tton Exchange, 205 U. S. 322. 
27 Sup. Ct. 529, 51 L. Ed. 821, turned not upon the citizenship of 
the parties, but upon whether the amount involved was sufficient to 
confer fédéral jurisdiction, and that from this circumstance thèse 
cases belong in a class by themselves. To such a contention there 
are several answers : (a) Though the feature is obvious, the opin- 
ions make no référence to it as a ground of décision. On the con- 
trary, they lay down a gênerai rule which clearly embraces ail objec- 
tions to jurisdiction. (b) They turn not upon the circumstance referred 
to, but upon a construction of section 5 of the act of 1875. They dé- 
clare the meaning of the phrase in that statute, "shall appear to the 
satisfaction of said Circuit Court," and say that that language requires 
proof of the want of jurisdiction to a légal certainty. (c) The stat- 
ute itself makes no such classification as this objection suggests. It 
deals with ail objections to the jurisdiction of the court which do not 
appear on the face of the pleadings but do appear by évidence, and 
requires that such objections, whether based on the citizenship of 
the parties or the amount in controversy, shall be established by the 
party raising them "to the satisfaction of the Circuit Court." (d) 
Jurisdictional objections depending upon the amount in . controversy 
are necessarily involved in the merits of the cause. For this reason 
they are sure not to be overlooked at the trial, while objections arising 
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out of the citizenship of the parties do not involve the merits and are 
thus likely to escape attention. This distinction, therefore, instead of 
lessening the duty of the défendant, ought to impose upon him the 
burden of more direct pleading and more certain proof. 

But if we turn aside from this discussion of authorities and ask 
ourselves the central question, which practice will best promote jus- 
tice? the answer is so plain as to make the discussion itself seem al- 
most a reproach to the law. The practice hère advocated simply re- 
quires that frankness toward opposing counsel and that candor to- 
wards the court which at the présent time is fundamental to the pro- 
cédure of ail English-speaking communities. It imposes no burden 
except that of raising an objection directly and clearly in the court 
where it can be met with the least trouble to courts and the leasf 
expense to litigants. The other practice, on the contrary, authorizes 
clandestine pleading and captious practice; the keeping of an objec- 
tion in ambush for the purpose of speculating upon the resuit of the 
trial, and then, if that resuit is unfavorable, bringing the objection 
forward for the first time in an appellate court, where it will resuit 
in the greatest loss of time to the courts themselves, and the greatest 
expense to the litigants, and make a mockery of justice in the judg- 
ment of ail men outside of the légal profession. 

Under the doctrine which we hâve thus considered, at perhaps 
too great length, the question of jurisdiction ought to be ruled against 
the plaintiffs in error. The allégations of citizenship in the complaint 
satisfy the most exact standards, and there has been no affirmative 
showing to overcome the prima facie case which they create. 

The same resuit might be reached upon narrower grounds. This 
cause was tried by the court without a jury, and a gênerai finding 
made in favor of the plaintiff. It has been repeatedly held by the 
Suprême Court that an appellate court cannot in such a case look in- 
to the évidence for the purpose of deciding whether it supports the 
finding. If a bill of exceptions is preserved embodying the testimony 
and the rulings of the court on the trial of the case, the appellant 
court can only look into such bills of exceptions for the purpose of 
deciding whether the lower court committed error in the course of 
the trial in its rulings upon questions of évidence and other like mat- 
ters. Viewing the gênerai déniai of the answer in the most favorable 
light possible for the défendant, it presented the citizenship of the 
plaintiff as one of the issues in the cause for the décision of the trial 
court. That court by its gênerai finding has found this issue, as well 
as those relating to the merits, in favor of the plaintiff. Under the 
rulings of the Suprême Court in the following cases, we are not at 
liberty to look into the record for the purpose of determining that 
such finding was not supported by the évidence as to every issue. 
Norris v. Jackson, 76 U. S. 125, 19 L. Ed. 608 ; Insurance Company 
v. Folsom, 85 U. S. 249, 21 h. Ed. 827 ; Lehnen v. Dickson, 148 U. 
S. 71, 13 Sup. Ct. 481, 37 E. Ed. 373. See, also, U. S. Fidelity Co. v. 
Board of Commissioners, 145 Eed. 144, and cases cited on page 151, 
76 C. C A. 114. 

It is urged that it is the duty of the court to look into ail parts 
of the record for the purpose of discovering a want of jurisdiction. 
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We do not question the rule that when the complaint fails to allège 
the facts necessary to fédéral jurisdiction, or when it appears from 
the évidence that the cause is in fact outside of fédéral cognizance, 
it is the duty of ail courts to take notice of the fact; but when ju- 
risdiction is properly laid in the complaint, no court is authorized to 
dismiss the cause for want of jurisdiction upon a mère insufficiency 
of proof on that subject. In fact, the Suprême Court has held such 
action improper, even when on the face of the record there was af- 
firmative proof of a lack of jurisdiction, combined with a gênerai 
déniai in the answer. To justify a dismissal, that court ruled that 
the question must be directly raised in the trial court, and opposing 
counsel given an opportunity to rebut the évidence showing that the 
court was without jurisdiction. Hartog v. Memory, 116 U. S. 588, 
6 Sup. Ct. 521, 29 L. Ed. 725; Morris v. Gilmer, 129 U. S. 315, 9 
Sup. Ct. 289, 32 L. Ed. 690. See, also, Mexican Cen. R. R. Co. v. 
Pinkney, 149 U. S. 194, 13 Sup. Ct. 859, 37 L. Ed. 699. Hère the ju- 
risdictional facts are properly alleged in the complaint, and there is no 
showing in the évidence which can create even a suspicion of fraud 
upon the jurisdiction of the court, and the objection is raised in an 
appellate court by a defeated party who presented the issue ob- 
scurely under a gênerai déniai and refrained from directly raising 
the question in the trial while he speculated upon the resuit of the 
litigation. Under such circumstances, surely, this court is not justi- 
fied in reversing the judgment when there is a gênerai finditïg sup- 
porting jurisdiction. 

If, however, the foregoing limitation be waived and we examine 
the évidence, it is sufficient to support the finding that plaintiff at the 
commencement of the action was a citizen of Illinois. He was asked, 
while testifying as a witness, where he resided, and stated that he 
lived at Vandalia, in that state. The record also shows that he was 
engaged in business there, having an extensive manufacturing estab- 
lishment at Golden Gâte, which he had been conducting for at least 
five years. The long correspondence which is embodied in the record 
is also addressed to him at such place of business. This is the show- 
ing on the subject of plaintiff's citizenship. While it is not technically 
précise and certain, it .is sufficient to support jurisdiction. 

Toledo Traction Company v. Cameron, 137 Fed. 48, 69 C. C. A. 
28, is instructive not only as to the particular matter now under con- 
sidération, but as to ail features of the présent case. The complaint 
there contained a proper allégation of diversity of citizenship. A 
gênerai déniai was embodied in the answer. The case was tried before 
a jury. No évidence was adduced as to the citizenship of either of 
the parties. At the conclusion of the testimony a motion was made by 
the défendant for a directed verdict in its favor. This was overruled, 
and the cause submitted to the jury, who returned a verdict in favor 
of the plaintiff upon which judgment was entered. Thereafter the 
défendant moved that the verdict and judgment be set aside, and for 
a new trial, and upon the hearing of that motion urged for the first 
time that no évidence had been offered by plaintiff at the trial to prove 
the citizenship of the parties. Thereupon the court set aside the judg- 
167 P.— 17 
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ment and permitted the plaintiff and défendant to adduce évidence 
upon that subject. The plaintiff was a minor, two years of âge, liv- 
ing with his mother. The mother had obtained a divorce in Ohio, 
in which she was awarded the custody of the plaintiff. On the trial 
before the court as to the question of jurisdiction, she testified that 
after the divorce was obtained "she went to Monroe, in the state of 
Michigan, to accept a position which had been offered her there; that 
she took the plaintiff with her, and that she and the plaintiff had lived 
in that state ever since; that during that time she took care of the 
plaintiff, keeping him with her." In the complaint the plaintiff was 
alleged to be a citizen of Michigan. No évidence was offered as to 
whether the mother's résidence in Michigan was temporary, for the 
purposes of her employment only, or permanent ; nor was there any 
testimony as to whether she was a citizen of that state or not, except 
the évidence just stated. The corporation défendant was a citizen of 
the state of Ohio. Upon thîs évidence the court found that at the 
commencement of the suit the plaintiff was a citizen of the state of 
Michigan, and reinstated the judgment. This action of the trial 
court constituted the error brought before the Circuit Court of Ap- 
peals for review. It will therefore be seen that this case was even a 
stronger one for dismissal than the présent case, for the question was 
directly challenged before the trial court, and not only the deficiency 
of proof on the original trial, but also on the hearing before the court 
as to the citizenship of the parties, was urged by the défendant in 
the trial court. The évidence was certainly less strong than it is hère. 
It consisted simply of the statement that the s plaintiff was taken by 
his mother, who was his guardian, into the state of Michigan, by rea- 
son of the mother's employment there. No évidence whatever was 
adduced as to the permanency of the résidence in Michigan, or of the 
mother's citizenship in that state. The action of the trial court, how- 
ever, was sustained, and the judgment affirmed. 

In Adams v. Shirk, 117 Fed. 801, 55 C. C. À. 25, there were prop- 
er averments in the complaint showing that the plaintiff was a citizen 
of Indiana, and the défendant a citizen of Illinois. To this com- 
plaint there was an answer setting up the gênerai issue. Upon this 
issue the résidence of the plaintiff below, the défendant in error, Shirk, 
became one of the controverted questions on the trial. It was urged 
upon appeal that under the gênerai déniai the plaintiff below had the 
burden of showing that at the time of the commencement of the action 
he was a citizen of the state of Indiana. On this subject the court 
says : 

"The question is not, as plaintiff in error couteuds, whethei' the défend- 
ants in error hâve discharged the burden of provins that Elbert W. Shirk 
was a citizen of Indiana. The proper allégation of jurisdictional facts, prima 
facie, was true. Simply to deny that Elbert W. Shirk was a citizen of In- 
diana would not show a want of jurisdiction. Ile inay hâve been a citizen 
of some other state than Illinois, whereof plaintiff in error was a citizen. 
That Elbert W. Shirk was a citizen of Illinois was a material and necessary 
allégation. It was an affirmative averinent, the burden of proving which, 
even under a proper plea in abàtement, would hâve fallen on the plaintiff in 
error. Under the plea in the présent case, the office of which was no broader 
than a motion or a suggestion to the court to protect itself from imposition, 
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the bnrden most assuredly was upon the moving party. The plaintiff in er- 
ror introduced no évidence on the subject. The évidence of défendants in er- 
ror does not establish that Elbert W. Suh-k was a citizen of Illinois, and that 
the Circuit Court was iiuposed upon." 

Hère, however, there was strong affirmative proof tending to show 
that Shirk was a citizen of the same state as Adams, and the ques- 
tion was directly raised in the trial court. If that showing was in- 
sufficient to justify the court in dismissing the cause for want of 
jurisdiction, surely hère, where the affirmative évidence tends to sup- 
port the jurisdictional averments of the complaint, there is no just 
ground for such action. 

The only other décision to which we shall call attention on this 
branch of the case is Sun Printing & Publishing Association v. Ed- 
wards, 194 U. S- 377, 24 Sup. Ct. 696, 48 L. Ed. 1027. There the 
complaint alleged that "plaintiff is a résident of the state of Dela- 
ware." This, by the uniform holding of fédéral courts, was insuffi- 
cient to support jurisdiction. The averment was admitted in the an- 
swer. On the trial the plaintiff testified: 

"Just prior to my going to work upon the New York Sun, I was the pub- 
lisher and business manager of the Evening Journal at Wilmington, Del., and 
président of the company. After my discharge by the Sun, I finally secured 
a place with the New Haven Paladium, and I was there a while. One of the 
reasons I left the New lïaven Paladium was that it was too far away from 
home. I lived in Delwaré, and I had to go back and forth. My family were 
over in Delaware." 

The averment of the complaint, and this testimony of the plaintiff, 
constituted ail the évidence there was in the record as to his citizen- 
ship. It nowhere directly rises above the proof of his résidence. But 
the Suprême Court hejd that, taking the averment and évidence to- 
gether, they justified the inference that he was a citizen of Dela- 
ware, and sustained the fédéral jurisdiction. It will be observed that 
the showing hère was less strong than in the présent case, because 
there was no direct allégation of the plaintiff's citizenship in the 
complaint, as there is hère. The évidence in that case as to plaintiff's 
résidence seems hardly more persuasive on the subject of citizenship 
than the évidence in the présent case. The cases are alike in the 
fact that the jurisdiction of the Circuit Court was not questioned in 
the Sun Printing Company Case by the défendant in the court below ; 
but that question was there clearly open in the appellate court, be- 
cause the complaint itself only alleged résidence, and hence failed to 
make a prima facie showing of jurisdiction. It is manifest that there 
is no considération for the dismissal of the présent case which was 
not there présent, and that in this case the clear and direct averment 
of the plaintiff's citizenship in the complaint makes at least one feature 
in favor of sustaining jurisdiction which did not exist in that case. 

In whatever aspect, therefore, the question is viewed, we think the 
jurisdiction of the trial court should be sustained. 

There is an error, however, assigned as to the rejection of certain 
évidence which is well taken. One of the défenses set up in the an- 
swer was that the défendant gave to the plaintiff, in the latter part 
of August, spécifie directions in writing to bill certain cars to New 
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York over the Delaware, Lackawanna & Western Railway, and ex- 
plained that the purpose of the direction was to divert the shipment 
to Buffalo, if market conditions should be more favorable there. The 
plaintiff shipped two cars upon this order, but accepted bills of lading, 
routing them over other lines than the one specified. It is alleged in 
the answer that as a conséquence the cars were delayed and lost for 
a period of two months, and that the défendants were injured in the 
total sum of $724.79. The plaintif! claimed that the Southern Rail- 
way Company, the only line at Golden Gâte, 111., where his mill was 
located, refused to obey his directions to route the cars over the Lack- 
awanna Line; that he gave spécifie instructions on the subject, and 
did ail in his power to comply with the order of the défendants. Evi- 
dence was adduced on thèse subjects by the plaintiff tending to show 
that it was impossible for him to comply with the directions of the 
défendants in the particular mentioned. The défendant, to support 
this issue on its part, called an agent of the Lackawanna Line, and 
asked him whether it was possible at the time in question "to route 
cars of staves f rom Golden Gâte, 111., to New York, via the Lacka- 
wanna Line." This évidence was excluded, and ail other évidence 
of a similar character, and exception taken to the ruling of the court. 
We think the évidence was material and compétent. The défendant 
was not concluded by the évidence of the plaintiff as to his efforts to 
obtain the desired routing from the agent of the Southern Railway 
Company. If it had been shown, as the défendant offered to show, 
that it was possible at the time in question to ship freight in the man- 
ner desired, and that freight was so shipped, this testimony would 
hâve gone directly to rebut the statements of the plaintiff that he 
endeavored to seeure the routing desired for thèse cars. That such 
shipments could be made, and were made, would be very persuasive 
évidence that the plaintiff did not try to make them on the occasions 
in question. It may be true, as the trial judge suggested, that under 
the décision of the Suprême Court in Southern Pacific Company v. 
Interstate Commerce Commission, 200 U. S. 536, 26 Sup. Ct. 330, 
50 L. Ed. 585, the Southern Pacific Company in the présent case 
had the légal right to choose the eastern line over which it would 
make a joint shipment to New York, and to refuse to make the ship- 
ment over a line selected by the shipper. But hère it was not a ques- 
tion whether that company, had the légal right to make such a sélec- 
tion, but whether it was willing to conform to the plaintiff's request. 
We are the more willing to sustain this exception because in our judg- 
ment the plaintiff had no right to départ from defendant's instructions 
without presenting the subject to them anew and obtaining their con- 
sent. This error, however, is entirely independent of the other is- 
sues in the case, and could not in any view hâve damaged the défend- 
ants beyond the amount of $724.79 and interest at 6 per cent, from 
February 23, 1905, to the date of the judgment. 

It will therefore be ordered that, unless plaintiff remits this amount 
from his judgment, the judgment be set aside, and a new trial grant- 
ed. In case the terms stated are accepted, the judgment as reduced 
will be afnrmed, without costs to either party in this court. 
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SANBORN, Circuit Judge, concurs in the resuit on the ground 
that, inasmuch as no request or motion was made at the close of the 
trial that the court should hold and déclare as a matter of law that 
there was no substantial évidence to sustain the jurisdictional aver- 
ments of the complaint and that it should dismiss the action on that 
account, that question is not open for considération in this court, and 
on the further ground that, if it were open, there was sufficient proof 
to sustain the jurisdictional allégations. 

HOOK, Circuit Judge (dissenting). I am unable to concur in the 
foregoing opinion, and feel it my duty to point out wherein I think 
it lias departed from décisions of the Suprême Court and from what 
I hâve deemed to be the settled doctrine in this circuit. Reduced to 
brief terms, the opinion dénies the authority of Roberts v. Lewis, 144 
U. S. 653, 12 Sup. Ct. 781, 36 L. Ed. 579 ; holds that an averment 
of diverse citizenship in a complaint, though denied in the answer, 
makes a prima facie case in favor of jurisdiction of a Circuit Court 
of the United States, and casts upon the défendant the burden of 
sustaining his déniai by proof to a légal certainty, although the state 
procédure, adopted by the conformity act of 1872, is otherwise; and 
applies the rule of Norris v. Jackson, 76 U. S. 125, 19 L. Ed. 608, 
to a case involving the existence of facts upon which the jurisdiction 
of a Circuit Court of the United States dépends. In other words, 
it is held that when the trial is by the court without a jury, and there 
is a gênerai finding and judgment for plaintiff, an appellate court 
cannot, in the absence of spécial findings or requests therefor or for 
déclarations of law, look into the bill of exceptions to examine the 
évidence on an issue made by the pleadings as to diversity of citizen- 
ship upon which jurisdiction dépends. 

The opinion of the Suprême Court in Roberts v. Lewis is plain 
and concise. There is no doubt about what was held. It was averred 
in the pétition in an action in ejectment in the Circuit Court for 
the District of Nebraska that plaintif! was a citizen of Wisconsin and 
défendant a citizen of Nebraska. The answer contained a spécifie 
défense to the merits, and also a gênerai déniai. The jury returned 
a spécial verdict covering the merits, but made no finding as to the 
citizenship of the parties. Under the Nebraska Code of Civil Pro- 
cédure a gênerai déniai in an answer puts in issue averments of ju- 
risdictional facts in a pétition. On this the Suprême Court held 
that, as long as rules of pleading in courts of the United States re- 
mained as at common law, the requisite citizenship of the parties, if 
duly alleged in the pétition, could only be denied by a plea in abate- 
ment and was admitted by pleading to the merits, but that since the 
conformity act ail défenses are open to a défendant in a Circuit Court 
of the United States under any form of pleading that would be avail- 
able under a like pleading in the courts of the state in which the 
Circuit Court is held. Mr. Justice Gray, who spoke for the court, 
said: 

"The necessary conséquence is that the allégation of the citizenship of the 
parties, being a material allégation properly made in the pétition, was put in 
issue by the answer, and, like other affirmative and material allégations made 
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by the plaintif!* and denied by the défendant, must be proved by the plaintiff. 
The record showing no proo'f or finding npon this essential point, on which 
the jurisdiction of the Circuit Court depended, the judgment must be re- 
versed, with costs, for want of jurisdiction in the Circuit Court, and the case 
reinanded," etc. 

I can find no indication that the Suprême Court has ceased to re- 
gard this case with approval. On the contrary, it was cited and the 
above doctrine again announced as late as Wells Company v. Mfg. 
Co., 198 U. S. 177, 182, 25 Sup. Ct. 640, 49 L- Ed. 1003. It was 
also cited in Southern Pacific v. Denton, 146 U. S. 202, 209, 13 Sup. 
Ct. 44, 36 L. Ed. 942, Mexican Central v. Pinkney, 149 U. S. 194, 
206, 13 Sup. Ct. 859, 37 L. Ed. 699, and Mattingly v Railroad, 158 
U. S. 53, 57, 15 Sup. Ct. 725, 39 L. Ed. 894. Moreover, this court 
has twice followed and applied it in cases which arose, as the case 
now before us did, in Missouri, and involved the practice act of that 
state. Yocum v. Parker, 66 C. C. A. 80, 130 Fed. 770 ; Cole v. Car- 
son, 82 C. C. A. 408, 153 Fed. 278. Roberts v. Lewis was also fol- 
lowed by the Court of Appeals of the Sixth Circuit in a case where it 
became necessary to apply the Kentucky Code — Roberts v. Langen- 
bach, 56 C. C. A. 253, 119 Fed. 349 ; and again by the same court in 
Toledo Traction Co. v. Cameron, 69 C. C. A. 28, 137 Fed. 48, where 
the Ohio Code was applied. 

Does an averment of diverse citizenship in a complaint in an ac- 
tion at law make a prima facie case in favor of jurisdiction, though 
it is properly denied in defendant's pleading according to the pro- 
visions of the local procédure? Does it cast upon défendant, who 
has duly taken issue upon it, the burden of disproving it to a légal 
certainty? We must bear in mind that in Missouri, where the case 
at bar arose, there is a modem Code of Civil Procédure under which 
a gênerai déniai in an answer puts in issue averments of jurisdic- 
tional facts in the complaint. An affirmative answer to the above 
questions would seem to violate ail settled rules of code pleading 
and practice. It would certainly not accord with those prevailing in 
this circuit. In Roberts v. Lewis, supra, the court said that plain- 
tiff's averment of citizenship, denied by défendant in his answer, 
"must be proved by the plaintiff." In Wells Company v. Mfg. Co., 
198 U. S. 177, 182, 25 Sup. Ct. 640, 49 L. Ed. 1003, the plaintiff, to 
invoke the jurisdiction of the Circuit Court, averred, among other 
things, that it was a corporation of Mississippi. The défendant denied 
the averment upon information and belief. The Suprême Court, 
speaking by Mr. Justice Harlan, held the déniai sufficient to raise the 
issue, and said that: 

"As the jurisdiction of the courts of the United States must always appear 
affirmatively. of record, it became necessary, under existing statutes and un- 
der the rules of practice and pleading in North Carolina (where the action 
was brought), for the plaintiff to prove that it was a corporation of Missis- 
sippi." 

In Cole v. Carson, supra, the unanimous view of the three Circuit 
Judges of this circuit who sat in the case was that, following the con- 
formity act and the Missouri Code of Civil Procédure, a gênerai dé- 
niai put in issue an averment of diverse citizenship in the pétition, and 
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as "no proof was produced tending to establish the affirmative of the 
issue so tendered," the jurisdiction of the Circuit Court had not been 
shown. A similar conclusion was reached by us in Yocum v. Parker, 
supra. 
Various reasons are assigned for disregarding thèse décisions: 

(1) The policy of the law permitting the commingling in an answer 
of an issue upon a jurisdictional fact with issues upon the merits is 
doubted. As to this I will only say that since the conformity act the 
practice, where it accords with that of the state, is upheld without ques- 
tion by what I think is an unvarying line of décisions of the fédéral 
courts ; and, further, that it is a feature of practically every modem 
reformed code of civil procédure. 

(2) Sheppard v. Graves, 14 How. 505, 14 L. Ed. 518. As much re- 
liance is placed on this case, which arose before the passage of the 
conformity act, it is well to observe closely what was decided. De- 
fendants interposed a plea in abatement, attacking an averment of 
plaintiff's citizenship and therefore the jurisdiction of the trial court. 
They also filed an answer containing a gênerai déniai and a déclara- 
tion that they did not waive their plea. The trial court struck out 
the plea, and ruled that plaintiff was not required to prove his aver- 
ment of citizenship. The Suprême Court affirmed the action of the 
court below, and held : First, that a gênerai déniai made no issue on a 
jurisdictional fact, and that the practice was governed by the "time- 
tested rules of the common law." "Again," the court said, "by one 
of those rules, believed to be without an exception, it is ordained that 
objections to the jurisdiction of the court, or to the competency of the 
parties, are matters pleadable in abatement only, and that if, after 
such matters relied on, a défense be interposed in bar and going to 
the merits of controversy, the grounds alleged in abatement become 
thereby immaterial, and are waived." So the plea to the jurisdiction 
was held to hâve been waived by the answer to the merits and to 
hâve been properly stricken out. And, second, that when jurisdiction 
is averred in plaintiff's pleading it must be taken prima facie as exist- 
ing, and, if défendant would impeach it for causes dehors the plead- 
ing, the burden is ou him both to allège and prove such causes. Now 
it is said that the first doctrine is done away with (by the conformity 
act and the state codes where they exist), but that the second still 
obtains. I think, however, it is altogether clear from a reading of 
the opinion of the Suprême Court that the second was considered 
as following from and depending upon the first. This would nat- 
urally be so, for at common law a plea to the jurisdiction founded on 
facts outside the record did not prove itself or disprove averments 
in the pétition; the burden of proof was on him who interposed the 
plea. Moreover, in that case the plea had been stricken out as having 
been waived, and as the court said that the gênerai déniai in the an- 
swer did not, under the common law, put in issue plaintiff's averment 
of his citizenship, the case stood solely upon that averment, and it 
was necessarily held to be prima facie true. This case does not seem 
to me to afïord a substantial basis for holding that, upon an issue 
of fact as to the citizenship of a party properly raised by answer 
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in accordance with the conformity act and the state practice, plaîn- 
tiff's averment remains prima facie true, and the burden of proving 
it to a légal certainty is on défendant. 

(3) Again, reliance is placed on an observation in Steigleder v. Mc- 
Questen, 198 U. S. 141, 25 Sup, Ct. 616, 49 L. Ed. 986, that "the 
averment in the bill that the parties were citizens of différent states 
was sufficient to make a prima facie case of jurisdiction so far as it 
depended on citizenship." But this was said with référence to the 
particular condition of the pleadings in the case, and not with réf- 
érence to the proof upon an issue. It was averred in the bill in that 
case that plaintiff was a citizen of the state of Massachusetts, and de- 
fendants were citizens of the state of Washington. There was no 
déniai of this averment by the answer. After the proofs were taken, 
défendants moved the trial court to dismiss the cause for want of 
jurisdiction, because ail the parties, plaintiff and défendants, were 
"résidents" of the same state — Washington. The Suprême Court 
held first, that résidence and citizenship were wholly différent things, 
and therefore the motion raised no question of jurisdiction ; second, 
but as the trial court treated the question as raised it would do like- 
wise, and then it concluded from an examination of the évidence that 
plaintiff was actually a citizen of Massachusetts and was but tem- 
porarily residing in Washington. In determining thèse facts from 
the évidence, plaintiff's averment of citizenship was not referred to 
as having any probative effect. Mr. Justice Harlan delivered the 

^opinion in the case, and later during the same term he delivered the 
opinion in Wells Company v. Mfg. Co., supra, in which it was held 
that a déniai in an answer of plaintiff's averment of corporate citizen- 
ship put the burden on plaintiff of proving it. It is quite manifest that 
the observation quoted from the first opinion was not intended to 
put the burden of proof on a défendant who in an action at law took 
issue in a proper way. I may observe in passing, however, that Steig- 
leder v. McQuesten was a suit in equity, and it may be qùestioned 
whether the conformity act requires an adjustment of equity practice 
in courts of the United States to that of the states, though this mat- 
ter was not adverted to by the Suprême Court. 

(4) Hartog v. Memory, 116 U. S. 588, 6 Sup. Ct. 621, 29 L,. Ed. 
725. The point of décision in this case was overruled in Morris v. 
Gilmer, 129 U. S- 315, 9 Sup. Ct. 289, 32 L. Ed. 690, and little was 
left of the case, but certain expressions in the opinion are relied on 
hère. It appears from the statement of facts in that case that the 
answer contained a gênerai déniai and other défenses to the merits. 
The Suprême Court, in approaching the matter for décision, assumed 
that plaintiff's averment of citizenship was not put in issue because 
there was no plea in abatement. The reason for this assumption be- 
comes apparent when it is noted that the case arose in Illinois, where 
common-law rules prevailed under which such a plea was the only 
method of tendering the issue, and a gênerai déniai or other dcfènse 
on the merits amounted to a waiver of objections to the jurisdiction. 
It should not be inferred that the conformity act abrogated for courts 
of the United States the common-law procédure of a state. It merely 
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adopted for the Circuit and District Courts the practice and pleadings, 
"as near as may be," of the states in which such courts were re- 
spectively held, whether the same were according to the common law 
or otherwise prescribed by code. So those cases in which it appears 
that a gênerai déniai was set up in answer are not important hère, 
unless they arose after the conformity act, and unless we are given 
to know what the state procédure was. Adams v. Shirk, 55 C. C. A. 
25, 117 Fed. 801, also arose in Illinois. There the jurisdictional issue 
was raised by plea in abatement, and the court held that for casting 
the burden of proof on the plaintiff it was no more effectuai than 
a motion or a suggestion to the court. That was so at common law. 

(5) Barry v. Edmunds, 116 U. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 
729; Wetmore v. Rymer, 169 U. S. 115, 18 Sup. Ct. 293, 42 L. Ed. 
682 ; Hunt v. Cotton Exchange, 205 U. S. 322, 27 Sup. Ct. 529, 51 
L. Ed. 821. In thèse cases, and there are many like them, the question 
was not as to the citizenship of the parties, but whether the requisite 
sum or value was in controversy; and the rule is that the absence 
of that ground of jurisdiction must be shown to a légal certainty. It 
is clear, I think, that this rule is due to the peculiar character of the 
question involved, and it should not be confounded with that relating 
to citizenship, nor the limitations appropriate to one be imported into 
the other. It doubtless grew out of the fact that in most cases in 
which the existence of a dispute over a jurisdictional sum is ques- 
tioned the claim of a plaintiff as set forth in his complaint is in itself 
one of the éléments of the controversy and performs an evidential 
office. When it is disputed by défendant it furnishes proof of the 
existence of a controversy over the sum demanded. And there is ob- 
vious reason for saying that the claim of a plaintiff, not clearly ficti- 
tious on its face, but which may possibly hâve légal foundation, makes 
a case for jurisdiction until it is overthrown by proof to a légal cer- 
tainty, for as long as there is any doubt or uncertainty a dispute 
naturally remains to be determined upon a trial of the merits. The 
very lack of légal certainty to the contrary shows the continued ex- 
istence of controversy. In many other cases involving property or 
property rights there is no fixed measure of value, but it rests largely 
in estimate or opinion, and is difficult of accurate ascertainment. Thèse 
considérations, however, do not apply to questions as to the citizenship 
of the parties, and hence the logic of the différent rule. The one 
stands upon the mère existence of controversy, not how the contro- 
versy shall finally be resolved, while the other stands upon the fact 
of diverse citizenship, to be definitely determined when questioned. 

May an appellate court look into the bill of exceptions in a case 
like this and examine the évidence bearing on an issue upon a juris- 
dictional fact, or does the failure of the trial court to make a spécial 
finding on the issue and of counsel to make requests resuit in sealing 
up that part of the record? The fifth section of the judiciary act of 
March 3, 1875, imposes the duty of directing a dismissal if the cause 
does not really and substantially involve a controversy properly with- 
in the jurisdiction of the Circuit Court. That duty is to be exercised 
"at any time," and, so far as it rests upon an appellate court, it can- 
not be effected by what the Circuit Court or the parties did or re- 
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frained from doing at the trial. The appellate court may and should 
search the entire record before it, and it is perfectly proper for coun- 
sel to direct attention in any orderly way to the supposed want of 
jurisdiction, though they may not hâve done so below. In examining 
the record, the court may read the évidence upon a jurisdictional is- 
sue and weigh it and décide upon its sufficiency. It is not necessary to 
refer to the very many cases in which the performance of this duty 
is held to be imperative. Nothing is better settled in fédéral prac- 
tice. Now suppose a défendant, having joined issue in a trial court 
upon an averment of diverse citizenship, contends, as hère, that the 
plaintifï failed to prove it; should the appellate court refuse to ex- 
amine the évidence because défendant had not preserved his right to 
require it to do so, though the statute imposes the duty of examina- 
tion, especially when attention is directed to a supposed want of 
jurisdiction? If so, there would seem to be a distinction without much 
practical value. When a court is searching a record to see if the 
cause "really and substantially" involves a controversy which gives 
jurisdiction, there is little reason for refusing to détermine whether 
a jurisdictional issue raised by a défendant was properly decided. 
It may be that it takes a clearer case of want of jurisdiction to justify 
a dismissal under the act of 1875 than when a défendant merely as- 
serts there was not sufficient évidence to détermine his issue against 
him; but even so, the more reasonable doctrine is that such ques- 
tions, however they arise, are so fundamentally important they should 
not be classed with those relating to the merits in which the litigants 
alone are interested, and the power of an appellate court to examine 
them should not be held to dépend upon the making of spécial findings 
or the profïering of requests in the court below. 

The resuit of the évidence in this case is debatable, and I shall not 
further refer to it than to say that, as an averment of résidence is 
universally held not one of citizenship, mère proof of résidence with- 
out more is not proof of citizenship. 



HAINES T. SPENCER. 

(Circuit Court of Appeals, Tliird Circuit. January 27, 1909.) 

No. 11, October Tenu, 1908. 

1. Appkai. and Error (§ 1033*)— F avouable Findings— Right to Assign Er- 

KOR. 

In an action for injuries to a servant, an instruction that defendant's 
engiiieer was not autiiorized to bind défendant by a promise to plaintif! 
that he would repair an appliance to the laundry mangle, plaintifï was 
operating, and return it shortly, was favorable to défendant and was not 
assignable as errai- by him, exempt as the attention of the jury was there- 
by diverted from the real issue. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. § 4050 ; 
Dec. Dig. § 1033.*] 

•For other eases see same topic & § numbeh io Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Master and Servant (§ 219*)— Injuries to Servant— Machinery— Safety 

Appi.iances— Patent Defects— Assumed Risk. 

Absence of means by which a laundry mangle could be thrown in and 
out of gear by hand or foot, while standing between the ends of the ma- 
chine without going around or reaching over it, was a patent defect, the 
danger of which, whether appreeiated or not, was obvious, and was as- 
sumed by a mature operator who had worked at the machine about four 
months without complaint. 

TEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 614- 
616 ; Dec. Dig. § 219.*] 

3. Master and Servant (§ 270*)— Injuries to Servant— Defective MACHIN- 

ERY— COMPARISON OF MaOHINES— EVIDENCE. 

Though évidence of other machines in common and ordinary use in 
similar establishments may be admitted for comparison to aid the jury in 
determining whether the machine by which plaintiff was injured was rea- 
sonably safe, proof of other machines having safety appliances, not on 
defendant's machine, none of which were in issue, was inadmissible. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 021 ; 
Dec. Dig. § 270.*] 

4. Master and Servant (§ 101*)— Injuries to Servant— Machine and Appli- 

ances — Duty of Master. 

An employer is not an insurer, and is not required to furnish the safest 
or newest and best machines or appliances, but only to exercise due care 
to provide those reasonably safe. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 172, 
181-184 ; Dec. Dig. § 101.*] 

5. Master and Servant (§ 101*)— Injuries to Servant— Machines— Usage of 

Business. 

Négligence is not imputable to a master, where the machinery furnish- 
ed is that which is generally employed. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §| 185, 
186; Dec. Dig. § 101.*] 

6. Master and Servant (§ 295*)— Injuries to Servant— Maoiiinery— Assum- 

ed Risk— Instructions. 

Where plaintiff, a mature laundry mangle operator of expérience, re- 
quested repair of a guard rail, and, while it was being repaired, oper- 
ated the mangle and was injured by her hand being drawn between the 
rolls, the court erred in refusing to charge that the risk of injury from 
the absence of the rail was assumed by plaintiff, unless the jury believe 
that défendant or some one authorized by him so to do had promised to 
replace the rail and plaintiff continued to operate the machine in reliance 
on the promise, and that the jury must also flnd for défendant if no prom- 
ise to replace was made by défendant or some one authorized to make it. 

I Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1177 ; 
Dec. Dig. § 295.* 

Assumption of risk incident to employaient, see note to Chesapeake & O. 
R. Co. v. Hennessey, 38 C. C. A. 314.] 

7. Master and Servant (§ 219*)— Injuries to Servant— Machinery— Revers- 

ing Mechanism. 

A master was not required to furnish reversing mechanism on a laundry 
mangle, where the risk of injury from the lack of it was obvious. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 614- 
616 ; Dec. Dig. § 219.*] 

8. Defective Machinery— Complaint to Master— Référence to Another Em- 

ployé—Promise to Fix— Delegated Authority. 

Semble, that where the plaintiff complained to the défendant with re- 
gard to the condition of the guard bar of a mangle at which she was 
working, and was referred by him to his engineer, who had charge of the 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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machinery, as one who would attend to the matter for lier, this was suf- 
ficient to clotlie the engineer with authority to speak for the défendant, 
and entitled tlie plaiiitiff to rely on tlie assurance given by him that lie 
would fix it for her ; he having taken ofï the guard bar to do so, and dl- 
reeted her to go on with the work, saying that he wonld bring it back 
shortly. 
9. Master and Servant (§ 288*) — Defective Machinery — Promise ïo Fix 
Shortly— Injury Twenty-P'our Hours Afterwards. 

Where, on complaint by an employé, assurance was given by the master, 
through his engineer, who was authorized to speak for him, that a defect 
in the machinery would be remedied shortly, the defective appliance be- 
ing taken away for the purpose, and the employé being directed to go on 
with her work, it is for the jury to say whether, under the circumstanees, 
the employé has a right to rely on the assurance as continuing 24 hours 
afterwards, when she was in.iured. 

fEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1084- 
1086 ; Dec. Dig. § 288.*] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Malcolm G. Buchanan, for plaintiff in error. 
John J. Crandall, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and ARCH- 
BALD, District Judge. 

ARCHBALD, District Judge. The plaintiff was injured by hav- 
ing her hand drawn into a mangle at which she was working. It 
was caught, as she says, by one of the towels which she was putting 
through the machine, which the wind, blowing in through the open 
window, wrapped around her hand before she knew it. It is possible 
that she was inattentive, as the wind blew the towel away from her 
hand and not towards it. But that was for the jury. Her story is 
not so improbable that we can lay hold of it. The négligence charged 
is in not having a protecting guard bar, as well as means by which to 
promptly throw off or reverse the power, by which the accident might 
hâve been averted. There was such a bar for the machine, but it 
sagged, and on complaint by the plaintiff to the défendant, her employ- 
er, he referred her to Lehman, the engineer, who had charge of the 
machinery, who promised to fix it, and at the time of the accident had 
removed it for the purpose of doing so", telling her to go on with her 
work and he would bring it back shortly. It was taken off Tuesday 
afternoon, and had not been returned 24 hours later, when the accident 
occurred, the plaintiff keeping at work meantime without it, relying, 
as she says on the promise which had been made her. 

It was held by the Suprême Court of New Jersey, where the action 
was originally brought, that Lehman in his capacity as engineer had 
no authority to speak for the défendant, so as to give the assurance 
and direction which the plaintiff relied on. Spencer v. Haines, 74 N. 
J. Law, 13, 64 Atl. 970. But the évidence is différent now, the plain- 
tiff having testified that, upon speaking to the défendant about the 
condition of the guard bar, he referred her to Lehman as one who 
would attend to it for her, which would seem to be sufficient to clothe 

•For other cases see same toplc & § kumbeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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him with authority. Notwithstanding this, however, the jury were 
instructed at the trial in the court below that Lehman was not au- 
thorized to speak for the défendant, and that what he said was imma- 
terial, eliminating that as an issue. This favored the défendant, and 
so, of course, is not assignable for error. But if adhered to, the plain- 
tif? clearly has no case, as the machine, except as to the guard bar, 
remained in exactly the same condition as when she went to work at 
it, and the other defects, if any, were obvious ; the sole right to recov- 
er having thus to be based on the assurance given by Lehman, by 
which she was led to keep on with her work awaiting the return of 
the guard bar, assuming, of course, that the machine was not reason- 
ably safe without it. The charge of négligence, in other words, is 
necessarily confined to the appliance with regard to which the assur- 
ance was given, and is not to be extended to other defects as to which 
there was no complaint and no promise, at least to the extent that the 
danger from them was obvious. It particularly cannot be predicated 
on the absence of means by which the machine could be thrown in and 
out of gear by the operator, by foot or hand, while standing between 
the ends of the machine, without going around or reaching over it, on 
which stress is laid and where the court below put it. This, if a de- 
f ect, was a patent one, the danger from which, whether appreciated or 
not, was obvious, as to which the plaintiff, being a mature young wo- 
man, and having worked at the machine for nearly four months with- 
out complaint, must be taken to hâve been content, assuming whatever 
risk was involved in it. "Where a defect is known," says Mr. Justice 
Day in Choctaw, etc., R. R. v. McDade, 191 U. S. 68, 24 Sup. Ct. 25, 
48 L. Ed. 96, "or is so patent as to be readily observed by him, he 
cannot continue to use the defective apparatus, in the face of knowl- 
edge and without objection, without assuming the hazard of such 
a situation. In other words, if he knows of a defect, or it is so 
plainly observable that he must be presumed to know of it, and con- 
tinues in the master's employ without objection, he is taken to hâve 
made his élection to continue in the employ notwithstanding this 
defect, and in such case cannot recover." This is emphasized by the 
récent case of Butler v. Frazee in the Suprême Court, 211 U. S- 459, 

29 Sup. Ct. 136, 53 L; Ed. , which is so remarkably like the one in 

hand that we are moved to quote at large from it. The plaintiff there, 
as hère, was employed at a mangle in a steam laundry, her duties being 
to spread the clothes to be ironed on a narrow feed board extending in 
front of the revolving cylinders, and guide them forward into them. 
For the greater safety of the operator the machine was equipped with 
an adjustable bar or finger guard, extending from side to side, and 
set at the height of an inch or two, according to the thickness of the 
material to be ironed. On the occasion in question the plaintiff's hand 
was caught as she was feeding in a tablecloth. It was shown that the 
feed board was loose, permitting the fabric which was to be laundered 
to drop between it and the cylinder, and there was évidence that this 
wrinkled it, which the plaintiff, at the time when her hand was caught, 
was endeavoririg to remedy. It was also contended in explanation of 
the accident, that the guard bar was set too high, allowing the plain- 
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tiff's hand to be drawn into the cylinders. But, notwithstanding this, 
it was held that she had assumed the risk, and that a verdict was 
rightly directed against her. "One who understands and appréciâtes 
the permanent conditions of machinery, premises, and the like," says 
Mr. Justice Moody, "and the danger which arises therefrom, or by 
the reasonable use of his sensés, having in view his âge, intelligence, 
and expérience, ought to hâve understood and appreciated them, and 
voluntarily undertakes to work under those conditions and to expose 
himself to those dangers, cannot recover against his employer for the 
resulting injuries." It is true, as was said by this court in Blumenthal 
v. Craig, 81 Fed. 320, 26 C. C. A. 427, that a defect in a machine, and 
the risk of operating it when defective, are not necessarily the same, 
and that the risk may not be obvious, although the defect may be. Or, 
as it is put by Mr. Justice Moody in the case referred to : 

[Even] "where the éléments and combinations ont of which the danger aris- 
es are visible, it cannot always be said that the danger itself is so apparent 
that the employé must be held, as a matter of law, to understand, appreciate, 
and assume the risk of it. * * * The visible conditions may hâve been 
of récent origin, and the danger arising from them may hâve been obscure. 
In such cases, and perhaps others that could be stated, the question of the 
assumption of the risk is plainly for the jury. But where the conditions are 
constant and of long standing [as he takes pains to add], and the danger 
is one that is suggested by the coinmon knowledge which ail possess, and both 
the conditions and the dangers are obvious to the coinmon understanding, 
and the employé is of full âge, intelligence, and adéquate expérience, and ail 
the éléments of the problem appear without contradiction from the plain- 
tiff's own évidence, the question becomes one of law for the décision of the 
court." 

Commenting upon the facts by which the case was brought within 
the latter class, it is f urther said : 

"The plaintiff was a person of mature years, intelligence, and of adéquate 
expérience. She had worked for some months upon this particular machine, 
and during that time it was always in exactly the same condition in which 
it was upon the day of the injury. The éléments out of which the danger 
arose were plainly visible to her. The employer had no duty, statutory or 
otherwise, to use a rail to guard against so obvious a danger as that arising 
out of two cylinders in contact with each other and seen to be revolving in- 
wardly. * * * We see nothing in the manner of the adjustment of the 
guard rail which constituted an allurenient or was calculated to blind the 
plaintiff to the danger. The adjustment of the parts of the machine was 
continually before her eyes. The danger of being drawn between the cylinder 
and the rollers by contact with the cylinder was illustrated to her every min- 
ute of the day by the drawing in of the clothes to be ironed by contact with 
the revolving cylinder. The distance between the guard rail and the feed 
board was constant, and its relation to the thickness of her hand was ap- 
parent. She must hâve understood that if her hand became iuextricably en- 
tangled with the clothes, as seems from the rather vague testimony of the 
plaintiff was the case hère, it would be drawn between the cylinder and receive 
the injuries which unhappily occurred. We think that it must be said, as 
a matter of law, that she voluntarily assumed the risk of the danger." 

Ail this is of peculiar pertinence to the case in hand. The plaintiff, 
hère as there, was a person of mature âge and abundant expérience, 
having worked at this machine for nearly a month. There was nothing 
intricate or obscure either in its mechanisrn or mode of opération, and 
the danger from the inwardly revolving cylinders or rolls, if her hand 
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got near enough to be caught by them, was obvious to a person of the 
most ordinary intelligence. She could not feed the material into them 
as she did f rom day to day and not know it. That there was no means 
to stop or reverse the machine handy to the operator was also mani- 
fest, which she had stopped and started the machine too many times 
not to observe. Neither, of course, was there any of the other appli- 
ances of which évidence was given. Except as to the guard bar which 
had been taken off to be fixed, the machine, at the time of the accident, 
was in the same condition as it had been right under her eyes from the 
start. She may now realize from having seen others that it could 
hâve been made safer had it been difïerently equipped. But that is 
not to the point. The question is as to the condition and safety of 
this machine; and having operated it long enough to be acquainted 
with its defects, if any, she must be regarded as having been content 
vvith it as it stood, except as to latent dangers, of which there is no 
évidence, and except, also, as upon the occasion in question, she work- 
ed on without a guard rail while it was away being fixed, resting on 
the assurance with regard to it which had been given. 

Notwithstanding this, however, évidence was received of différent 
styles of mangles which were said to be in use in certain other estab- 
lishments, which not only had means for cutting off and turning on 
or reversing the power in the way suggested, but were also equipped 
with other safety contrivances, such as a moving apron to feed in 
the fabrics to be calendered, means by which the guard rail could be 
made to rise and let the operator extract her hand in case it was 
caught, and the like. This évidence was entirely aside from the case, 
and should not hâve been received. Its admitted purpose was to show 
that there were machines in use which by reason of thèse appliances 
were safer than the one on which the défendant was injured. But 
the employer is not an insurer, and the duty imposed upon him is not 
to furnish the safest or newest and best machines and appliances, but 
only to exercise due care to provide those which are reasonably free 
from danger. 20 Am. & Eng. Encycl. Law (2d Ed.) 76; 26 Cyc. 
1102; Washington & Georgetown R. R. v. McDade, 135 U. S. 554. 
10 Sup. Ct. 1014, 34 L. Ed. 235 ; Patton v. Texas & Pacific R. R., 179 
U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361; McDonald v. Standard 
Oil Co., 69 N. J. Law, 445, 55 Atl. 289 ; Kehler v. Schwenk, 144 Pa. 
348, 22 Atl. 910, 13 L. R. A. 374, 27 Am. St. Rep. 633. And the 
rule as to this is the usage of the business, négligence not being im- 
putable where the machinery in question is that which is generally 
employed. Higgins v. Fanning, 195 Pa. 599, 46 Atl. 102. It may be 
that, for the purpose of comparison, it would be admissible, in order 
to aid the jury in determining what is reasonably safe, to put other 
machines in évidence, which are in common and ordinary use in 
similar establishments. It is so held in several well-considered cases. 
Wheeler v. Wasson Mfg. Co., 135 Mass. 294 ; Myers v. Hudson Iron 
Co., 150 Mass. 125, 22 N. E. 631, 15 Am. St. Rep. 176 ; Dolan v. Cot- 
ton Mills, 185 Mass. 576, 70 N. E. 1025; Nadau v. White River Lum- 
ber Co., 76 Wis. 120. 43 N. W. 1135, 20 Am. St. Rep. 29 ; Jones v. 
Railroad, 178 Mo. 528, 77 S. W. 890, 101 Am. St. Rep. 434. Al- 
though there are others, of equal authority, where it is held not; the 
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cases even in the same jurisdiction not being altogether in Harmony. 
Rooney v. Cordage Co., 1G1 Mass. 153, 36 N. E. 789 ; Ross v. Pear- 
son Cordage Co., 164 Mass. 257, 41 N. E. 284, 49 Am. St. Rep. 459 ; 
Propsom v. Leatham, 80 Wis. 608, 50 N. W. 586 ; Carr v. American 
Locomotive Works, 26 R. I. 180, 58 Atl. 678; Wood v. Heiges, 83 
Md. 257, 34 Atl. 872; Gravadahl v. Chicago Refining Co., 85 111. App. 
342; Sisco v. Lehigh & Hudson R. R., 145 N. Y. 296, 300, 39 N. E. 
958; Jacobson v. Cornélius, 52 Hun, 377, 5 N. Y. Supp. 300; Rich- 
mond Locomotive Works v. Ford, 94 Va. 627, 27 S. E. 509 ; Parlett 
v. Dunn, 102 Va. 459, 46 S. E. 467 ; McGovern v. Smith, 73 Vt. 52, 
50 Atl. 549; Couch v. Watson Coal Co., 46 Iowa, 17; Bryce v. Bur- 
lington, etc., R. R., 119 Iowa, 274, 93 N. W. 275. It is justified in 
some of the authorities on the ground that, the conduct of the master 
being on trial, it is proper for the jury to know what appliances are 
in common use in the particular business involved. Jones v. Railroad, 
178 Mo. 528, 77 S. W. 890, 101 Am. St. Rep. 434. And, confined to 
common usage, the objection to it is largely removed. But that cannot 
be said of indiscriminate évidence as to what is used in différent in- 
dividual establishments, hère and there, not limited to the time of the 
accident, such as was introdnced hère. The vice of this is that the 
jury will always sélect as the standard the newest and best, to which 
the master will thus be held, in the face of the rule that this is not 
required of him. 

But the question of the admissibility of évidence of other machines 
in common use does not arise hère, and need not be decided. What- 
ever be the correct rule in that regard, it was clearly out of course to 
allow proof, as was done, of other machines having safety appliances 
such as hâve been referred to, none of which were in issue, thus get- 
ting before the jury that which was . immaterial and altogether aside 
from the case. As already pointed out, the plaintiff, having accepted 
the machine as it stood, without any such appliances, the effect of 
which was manifest, is now precluded from setting this up, the sole 
inquiry being whether the mangle, deprived of the guard bar to which 
she had been accustomed, was reasonably safe to operate, and if not, 
whether the plaintiff, as she claims, had the assurance from Lehman, 
representing the défendant and authorized to speak for him, to work 
on as she did, and whether, at the time of the accident, 24 hours after 
the guard bar had been removed, she had the right to rely on it. This 
was called to the court's attention by the defendant's eighth request, 
that: 

"The risk of injury from the absence of the guard rail under the facts 
proved was assumed by the plaintiff, and the jury must find that the défend- 
ant is under no liability, because of the absence of it, unless they believe both 
that (a) the défendant, or some one expressly or impliedly authorized by tbe 
défendant so to do, had promised to replace the guard rail, and (b) that the 
plaintiff continued to operate the machine in reliance on that promise." 

Or, as stated in the tenth request: 

"If the jury believe that no promise to replace the guard rail was made to 
the plaintiff by the défendant or some one expressly or impliedly authorized 
to do so, they must find for the défendant." 
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This was a correct statement of the law, and should hâve been af- 
firmed, and there was nothing in the gênerai charge to take the place 
of it. 

There also should hâve been an affirmance of the sixth point, to the 
effect that the défendant was not required to provide reversing mech- 
anism on the mangle, because the risk of injury from the lack of it 
was a perfectly obvious one, which she was conclusively presumed to 
hâve assumed by continuing to operate the machine without complaint 
without it. This last instruction was of the highest importance to the 
défendant in view of the évidence which had been received with regard 
to the use of such reversing mechanism on other machines, and was the 
only possible way of doing away with the effect of it, if, indeed, it 
could be said to do so. But instead of this, the court not only refused 
the point, but expressly charged that, in deciding whether the machine 
in controversy was a reasonably safe one, the jury might consider 
the character of other machines in use, at the time of the accident, in 
other places (not those in gênerai or common use, be it noted), and 
particularly that the machine on which the défendant was working had 
nothing by which it could be thrown out of gear, to be reached by the 
hand or foot of the operator, when standing at the middle of the 
machine. This disregarded the real issue in the case, and diverted the 
attention to that which was not involved in it, allowing a recovery upon 
an altogether incorrect and improper basis. 

This case has been tried four times; twice in the state court (62 
Atl. 1009, and 64 Atl. 970), where the action was discontinued, be- 
cause, as frankly stated by the plaintiff's counsel, he did not like the 
law laid down to him; aiid twice in the court below, the first verdict 
having been set aside on the ground that the plaintiff by her own tes- 
timony assumed the risk of working without a guard rail, the promise 
made to her being that it would be returned in a few minutes, and the 
accident having occurred the next day after dinner— Andrecsik v. 
New Jersey Tube Co., 73 N. J. Law, 664, 63 Atl. 719, 4 L. R. A. (N. 
S.) 913, being cited. We regret that the case must go back and be 
tried again, but we see no escape from it, the errors committed being 
vital ; the point on which the case turns, and on which a recovery can 
alone be had, being declared to be immaterial, and the jury's attention 
being thus diverted from instead of being directed to it, and the verdict 
being thus made to rest on grounds upon which it cannot be sustained. 
The most that we can do for the plaintiff is not to make the présent 
judgment final, the views expressed by the court below in granting a 
new trial, if correct, coupled with what has been said above, leaving 
very little, if anything, on which to recover. Without, however, going 
that far, and giving the plaintiff another opportunity to make out a 
case if she can : 

The judgment is reversed, and a venire facias de novo is awarded. 
167 F.— 18 
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CENTRAL UNION TELEPHONE CO. v. CITY OF OONNB5AUT. 

(Circuit Court of Appeals, Sixth Circuit. January 22, 1909.) 

No. 1,831. 

1. Municipal Cobpobations (§ 206*)— Agents— Superintendent of Electbic 

Light Plant— Authority. 

Where a city, owning au electric light plant in charge of trustées, em- 
ployée! a superintendent, without spécial instructions concerning construc- 
tion and maintenance of wires, ne had authority in carrying the electric 
light wires over the wires of a téléphone company to adopt and carry out 
any sebeme of détail reasonably calculated to accomplish the purpose. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. § 
206.*] 

2. Evidence (§ 5*)— Judicial Notice— Danger— Electbicity. 

Judicial notice will be taken that an electric light wire so placed that it 
occasionally cornes in contact with a téléphone wire is daugerously near 
the same as a known fact of gênerai intelligence. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. § 5.*] 

3. Municipal Corporations (§ 794*)— Defective Streets— Electbic Pôle Ex- 

cavation — Protection — Duty of City. 

Where a city electric lighting superintendent informed the superin- 
tendent of défendant téléphone company that if the latter would dig a pôle 
noie in a street, at a point where the city's electric wires crossed the télé- 
phone wires, the city would put in a new pôle, and défendant thereup- 
on made the excavation, the city was bound to furnish the pôle within a 
reasonable time, and on its failure to do so was thereafter bound to keep 
the hole protected so that it would not cause injury to pedestrians. 

[Ed. Note.- — For other cases, see Municipal Corporations, Cent. Dig. § 
1653 ; Dec. Dig. § 704.*] 

4. Municipal Corporations (§ 790*) — Defective Streets— Pôle Holes— No- 

tice— Négligence . 

Défendant company dug an electric pôle hole in a street under an agree- 
ment with the city's electric lighting superintendent toraise a pôle there- 
in to carry the city's electric light wires over defendant's téléphone wires 
at an intersection. The city neglected to put up the pôle for three 
months, during which time the lighting superintendent made temporary 
provision for the wires, and, several times flnding the hole uncovered, re- 
covered it. A pedestrian thereafter fell into the uncovered hole and was 
injured, for which he recovered damages against the city. Held, that the 
city had notice of the defect through its lighting superintendent, and was 
solely négligent in permitting the hole to remain in the street unprotected. 
and therefore could not recover over against the téléphone company any 
part of the damages recovered by the pedestrian. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1645. 1046; Dec. Dig. § 700.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

A. E. Clevenger and S. H. Toiles, for plaintifï in error. 
A. M. Cox, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and TAYLOR, 
District Judge. 

SEVERENS, Circuit Judge. This is an action brought by the city 
of Conneaut against the téléphone company to recover the damages 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and costs sustained by the former resulting from the alleged négligence 
of the latter in permitting an excavation, made by it in one of the 
streets of the city for the érection of a téléphone pôle, to remain in 
an unprotected condition, in conséquence of which one Shipman had 
been injured and, in a suit brought against the city to recover there- 
for, had recovered judgment for damages and costs. At the time of 
the occurrences which were the basis of the suit brought by Shipman, 
Conneaut was a village of Ohio. Afterwards, and before the présent 
suit was brought, it became a city. This is of no importance except to 
show that the city is the lawful successor of the village and compétent 
to be the plaintiff in the action. A jury was waived, and the cause 
was, by agreement, tried by the court. There was a finding of the 
facts, and, as there is no contention that the findings are wholly un- 
sustained by évidence, there is nothing to be determined but the ques- 
tions of law arising upon the facts found. Thèse were as follows, 
omitting now such as relate to the citizenship of the parties and the 
recovery of the judgment by Shipman, and the damages incurred by 
the city in conséquence of that suit : 

"The défendant » » * wa s during ail of the tlme herelnafter mentloned 
the owner of and engagea in the opération of a téléphone System in the vil- 
lage (now city) of Conneaut, Ohio, under and by virtue of an ordinance duly 
passed by the council of said village on the 14th day of May, 1894. 

"By the ternis of said ordinance, which was duly accepted by said défend- 
ant, défendant agreed to hold the village of Conneaut free and harmless from 
ail damages by reason of its négligence. 

"It was further agreed in said ordinance that pôles thereafter to be lo- 
cated or set upon any of the streets of said village (now city) should be at 
the approval of the street committee of said village (now city) of Conneaut, 
Ohio. 

"Prior to the luth day of October, 1901, the Central Union Téléphone Com- 
pany had constructed and was maintainlng on the westerly side of Sandusky 
street, in said city, as a part of its téléphone System, téléphone wires attached 
to pôles. Thèse wires crossed Main street, and were attached to pôles on the 
southerly side of said Main street, uearly at right angles, passing over wires 
of the electric light System of said village or city. 

"Said village of Conneaut, long prior to said lôth day of October, 1901, had 
established, and was operating as the owner thereof, a municipal electric light- 
ing System, providing street lights and electric lighting for private eonsuiners, 
nnd the electric light wires were strung upon cross-arms attached to pôles in 
the ordinary nianner along the curb Unes of some of the streets. 

"One of the wires or leads of the municipal plant ran along the northerly 
curb line of Main street, passing by Sandusky street, and was attached to an 
urm on a city pôle in the westerly line of Sandusky street, and below where 
the téléphone wires of the défendant passed over the sanie. 

"At and prior to October 15, 1901, the lighting plant of the village was un- 
der the control and management of a board of electric light trustées, as pro- 
vided by sections 248G, 2487, 2488, and 2489 of the Revised Statutes of Ohio. 

"In August of the year 1901 it was determined by the authorities in con- 
trol of the electric light plant to make changes in their wire System, and in 
so doing they placed two electric light wires on the Main street lead. 

"Under the provisions of section 2489 of the Revised Statutes of Ohio then 
in force, said board of electric light trustées appointed one W. E. Fownes to 
the position of superintendent, and as such, under the direction of said board, 
lie had gênerai charge of the work of inaking said changes ; and some time be 
fore the 15th day of October, 1901. under the direction of the board of electric 
light trustées, he attached two additional electric light wires to an arm at- 
tachée! to said pôle set in the northerly line of Main street and the wester'.y 
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Une of Sandusky street, and thèse wires were so placed that a wlre of the 
téléphone Company would at times come in contact with them. 

"At this time one Andrew C. Tinker was the local superintendent of the 
défendant, the Central Union Téléphone Company, at Conneaut, Ohio. 

"In référence to this situation Fownes and Tinker had a conversation, in 
which Fownes said to Tinker that, if he (Tinker) would dig a hole for a new 
téléphone pôle, he (Fownes) would put in a higher pôle for the téléphone 
wires as soon as he took some pôles out of Harbor street which he thought 
would be of suitable height, the purpose heing to find a pôle in Harbor street 
which would be suitable to bé put in the excavation to be ma de by the télé- 
phone company. It was contemplated by the parties that there would be some 
delay in procuring and setting the pôle. 

"Tinker assented to this arrangement, and forthwith caused the new ex- 
cavation to be dug close to the base of the pôle which was then there. Thin 
excavation was made and completejl by the téléphone company on the luth of 
October, 1901, and when completed was left by it covered and protected. As 
there was some delay in gettlng to work on Harbor street, Fownes, the elec- 
tric light superintendent, nailed some 2 by 4 scantlings to the top of the San- 
dusky street téléphone pôle to temporarily raise and attach the téléphone wires 
thereto, thus removing them from contact with the electric light wires. When 
Fownes came to take the pôles out of Harbor street, he found that they were 
in no condition to reset. 

"After making the excavation and covering it, défendant paid no further 
attention to it. The superintendent of the electric light plant found the exca- 
vation uncovered several times and re-covered it, after this conversation with 
Tinker and before the accident. No pôle was ever placed in the excavation. 

"On the 13th of January, 1902, one William W. Shipman, passing along San- 
dusky street, fell into the excavation and suffered the injury upon which the 
judgment was recovered, which is the basis of this action to reeover over for 
the eity of Conneaut from the défendant. 

"The board of electric light trustées of the village of Conneaut had no 
knowledgé of any promise on the part of Superintendent Fownes to furnish 
the pôle mentioned to this défendant, the Central Union Téléphone Company, 
and had no knowledgé of the excavation until after the accident to Shipman. 

"Neither the street committee of the council nor the council of the village 
of Conneaut had knowledgé of the excavation at the time the same was made, 
or afterwards until the accident to said Shipman, and never made or gave any 
approval to the change in location of said pôle or the excavation of said hole 
in Sandusky street. 

"On or about the 9th day of Mardi, 1903, said William W. Shipman brought 
lus action in the court of common pleas of Ashtabula county, Ohio, against 
the city of Conneaut, to recovér for Personal injuries alleged to hâve been sus- 
tained by falling into said excavation: 

"The défendant, the Central Union Téléphone Company, was duly notifled 
by the city of Conneaut of the action brought against it by the said Shipman, 
and was by the city and those in authority asked to appear and défend the 
suit, but the téléphone company did not do so, but did employ counsel, who ap- 
peared to watch its interest at the trial of said Shipmari." 

Upon thèse facts the court found as matter of law : 

"That it was the primary duty of the défendant, the Central Union Télé- 
phone Company, to guard and p'rotect said excavation in Sandusky street, by 
proper coverings or otherwise, so that peôple using the street should not fall 
into the excavation and be injured thereby." 

The court thereupon directed a judgment in favor of the plaintiff 
in the sum of $10,519.37 and costs. In order to support this judg- 
ment, the necessary facts must be affirmatively found or must be rea- 
sonably inferable from those found. 

We think the facts did not warrant the judgment, and that it should 
hâve been given in favor of the other party. In the ordinance by 
which was granted the franchise to the téléphone company to con- 
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struct and maintain in the streets of the city a téléphone System, it was 
provided that the company "should hold said village free and harmless 
from ail damages by reason of its négligence." This stipulation is 
developed in the finding of facts as if it were important. But it seems 
to amount to nothing more than a term of the agreement which the law 
would raise by implication. 

The téléphone company having erected its pôles and strung its 
wires in the streets of the city by its permission, and no fault being 
found with the manner in which it had been done, the city was bound 
to respect the rights of the téléphone company thus acquired. It had 
not granted an exclusive franchise. It was not debarred from grant- 
ing a franchise to another company to erect in its streets another télé- 
phone or a lighting system, or from erecting one for itself. But in ei- 
ther of thèse events, the other company, or the city, as the case might 
be, would be bound to construct its works in such manner as not to 
unnecessarily interfère with the pôles and wires which the téléphone 
company had rightfully constructed in the same locality. When, there- 
fore, the city proposée! to carry its electric light wires across the télé- 
phone company 's wires, it was bound at least, in the absence of any 
order on the téléphone company to make a change in its structures, to 
so string its wires, if that were reasonably practicable, as not to in- 
terfère with the téléphone company's lines. It could not arbitrarily 
string its wires so near to the wires already there as to produce a 
condition of danger and thereby compel the téléphone company to 
change its structures. And, if the trustées had given no directions as 
to how the crossing should be made, it was necessarily left to the su- 
perintendent as to how it should be done. Some mutual arrangement 
with the téléphone company would be a sensible and proper thing, 
and this was the course adopted by the superintendent. 

The substance of the controversy rests in the question of the scope 
of the authority vested in Fownes, the city's superintendent, to whom 
was intrusted the gênerai charge under the direction of the trustées 
of the work of making the changes in its System of electric light wires. 
It does not appear that the trustées gave any instructions to the su- 
perintendent about the work, or, if they did, what the instructions 
were. For aught that appears, he had authority to do, with respect 
to this work, what the trustées might hâve directed him to do. Coun- 
sel for the city seem to put too rigid a limitation upon the power of the 
superintendent, and to suppose that he was only to supervise the work- 
men in the exécution of the spécifications of a plan laid down for him. 
It might well be that the superintendent was not intrusted with the 
duty of deciding upon the larger questions of city government or the 
expediency of large undertakings in its business affairs, such as the 
question of lighting its streets by electricity, or upon what streets the 
wires should be carried. But when the question concerns the minor 
détails of the exécution of extensive plans, and an agent is employed 
to conduct them, and no limitations are imposed upon him either by 
law or the express command of his superiors, it would seem that he 
had authority to do what was reasonably necessary to accomplish the 
intended resuit. It is reasonable to believe that this work was com- 
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mitted to the charge of the superintendent, because he was better 
qualified to take charge of the work than an ordinary person would 
be. We cannot doubt that when he encountered the problem of car- 
rying the city's electric wires across the wires of the téléphone Com- 
pany, and when he found that he had carried his wires dangerously 
near the téléphone wires, he had authority to correct the mistake by 
raising his own or lowering them, or to arrange with the téléphone 
company for a change in the location of their own wires, so as to ob- 
viate the difficulty, or to adopt any other scheme of détails reasonably 
calculated to accomplish the purpose. His duties did not end when 
he got into the difficulty. They continued until the undertaking was 
fully accomplished and the wires were safely and securely located. 
Counsel urge that the finding of the court is not that the wires were 
put dangerously near those of the téléphone company, but only that 
they were so placed that they would sometimes corne in contact with 
them. But we should take judicial notice that an electric light wire 
so placed that it sometimes cornes in contact with a téléphone wire is 
dangerously near. It is a fact known to the gênerai intelligence. 

When the difficulty arose, the superintendent made an arrangement 
with the téléphone company whereby the latter was to make an ex- 
cavation at that place near the polè, which in the meantime was to 
stand, and the city was to furnish a higher pôle and put it in, not im- 
mediately, but as the law would imply, no time being stated, within a 
reasonable time. The téléphone company dug the hole, and had rea- 
son to expect that the pôle would without unnecessary delay be put 
in place. The téléphone company left the hole covered and protected. 
The city was disappointed in not finding a suitable pôle as it had ex- 
pected, and it neglected to put one in for a period of three months. 
Meantime the superintendent had made temporary provision by car- 
rying up the wires on the pôle then standing by means of scantling, and 
several times, finding the hole uncovered, re-covered it. 

We think the responsibility for keeping this excavation protected 
after a reasonable time had elapsed for putting in a new pôle devolved 
upon the city, and that the injury to Shipman was the resuit of its own 
fault. And, if the fault were not solely the fault of the city, it can- 
not, we think, be doubted that the city was négligent in not discover- 
ing the dangerous place and making it safe. Moreover, we should be 
inclined to the opinion that, as the participation of the superintend- 
ent in this undertaking of the city was not yet ended, the city had no- 
tice through him of existing conditions, and was at fault in not recti- 
fying them. In either of thèse aspects of the case the city was a 
wrongdoer, and there is no right of contribution between such parties. 

The judgment should be reversed, with costs, and the cause remand- 
ed with directions to enter a judgment for the défendant below. 

NOTE. — The following Is the opinion of Tayler, District Judge, In the court 
below: 

TAYLER, District Judge. Thhs is a suit brought by the city of Conneaut 
against the Central Union Téléphone Company to recover the sum of $9,518.29, 
being the amount of a judgment recovered by one William W. Shipman against 
the plaintiff in this case, and for the expenses of defending the suit brought 
by Shipman against this plaintiff. Shipman recovered a judgment in the 
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state court from the city of Conueaut for injuries recelved by hiin in con- 
séquence of his falling into an excavation made for a téléphone pôle on one 
of the streets of the city of Coimeaut. The défendant dénies any liability on 
its part in any event, and, in addition, allèges that, if it was guilty of any 
wrong in connection with the excavation referred to, it was a joint tort-feasor 
with the plaintiff lierein, and, consequently, in the event of a recovery against 
one joint tort-feasor, the other cannot be held for contribution. The téléphone 
company claims that, while its employés made the excavation, it did so un- 
der an agreement with the city which left the responsibility for the care of 
the excavation wholly upon the city, and that it was its (theeity's) négligence 
wholly which resulted in the injury. 

The substance of the agreement, if snch it may be called, which the super- 
intendent of the electric light plant made with the superintendent of the télé- 
phone company, was this: That siuce a new wire was being strung for the 
electric light plant, which would corne close to, if not in contact with, the 
téléphone Une, the téléphone line ought to be elevated so as to clear the electric 
light wire. Thèse two superintendants, therefore, agreed that the téléphone 
company should dig the hole and the city furnish and set the pôle, which had 
to lie some rive feet longer than the other pôles in use in that vicinity. There 
was no agreement as to just when the hole should be dug, or when the new 
pôle should be set in the hole, nor as to who should take care of the excava- 
tion in the interval that might elapse between digging the hole and setting the 
pôle. The superintendent of the electric light plant said to the superintendent 
of the téléphone company that he was going to replace some electric light 
pôles on Harvard street, and as soon as he got to that he could flnd a Harvard 
street pôle that would be suitable for this place in question. It therefore 
seemed to be in contemplation of the parties that there would be some delay 
for an indefinite time before the electric light people would get to Harvard 
street and find the needed pôle. The superintendent of the electric light plant 
says it was some time before they reached Harvard street, and that when they 
did they found that none of the pôles were satisfactory, with the resuit that 
no pôle was then. or ever, furnished or put into this excavation. The employés 
of the téléphone company dug the hole and covered it up. At least once after 
that it came to the knowledge of the superintendent. of the electric light plant 
that the hole was uncrvered, and he had it protected by planking or otherwise. 

It seems to me that in considering what are the rights and duties of the 
parties, as respects the claims made ir> this case, two facts inust be borne in 
mind: (1) That. there was no underatf.nding as to just when the superintend- 
ent of the electric light plant would be ready to furnish the pôle ; (2) that 
there was nothing said or understood between thèse two représentatives of the 
electric light plant and the téléphone company as to who should take care of 
the excavation after the hole was dug. The défendant claims that it is not 
liable to the city in any event, that it is not even a joint tort-feasor, that it 
dug this hole under an arrangement with and by the direction of the city, and 
that, having donc so, its duties and its responsibilities ended. To this the 
city replies: First, that the superintendent of the electric light plant had no 
authority whatever to make any arrangement or contract with the téléphone 
people for the digging of this hole or the reconstruction in any respect of the 
line of the téléphone company, that ail such matters were under the control 
of the council, and that even the trustées of the electric light plant had no sueh 
power ; second, that whatever the authority of the superintendent might hâve 
been to make this arrangement with the téléphone company, or however in- 
cidental this work may hâve been to the gênerai work of reeonstructing the 
electric line, the hole was dug by the téléphone company as a part of its work. 
and, upon its own theory of the agreement, that particular part of the work 
was to be done by the téléphone company and something else by the electric 
light people, that the duty to keep this excavation covered until the pôle was set 
was a primary duty of the téléphone company. The city, through the electric 
light plant, was not bound to keep track of the holes that might be excavated 
by the téléphone company, even thpugh excavated by the authority of the city. 

Whatever may be the soundness of the first position coiitended for by the 
plaintiff, the second proposition seems to be sustained by the décision of the 
Suprême Court of the United States in the case of Chicago v. Iîobbins, 67 U. 
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S. 424, 17 L. Ed. 298, where the court lays clown tlie rule as folio ws: "The 
city îmist be reiinbursed unless it bas been itself in fault. The rule of law is 
that one of two joint wrongdoers cannot hâve contribution front the other. 
It is difflcult in this case to see how the city was to blâme, and least of ail 
liow Robbins can impute blâme to it. Robbins desired to erect a large store- 
house, and, to add to its convenience, wished to excavate the eartli in the side- 
walk in front of his lot. Withont express permission from the city, but under 
an implied license, he makes the area. No license can be presumed from the 
city to leave the area open and unguarded, even for a single night. The privi- 
lège extended to Robbins was for his benefit alone, and the city derived no ad- 
vantage from it, except incidentally, Robbins impliedly agreed with the city 
that, if he was permitted to dig the area for his own benefit, he would do it 
in such a manner as to save the public from danger and the city from harm ; 
and be cannot novv say that: True it is you gave me permission to make the 
area, but you neglected your duty in not directing me how to make it, and in 
not protecting it when in a dangerous condition. If this should be the law, 
there would be an end to ail liability over to municipal corporations, and their 
rights would hâve to be determined by a différent rule of décision from the 
rights of private persons. Because the city is liable primarily to a sufferer 
by the insecure state of the streets offers no reason why the person who per- 
înits or continues a nuisance at or near his premises should not pay the city 
for his wrongful act. The city gave no permission to Robbins to create a nui- 
sance. It gave hini permission to do a lawful and necessary work for his own 
convenience and benefit, and if in the progress of the work its original character 
was lost and it became unlawful the city is not in fault. We can see no jus- 
tice or propriety in the rule that would hold the city under obligation to super- 
vise the building of an area such as this." 

In its essential features there is not much distinction to be discovered be- 
tween the facts as apparent in the quotation above made from the décision of 
the Suprême Court and the facts in this case. It is true that in a sensé in this 
case the city had an interest apparently in the putting in of this new pôle ; 
but, after ail, both were interested, and the understanding between the two 
was, whatever might be the rights and duties of the parties as to third persons, 
that the téléphone Company was going to dig the hole and the city was going 
to put in the pôle. Now, it is not for the téléphone company to say that it may 
dig a hole and leave it, and rely upon the fact that the city is going at some 
time to put a pôle in, and answer to a claim arising out of an injury that it was 
not for the téléphone company to take care of this hole or to pay any attention 
to the seasonable time when it should be dug. Nor was it, under the circum- 
stances — putting them in their strongest forni for the téléphone company — • 
for the city to fix the time when the hole should be dug, or to postpone the 
digging of it, or to watch the hole as between it and the téléphone company. 
The business was the business of the téléphone company. They were its 
pôles and its wires that were to be taken care of. No work could be done with 
its wires wlthout its knowledge. And so it is no answer to the situation whieh 
is thus created for the téléphone company to say that it obeyed the instruc- 
tions of the city officer and dug the hole, and then left the rest of the work to 
be done by the city officiais. The work of putting in the pôle and stringing 
the wires was of such character as that the téléphone authorities would neces- 
sarily kuow when it was to be done and, indeed, participate in the stringing 
of the wires on the new pôle. So, if the défendant prematurely dug this hole, 
then it had sirnply one prirnary and constant and continuing duty to perform, 
and that was to see that the excavation was so protected as that injury should 
not resuit. 

Supporting, also, the doctrine of the case jnst quoted, is Clark v. Fry, 8 Ohio 
St. 359, 72 Am. Dec. 590, Cdlumbus v. Penrod, 73 Ohio St. 209, 70 N. E. 820, 
3 L. R. A. (N. S.) 380, 112 Am. St. Rep. 716, Morris v. Woodburn, 57 Ohio St. 
330, 48 N. E. 1097, Railroad Company v. Morey, 47 Ohio St. 207, 29 N. E. 209, 
and the case of Robbins v. Chicago, 71 U. S. 657, 17 L. Ed. 298, affirming the 
case of Chicago v. Robbins, supra, in which the proposition is emphasized 
that, although we may infer permission to tmild an area, permission cannot 
be inferred to leave it in a state dangerous to persons passing by. And so in 
this case we may admit authority and permission to make this excavation, at 
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ii'iiue indeflnite tinie in the future to be filled by a pôle by the city; but au- 
thorily eannot be inferred from that to permit this excavation to become a nui- 
sance or in any way to limit the primary duty o£ the person who made the ex- 
cavation to see that it was kept safe until flnally turned over to the person 
whose duty it was to use it. 

In view of the reasons given above, it seems to me that the défendant is 
liable, and a juclgment may be rendered accordingly. 



BOWEN v. KUTZNER et ux. 
(Circuit Court of Appeals, Fuurth Circuit. November 5, 1908.) 

No. 790. 

1. Contracts (§ 99*) — Validité of Assent— Contbacts Between Brothee 

AND SlSTEB. 

While a brother and sister may lawfully contract with each other, 
in case of such contracts, sight ought never to be lost of the fact of the 
relationship existing between them and of the duty they owe one to the 
other to deal with the utmost frankness and good faith, and where one, 
who secures a large advantage by the contract, was fully informed as to 
the matters to which it relates, while the other was not, the presump- 
tion is against the validity of the contract, and the burden rests upon 
the one so informed to fully establish his contract and remove from it 
every doubt or suspicion that may attach to its exécution. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 448; Dec. Dig. 
§ 99.*] 

2. Contbacts (§ 94*) — Validity op Assent— Contracts Between Brother 

and slsteb— tjndtje influence. 

An intestate left an estate of some $250,000, mostly accumulated during 
the last few years of his life, and consisting principally of his interest 
in two coal companies, in which he was a large stockholder. He left as 
his heirs a son and a younger daughter. The son was secretary and 
treasurer of one of the companies in which his father had given hiru 
stock, had thus been associated with his father in business, and was 
thoroughly acquainted with his property and its value. The daughter 
had married when her father was comparatively poor, lived several hun- 
dred miles distant, and knew nothing of his affaire. After the father's 
death, on invitation of her brother, she visited him, and while there was 
taken by him to the office one evening and told that it was désirable to 
settle the father's estate between them ; that such was the father's 
désire, and also that it should be kept secret ; that it was their father's 
wish that her brother should hâve the stock in the coal companies and 
should take care of her, and that the father would not hâve owned such 
stock but for her brother. Shortly thereafter, she was taken one even- 
ing to a bank where were her brother, his attorney, and two of his 
friends and business associâtes, and there she signed an agreement pre- 
pared by the attorney dividing aer father's property by which her brother 
was given ail of the stock in the two coal companies, and the remainder 
of the property was about evenly divided, she being given an advantage 
of perhaps $1,000. She was not advised to seek outside counsel, and did 
not, nor was she told the value of the respective properties. As a matter 
of fact, the stock in the coal companies constituted by far the greater 
part of the estate. Held, that in the absence of such advice or informa- 
tion, which it was the duty of her brother to give her, in view of their 
relationship and the circumstances, and the great advantage he obtained 
by the settlement, the agreement was void for fraud and undue influence. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 420^130 ; Dec. 
Dig. § 94.*] 

•For other cases see same topic & § numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Gifts (§ 18*)— Inter Yi vos— Nécessité of Delivebt. 

Gifts inter vivos of personal property, to be effective, must be accom- 
panied by the delivery of possession; the donor parting with ail présent 
and future dominiou over it. The donor must be devested of, aud the 
donee invested with, the right of property in the subject of the gift. It 
must be absolute, irrévocable, without any référence to its taking effect 
at sorne future titne; and without such proof, elear and explicit, the gift 
fails. 

[Ed. Note.— For other cases, see Gifts, Cent. Dig. §§ 29-33; Dec. Dig. § 
18.*] 

4. Gifts (§ 49*)— Ikïeb Vivos— Evidence— Tbansfeb of Cobpobate Stocks. 

Evidence considered, and held insufficient to sustain the validity of a 
transfer of stock claimed to hâve been a gift froin a father to lus son, 
such stock constituting the larger part of the owner's estate, aud the 
transfer having been made on the books of the corporation after his death 
by an attorney in fact nnder authority of an assignment and power of 
attorney indorsed on the certificates as of a date shortly before his death, 
but which was in fact signed by him in blank aeveral years before on 
pledging the stock as collatéral security to a bank. 

[Ed. Note. — For other cases, see Gifts, Cent. Dig. §§ 95-99; Dec. Dig. 
§ 49.*] 

Appeal f rom the Circuit Court of the United States for the South- 
ern District of West Virginia, at Bluefield. 

The bill in equity in this cause was filed by Alice Kutzner, lier husband, 
John T. Kutzner, joining with her, against lier brother, W. H. Bowen, the 
défendant in the lower court, and appellant hère, for the ])ur]>ose of having 
rescinded a certain contract in writing entered into on the 25th day of No- 
vember, 1902, between the female plaintiff and lier brother, the appellant, filed 
as "Exhibit Contract" with the bill, whereby they divided between them, on 
the ternis and conditions set out in said contract, the estate whereof their 
father, Jonathan P. Bowen, late of the county of Mercer, W. Va., shortly 
theretofore died seised and possessed, leaving as his sole heirs at law aud dis- 
tributees the said Alice Kutzner and W. H. Bowen. The preamble of the con- 
tract is as follows: "Witnesseth, that whereas, Jonathan P. Bowen. father of 
both parties hereto, departed lit'e intestate, leaving considérable property ; and 
whereas the said Harry Bowen and the said Alice Kutzner, parties hereto, are 
the only children and his sole surviving heirs ; and whereas, it is the înutual 
désire of the parties hereto to amieably divide between themselves the prop- 
erty inherited from their father, the said Jonathan P. Bowen; and whereas, 
it is mutually recognized by the parties hereto, that it was the désire of the 
said Jonathan P. Bowen, as expressed in his lifetime, that the said Barry 
Bowen, party of the first part, should inherit his stock in Booth-Bowen Goal 
& Coke Company and Norfolk Coal & Coke Company." The property cov- 
ered by the contract consisted of, first, 125 sbares of the capital stock of the 
Booth-Bowen Coal & Coke Company ; second, 200 shares of the capital stock 
of the Norfolk Coal & Coke Company; third, the property specifically set 
forth in clause 4 of said contract, as follows: "Fourth: ïhe followiug prop- 
erty owned by said Jonathan P. Bowen shall be divided as nearly ecpially as 
possible between the parties hereto ; 6 shares of stock in Bluefield Téléphone 
Company ; 80 shares of stock in Bidge Land Company ; 50 shares of stock in 
Bramwell Water Company ; 25 shares of stock in Eurêka Land Company ; 
110 shares of stock in \V. M. Ritter Lumber Company ; 10 shares of stock 
in Bank of Bramwell ; cash on deposit in Bank of Bramwell, amounting 
to §17,023.42." By a subséquent provision of paragraph 4 of this contract, 
it is provided that the property set forth in said fourth paragraph should 
be divided equally between the parties, except the 2ô shares of stock in the 
Eurêka Land Company, of which the défendant, Bowen, was to hâve 12 
shares, and the plaintiff, Alice Kutzner, 13; by the third clause, that said 
Alice Kutzner was to hâve the house and lot, of small value, of which 
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lier lato mother died seised in St. Clair, Schuylkill county, Pa. ; and by the 
'•oncluding paragraph of said eontract it was provided: "Fifth: Any other 
property belonging to the said Jonathan P. Bowen, deceased, of which the par- 
ties hereto may not now be advised, shall be divided equally between them 
whenever said property shall be discovered." 

The effect of this agreement was to give the appellant, Henry Bowen, un- 
eonditionally, the stock of the décèdent in the Booth-Bowen Coal & Coke Com- 
pany, and in the Norfolk Coal & Coke Company, which constituted in value 
the bulk of his estate, and to divide between himself and sister the residue 
of the estate, money in bank, and various stock ownerships in varieras com- 
panies set forth in paragraph 4 of the agreement, inuch of which at least may 
be said to be of doubtful value, and also to give to the female plaintiff the 
undivided one-half interest in the honse and lot in St. Clair, Schuylkill coun- 
ty, Pa., of which their mother died seised, and supposed to be worth about 
$1,000. 

The plaintiffs case set forth in lier Mil, briefly, is that her father, in 
the year 1885, having by care and frugality lasting through more than 50 
years, engaging in various capacities ranging from working in the breakers 
to mine foreman, in the anthracite région of Pennsylvania, accumulated a 
sum of money amounting to $5,000, was induced to leave Pennsylvania and 
settle in the new coal flelds of West Virginia, now famous as the "Poca- 
hontas Fiat Top Coal Field." That at said last-named place ne formed a 
partnership with Messrs. William and James Booth, under the name of 
William Booth & Co., using his entire cash capital in paying for a one- 
third interest in the firm. Said firrn leased from the Bluestone Coal Com- 
pany a tract of land on Simmons creek, in Mercer county, W. Va., and .en- 
gagea actively in mining and manufacturing coal, and the gênerai retail 
mercantile business ; that this business was very profitable, and soon largely 
increased ; that a corporation was formed known as the Booth-Bowen Coal 
& Coke Company, absorbing the former copartnership, including the lease 
aforesaid. The stock of this company was flxed at $75,000, and said Jona- 
than P. Bowen's share therein consisted of 250 shares, or one-third; that 
the business of this company became very successful, yielding handsome divi- 
dends, and large sums were expended on improvements and extending the 
same ; and that said Jonathan P. Bowen then acquired by purchase of James 
Booth his one-third interest in the company. The business was especial- 
ly valuable during the years 1899, 1900, 1901, and 1902. That some two years 
after her father left Pennsylvania, as aforesaid, in 1887, her brother, W. H. 
Bowen, moved from Pennsylvania, and accepted a position in his father's 
mine. The évidence shows that young Bowen was flrst blacksmith in the 
mine ; then beeame assistant superintendent, and subsequently treasurer of 
the company ; that, shortly after his reinoval to West Virginia, her father 
gave to her brother one-half of his original shares of stock in the company, 
to wit, 125 shares in the Booth-Bowen Coal & Coke Company, which com- 
plainant charged to be an advancement to him ; that at the time of his com- 
ing to West Virginia her brother was without means, either money or 
property, with which to pay for the stock ; that on the lOth day of October, 
1902, her father died, leaving an estate worth between $200,000 and $250,000 ; 
and that shortly thereafter her brother wrote her an urgent letter to come to 
his home in Bramwell, W. Va., saying that Mr. Mann, the président of the 
bank, wanted to see her, that there was a matter which needed her présence ; 
that she wired asking to delay her trip for a week, which was arrangea ; 
that soon after the lst of November she went to her brother's home, and 
stayed there several weeks ; that for several days after reaching his house 
nothing was said about business affairs, until one afternoon she was invited 
by her brother to go to the office of the company, the Booth-Bowen Company, 
at Bramwell, W. Va., where, with no one présent except her brother and 
herself, he for the first time mentioned the subject of the division of their 
father's estate, telling her that it was the wish of her late father that he, 
W. II. Bowen, should hâve ail the stock in the Booth-Bowen Coal & Coke 
Company and in the Norfolk Coal & Coke Company held by their father at 
the time of his death, and that said W. II. Bowen should "take care of Alice," 
meaning the female plaintiff. Ile further told her that, while the stock in 
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thèse two companies stood in the name of their father, lie had bought the 
same, and that but for him his father would never hâve had it. lie also 
told her that, with the exception of one share of stock, he had bought and 
paid for with his own money the stock held by her father in the Bank of 
Bramwell ; that she wîis very inuch shocked at the apparent partiality sbown 
in this division of the estate ascribed to her father, but felt that, if it was 
really his wish, she would carry the same out regardless of the conséquences 
to herself; that she was especially warned and requested by her brother not 
to mention the matter to any one; that plans for the division of the re- 
mainder of the estate were discussed, and it was suggested that no writing 
of any kind would be needed ; and several days later, her brother informée! 
her that a writing would bave to be made by each of them to avoid trouble, 
as he was advised, and that he expected his attorney, Mr. Rucker, up from 
Welch that evening, and asked her to go up with him to the bank and flx 
up matters ; that late that evening they did go to the bank, met Mr. Rucker, 
and there were also présent Messrs. Jenkin Jones and J. B. Perry, who acted 
as witnesses — Jones being the only one of the persons présent personally 
known to her ; that it was about 8 o'clock at night before the contract was 
signed ; that the same was read to her by Mr. Rucker, but that no provision 
of the settlement was discussed, and no papers, other than the contract, 
produced and shown ; that she signed the same, being utterly without knowl- 
edge as to the value and condition of her father's estate at the time ; that 
she had the fullest confidence in her brother, and believed that he had 
properly obligated himself to, and would carry out the wislies of her father 
respecting herself ; aud that the only remark he made about the property, 
previously to the meeting when the contract was signed, other than herein- 
before stated, w T as: "As for the colliery up hère (meaning the Booth-Boweu 
Colliery), there will be enough in it for both of us" ; that, assuming it to 
hâve been the purpose of her brother to "take care" of her, as he stated it 
was the wish of her father that he should do, and which she supposed he 
had obligated himself to do by the contract aforesaid, he has utterly refused 
to make any provision whatever for her ; that since the complainant real- 
ized the nature and character of the contract, which she did not do until 
she exaniined the same while returning to her home, she at once repudiated 
and declined to be bound by it, aud from that day has endeavored to secure 
a f air and just division of the estate left her by her father ; that although 
she promptly so informed her brother, she did not succeed in seeing him until 
the month of May, 1903, when he called on her at her home in Wilkesbarre. 
Pa., and they discussed the contract; that in that conversation she informed 
her brother ail she desired was an equal division of the estate, and he then 
and there declared that it had been made, and, upon her calling his atten- 
tion to the fact that by the contract the hulk of the estate had gone to him, 
he replied in substance that she eould dépend upon him to do what was right 
and that she was amply protected by the contract; that she asked him if 
there wasn't something more she ought to hâve to show for what had been 
promised her; that lie said, "No, you hâve me"; that she said, "Suppose 
something happens to you" ; that he said, "You will flnd you are ail right" ; 
that she called his attention to the fact that no reason had been given for 
what would look to others as a one-sided affair ; that he said there was no 
reason, "You were just as much to father as I [meaning her brother] was" ; 
that she again asked him for something to show for it, and he said she did 
not understand it ail, that she was ail right, only she did not kiiow it; 
that previously he had sent her $2,000, which she declined to accept, unless 
knowing in what way she was receiving the same ; and on this occasion he 
wanted her to take $500, and insisted on leaving with her a check therefor, 
which she subsequently returned ; that she used every effort to cause him 
to correct the contract, but without avail. She charges especially that, at 
the time of making the same, he was fully possessed of ail information bear- 
ing on her father's estate, and as to which she knew little or nothing ; 
that slie supposed the contract embodied a provision obligating him to do 
what he said was her father's wish — that lie should take care of her; and 
she averred and charged that it was not true that lier father ever made any 
such request, either for her care, or that her brother should hâve ail the 
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stock In the two coal companies referred to, which constituted the ehief part 
of his estate, nor was it true that her brother, and not her father, bad 
bought the coal stocks in question ; that the fact that she was to be provided 
for, coupled with a désire on her part to conform to her father's wishes, 
formed the chief motive and considération moving her to enter into the con- 
tract, and if the provision in her interest was omitted therefrom, and her 
father's wishes were never carried out, the contract so far as she was con- 
cerned, was without considération; that the actings and doings on the part 
of her brother constituted a fraud upon her; and that she was entitled to 
bave said contract annulled and set aside because of the lack of considération 
therefor, and the f aise représentations by which she was induced to sign the 
sarne, and the time, place, and manner in which it was secured, and because 
of her lack of knowledge, and opportunity of knowledge, of the inatters about" 
which she was dealing. 

The complainant filed interrogatories with her bill, to which the défendant 
demurred, as well as to the bill. The demurrer was sustained as to the bill 
and interrogatories, except interrogatories Nos. 14 and 15. Thereupon the 
complainant amended her bill, to which the défendant again demurred, and 
answered. This answer denied generally the averments of the bill, especially 
ail charges of fraud and wrongdoing on the part of the défendant, and that 
he had withheld from the complainant any information respecting her 
father's estate. He admitted the ownership by his father of the property 
set out in the contract; that his sister came to his house after the death 
of his father, at his invitation, and after staying there some time, the contract 
was made. He avers that it was the désire of his father that he should 
inherit ail the stock owned by his father in the two coal companies ; that he 
so informed his sister before she signed the contract ; and that she consented 
to respect and be bound by the wishes of her father. He denied that 
his father ever made of him any such request to "take care of Alice," 
that he ever held out such inducement to her to sign the contract, or that 
it was the wish of his father that he should do so. He admits that he re- 
quested his sister to keep private what had taken place between them, but 
he had no ulterior motive in so doing, further than to respect his father's 
wishes; it being one of the latter's characteristics not to allow the public 
to hâve knowledge of his private affairs; and he felt that this should be 
especially carried out in dividing up his estate. He also denied that he 
ever held out to his sister that she wonld hâve any interest in the colliery, 
meaning the Booth-Bowen colliery, or that there was enough for both of them 
in it, He admits depositing to his siter's crédit $2,000, referred to by her 
after his father's death, and allèges that he was prompted to do so by rea- 
son of his affection as a brother. He further denied that he had attempted 
to exercise undue influence over his sister, or had withheld any informa- 
tion from her; and insisted that the contract was entered into by her in 
good faith, and that she was satisfied with the same until others had inter- 
meddled with his and her affairs; and that he had lived up to the con- 
tract in ail respects. 

To this answer, replication was duly made, dépositions taken, and in the 
progress of the examination on the 28th of July, 1905, of complainant's wit- 
nesses, J. Walter Graybeal, secretary and treasurer of the Pocahontas Con- 
solidated Company, oï which the Norfolk Coal & Coke Company was a constit- 
uent company, with a view of ascertaining the number of shares of stock 
owned by Jonathan P. Bowen at the time of his death in said latter company, 
it appeared that 260 shares of stock of the Norfolk Coal & Coke Company, 
heretofore referred to as one of the subjects of litigation, was on the 16th 
day of December, 1902, transferred upon the books of said company to the 
défendant, W. H. Bowen, called "Harry Bowen," in the certificates, by virtue 
of an alleged power of attorney from said J. P. Bowen to Isaac T. Mann, 
dated 26th September, 1902, constituting said Mann his attorney in fact to 
inake such transfer. Thereupon subsequently on the 16th day of January, 
1906, the défendant amended his answer, setting up such transfer of stock, 
to the filing of which the plaintiff excepted, which exceptions the court 
overruled. The taking of dépositions was continued, and thereupon the case 
was heard on the bill, amended bill, answer, replication, amended answer, 
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and replication thereto, and the dépositions of witnesses, and the decree of 
the lower court entered anmilling the contract between the complainant 
and défendant, because the saine was procured by fraud, misrepresentation. 
and concealment, and without valuable considération ; and the court Iikewise 
decreed that the défendant'» claim set up to the said 2G0 shares of stock in the 
Norfolk Coal & Coke Company, by virtue of the alleged .assignment of stock, 
was not sustained by the proof, and that said stock constituted part of the 
estate of the décèdent, Jonathan P. Bowen's estate, and upon his death in- 
testate passed to his heirs at law and distributees ; from which decree this ap- 
peal was taken. 

Luther C. Anderson and A. W. Reynolds (Rucker, Anderson & 
Hughes, on the brief), for appellant. 
T. L- Henritze and A. L. Williams, for appellees. 

Before PRITCHARD, Circuit Judge, and PURNELL and WAD- 
DIL,L, District Judges. 

WADDILL, District Judge (after stating the facts as above). Two 
questions are presented for détermination by the court: First, wheth- 
er the contract entered into on the 25th of November, 1902, by which 
the appellant secured to himself the large interest that he did in the 
estate of his father, by having his sister release to him ail her in- 
terest in the stock referred to in the contract as the Booth-Bowen 
Coal & Coke Company and the Norfolk Coal & Coke Company, is a 
valid and binding one between the parties under the facts and cir- 
cumstances under which it was entered into; and, secondly, the va- 
lidity of the assignment of the stock of the Norfolk Coal & Coke Com- 
pany set up in appellant's amended answer. We will first consider the 
law applicable to contracts entered into between parties related one 
to the other as thèse parties were, and made in the circumstances under 
which this contract was executed. 

The fact that a contract between brother and sister may be law- 
fully entered into cannot be disputed. They hâve the same right to 
contract to and with each other relative to their property as other 
individuals. But in such contracts sight ought never to be lost of the 
fact of the relationship that exists between them, and of the duty they 
owe one to the other to deal with the utmost frankness and good faith. 
We hâve in this case an only and elder brother, dealing with his only 
sister, in making a settlement of their interests in their father's estate, 
by which contract it is conceded that the great bulk of the property 
of the deceased parent is parted with by the sister, and acquired by 
the brother, without considération, and which she now charges was 
procured by fraudulent conduct and représentations, and without her 
being informed as to her real interests, or the value of the same. Such 
a transaction should always be scrupulously guarded by parties occupy- 
ing the relation and securing one an unfair advantage over the other. 
In Pomeroy on Contracts, § 2(59, in discussing what will be a sufficient 
concealment to warrant the rescission of a contract, it is said: 

"If there is a relation of trust or confidence between the parties; if the 
person knowing the facts occupies a fiduciary relation towards the other — 
then the duty to disclose is clear. It is not necessary that such fiduciary re- 
lation should be cxpressed; in many cases it has been held to exist from the 
gênerai circumstances." 
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"Hère concealment to afford gênerai ground for rescission for fraud rnust 
be a willful suppression of such facts in regard to the subject-matter of the 
contraet as the party making it is bound to diselose." Beach on Contracta, 
vol. 1, § 799. 

"Wbere relations of trust and confidence exist, the duty to disclose is 
clear." Id. 

And, in discussing inadequacy coupled with other inéquitable in- 
cidents, Pomeroy says : 

"If there is nothing but mère inadequacy of priée, the case must be extrême, 
in order to call for the Interposition of equity. When the inadequacy does 
not thus stand alone, but is aecompanied by other inéquitable incidents, the 
relief is much more readily granted." l'om. Eq. Jur. (3d Ed.) § 928. 

"On the other hand, in transactions between this same class of parties (near 
relations) the circumstances may be such as raise a strong inference, if not 
win a presumption of bad faith, and especially where the party obtaining the 
benefit is in a position of natural superiority and command over the other, as 
father and child, an elder brother and younger sister, might raise a strong 
presumption of undue influence, and this calls for the interposition of a 
court." Id. 

In Story's Equity Jurisprudence, vol. 1 (12th Ed.) § 251, it is said: 
"Cases of surprise, and sudden action without due délibération, may prop- 
erly be referred to the same head of fraud or imposition. An undue advan- 
tage is taken of the party under circumstances which mislead, confuse, or dis- 
turb the'just resuit of his judgment, and thus expose him to be the victim 
of the artful, the importunate, and the cunning. * * * The surprise hère 
intended must be aecompanied with fraud and circumvention, or at least by 
such circumstances as demonstrate that the party had no opportunity to use 
suitable délibération, or that there was some influence or management to mis- 
lead him. If proper time is not allowed to the party, and he acts improvi- 
dently, if he is importunately pressed, if those in whom he places confidence 
make use of strong persuasions, if he is not fully aware of the conséquences 
but is suddenly drawn in to act, if he is not permitted to consult disinter- 
ested friends or counsel before he is called upon to act, in circumstances of 
sudden emergency, or unexpected right or acquisition ; in thèse and many like 
cases, if there has been great inequality in the bai-gain, courts of equity will 
assist the party upon the ground of fraud, imposition, or unconscionable ad- 
vantage." 

The leading English case on this subject is Huguenin v. Baseley, 
14 Ves. 273, reported in White & Tudor's Leading Cases in Equity 
(Ed. 1887) 1184, to which, with the notes, référence is especially made. 
In the latter case, Lord Eldon said : 

"The question is not whether she knew what she was doing, had done, or 
proposed to do, but how that intention was produced ; whether ail that care 
and providence was placed round lier as against those who advised her, who 
from their situation and relation with respect to her they were bound to ex- 
ert in her behalf." 

In Pomeroy's Equity, §§ 951 to 957, inclusive, will be found a gên- 
erai review of the same subject. The Virginia cases are Statham v. 
Fergusson, Adm'r, et al., 25 Grat. 28, 69 ; Davis et al. v. Strange's 
Ex'r, 86 Va. 793, 11 S. E. 406. 8 L. R. A. 261 ; Jones v. McGruder, 
87 Va. 360, 12 S. E. 792 ; Todd v. Sykes, 97 Va. 143, 33 S. E. 517. 
The Virginia décisions referred to each contain a full considération 
of this gênerai doctrine ; and in the first-named case, of Statham v. 
Fergusson, the facts bear a striking resemblance to those in this case, 
but in which the party to the contraet sought to be, and which was 
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by the Suprême Court of Appeals set aside, was possessed of greater 
information as to her rights, and afforded greater opportunity than 
the plaintiff hère to act independently. There, the stepsons-in-law of 
Mrs. Fergusson, who were the administrators of her deceased hus- 
band's estate, and her stepchildren, secured from her a deed whereby 
she agreed to accept, in lieu of her rights under the law, the provisions 
of a certain will that her husband had made, probate of vvhich was 
not allowed because of a détective exécution of the instrument; and, 
as a resuit, she gave up considérable property. The court said, speak- 
ing through Moncure, président: 

"It was the duty of the administrators of her husband, invested as they 
were by law with the title to his whole Personal estate, and standing as they 
did in the confidential relation in which they stood towards her, to take care 
that before she made a donation of her estate, or a large portion of it, to 
themselves, as she did, she should be fully informed of her rights on the svib- 
ject, and the effect of her act, or at least should hâve ample time and op- 
portunity to consult counsel and advise with disinterested f riends ; and they 
should hâve advised her to avail herself of those advantages. That uberri- 
ma fldes, which the law expects and exacts of persons standing in such a con- 
fidential relation to another, required them to do so. Instead of doing so, if 
they did not advise and encourage, they, at least by their acts, facilitated the 
préparation and exécution of the deed, when they inust hâve known that she 
had not the necessary information and proper advice to enable her to act so 
wisely and discreetly in so important a transaction." 

In Parker v. Parker, 45 N. J. Eq. 224, 16 Atl. 537, it is said : 

"The doctrine of equity concerning undue influence is very broad, and is 
based upon principles of the highest morality. It reaches every case, and 
grants relief where influence is acquired and abused, or where confidence is 
reposed and betrayed. * * * It is especially active in dealing with gifts." 

What has been stated applies to contracts generally between par- 
ties having the relation that thèse bore one to the other — one securing 
an advantage over the other; but it is doubly true when, as in this 
case, the one securing the advantage occupied a favored position o£ 
being thoroughly posted in and about what was being done, and the 
other in total ignorance thereof; one an experienced business man, 
engaged in the transfer of the stock of the corporation of which he 
was secretary and treasurer, and in the business of which he had 
been largely engaged, and the other an innocent woman, a sister living 
in a distant community. In such a case, the former receiving such 
infinité advantage, every presumption would be against the validity 
of so improbable a contract ; and the beneficiary should, as it ought to 
be his pleasure to do, be required to fully establish his contract, and 1 
remove from it every élément of doubt or suspicion that may attach 
to its exécution ; and the law thus rightfully places the burden upon 
him. Pomeroy, Eq. Jur. § 928; Todd v. Sykes, 97 Va. 143, 146, 33 
S. E. 517, and authorities cited. 

Coming to the considération of the facts, we cannot fail to be im- 
pressed, upon a careful review of the pleadings and testimony in this 
cause, with the strong presumptions that exist in favor of the plaintiff 
against the défendant arising from the improbability that she would 
hâve done what it is now claimed she did ; that is to say, in her pov- 
erty, strip herself mainly of her inheritance in the large and valuable 
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estate of her father, and give the same to her brother, who had an 
abundance, largely the resuit of his father's bounty, and the oppor- 
tunity afforded him by the latter to make money, without considéra- 
tion or hope of reward, had she been either fully aware of the facts 
in and about the transaction in which she was engaged, or fully real- 
ized the conséquences of what she was doing. Nor can one fail, after 
reading carefully her déposition giving her story and version of what 
occurred, and that of her brother as to the same transaction, to note 
the apparent innocence and frankness of the one, and the coldness, 
secretiveness, and lack of sincerity of the other, as well as the full 
and complète explanation on her part of what she said and did, and 
his manifest réticence regarding the same transaction; the frequency 
with which he answers the most important questions, either "Yes" 
or "No," or "I did" or "did not," is most noticeable. This is strik- 
ingly illustrated in the effort to secure information as to the value 
of what the sister surrendered and the brother acquired. To this 
date, neither in his answer or déposition, or answer to interrogatories 
that would hâve elicited information on the subject, though an officèr 
of one company, and a large stockholder in the other, has he vouch- 
safed to give the complainant or the court the slightest information 
as to the value of this property, although that fact has such important 
bearing upon the transaction. His failure to do so is a confession of 
his sister's charge respecting what she had given up, and his apparent 
réticence on the subject does not commend him as one who is seeking 
to act openly and fairly about the matter. Having admitted that as 
treasurer he had in his possession the books of the Booth-Bowen Coal 
& Coke Company, which would show the exact financial condition 
of the company, and that he had long had control of them, when 
asked to produce them, he declined so to do upon advice of counsel. 
When asked to give information respecting the dividends paid upon 
the stock, he replied that he would hâve to refer to the books ; and 
when requested to do so, and state the amount, he again replied that 
"on advice of counsel I refuse to give the information." To an in- 
quiry whether or not the dividends did not reach 25 per cent, per an- 
num, he replied, "I refuse to answer the question." So that not only 
was the complainant, but the court is, left practically without informa- 
tion either as to the value of the stock or its earning capacity. Thèse 
answers were made when this witness was under cross-examination 
in a litigation in which he was claiming the stock as against his sister, 
and, if he was thus noncommunicative under such circumstances, it 
is not un f air to assume that his sister, when dealing with him alone, 
was not favored with much information ; and it may likewise be as- 
sumed that the questions asked would hâve been answered, if answers 
would hâve been favorable to the witness. The complainant's testi- 
mony briefly is that, having been persuaded to go to her brother's 
house, in connection with matters affecting the estate of her deceased 
father, she was taken privately to an office of the company, and 
there told by her brother that the two blocks of stock referred to 
would never hâve belonged to her father but for him, the brother. 
That it was the désire of the father that the brother should hâve 
167 F.— 19 
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them, and also that the brother should take care of her ; and she was 
enjoined to keep the transaction secret; that having the assurance 
of being taken care of from her brother in. mind, and having the ut- 
most confidence in him, and believing his statement as to the acqui- 
sition of this property, and of the expressed wish of her father that 
he should hâve the stocks, and in turn take care of her, and under 
the belief that she was to be so provided for, she agreed to the con- 
ditions imposed by her brother for the division of the estate, by which 
he was to take the stocks referred to. That when subsequently she 
was invited at a late hour in the evening to meet her brother's lawyer, 
and while surrounded by his friends, for the purpose of consummating 
the transaction between them, which her brother had assured her was 
necessary, she in like good faith, and with unabated confidence in 
her brother, and without the slightest suspicion that any advantage 
would be taken of her, carried out the same, and signed the contract, 
never for a moment thinking that there was omitted therefrom what 
was the most important feature to her, namely, that she was provided 
for; that she was without représentative or friend, away from home, 
staying at her brother's, without information on her part as to the 
extent and value of the property with which she was dealing, without 
independent advice from any one, or the suggestion that she hâve such 
advice; and in this manner the paper sought to be set aside was pro- 
cured from her upon a false représentation of the facts, and upon 
an erroneous idea on her part as to its contents, and without knowledge 
as to the extent of the interests with which she was parting. There 
is a direct conflict in the testimony between the brother and sister as 
to what occurred between them in connection with the division of their 
father's estate, especially as respects the father's wishes regarding this 
stock, and the désire of the father that the brother should take care 
of his sister, and the degree of information imparted to the sister; 
and though it may be said that while the brother dénies her state- 
ments as to what occurred, so far as giving her information is con- 
cerned, he does not inform the court what it was he did tell her, or 
the détails of the information he gave her, ail of which he should and 
would doubtless hâve been anxious to give had the fact been true that 
any such material information had been imparted to her. The facts 
in the case bear out her version, and not his, and what admittedly 
occurred as to keeping the transaction secret, and the apparent effort 
to entrap the female plaintiff on cross-examination by having her make 
admissions against herself of things that never occurred in connection 
with the exécution of the contract, strongly tend to support her ver- 
sion of the transaction, and weaken those of the other side. 

Request for Secrecy. 

Complainant avers in her bill that her brother enjoined upon her 
the importance of secrecy as to what they were doing, and she makes 
the same statement in her déposition. This charge is denied by the 
appellant in his déposition, while in his answer on the same subject 
he says : 

"Respondent dénies the allégation In complainants' bill that hé manifested 
to complainant, Alice Kutzner, any undue concern in respect to having their 
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business relations kept private. The whole intent and purpose of this re- 
spondent wbile arranging with complainant, Alice Kutzner, for a division be- 
tween them of the estate inherited from their father, was to carry ont and 
respect his father's wishes. It was a charaeteristic of Jonathan P. Bowen, 
well known to ail his tïiends, and partieularly to his family, that be never 
desired the public to hâve knowledge of his private business, and, when it 
came to dividing bis estate, this respondent felt that the lifelong business 
method of his father sbould be respected and followed, and for that reason 
it was mutually agreed between the complainant, Alice Kutzner, and this re- 
spondent, that they would keep private the business pertaining to the division 
of the estate between them." 

This answer in effect admits what the sister charges, though it at- 
tempts to show that it was by agreement that privacy was to be ob- 
served. The answer concèdes that the respondent felt that he was 
carrying out his father's desires in keeping the matter secret, and since 
he, and not his sister, as is manifest from the terms of this contract, is 
interested in so keeping it, he cannot escape the conséquences of an 
effort to prevent being known what was done between them. 

Complainant's Cross-Examination. 

Complainant is clear and explicit in her statement that at the time 
of the exécution of this contract she was alone, her brother having 
his lawyer and friends présent; that she was shown no papers; that 
no discussion of the terms of settlement were had; that ail that was 
done was to read the contract to her, and she admitted signing the 
same freely. It was especially attempted to establish the defendant's 
case by her, and thèse significant questions were asked by the drafts- 
man of the contract, Mr. Rucker: 

"X. Q. 7. At the time the contract was signed, do you remember my reading 
the contract over in full, and after I had read it, in the présence of your 
brother, the défendant, Harry Bowen, Jenkin Jones, and J. B. Perry, asking 
you if you understood the terms of the contract, and your reply that you did ; 
and my then asking you if you understood that by this contract you gave to 
your brother ail of your interest in the 125 shares of stock in the Booth-Bow- 
en Coal & Coke Company, and 2G0 shares of stock in the Norfolk Coal & Coke 
Company, whlch belonged to your father at the time of his death, and that 
you got nothing in exchange for your interest in thèse stocks, except your 
brother's undivided one-half interest in the old home place at St. Clair, and 
your replying that you understood that : and my then asking you if, with this 
understanding, you were perfectly willing to sign and enter into this contract, 
to which.you replied in the affirmative; do you remember thèse questions and 
your reply thereto as I hâve stated? A. Now, as to the first part, when you 
read it, when Mr. Rucker read it, he asked me if I understood what he had 
read, and I said, 'yes.' There was no further explanation, or anything that 
would give me to understand any more about it. I hâve no recollection of 
Mr. Rucker putting questions that would hâve explained that to me. X. Q. 8. 
In order that you may hâve your memory refreshed, I will ask again if you 
do not remember of my asking you partieularly if you understood that your 
brother was to get ail of your father's interest in the Booth-Bowen Coal & 
Coke Company and the Norfolk Coal & Coke Company, and that the other 
property should be divided, except the house at St. Clair. A. I do not remem- 
ber your putting the question. I remember your reading it in the contract." 

Thèse questions sought to commit the witness to having admitted 
in the présence of her brother, his attorney, and his two friends : (a) 
That she understood the terms of the contract; (b) that she espe- 
cially understood that by signing it she gave up to her brother ail in- 
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terest in the stock in the two coal companies, belonging to her father 
at the time of his death; (c) that she was to get nothing in exchange 
for her interest in thèse stocks, except her brother's one-half interest 
in the old home place at St. Clair; (d) and that with such understand- 
ing and knowledge she freely entered into and signed the contract. 
The answers of the witness to thèse questions are ail in the négative. 
The court cannot fail to take notice of the fact that Mr. Rucker, the 
attorney asking thèse questions, neither saw fit to go upon the stand 
and deny this woman's statements, or establish the truth of what he 
asked her as to her alleged admissions; and the further fact, when 
he came to examine the subscribing witnesses to the contract, that he 
did not ask such questions of them as would hâve established his, 
and not Mrs. Kutzner's, account of what he claimed occurred at the 
time of the exécution of the contract, as embodied in questions 7 and 8 
above. The witness Jones was asked whether the contract was ex- 
plained to the complainant, and this question was withdrawn, and a 
less leading and more gênerai one asked ; to which he responded that 
he heard Mr. Rucker read the contract, and ask her if she under- 
stood it, to which she replied in the affirmative; and of the witness 
Perry, only a gênerai question was asked, as f ollows : 

"Q. 13. You hâve stated that the said contract between Harry Bowen and 
Alice Kutzner was read to Mrs. Kutzner by Edgar P. Rucker before Mrs. Kutz- 
ner signed said contract. Please state what, if anything, was said or done 
by Mr. Rucker in connection with the reading of said contract to Mrs. Kutz- 
ner. Ans. In a gênerai way, I would say that the contract was read over by 
Mr. Rucker, and the various objects or statements set forth therein were ex- 
plained to Mrs. Kutzner." 

But upon cross-examination he says that he means by "explanation" 
"that certain property went to lier, and certain other property went to 
Mr. Bowen." The complainant lias never disputed that; she at the 
time supposed she understood the contract. The question was whether 
she knew what she was doing, the nature and effect of her act, and 
was not induced thereto by any fraud or undue influence; in other 
words, whether she acted with full information in and about the mat- 
ters under considération; whether those upon whom she had a right 
to rely did not abuse her confidence, mislead her, and fail to exercise 
towards her the providence, protection, and care which, from their 
situation and relation with respect to her, they were bound to exercise 
in her behalf. She thought that her brother was to receive the coal 
stocks, upon terms and conditions stated by him to her, as to caring for 
her, and as to which she supposed he had obligated bimself, and that 
she would share with him certain of the other property. The questions 
indicated above are not such as would hâve been asked this witness, 
nor would there hâve been a failure to produce Rucker as a witness, 
if any such explanation was made as is set forth in the seventh ques- 
tion of her cross-examination. The asking of such a question, and 
the failure .to follow it up, is apparent, and is entitled to much sig- 
nificance in reaching a conclusion as to what occurred at the time of 
the exécution of the contract. 

Parties having the relation the appellant does to the appelles, hold- 
ing the favored position as to knowledge, expérience, and peculiar 
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acquaintance with the property involved, and receiving the dispro- 
portional, great, and unnatural advantage secured under the agreement 
sought to be annulled, cannot afford to hold anything back, and least 
of ail can he, even when cross-examining his sister as a witness, place 
her in a false position, or attempt to entrap or catch her in any un- 
fair manner. He shortld under such circumstances show high con- 
duct and clean hands, and remove so far as he could from the trans- 
action an}' possible doubt or question, and he should hâve prevented, 
instead of attempting to catch or inveigle her into making admissions 
against herself. 

One occupying such position to his sister, and securing from her 
such advantages in dealing with her father's estate, cannot enjoin 
secrecy, or avoid the conséquences of an effort so to do, by placing 
the same upon the otherwise high grounds of observing the wishes 
of his deceased parent. When in the absence of a will, or of a word of 
any sort in writing of a testamentary character, and without a single 
witness other than himself, he is seeking to secure from his sister 
virtually one-half of an estate worth over $250,000, upon the alleged 
ground that his father intended him to hâve it, he must hide nothing, 
but remove doubt, and allay suspicion, otherwise so unnatural a thing, 
something so unknown to the law, and out of keeping with what is the 
gênerai expérience of mankind, ought not, and should not, be sanc- 
tioned. 

The Stock Transfer. 

Corning now to the effect of the transfer of stock of the Norfolk 
Coal & Coke Company, alleged to hâve been made to the appellant by 
his father in his Hfetime, and which it is claimed the appellant had no 
knowledge of at the time of entering into the contract aforesaid with 
his sister, or indeed until after the 28th of July, 1905, when it deveiop- 
ed in the taking of testimony on her behalf, and which assignment he 
claims the benefit of, and attempts to set up in this case by his amend- 
ed answer of the 16th of January, 1906, the frling of which complain- 
ant excepted to, and the court overruled, and allowed the answer to 
be filed. There was much force in the exception, as it is highly improb- 
able, considering the business connections existing between appellant 
and the officers of the Company in which the stock was held and by 
whom it was transferred, the amount involved, and the connection he 
necessarily had with the property, that appellant could hâve remained 
in ignorance from September, 1902, until July, 1905, of the fact of 
the gift and the transfer, had he exercised any diligence whatever 
regarding the same. Nor does there appear to be any good reason 
why, under the circumstances of this case, a delay of six months 
should hâve occurred after the alleged discovery before the frling of 
his amended answer. McKay v. McKay, 33 W. Va. 736, 11 S. E. 
213; Foutty v. Poar, 35 W. Va. 72, 12 S. E. 1096; Daniel's Chan. 
Prac. vol. 1, p. 777 ; Beach, Modem Equity, § 414 ; Bâtes, Fédéral 
Procédure, vol. 1, § 343 et seq. ; Barton's Chan. Prac. vol. 1, p. 420. 

The facts regarding this transaction as developed in the record are 
briefly: That Jonathan P. Bowen in his Hfetime, to wit, on the 3d 
of January, 1898, being the owner of 3 certificates of stock in the Nor- 
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folk Coal & Coke Company, Nos. 402, 403, and 404, aggregating 260 
shares, indorsed the assignment on the back of each of the certificates 
in blank, and left them with the Bank of Bramwell as collatéral se- 
curity for loans with the bank. The certificates had printed on the 
back the usual form of power of attorney, as follows: 

"For value received hâve bargained, sold, assigned and transferred. 

and by thèse présents do bargain, sel], assign and transfer unto — the 

stock named in the wlthin certiflcate, and do hereby constltute and appoint 

true and lawful attorney irrévocable for and in name 

and stead, but to use, to sell, assign, transfer and set over ail or any 

part of the said stock and for that purpose to make and exécute ail neees- 
sary acts of assignaient and transfer, any one or more persons to substitute 
with like full power. Dated . Signed and acknowledged in prés- 
ence of ." 

Thèse powers of attorney thus in blank had the signatures attached 
of J. P. Bowen and J. B. Perry, the latter the cashier of the bank, as 
attesting witness. The certificates femained in the custody of the 
cashier of the bank until the debt was paid off, some time in the fall of 
1902, the date not given, when they vvere delivered by him to Isaac T. 
Mann, secretary and treasurer of the Norfolk Coal & Coke Company, 
who was also vice président of the Bank of Bramwell. From this time 
thèse certificates appear from this record to hâve been lost sight of 
until upon the examination of J. Walter Graybeal, secretary and treas- 
urer of the Pocahontas Consolidated Company, of which the Norfolk 
Coal & Coke Company was a constituent Company, on the 28th of 
July, 1905, the witness testified, upon being asked as to the number of 
shares Jonathan P. Bowen owned in the Norfolk Coal & Coke Com- 
pany at the time of his death, that : 

"The stock certificates were transferred from J. P. Bowen to Harry Bow- 
en September 26, 1902, and were transferred on the books of the Norfolk Coal 
& Coke Company on December 16, 1902." 

Not until after this déposition did even the appellant claim to know 
of this transfer, and complainant, of course, knew nothing of such 
transaction, as the stock was in the contract between her brother and 
herself as a part of her father's estate, and so treated in subséquent 
proceedings in this case. It now appears that the blank power of at- 
torney on each of thèse certificates as signed by J. P. Bowen, and filed 
at the bank, had been filled up as of the 26th day of September, 1902, 
the name of Harry Bowen inserted therein as transférée, Isaac T. 
Mann's name as attorney in fact, and the necessary words of "I," "me," 
and "my" also filled in to complète the power of attorney. In two of 
thèse certificates, the name of J. P. Bowen appears to hâve been erased 
by one ink line drawn through each of the same, and one with two ink 
lines. Isaac T. Mann appears to hâve filled up thèse certificates, and as 
he claims, on the 2Gth of September, 1902, which was 14 days before the 
death of Jonathan P. Bowen ; and subséquent to his death, on the 16th 
of December, 1902, he also appears to hâve caused a new certiflcate of 
stock to issue by the Norfolk Coal & Coke Company, in the name of 
Harry Bowen, for 2G0 shares of stock. This certifïcate is signed by 
Isaac T. Mann as secretary, and Jenkin Jones as président, of the Com- 
pany ; being the same Jenkin Jones that witnessed the contract between 
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the complainant and her brother, treating this stock as belonging to the 
estate of J. P. Bowen, and giving it to her brother. Isaac T. Mann tes- 
tified that he was secretary of and a director in the Norfolk Coal & 
Coke Company, and vice président of the bank of Bramwell, and was 
f amiliar with the signatures of J. P. Bowen and J. B. Perry, and that ail 
the writing in the powers of attorney on the back of the certificates 
wherein he was named as attorney in fact, and the certificates made 
over to Harry Bowen, other than the signatures of J. P. Bowen and J. 
B. Perry, was in his handwriting; and in answer to the question at 
whose instance he did this writing, and for what purpose, he replied, 
"I believe the assignments as made by me were at the instance of J. 
P. Bowen, and it was for the purpose of transferring the stock to Har- 
ry Bowen"; and then, after explaining that the certificates were de- 
posited as collatéral with the bank, and the fact of their cancellation 
by the Fidelity Trust Company, on December 22, 1902, explained that 
the latter company were acting as transfer agents for the Norfolk 
Coal & Coke Company, and that it was customary, after preparing. 
thèse certificates, to deliver to the trust company both the old certifi- 
cates for cancellation, and the new certificate for registration, and that 
it was the duty of the trust company to cancel the old certificates be- 
fore returning the same ; and that therefore the cancellation made by 
the trust company was the usual cancellation, and that he was reason- 
ably sure that such was the course pursued in this case, though he could 
not say positively without examining his books ; that such new certifi- 
cate would hâve been in the name of Harry Bowen. The witness fur- 
ther testified that he believed that the pen marks through the signature 
of J. P. Bowen on the original certificates of stock were made by him, 
but he was not positive, after the certificates had been returned by the 
transfer agent, saying that the transfer agent would hardly hâve made 
the transfer if the signatures had been canceled before he executed the 
new certificate ; and, again, that it was rather a habit of his, after cer- 
tificates had been canceled, to run his pen through the signatures. He 
was not, however, willing to give any spécial reason why this was done 
in this case, more than that it was customary for his company to for- 
ward the old certificates along with the new without cancellation ; 
and he made no explanation of the fact of why it would not be proper 
for him, upon issuing the new certificates, as the représentative of the 
Norfolk Coal & Coke Company, to hâve made such cancellation before 
sending both certificates with the power of attorney to the transfer 
company. The witness further testified that the date written on the 
back of the certificate, 26th of September, 1902, was the date the as- 
signment was filled up by him ; and to the inquiry of whether J. P. 
Bowen was présent at the time, he replied: 

"I do not recollect whether Mr. .T. P. Bowen was présent, but I do not be- 
lieve I would hâve made the transfer unless in his présence, or by authority 
by him." 

And to a further inquiry as to whether Mr. Perry was présent or 
not, he answered: 

"I am not able to state that Mr. Perry was présent at the time the trans- 
fer was filled out, 2Gth September, 1902." 
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And to the inquiry whether there was a différence in the ink, par- 
ticularly that used on certificate No. 404, and whether or not said as- 
signments were not filled up at différent times, he replied : 

"I believe that the saine ink was used in writing the assignments as was 
used in the dates, and I believe ail of the writing made on the Back of thèse 
certificates by me was niade the same day." 

He was then asked : 

"Q. 22. State, if you can, where you were when Mr. J. P. Bowen directed 
y ou to fill up the assignments on the three certificates mentioned. A. 1 do 
not recollect. Q. 24. Was it at the Bank of Bramwell? A. I dp not reniem- 
ber." 

The witness then testified that the transfer company returned the 
certificates of stock to him, the originals as vvell as the new No. 436, 
in favor of Harry Bowen for 260 shares, which latter certificate he said 
was issued by him as secretary of the Norfolk Coal & Coke Company 
on the 16th December, 1902, and transferred by the transfer company 
on the 22d of December, 1902; that he properly recorded the three 
canceled certificates in the stock certificate book, but did not remember 
to whom certificate No. 436 was delivered; that it was returned to him 
along with the others by the transfer company, and he thereupon filed 
as a part of his déposition certificate No. 436. 

Assuming this pretended transfer of stock to hâve been bona fide 
made, and otherwise legally and properly executed, there seems never 
to hâve been any delivery of the stock, which would hâve been neces- 
sary to make effectuai the gift of the same. The spécifie question to 
whom Mr. Isaac T. Mann, who apparently was engaged in making this 
transfer, delivered the certificate, was not put to Mr. Mann, and it was 
an ail-important one to those seeking to establish the validity of such 
a gift ; and its conséquence cannot be avoided by his statement that 
he did not remember to whom it was delivered. It does not follow that 
it was delivered to any one. On the contrary, the irrésistible inference 
from Mr. Mann's testimony is that it was never delivered, and it could 
not hâve been until it was issued on the 16th of December, 1902, more 
than 60 days after the death of Jonathan P. Bowen. Nor is there the 
slightest suggestion that the original certificates of stock with the as- 
signments on the back thereof, either while they were in blank, or 
after they had been filled up by Isaac T. Mann, were ever delivered 
to Harry Bowen. Indeed, from this record it does not appear that the 
donor, Jonathan P. Bowen, was ever in possession of thèse certificates 
of stock after their deposit with the bank as collatéral some five years 
previously, and the évidence of Harry Bowen himself precludes the 
idea of any delivery to him, as he says he knew nothing of the alleged 
assignments until after the 28 th day of July, 1905. Gifts inter vivos of 
personal property, to be effective, must be accompanied by the delivery 
of the possession, the donor parting with ail présent and future domin- 
ion over it ; the donor must be divested of, and the donee invested with, 
the right of property in the subject of the gift; it must be absolute, ir- 
révocable, without any référence to its taking effect at some future 
time; and without such proof, clear and explicit, the gift fails. No 
mère promise or déclaration of intention to give will suffice, however 
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clearly the same may be established. Nothing short of a complète and 
unconditional delivery is sufficient to constitute a valid gift, and, un- 
til delivery, the gift is inchoate and revocable. Authority to support 
this position is abvmdant, and référence will only be had to a few of the 
décisions of the fédéral courts, and of the states of Virginia and West 
Virginia. Basket v. Hassell, 107 U. S. 602, 2 Sup. Ct. 415, 27 L. Ed. 
500 ; Wright v. Bragg, 106 Fed. 25, 45 C. C. A. 204 ; Dickeschied v. 
Bank, 28 W. Va. 340, 359; Ewing v. Ewing, 2 Leigh (Va.) 337; 
Yancy v. Field, 65 Va. 756, 8 S. E. 721 ; Thomas, Adm'r, v. Lewis 
et al., 89 Va. 1, 15 S. E. 389, 18 L. R. A. 170, 37 Am. St. Rep. 848. 
In this case grave doubt exists as well of the making of the gift as of 
the delivery of the property. 

This transaction as to the alleged transfer of stock, whereby Jona- 
than P. Bowen is alleged to hâve parted with property worth $150,000, 
is a most unusual one, and may be said to be shrouded from beginning 
to end in mystery and doubt. Had it ever been the purpose of Jona- 
than P. Bowen to part with more than half of his estate, and make a 
gift thereof to his son, it is hard to believe, considering the business 
relations between the father and the son, that the latter would not 
hâve known about it, and still more improbable that the father would 
hâve sought to perfect such a gift by a verbal direction to some one 
to fill up the blank powers of attorney upon certificates of stock that 
had been deposited in bank in blank some five years before ; that there 
should hâve been no witness to such an occurrence, and the party in 
whom the trust was reposed of making the transfer of property of 
such magnitude should hâve been so little impressed by it that he does 
not know when or where it occurred, whether at the bank or not, nor 
indeed does he positively swear that it ever happened at ail. The in- 
formation that we are vouchsafed on this subject by the witness Mann 
is: 

"I believe the assignments as made by me were at the instance of Mr. J. 
P. Bowen, and it was for the purpose of transferring the stock to Harry 
Bowen." 

And he further states, in answer to the question of whether J. P. 
Bowen was présent at the time he filled up the alleged assignment, that : 

"I do not recollect as to whether Mr. ,7. P. Bowen was présent, but I do 
not believe I would hâve made the transfer unless in his présence or by au- 
thority by him." 

It will be observed in the last answer that the witness not only does 
not prétend that he was présent, but clearly indicates that he would not 
hâve considered it necessary to hâve him présent if he had his author- 
ity ; and it is monstrous to suppose that a transaction of this size and 
unusual character would not hâve so impressed itself upon this witness 
that he would hâve been able to give us the minutest détails of what 
occurred. Isaac T. Mann is not an ordinary witness; he was the 
secretary and a director of a great coal company, and vice président of 
the Bank of Bramwell ; and it will not do for him within a period o£ 
four years to be uncertain as to such an important occurrence as the 
filling up of blank powers of attorney left with his bank, and the pur- 
pose for which had ended, thereby transferring from the estate of an 
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old man, within two weeks of his death, an amount of the size hère, 
and constituting more than half of his estate. The fact that the death 
of Jonathan P. Bowen followed so quickly after this occurrence, and 
that this witness was engaged in consummating the transaction six 
weeks after his death, should hâve so impressed itself upon his mind 
that the smallest détails thereof would never hâve faded from his 
memory; and it is incredible to suppose that he would hâve done ail 
this without communicating what had occurred to the appellant, Harry 
Bowen, his business associate and friend, and vvith whom, as this rec- 
ord shows, he was in constant contact; and it is highly improbable that 
what occurred at Mr. Mann's bank.at the time of the assignment of this 
stock, within 20 days of the death of Jonathan P. Bowen, when saicl 
Bowen and his sister were contracting about the stock, and Jenkin 
Jones and J. B. Perry acted as witnesses to the contract between the 
parties — said Jones being président of the Norfolk Coal & Coke Com- 
pany, who subsequently signed the new certificate of stock now in ques- 
tion to Harry Bowen, and J. B. Perry a witness to the original certifi- 
cate of stock held by the father — that something would not hâve occur- 
red or taken place that would hâve developed the alleged transfer of 
the stock by the father in his lifetime to his son. Moreover, it is signifi- 
cant in this connection that, when appellant wrote for his sister to corne 
to his home shortly after his father's death, it was, as she says, and 
which is not denied, that he wrote her that Mr. Mann wanted to see her 
on a matter of business, and that it would be necessary for her to be 
there in person. She did, after arranging by télégraphie communica- 
tion for a delay of a week, make the trip, but nothing further, so far 
as appears from this record, seems to hâve corne of Mr. Mann's want- 
ing to see her. That he should hâve seen her, no one can doubt, with a 
power of attorney from her father in his possession claimed to hâve 
been filled up only 14 days before the father's death, giving to the 
brother more than one-half of an estate worth some $250,000, and 
which power of attorney he had not acted upon or carried out. Ought 
he not in good conscience and fair dealing to hâve advised her of the 
transaction, and at least informed her of what he was going to do or 
felt it his duty to do under the power, after the death of her father, and 
thereby afforded her an opportunity to contest such a transaction if 
she wanted to? 

The date, 2Gth of September, 1902, when it is claimed the assign- 
ments on the stock certificates were filled up, was important, and the 
status of the indebtedness of Jonathan P. Bowen with the Bank of 
Bramwell at that time was important, and would hâve thrpwn at least 
some light on when it was that this important transfer of property 
was made ; but we are not favored with this information. Perry, one 
of the attesting witnesses to the contract. on the 25th of November, 
1902, was also cashier of the bank, and he says the custodian of thèse 
certificates of stock of Jonathan P. Bowen until the loans were dis- 
charged, the exact date of which he says he cannot give, but that it 
was some time in the fall of 1902. That is very indefinite language — 
"some time in the fall of 1902." The books of the bank should hâve 
shovvn when this indebtedness for which thèse certificates were de- 
posited as collatéral was discharged, and at least it could hâve been as- 
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certained whether it was before or after the 26th of September, 1902, 
when it is explained the certificates were filled up. September was the 
first fall month. Jonathan P. Bowen was living but 14 days thereafter, 
and just when it was that thèse certificates passed from the bank to 
Isaac T. Mann, the secretary of the Norfolk Coal & Coke Company, 
as is claimed, and why they should hâve been so delivered to him, in- 
stead of to Jonathan P. Bowen, who was their owner, and had de- 
posited them with the bank in blank as collatéral, is ail-important to 
know; as it is why, after the said Mann received them, and after it is 
alleged in the lifetime of Jonathan P. Bowen, on the 26th of Septem- 
ber, 1902, he transferred them to Harry Bowen, he, Mann, should 
hâve delayed having the transaction consummated by making the 
transfer to Harry Bowen for more than two months after the death 
of his father. Thèse, one and ail, are circumstances of suspicion sur- 
rounding this transaction, which stamp it with disapproval. Too many 
unusual things occurred. We are asked to in fer too much ; namely, 
that a bank would hâve delivered $150,000 of certificates held by it as 
collatéral to a party to whom they did not belong, when it had served its 
purpose with the bank ; that such person would hâve used thèse papers 
for the purpose of transferring the stock; that he would not hâve 
known the full and correct name of his own son, and used it in a 
transaction of such importance and magnitude. That the son would 
hâve had or acquired no knowledge thereof even for nearly three years 
thereafter, when he daims that he accidentally acquired the informa- 
tion a day or two after the 28th day of July, 1905, when an inspection 
of the original of this new certificate issued in his favor, filed with the 
déposition of Mr. Mann, shows that he had actually used the same by 
signing the transfer on the back thereof as early as May 5, 1904, and 
this transfer appears to be to the same Isaac T. Mann, and one Jenkin 
E. Jones, under a stockholders' agreement of the 29th of June, 1904, 
nearly two months after the date of the assignment, and of what stock- 
holders does not appear. This blank power of attorney is witnessed 
by the same J. B. Perry. Nor can sight be lost of the fact of the failure 
of W. H. Bowen to explain what, if anything, he did to hâve this stock 
properly transferred to himself under his contract with his sister, or 
his failure to explain anything with respect to the receipt of dividends 
on this stock, and by what authority he received the same, if he got 
them. He did not know of the Mann assignment, he says, until July 
28, 1905, and an application to transfer the stock under his title thereto 
from his sister would hâve elicited that the stock was already his, and 
such transfer to him should hâve been made to entitle him to the div- 
idends ; and it is hard to believe that he would either hâve f ailed to 
collect the dividends for so long a period, or hâve omitted promptly 
to hâve the transfer made to him under the agreement with his sister. 
The whole transaction respecting this transfer of stock is but a 
companion of the contract entered into between the brother and sister 
heretofore fully considered, and is entitled to less weight and con- 
sidération because of the many circumstances of doubt, improbability, 
and suspicion which surround it; and the same, as well as the said 
contract, should be vacated, annulled, and set aside as fraudulent and 
?oid, and the said appellees awarded their full half interest in the 
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estate of which Jonathan P. Bowen died seised and possessed, as 
though neither of said papers had ever existed, together with the ac- 
cumulations and profits arising therefrom, and incident thereto, in 
whosesoever hands the same may be. 

In conclusion, it must be borne in mind in this case that the appellant 
is apparently claiming this property in three différent ways, each incon- 
sistent with the other : First, if he, and not his father, bought the stock, 
then it is his, and does not belong to his f ather's estate ; secondly, his 
claim under the assignment of the Norfolk Coal & Coke Company stock, 
alleged to hâve been made a few days before the death of his father, 
is inconsistent alike with his individual ownership of it, or of his fa- 
ther's ; thirdly, the effort to secure under the contract with his sister 
the entire coal stock as part of his father's estate is utterly at variance 
with either of the other contentions. He must maintain his right to 
this stock, and thereby secure, as against his sister, the great bulk of 
his father's estate, upon some one, and not ail three, of thèse conten- 
tions ; and, as neither of the three are supported by any such évidence 
as he must produce to place bim in the favored position that he ap- 
parently desires to occupy, ail three should be denied. The dévolution 
of estâtes left by deceased persons to those to whom they rightfully 
belong under statutes of descents and distributions cannot and will not 
be avoided by any such varying, uncertain, and inconsistent efforts 
so to do as is attempted in this case. Especially is this true where 
the effect of the effort would be to deprive a sister, in the interest 
of a brother, of her share of the estate under such circumstances as 
are attempted hère. Brothers and sisters occupy a peculiarly délicate 
relation one to the other, when they corne to a division of their an- 
cestor's estate. They are usually fresh from the scène of affliction 
and sorrow ; some of them not inf requently are for the first time called 
on to act for themselves, and admonished of their personal and in- 
dividual responsibility in meeting the grave and serious affairs of life. 
This was strikingly true in this case ; the f emale complainant had been 
raised as a poor girl ; her father was a laboring man, and never until 
he had long passed the meridian of life had he been able to accumulate 
any property of conséquence, and not then until he had removed some 
500 miles away to another state, where he quickly accumulated a 
large fortune. His daughter remained at the old homestead, and the 
son accompanied his father, and became his business associate. The 
father died, and the daughter was summoned within less than a month 
to come to her brother's home, with a view of settling the estate's af- 
fairs. He knew everything as to the condition of the property jointly 
theirs; she in effect nothing. And she was thus called upon by him, 
while staying at his house, away from her home and husband, amid 
the scènes and surroundings in which her father had spent the declin- 
ing and prosperous years of his eventful life, and with his death then 
fresh and vivid in her memory; and, naturally deeply affected and 
saddened by the memories that such environments would likely pror 
duce, she was but too easily amenable to any suggestion that appeared 
to lier to be carrying out the wishes of her dead parent, and that she 
thus felt is only évidence of the higher motives and interests that ac- 
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tuated her. She had the right implicitly to rely upon her brother; 
she had been bereft of her father, upon whom she had so long been 
accustomed to lean ; and her elder and only brother for the first time 
had been called upon and placed in the position of assuming the head 
of the family, and, to her, taking the place made vacant by the death 
of her father; and that he should hâve met this new relation in fact 
and truth, and not in mère form, goes without saying. Whatever 
occurred, he should hâve seen with scrupulous care that full justice 
was done to his confiding sister, and least of ail should he hâve allowed 
himself to receive any unfair advantage over her in the division of her 
father's property; nor should he hâve received or accepted from her 
anything without giving to her the fullest possible information, and 
allowjng her to act only after taking independent counsel and advice 
as to what she should do. How far short the brother on this occa- 
sion failed in his duty is only too apparent by what has heretofore been 
stated herein, and its manifest coldness, indifférence, and almost cruel 
conséquences need not be again recited, further than to say that what 
he did personally, and allowed others to do in his behalf, does not com- 
mend him to the considération of a court of equity. It would be an 
evil day in the administration of justice, were the courts of the country 
to countenance such conduct on the part of a brother, and to sanction 
a policy that would give effect to a transaction such as is sought to be 
enforced in this case between those occupying the relationship that the 
parties hère bear the one to the other. 

The decree of the lower court is plainly right in ail respects, and is 
affirmed, with costs. 

Affirmed. 



UNITED STATES v. HOYT et al. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1909.) 

No. 1,575. 

Indiaïts (I 4*) — Indian Commissionebs — Salaries — Constbuction of Con- 

TEACT FOB SERVICES— "ACTUALLY FjNGAGED." 

Under an appointaient of défendant by the Secretary of the Interior as 
an Indian commissioner to study the needs of and negotiate treaties with 
certain Indian tribes as directed, at a salary of $8 per day and actual 
traveling expenses, the salary to begin when défendant left his home and 
to be paid while "actually engagea" in the performance of his duties, 
he was entitled to salary so long as he remained away from home at the 
places to which he was assignée, performing such duties as directed and 
reporting regularly, and not merely for the days on which he was active- 
ly engaged in the performance of some duty, and especially where défend- 
ant, as disbursing oflicer for the commission, paid himself and the other 
commissioners on such construction of the contract, and his reports and 
vouchers therefor were regularly approved, showing that such was the 
construction placed upon the contract by both parties. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 9; Dec. Dig. § 4.* 
For other définitions, see Words and Phrases, vol. 1, p. 172.] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the Eastern 
Division of the Eastern District of Washington. 
For opinion below, see 158 Fed. 162. 

A. G. Avery, U. S. Atty., and J. B. Lindsley, Asst. U. S- Atty. 
Cyrus Happy and W. W. Hindman, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The défendant in error, Hoyt, was ap- 
pointed one of three commissioners to negotiate certain agreements 
with certain Indians, and was also made disbursing agent of the com- 
mission. Subséquent to the termination of his service, the goyern- 
ment brought the présent suit against him and his surety, his co- 
defendant in error, to recover the aggregate amount of certain dis- 
bursements made by him, and which had been theretofore allowed 
and paid by the accounting and disbursing offkers of the government. 
There is no dispute between the parties as to the amount the govern- 
ment is entitled to recover in the event it is entitled to judgment hère 
at ail. 

The act making appropriations for the Indian Department for the 
fiscal year 1897, approved June 10, 1896 (Act June 10, 1896, c. 398, 
29 Stat. 341), contained this provision : 

"The Secretary of the Interlor is hereby authorized to appoint a commis- 
sion to eonsist of three persons, not more than two of whom shall be of the 
samé political party, and not more than one of whom shall be a résident of 
any one state, to negotiate with the following Indians, narnely: 

"With the Crows and Flathead Indians in the state of Montana, for ces- 
sions of portions of their respective réservations ; with the Northern Chey- 
ennes and Crow Indians for the removal of said Northern Oheyennes from 
their présent réservation on the Rosebud river at Lame Deer ageney, to the 
southern portion of the Crow Réservation ; with the Indians residing on the 
Fort Hull Indian Réservation in the state of Utah, for the surrender of any 
portion of their respective réservations, or for such modification of existing 
treaties as may be deemed désirable by said Indians and the Secretary of the 
Interior ; and with the Yakima Indians in the state of Washington, for a sur- 
render of a portion of their réservation lands, and for such modification of 
existing treaties as may be deemed désirable by said Indians and the Secre- 
tary of the Interior ; any agreement thus negotiated being subject to subsé- 
quent ratification by Congress ; and for the expenses of such commission and 
negotiations hereunder, the sum of ten thousand dollars is appropriât- 
es * * *" 

Appropriations were made for subséquent fiscal years for continu- 
ing the work of such commission (Act July 1, 1898, c. 545, 30 Stat. 
592; Act June 6, 1900, c. 785, 31 Stat. 302; 31 Stat. 1041). 

Act June 6, 1900, 31 Stat. 302, contained this provision: 

"For continuing, after the passage of this act, and during the fiscal year 
1001, the work of the commission under the act of Congress approved June 
tenth, eighteen hundred and ninety-six, to negotiate with the Crows, Flat- 
head, and other Indians, fifteen thousand dollars, and the members of said 
commission shall perforni such duties as may be required of them by the 
Secretary of the Interior." 

The statute did not fix the compensation of the commissioners, but 
left that to the Secretary of the Interior, under whose direction the 
law was to be executed. 
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The case shows that Hoyt, of Béatrice, Neb., James H. McNeely, 
of Evansville, Ind., and B. J. Mclntyre, of Kalispell, Mont., were the 
commissioners appointed by the Secretary of the Interior under and 
by virtue of the statute of June 10, 1896, and June 6, 1900, above 
referred to; the appointaient of Hoyt, under the hand and seal of 
the Secretary, declaring that the commissioner was appointed for the 
purposes stated, and upon thèse terms and conditions: 

"At $8 per diem, and actual and necessary traveling expenses, exclusive 
of subsistenoe, to take effect July 1, 1900, or as soon thereafter as ne shall file 
the oath of office and enter on duty, and empower him to exécute and fulfill 
the duties of that office aceording to law ; and to hold the said office, with 
ail the rights and émoluments thereunto legally appertaining, to him, the said 
Charles G. Hoyt, during the pleasure of the Secretary of the Interior." 

Hoyt's appointment as commissioner was made June 25, 1900, and 
on the llth of July following the Secretary appointed him spécial dis- 
bursing agent of the commission, and required him to file an officiai 
bond in the pénal sum of $5,000. On the 14th day of July, 1900, the 
Commissioner of Indian Affairs sent to Hoyt his appointment as 
commissioner, and a copy of certain instructions addressed to the 
three commissioners under date July 6, 1900, inclosed in the follow- 
ing letter: 

"Department of the Interior. 
"Land Office of Indian Affairs. 

"30378-1900 Washington, D. C, July 14, 1900. 

"33170- " 

"Charles G. Hoyt, Esq.. Crow, Flathead, &c, Commissioner, Béatrice, Xeb. 
"Sir: There ïs trausmitted to you herewith your appointment dated June 
25, 1900, as a member of the Crow-Flathead, &c, Commission, at a salary of 
98 per day and actual and necessary traveling expenses, exclusive of subsist- 
ence, the sarue to take effect upon filing the oath of office and entering on 
duty. There is also inclosed copy of a draft on (of) instructions for the 
guidanee of the menibers of said commission, dated July 6, 1900. Mr. James 
II. McNeely has been designated chairman of said commission. You will pro- 
ceed. from your home to the Yakima Agency by the most direct praçtical 
route, taking receipts for expenditures made for traveling expenses and re- 
imburse yourself therefor. You will take the oath of office and proceed to 
your field of duty without unnecessary delay. Your salary will be regarded 
as having begun on the day when you départ from your home for the Yaki- 
ma Agency, provided the oath of office shall hâve been taken and mailed to 
this office. Blank form for oath is enclosed. You will please acknowledge 
the receipt of your commission and of the instructions herewith and advise 
the office of the date of your departure to enter upon the duties assigned 
you. You hâve been designated dlsbursing oftïcer of the Commission, and this 
will be the subject of another communication. 

"Very respeetfully, W. A. Jones, Commissioner." 

The record shows that McNeely died April 6, 1902, that Mcln- 
tyre's services terminated September 30, 1901, and that Hoyt's serv- 
ices were dispensed with by the department on July 30, 1902, for the 
reason that Congress made no appropriation for continuing the work 
of the commission. The record further shows that Hoyt was a mem- 
ber of a previous similar commission, during the existence of which 
he did most of the work involved in keeping its accounts, for which 
reason he was designated disbursing officer of the commission in ques- 
tion. 
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Thé gênerai letter of instructions of July G, 1900, above referred 
to, addressed to Commissioners McNeely, Hoyt, and Mclntyre, con- 
tained spécifie instructions to them in respect to their negotiations 
with the Yakima and Flathead Indians. Among other things, they 
were directed first to take up negotiations with the Yakimas, and up- 
on completion of their work on the Yakima réservation, or, in case 
no agreement with the Yakimas could be concluded, to advise the 
office promptly and request further instructions, and upon the com- 
pletion of the work with the Yakimas to proceed to the Flathead rés- 
ervation and take up the work there. They were instructed that the 
most important part of their duties would be to study the spécial 
needs of the Indians in each case, in order that such agreements might 
be formulated as would best tend to promote their welf are ; and nu- 
merous suggestions were made to them in that regard, and they were 
enjoined that in the event of the making of the contemplated agree- 
ments, to use the greatest care that they were "perfect in every dé- 
tail, including spelling, punctuation, etc., and that they clearly ex- 
pressed the objects and purposes intended to be attained"; and they 
were required to send ail correspondence to the Commissioner of In- 
dian Affairs, and to submit promptly at the close of each week a 
report showing the state of the work, the progress made, what was 
accomplished during the week past, etc. And the letter of gênerai 
instructions closed with thèse words : 

"Thèse instructions must not be deviated from in any material particular, 
and should you deem déviation désirable at any time, you will submit a state- 
ment of facts to this office, and request further instructions. You will be al- 
lowed compensation at the rate of eight dollars ($8.00) per day while actnally 
engagea in the performance of your duties, also actual necessary traveling 
expenses. Your salaries will begin on the date of taking the oath of office 
and entering upon the discharge of your duties. * * * You will proceed, 
without unnecessary delay, to the Yakima Indian Agency, Fort Simcoe, Wash- 
ington." 

The case further shows that, while Hoyt was serving under the 
former similar commission referred to, he was orally instructed at 
Washington, by an officiai of the Treasury Department, and with the 
approval of the. Commissioner of Indian Affairs, that in paying the 
compensation of members of such commission a voucher should be 
taken, indorsed with the certificate of the payée, and approved by the 
chairman of the commission, substantially in thèse words: 

"That during the period covered by the within voucher, I hâve been employ- 
ed under the direction of the Secretary of the Intcrior, in the duties enjoined 
by the statutes pertaining to my office" 

— and upon the trial Hoyt testified that, when he was appointed dis- 
bursing agent of the commission in question, he adopted the prac- 
tice thus suggested and followed under the preceding commission. 
Thèse vouchers were sent by him to the Commissioner of Indian Af- 
fairs, and were audited and approved by the Interior Department 
and paid by the Treasury Department. The accounts included pay- 
ments to each of the commissioners for the whole time covered by 
their commission. 
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It appears tliat subsequently a question arose in respect to the 
compensation that had been allowed Mclntyre, who had procured 
leave of absence without pay, on account of the illness of his wife, and 
who, subsequently being directed by the Secretary of the Interior to 
perform a certain service, announced, on the 16th day of May, 1902, 
his inability to comply with the order. The work that Mclntyre was 
so directed to perform was performed by some one else, and there- 
after he was not assigned to any further duty and performed no fur- 
ther service. 

We are not called upon in this case to décide whether or not it 
was rightly held that Mclntyre was not entitled to compensation after 
May 16, 1902. In the case of Hoyt there does not appear to hâve 
been any leave of absence, conditioned without pay, nor was there 
any refusai on his part to perform any service required of him ; but) 
on the contrary, according to the record, he remained away from his 
home, and in the field of opérations to which he was sent, ready and 
willing at any time to perform any duty required of him as such com- 
missioner and disbursing agent, and regularly reporting such services 
as he did perform. And the question hère for décision is whether he 
was therefore entitled to the $8 a day, that he was allowed and paid, 
from the time he entered upon the discharge of his duties until July 
30, 1902, when his services were dispensed with. 

We think the court below rightly held that he was. The case does 
not wholly dépend upon the single clause in the gênerai instructions 
of July 6, 1900, reading as follows : 

"Tou will be allowed compensation at the rate of eight dollars ($8.00) per 
day while actually engagea in the performance of your duties" 

— with the word "actually" therein construed as "actively." The 
rights of the parties must be determined in view of the appointments 
of Hoyt as commissioner and as disbursing agent, and in view of the 
letter of the Secretary inclosing his commission, as well as the letter 
of gênerai instructions of July 6, 1900. Looking only at the latter, 
we find immediately following the clause above quoted, and upon 
which so much reliance is placed by the plaintifï in error, the state- 
ment to the commissioners : 

"Your salaries will begin on the date of taking the oath of office and en- 
tering upon the discharge of your duties." 

We think such must hâve been the reasonable understanding of the 
appointées, as well as of the appointing officer. In the case of Hoyt 
— the only one before us — it appears that he promptly took the oath 
of office and thereupon went into the field of opérations to which he 
was assigned, and remained there, away from his home, performing 
such duties as he was directed to perform, and was at ail times will- 
ing and ready to do so. We can see no just or légal ground upon 
which to take from him compensation therefor, from the time of 
his entry upon his duties until his services were dispensed with, at 
the rate fixed by the Secretary. This conclusion is in accord with the 
action of that officer in the case of Commissioner McNeely, where the 
Acting Secretary ruled, in his letter of June 3, 1902, as follows: 
167 F.— 20 
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"Although Oommlssioner McNeely left Huskogee for Evansvill», Indiana, 
on March 8th, Us Toucher is allowed in fnll for the whol» quarter, lt app«&r- 
lug that he waa sick, and died at nia home April 6tb, last*' 

The judgment is affirmed. 



UNITED STATES T. LOUISVIIXB Se N. R. COC 
(Circuit Court of Appeals, Sixth Circuit. February 18, 5909.) 

No. 1,796. 

1. Pénalités (J 40*) — Safety Appliance AOT— ACTION— REVIEZ. 

An action by the United States against a rallroad Company to recover 
the penalty for violation of the safety appliance act of March 2, 1893, c. 
196, 27 Stat. 532 (U. S. Comp. St 1901, p. 3174), is a civil action, and the 
judgment therein la reviewable at the instance of the United States on 
writ of error. 

[Ed. Note. — For other cases, see Penalties, Dec Dig. | 40.*] 

2. Courts (S 405*) — District Court of the United States— Pbooedube— 

Tbial Without Jury. 

There is no authority elther at common law or by statute under which 
the facts in an action at law may be tried by the judge of a District 
Court of the United States without a Jury, and where a case is so tried 
by stipulation the judgment is not reviewable by the Circuit Court of 
Appeals.. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. S 405.*] 

In Error to the District Court of the United States for the Western 
District of Kentucky. 

For opinion fcelow, see 156 Fed. 195. 

George Du Relie, for plaintiff in error. 
T. K. Helm, for défendant in error. 

Before SEVERENS, Circuit Judge, and KNAPPEN and SAN- 
FORD, District Judges. 

SEVERENS, Circuit Judge. This is an action of debt brought by 
the United States in the District Court against the lyouisville & Nash- 
ville Railroad Company to recover a penalty of $100 for the alleged 
violation of section 6 of the "Safety Appliance Act" of March 2, 
1893 (Act March 2, 1893, c. 196, 27 Stat. 532, as amended by Act 
April 1, 1896, c. 87, 29 Stat. 85 [U. S. Comp. St. 1901, p. 3175]). 
The cause of action stated in the pétition is that the défendant "haul- 
ed a car with interstate traffic over its line of railroad in and about 
Louisville, in the state of Kentucky, within the jurisdiction of this 
court, when the coupling and uncoupling apparatus on the 'B' end 
of said car was out of repair and inoperative, the chain Connecting 
the lock pin or lock block to the uncoupling lever being broken on said 
end of said car, thus necessitating a man or men going between the 
ends of the cars to couple or uncouple them, and when said car was 
not equipped with couplers coupling automatically by impact and 
which could be uncoupled without the necessity of a man or men 
going between the ends of the cars, as required by section 2 of the 

•For other oases see «am« tooic & i mumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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safety appliance act, as amended by section 1 of the act of March 2, 
1903." The défendant pleaded not guilty, and, further answering, 
made other averments, most of which were stricken out on motion of 
the district attorney, apparently because supposed irrelevant. There- 
upon the attorneys for the parties made and filed a stipulation in writ- 
ing, as f ollows : 

"It is hereby stipulated that the law and facts of this case may be submlt- 
ted te the court without the Intervention of a Jury, and a jury is hereby 
waived." 

The case came on for trial and was heard. The record states that 
the court "delivered an opinion in writing, which is filed, and pur- 
suant and upon considération of the testimony heard in this cause, it 
is found, considered, and adjudged by the court that the défendant, 
the Louisville & Nashville Railroad Company, is not guilty of the 
charge and violation of law alleged against it in the plaintifï's péti- 
tion, and said pétition is dismissed for that reason"; and that the 
court declined to make- a spécial finding of facts. A bill of exceptions 
was tendered and settled; and from this it appears that upon the 
trial it was — 

"stipulated and agreed by the parties hereto that the facts in this case are 
as f ollows: 

"Interstate Commerce Commission Inspectera Belknap and Coutts, on March 
26, 1907, at Louisville, Kentucky, at 7:55 a. m., inspected C. & O. coal car 
No. 26,285, on track 13 Water-street yard of the défendant at which time the 
cbaln Connecting the lock pin or lock block to the uncoupling lever was broken 
on the 'B' end of the car; to operate this coupler required a man to go be- 
tween the cars. 

"It was inspected and marked by the railroad inspecter 'loose lift chain 
3-26.' 

"Engine 313 of the défendant was used to haul this in this condition to the 
siding of the Bwald Iron Company at 10:30 a. m., same date. 

"This car contained pig iron consigned from the Kelly Nall & Iron Com- 
pany, Ironton, Ohio, to Ewald Iron Company, Louisville, Kentucky. 

"The défendant is a corporation organized and doing business under the 
laws of the state of Kentucky, and is a common carrier engaged in Interstate 
commerce by railroad. 

"It is further stipulated that witnesses for the défense will testify as 
f ollows:" 

Hère follows the testimony of several witnesses by question and 
answer concerning facts incident to the location of tracks, the inspec- 
tion of the cars including this one, the time when the defect was dis- 
covered, and the measures taken for remedying it. 

The plaintif! having brought the case hère by a writ of error, the 
défendant moved to dismiss it upon the grounds : 

"(1) That the proceediug is criminal, and the judgment of the District 
Court is not subject to revlew. 

"(2) That as the District Court tried the case on the facts, without the in- 
tervention of a jury, its finding is not subject to review." 

The first of thèse is the only one which can be considered upon 
the motion to dismiss. The second is presented upon the considéra- 
tion of the errors assigned, if the writ be not dismissed. Upon the 
question whether the judgment of the court below is subject to re- 
view, we think it is sufficient to refer to the opinion and décision of 
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this, court in the case of United States v. Baltimore & Ohio South- 
western Railway Company, 159 Fed. 33, 86 C. C. A. 223, and especial- 
ly to what we said at pages 38 and 39 of 159 Fed., page 228 of 86 
C. C. A., on pétition for rehearing. It being a civil action and not a 
criminal proceeding, the party complaining of the judgment was en- 
titled to remove the case to this court, as it has done. If, indeed, the 
violation of this act were a criminal offense, the trial by the judge 
was a void proceeding, for the Constitution of the United States dé- 
clares that ail such cases shall be tried by a jury. Moreover, the 
highly important conséquence would follow that the government 
would be concluded by the trial in the District Court. The court hàs 
jurisdiction of the process and of the parties and of the subject-mat- 
ter; that is, of the subject to vvhich the alleged errors relate. The 
motion to dismiss is therefore overruled. 

The difficulty arises when we come to consider the errors assigned. 
It is found in the facts exhibited by the bill of exceptions. It was 
compétent for the parties, if they saw fit, to waive a jury trial and 
accept the finding of the court upon the facts, as well as upon the 
questions of law involved, for if the finding of facts should be gên- 
erai, as it might be, there would be nothing to show any ruling upon 
a question of law, as there would be in case of a jury trial and the 
party wished a ruling by the court upon such a question. But the es- 
sential fact hère is that the parties instead, of trying the case by a 
method known to the common law or provided by statute, were con- 
tent to submit it to the détermination of one who must necessarily 
act as an arbitrator, to whose conclusions a writ of error would not 
lie, that remedy being only available to correct errors in judicial pro- 
ceedings authorized by law. And there is no law under which the 
facts may, in a common-law case, be tried by the judge in a District 
Court. As was pointed out in the case of Rogers v. United States, 
141 U. S. 548, 12 Sup. Ct. 91, 35 L,. Ed. 853, while there is statutory 
authority for the trial of causes by the judge upon the law and the 
facts in the Circuit Court (section 649, Rev. St. [U. S. Comp. St. 
1901, p. 525]), no such authority is given to the judge of the District 
Court in the trial of a civil action. On the contrary, it is expressly 
declared by section 566, Rev. St. (U. S. Comp. St. 19Q1, p. 461), that 
ail issues of fact, with the exception of equity and admiralty causes, 
shall be tried by a jury. In that case there had been a trial by the 
judge of the District Court, a judgment, a bill of exceptions allowed, 
and a writ of error to the Circuit Court, where the judgment was 
affirmed. The case was thereupon taken to the Suprême Court, where, 
on looking into the record, the court discovered that the case had 
been tried by the District Judge upon a submission of the cause to 
him, sitting without a jury. It was thereupon held (as the ruling is 
condensed in the syllabus) that: 

"(1) The Circuit Court conld not properly consider any matter raised by 
the bill of exceptions, nor «m this court do so, because the trial was not 
by a jury nor on an agreed stateinent of facts. 

"(2) AH that the Circuit Court could do was to affinn the judgment of the 
District Court, and ail that this court can do is to afiirm the judgment of the 
Circuit Court, as the latter court had jurisdiction and this court has it" 
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At that time, and until the passage of the act of Mardi 3, 1891 
(Act March 3, 1891, c. 517, 26 Stat. 828), 1 creating the Circuit Courts 
of Appeals, the Circuit Court had appellate jurisdiction of civil suits 
brought in the District Court under section 633, Rev. St. This ap- 
pellate jurisdiction was taken away by the opération of the repealing 
clause of the fourteenth section of the act of March 3, 1891, and the 
substitution of the Circuit Court of Appeals. But no change has been 
made in the method of procédure in the District Court or in the ap- 
pellate jurisdiction, except in this transfer of the latter to the Circuit 
Court of Appeals. The resuit is that we hâve the very question which 
was determined in the case of Rogers v. United States. It is impos- 
sible to see that the mère change of the appellate jurisdiction frotn 
the Circuit Court to this court should affect the question we are con- 
sidering. There has been no décision upon the point by the Suprême 
Court since the organization of the Circuit Court of Appeals, that 
we are aware of. But it was presented to the Circuit Court of Ap- 
peals for the Eighth Circuit in a récent case, United States v. Cleage, 
161 Fed. 85, in which the court, upon a well-considered opinion by 
Judge Van Devanter, reached the same conclusion as that hère indi- 
cated as our own. 

Without considering any further question, we should affirm the 
judgment of the District Court, and it is so ordered. 



G. HIRSCH'S SONS v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit February 16, 1909J 

No. 132 (4,776). 

1. Customs Duties (| 26*) — Classification— Métal Thbead FABRICS— "ARTI- 

CLES." 

The word "article," when used in a tariff law, should be given a broad, 
libéral meaning; and in Tarife Act July 24, 1897, c. 11, § 1, Schedule 
O, par. 179, 30 Stat. 166 (U. S. Comp. St. 1901, p. 1644), relating to "laces, 
embroideries * * * or other articles" of métal threads, the doctrine 
of ejusdem generis does not operate to exclude fabrics in the pièce from 
classification as "articles" under that provision. 

[Ed. Note. — For other cases, see Customs Duties, Cent. DIg. § 59; Dec 
Dig. 5 26.* 

For other définitions, see Words and Phrases, vol. 1, pp. 511-515.] 

2. Customs Duties (§26*) — Specifio Désignation — "Articles in Chief 

Value or Métal Threads." 

Fabrics in the pièce, composed chiefly of métal thread, but In part of 
silk, are more specifically enumerated in Tariff Act Julv 24, 1S97, c. 11, 
§ 1, Schedule C, par. 179, 30 Stat. 16G (U. S. Comp. St. 1901, p. 1644), as 
"articles * * * in chief value of * * * métal threads," thim un- 
der Schedule L, par. 387, 30 Stat. 186 (U. S. Comp. St. 1901, p. 1609), as 
"woven fabrics in the pièce, not specially provided for, * * • weighiug 
not less than one and one-third ounces per square yard and not more than 
eight ounces per square yard, * * * dyed in the thread or yarn, and 
containing not more than thirty per centum in weight of silk, » * « 
if other than black." 

[Ed. Note. — For other cases, see Customs Duties, Cent Dig. §§ 48-59; 
Dec. Dig. § 26.*] 

•For other cases see same topic & 5 numbeb in Dec. & Ara. Dlgs. 1907 to date, & Rep'r Indexe! 
l ï. S. Comp. St. 1901, p. 547. 
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Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The Board of General Appraisers (G. A. 6,498, T. D. 27,780) af- 
firmed the action of the collector in assessing the importers' merchan- 
dise under Tariff Act July 24, 1897, c. 11, § 1, Schedule C, par. 179, 
30 Stat. 166 (U. S. Comp. St. 1901, p. 1644). 

The following is the opinion of Hazel, District Judge, in the court 
below : 

The merehandise consists of woven fabrics in the pièce, being Exhibits 3, 4, 
and 5 in évidence, and is cornposed of a silk warp and a thread of métal 
weft ; the métal thread admittedly being the component of chief value. The 
pièces of fabric weigh between iy s and 8 ounces per square yard, and they 
were assessed for duty by the collector, under paragraph 179 of the tariff 
act of 1897 (Act July 24, 1897, c. 11. § 1, Schedule C, 30 Stat. 166 [U. S. Comp. 
St. 1901, p. 1644]), at 60 per centum ad valorem. The importers claim 
that the importation is dutiable under paragraph 387 (Schedule L, 30 Stat. 
186 [U. S. Comp. St. 1901, p. 1669]) at 50 per centum ad valorem. The 
décision of the board was that paragraph 387 is clearly limited to woven 
fabrics in chief value of silk, and îieither expressly nor inferentially are the 
woven fabrics in the pièce in controversy included therein. 

The case of Rosenberg v. United States (C. C.) 141 Ped. 379, seems to support 
this conclusion, and also holds that the articles mentioned in paragraph 179, 
which reads as follows: "179. * * * laces, embrolderies, braids, galloons, 
trimmings or other articles, made wholly or in chief value of tinsel wire, 
lame or lahn, bullions, or métal threads," etc. — are ejusdem generis vvith the 
merehandise in question. I am satisfled with this ruling and believe it to 
apply to the point presented. I eoncur in the reasoning of the board by which 
its conclusions on the disputed questions are reached. 

The protests are overruled, and the décision of the Board of General Ap- 
praisers is afflrmed. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for ap- 
pelants. 

J. Osgood Nichols, Asst. U. S. Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The merehandise in question consists of 
woven fabrics used for making dresses and hats. It is imported in the 
pièce, three-fourths of a yard in width, weighing between 1% ounces 
and 8 ounces per square yard, and is cornposed of a silk warp and 
metal-thread weft, the métal thread being the component of chief val- 
ue. The collector imposed a duty of 60 per cent, ad valorem under 
Tariff Act July 24, 1897, c. 11, § 1, Schedule C, par. 179, 30 Stat. 
166 (U. S. Comp. St. 1901, p. 1644), which, so far as applicable, reads 
as follows: 

"Laces, embrolderies, braids, galloons, trimmings, or other articles, made 
wholly or in chief value of tinsel wire, lame or lahn, bullions, or métal threads, 
sixty per centum ad valorem." 

The importers insist that duty should hâve been assessed under 
paragraph 387 (Schedule L,, 30 Stat. 186 [U. S. Comp. St. 1901, p. 
1669]), the applicable portions of which are as follows: 

"Woven fabrics in the pièce, not specially provided for in this act, weighing 
not less than one and one-third ounces per square yard and not more tnan 
eight ounces per square yard, * * * dyed in the thread or yarn, and con- 
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taining not more than thirty per centum in weight of silk, * * * if other 
than black, ninety cents per pound ; * * * but in no case shall any of the 
foregoing fabrics in tbis paragraph pay a iess rate of duty tlian flfty per 
centum ad valorem." 

The question présentée! is a most perplexing one, owing to the dif- 
ficulty in placing pièce goods three-quarters of a yard in width in a 
paragraph providing for laces, embroideries, braids, galbons, and trim- 
mings. 

Were this a case of first impressions, the application of the doctrine 
of ejusdem generis would seem to restrict the paragraph to articles of 
the same nature, as laces, embroideries, etc., which are not suitable for 
making dresses but are intended to be placed upon the dress when 
completed to give it additional beauty and symmetry. So construed 
the paragraph would read, "laces, embroideries, braids, galloons, trim- 
mings, or other similar articles," and would exclude wide pièce goods. 
The question, however, is not a new one, and was in June, 1905, de- 
cided by the Circuit Court adversely to the contention of the im- 
porters. Rosenberg v. United States (C. C.) 141 Fed. 379. 

The word "articles" when used in a tariff law should be given a 
broad, libéral meaning, and in Junge v. Hedden, 146 U. S. 233, 239, 
13 Sup. Ct. 88, 89, 36 L. Ed. 953, the court say: 

"We agrée with the Circuit Court that the word [articles] inust be taken 
eomprehensively and cannot be restricted to articles put in condition for final 
use, but embraces as well things manuf'actured only in part, or not at ail." 

If, then, the words "other articles" are comprehensive enough to 
cover pièce goods made "in chief value of meta! threads," and under 
thèse décisions we think they are, it follows that paragraph 179 ac- 
curately describes the imported merchandise. To hold otherwise 
would throw the silk schedule (387) into confusion by forcing into 
it an apparently alien article made in part of métal threads which rep- 
resent three-fourths of its value. 

After giving due considération to the various contentions of the 
parties we incline to the opinion that Congress intended to cover by 
paragraph 179 ail fabrics made wholly or in chief value of tinsel wire, 
lame or lahn, bullions or métal threads, without regard to the width 
or length of the fabric or the other materials composing it. We do 
not overlook the fact that this construction makes the paragraph read 
precisely as if the words "laces, embroideries, braids, galloons, trim- 
mings, or other," were omitted, but this is a situation frequently en- 
countered in tariff législation. 

The construction adopted by us, though not entirely free from 
doubt, has in our judgment fewer difficultés to overcome than the 
construction urged by the importers. 

The décision of the Circuit Court is affirmed. 
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ZINKEISEN & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Jauuary 12, 1909.) 

No. 119 (4,920). 

1. Customs Duties (§ 30*) — Classification— Adeps Dan^e— "Wool Gkease." 

The provision for "wool grease," in Tariff Act July 24, 1S97, c. 11. § 
1, Sehedule G, par. 279, 30 Stat. 172 (U. S. Comp. St. 1901, p. 1052), does 
not include the refined and expensive prodncts from wool grease, known 
as "adeps lanœ anhydrous" and "adeps lanœ cum aqua," and used 
niedicinally. 

I Ed. Note. — For other cases, see Customs Duties, Cent. Dig. §§ 72-77 ; 
Dec. Dig. § 30.* 

For other définitions, see Words and Phrases, vol. 8, p. 7515.] 

2. Customs Duties (§ 24*)— "Médicinal Préparations." 

The terni "médicinal préparations," in Tariff Act July 24, 1897, cl], 
§ 1, Sehedule A, par. 68, 30 Stat. 154 (U. S. Comp. St. 1901, p. 1631), in- 
cludes adeps lanœ anhydrous and adeps lanœ cum aqua, which are higlily 
finished products of wool grease, are used principally in therapeutics, 
are sold generally to the drug trade, and are used to some extent in 
salves and médicinal soaps. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 32 ; Dec. 
Dig. § 24.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4405, 44G0 ; 
vol. 8, p. 7720.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The décision of the Circuit Court affirmed the décision of the Board 
of General Appraisers, sustaining the action of the collector in assess- 
ing the merchandise in controversy as médicinal préparations, under 
Tariff Act July 24, 1897, c. 11, § 1, Sehedule A, par. 68, 30 Stat. 154 
(U. S. Comp. St. 1901, p. 1631). The opinion below is as follows : 

HAZEL, District Judge. The Board of General Appraisers decided upon 
the same évidence submitted to this court that the merchandise, known as 
"adeps lanœ anhydrous" (wool fat without water) and "adeps lanœ cum aqua" 
(with water), was properly assessed for duty by the collector at the rate of 
25 per centum ad valorem under Tariff Act July 24, 1897, c. 11, § 1, Sehedule 
A, par. 68, 30 Stat. 154 (U. S. Comp. St. 1901, p. 1631), as a médicinal prépara- 
tion, nonalcoholic. The importers object, on the ground that the merchandise 
consists of wool grease, and is specifically provided for at one-half of 1 per 
centum per pound under paragraph 279. 

I am satisfied, from reading the testimony, that the articles should be classi- 
fied as médicinal préparations. The prima faeie showing of the government 
has not been overcoine by the testimony of the importer, upon wliom the bur- 
den rested to show the incorreetness of the classification. The testimony of 
Mr. Brown, witness for the government, showing that wool grease is worth 
about 1% cents per pound, wmile the priée of the articles in controversy is 
from 10 to 15 cents per pound, considered in connection with the inferences 
arising from the fact that United States Pharmacopœia (édition of 1905), 
National Standard Dispensatory (édition of 1905), and the British Phar- 
macopœia include anhydrous wool fat among médicinal préparations, sufii- 
ciently iudicates the character of the importation. 

Furthermore, this court heretofore affirmed the board in G. A. 5,881 (T. D. 
25,910). wherein it was held that adeps lanse anhydrous and adeps lanœ hydro- 
sus were nonalcoholic médicinal préparations. It is true such allirmance was 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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by consent of the parties and without argument, yet the record before me in 
this case is sufficient to warrant disapproving the décision of the board.. 

The claim of the importer that sample 4, which was imported in casks, is 
used as an ingrédient in soap, loses force when it is considered that by its 
use certain curative properties are given to the soap. Its principal use un- 
questionably being médicinal, it would seem immaterial that it incidentally 
has other uses. 

The décision of the Board of General Appraisers is afflrmed. 

Walden & Webster (Howard T. Walden, of counsel), for appellants. 
J. Osgood Nichols, Asst. U. S. Atty. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The collecter classified the appellants' im- 
portations under Act July 24, 1897, c. 11, § 1, Schedule A, par. 68, 
30 Stat. 154 (U. S. Comp. St. 1901, p. 1631), which reads as follows: 

Médicinal préparations not containing alcohol or in the préparation of which 
alcohol is not used, not specificaily provided for in this Act, twenty-flve per 
centum ad valorem. 30 Stat. 154. 

The appellants insist that their merchandise should hâve been as- 
sessed as "wool grease" under paragraph 279 of the same act, which 
is as follows : 

Tallow, three-fourths of one cent per pound ; wool grease, including that 
known comrnercially as degras or brown wool grease, one-half of one cent 
per pound. 30 Stat. 172. 

The board and the Circuit Court, after a careful review of the facts, 
reached the conclusion that the merchandise was not wool grease. 
If not wool grease, the appellants must fail. 

In February, 1895, two years prior to the passage of the act in 
question, the Circuit Court, in Movius v. United States, 66 Fed. 734, 
had before it a case in ail essential particulars similar upon the facts 
to the case at bar. The paragraph (316) of Act Oct. 1, 1890, c. 1244, 
§ 1, Schedule G, 26 Stat. 588, was identical in language with the 
paragraph now in question. The court there described wool grease 
as follows: 

Wool grease is of a brown color and viscous consistency. It is extracted 
from wool washings, and consiste of cholesterin and other fats and volatile 
fatty acids. It contains from 15 to 30 per cent, of potash. It emits a rank, 
disagreeable odor, it resembles molasses and tar mixed together, it is import- 
ed in returned petroleum barrels, it is worth from 2% to 3 cents a pound, and 
its chief use is for stuffing leather. 

The merchandise in question hère is a highly finished product, used 
principally in therapeutics, and is sold generally to the drug trade, but 
a portion thereof (represented by samples 3 and 4) is used for mé- 
dicinal and very high-class soap and for salves, imparting thereto cer- 
tain curative properties. It is worth from 10 to 15 cents per pound. 
It is not wool grease chemically, is used for entirely différent purposes, 
and has never been known comrnercially as wool grease or degras. 

We think that the importations are médicinal préparations as that 
term has been defined by the courts, and that there is no satisfactory 
testimony that it is possible to use them otherwise. Dodge v. United 
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States (C. C.) 130 Fed. 624; Park v. United States (C. C.) 66 Fed. 
731. 

The case is stronger for the government than the Movius Case, for 
the reason that the court prior to the passage of the présent act had 
construed "wool grease" to include only the crude raw material and 
not the refined and expensive products derived therefrom. With this 
construction presumably in mind, Congress re-enacted the paragraph 
in identical language. This would hardly hâve been done if Congress 
had intended that the refined and expensive "lanolin" should enter as 
wool grease and pay duty at the rate of only one-half of 1 cent per 
pound. 

The décision is affirmed. 



UNITED STATES v. WO ON & CO. 

(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

No. 134 (4,891). 

Customs Dtrnfcs ($ 43*) — Classification— Thick: Soy— "Sattoe"— Similitude. 

In Tariff Act July 24, 1897, c. 11, § 1, Schedule G, par. 241, 30 Stat. 170 (U 
S. Comp. St. 1901, p. 1649), the provision for "sauces" means for a season- 
ing or dressing usually placed on the table to be used with prepared food ; 
and thick soy, which is not so used, but Is employed as an ingrédient of 
sauces, or as a flavor or color for fbod while cooking, Is not a "sauce," 
and does not resemble a sauce in material, quality, texture, or use, but is 
classiflable as an unenumerated manufactured article, under section 6, 
30 Stat. 205 (U. S. Comp. St. 1901, p. 1693). 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. 5 147 ; Dec. 
Dig. § 43.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The Circuit Court affirmed, without opinion, a décision of the Board 
of General Appraisers (G. A. 6,550, T. D. 27,944), sustaining the 
protest of the appellees. 

J. Osgood Nichols, Asst. U. S. Atty. 
Everit Brown, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The subject of this controversy is "thick 
soy" imported from China. The collector assessed a duty of 40 per 
cent, ad valorem under paragraph 241 of the act of 1897 (Act July 
24, 1897, c. 11, § 1, Schedule G, 30 Stat. 170 [U. S. Comp. St. 1901, 
p. 1649]) which provides for "sauces of ail kinds, not specially pro- 
vided for." The importers protestedj insisting that their merchandise 
is a nonenumerated manufactured article under section 6 of the act 
(30 Stat. 205 [U. S. Comp. St. 1901, p. 1693]), and should pay a 
duty of 20 per cent, ad valorem. The question, then, is whether thick 
soy is a sauce or bears the statutory similitude to a sauce. Thin soy 
is made from the soy bean with other ingrédients, 60 per cent, being 

•For other cases see «ame toDic & { numeer in Dec. & Ain. Dig». 1907 ta data, & Rep'r Indexe* 
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water. Thick soy is made by adding molasses, treacle, or sugar, and 
perhaps licorice. and then boiling the mixture down. It contains but 
20 per cent, of water. It is used by the Chinese as a coloring or 
flavoring matter in cooking méats, stews, gravies, and other dishes, 
and is an ingrédient used in making Worcestershire or other sauces. 
It is brought hère in casks. 

This is a brief statement of the facts found by the board, which 
are fully established by the proof. Twice the board has reached the 
conclusion that thick soy is not a sauce and bears no substantial simil- 
itude thereto. An order was made permitting additional testimony 
to be taken in the Circuit Court, but none appears to hâve been taken. 
The Circuit Court concurred with thé board upon the facts. We 
should hesitate long, in such circumstances, to disturb a conclusion 
reached after such careful and deliberate considération. However, 
an independent examination has convinced us that the décision is cor- 
rect. The great prépondérance of testimony is to the effect that the 
two^ principal and controlling uses of thick soy are as an ingrédient 
of sauces and as a flavor or color for food while cooking. It is not 
placed upon the table to be added to or used with food. Of course 
the fact that it is an ingrédient for sauces does not make it a sauce. 
If this were not so, vinegar, oil, and cream might be classified as 
sauces. 

The contention that it is a sauce because it is used in cooking is 
equally unavailing. Butter, molasses, and wine are so used, but they 
are not sauces. Our attention has been called to some définitions of 
"sauce," broad enough, perhaps, to cover the imported merchandise. 
But in the absence of any commercial meaning we must assume that 
Congress used the term as it is popularly and generally used, yiz., 
as a seasoning or dressing, usually placed on the table to be added to 
prepared food. A sauce may be used in cooking and still be a sauce, 
but that which is used solely in cooking is never a sauce in the pop- 
ular acceptation of that term. It is incapable of independent use, its 
individuality is lost in the process of cooking. It may be combined 
with other ingrédients to make a sauce, but alone it is not one. 

Our conclusion is that thick soy is not a sauce or similar to a sauce, 
in material, quality, texture, or use. 

The décision is affirmed. 



THE NEW YORK. 

(Circuit Court of Appeals, Second Circuit. December 15, 1908.) 

No. 83. 

Shipfing (§ 81*) — Liability of Vessel for Injuries Caused by Swell. 

The fact that a scow lying at a bulkhead on the Hudson river, when 
tossed by the swell of a passing steamer, struck on some unknown pro- 
jection on the bulkhead and was injared, does not establish négligence 
on the part of the steamer which renders her liable for the injury, where 



*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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it appears that she had passed the place for years on regular trîps at 
the same rate of speed without causing Injury to any vessel. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 345; Dec. Dig. 
« 81.*] 

Llability of vessel for injuries caused by création of swell, see note to 
The Asbury Park, 78 C C. A. 3.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Olcott, Gruber, Bonynge & McManus and Harrington Putnam, for 
appellant. 

Wilcox & Green, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. May 28, 1907, the flat-bottomed scow Mary 
Bulger, 100 feet long, 27 feet beam, was lying with her starboard 
side alongside the bulkhead at Rodgers Island in the Hudson river, 
loading ice. At about 11 o'clock the steamboat New York passed 
down the river on one of her regular daily trips. In accordance with 
the usual practice the chute between the scow and icehouse was lifted 
as the steamboat approached, so that it should not injure the scow 
when she began to rock in the swells that would follow. The swells 
drew the scow off the bulkhead and threw her back on it twice. No 
Une was parted, although it was said a fender was broken. After the 
swells died out the chute was hooked in again and the loading con- 
tinued ; no one suspecting that any damage had been done. In about 
an hour it was discovered that the scow was filling with water. She 
was entirely seaworthy, only 3% years old, and her bottom was com- 
posed of planks running across from side to side without any keel. 
No damage was done to her side. No seams were started, nor any 
injury sustained, except that the starboard end of a single plank had 
been pulled down about two inches from the side timbers ; rive spikes 
being still in place, but partly drawn out. The trial judge concluded, 
and we quite agrée with him, that the plank must hâve been started 
by striking against the bulkhead at a point where there was probably 
some projection, which caught it as the boat was moving. 

The New York had been running past this icehouse for years with- 
out doing any damage to boats lying at the bulkhead. The libelant 
contends, and we may admit, that her speed was 22 miles an hour. 
It is quite true that it would be no défense to her, if she caused injury 
by her swells, that she was going at her usual rate of speed ; but those 
in charge of her had no reason to anticipate that swells which had done 
no harm for many years would do it on this occasion, and should 
not be held at fault because of damage caused by the existence of a 
projection of which no one, so far as it appears, had any notice. It 
is said that no proof was made that there actually was such a projec- 
tion ; but the burden of proving négligence lies on the libelant, and we 
think, under the circumstances of this case, it cannot be inferred from 
the mère fact of the injury. 

•For other cases see same topie & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The decree is reversed, but, because of défenses set up which were 
wholly unsustained, with costs of this court only. 

NOTE. — The following is the opinion of Hough, District Judge, in the court 
below: 

• HOUGH, District Judge. Eagan seemed to me a wholly disinterested wit- 
ness, and since the trial his évidence has been read over to me. Ile declared 
that when the New York passed there were at least 400 tons of ice in the Bul- 
ger, so that she was more than half full, and, further, that this quantity of ice 
would fill her hold to the height of quite five feet. Eagan's testimony is, I 
think, entirely consonant with that of the Bulger's master. The facts, there- 
fore, are that a barge, comparatively new and in good condition, was lying 
aground at a place where she had a right to be. The New York, passing at 
her usual speed and >n her usual course, created swells of such size that the 
Bulger was lifted from the ground and dashed against the bulkhead wall. 
The contact with this wall does not seem to hâve been uuusually severe; that 
is, more severe than the swells of such a vessel as the New York, passing at 
about 16 miles an hour, would ordinarily cause. No injury was immediately 
discovered ; but, as the boat was aground, leakage would not be discovered by 
any settling in the water. It is therefore natural that no leak should hâve 
been suspected until tîie water rose above the cargo, and this accounts for the 
absence of investigation until after noon time. The proven fact is that she 
leaked at least five feet in about two hours. Such extrême leakage would be 
easily accounted for by the injury subsequently discovered — i. e., the starting 
of a bottom plank — and that bottom piaule was in my opinion started by strik- 
ing against the bulkhead wall at a point where there was probably some projec- 
tion therefrom. 

Except for the quallty of the boat, the circumstances are very like those 
of Cornwall v. The New York (D. C.) 38 Fed. 710. So far as the law of this 
case is concerned, there is nothing that I ean add to the opinion just flled in 
The Hendrick Hudson (D. C.) 163 Fed. 862. 

Decree for libelant, with costs, and an order of référence, unless the amount 
of damages be agreed upon. 
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SAME v. WING & EVANS. 

(Circuit Court of Appeals, Second Circuit. January 12, 1909.) 

Nos. 90, 91 (4,304, 4,585). 

1. Customs Duties (§ 44*) — Classification— Fike Brick— Similitude. 

Retort settings (flre brick) weighing more than 10 pounds are dutiable 
by similitude as "fire-brick weighing not more than ten pounds each," 
under Tariff Act July 24, 1897, c. 11, § 1, Schedule B, par. 87, 30 Stat. 
151 (U. S. Oomp. St. 1901, p. 1632). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 44.*] 

2. Customs Duties (§ 25*) — "Susceptibility to Décoration." 

The rule that the provision in Tariff Act July 24, 1897, c. 11, § 1, 
Schedule B, par. 97, 30 Stat. 151 (U. S. Comp. St. 1901, p. 1633), for 
decorated and undecoraied articles eomposed of minerai substances, does 
not cover articles not susceptible of décoration, excludes from that 
paragraph fire brick, which can be, but never are, decorated. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 25.*] 

3. Customs Duties (§ 44*) — Similitude— Points of Resemblance. 

Retort settings more than 10 pounds in weight, being fire brick, re- 
semble fire brick weighing not more than 10 pounds, in material, quality, 

•For other cases see same topic & i ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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texture, and use, witliin the meaning of the similitude clause in Tariff 
Act July 24, 1897, c. 11, § 7, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1694). 
Identity would ordlnarily exclude ail question of similarity, but not 
hère, beeause of the distinction in weight. 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 44.*] 

4. Customs Duties (§ 44*) — Tests of Resemblance— Incongbuity of Assess- 
ment. ' 

The amount of duty is not one of the tests prescribed for the ap- 
plication of the similitude clause in Tarife Act July 24, 1897, c. 11, § 7, 
30 Stat. 205 (U. S. Comp. St. 1901, p. 1694). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 44.*] 

Noyés, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The Circuit Court affirmed décisions by the Board of United States 
General Appraisers, which had reversed the assessment of duty by the 
collector of customs at the port of New York. There was no opinion 
filed in the Circuit Court, judgment being rendered on the authority 
of Wing & Evans v. U. S. (C. C.) 119 Fed. 479. 

D. Frank Lloyd, Asst. U. S. Atty. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for ap- 
pellee Behrend. 

James R. Ely (E. B. Whitney, of counsel), for appellees Wing & 
Evans. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The articles in question are retort settings. 
The collecter classified them as articles composed of earthy or minerai 
substances, under paragraph 97 of the act of July 24, 1897, c. 11, § 1, 
Schedule B, 30 Stat. 151 (U. S. Comp. St. 1901, p. 1633), which reads : 

"Articles and wares composed wholly or in chief value of earthy or min- 
erai substances, or carbon, not specially provided for in this act, if not dec- 
orated in any manner, thirty-five per centum ad valorem ; if decorated, 
forty-five per centum ad valorem." 

The board classified them under paragraph 87 : 

"Fire-brick weighing not more than ten pounds each, not glazed, enameled, 
ornameuted, or decorated in any manner, one dollar and tweuty-five cents 
per ton ; glazed, enameled, ornamented, or decorated, forty-five per centum 
ad valorem. * * * " 

In Dinglestedt v. United States, 91 Fed. 112, 33 C. C. A. 395, this 
court held that paragraph 8G of the tarifï act of August 27, 1894, c. 
349, § 1. Schedule B, 28 Stat. 513, which is similar to paragraph 97 of 
the act of 1897, applies only to articles susceptible of décoration, a view 
which seems to hâve been approved by the Suprême Court in United 
States v. Downing, 201 U. S. 354, 358, 26 Sup. Ct. 788, 50 L,. Ed. 786. 
Thèse retort settings are admittedly fire brick, and they are certainly 
not susceptible of décoration within this construction of the act; that 
is to say, though any article can be decorated, thèse never are decorat- 
ed, and it would be absurd to do so. They, therefore, cannot be said 
to be enumerated in paragraph 97 ; and, although fire brick, they are 

•For other cases see same topic & S kumbee In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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not enumerated in paragraph 87, because, weighing more than 10 
pounds each, they are expressly excluded from it. 

We are therefore left to détermine, under section 7 of the act, what 
enumerated article they most resemble in material, quality, texture, and 
the uses to which they may be applied. Obviously, they resemble fire 
brick in ail thèse respects ; indeed, they are fire brick. The late Judge 
Townsend so held in the Circuit Court in Wing v. United States (Ci 
C.) 119 Fed. 479. Identity would ordinarily exclude ail question of 
similarity, but not in this case, because of the distinction made between 
fire brick under and over 10 pounds in weight. 

The government objects that this construction entirely nullifies the 
provision of paragraph 87 that it shall not apply to fire brick weighing 
more than 10 pounds each. Congress has prescribed just what tests 
are to be used to détermine similitude, and the amount of duties to be 
paid is not one of them. If this results in an incongruity, the infer- 
ence is not that the prescribed tests should be abandoned, but that those 
who drew the act, through oversight or otherwise, failed to express 
the intention of Congress. 

Judgment affirmed. 

NOYES, Circuit Judge (dissenting). I am constrained to dissent 
in thèse cases. Paragraph 87, under which the importers primarily 
claim, is limited in its application to fire brick weighing not more than 
10 pounds each. Thèse brick exceed that weight, and are not within 
the paragraph unless they can be brought in by similitude. But to do 
so wholly wipes out the statutory distinction. In my opinion, the simili- 
tude clause cannot hâve that effect, and does not bring in the identical 
material embraced in an act when in a condition expressly excluded 
from its opération. 

Paragraph 97, under which the government claims, applies only to 
earthen articles susceptible of décoration. Fire brick hâve no simi- 
larity to them. 

In my opinion, the merchandise should be assessed for duty under 
the gênerai provision relating to manufactured articles not otherwise 
provided for. 



UNITED STATES v. J. A. & W. BIRD & CO. 

(Circuit Court of Appeals, Second Circuit February 16, 1909.) 

No. 141 (4,593). 

Customs Duties (§ 24*) — Classification— Enamel "White Paint Ground 
in Oïl"— "Paints Geound with Solutions Otheb Than Oïl." 

Enamel white paint, which contains zinc, but not lead, and is ground 
lu oil, and to which, after grinding, certain ingrédients are added to in- 
crease the gloss, is dutiable as "white paint • » * containing zinc, 
but not containing lead, * * » ground in oil," rather than "paints 
• * * ground • * * with solutions other than oil," under Tarife 
Act July 24, 1897, c. 11, g 1, Schedule A, pars. 57, 58, 30 Stat. 154 (U. S. 
Comp. St. 1901, p. 1630). 

[Ed. Note. — For other cases, see Customs Duties, Cent Dig. {§ 41, 42; 
Dec. Dig. S 24.*] 

•For other casea see urne topic & l numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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Appeal from the Circuit Court of the United States for tlie South- 
ern District of New York. 

The décision below reversed a décision by the Board of United 
States General Appraisers (G. A. 6,449, T. D. 27,633), which had 
in part sustained the importers' protests against the assessment of 
duty by the collecter of customs at the port of New York. The opin- 
ion filed by the Circuit Court reads as follows: 

PLATT, District Judge. The merchandise in question, which is invoiced as 
"zinc white paint" and "ripolin," and which is also known as "enamel white 
paint," was ciassified by the collector for duty at 35 per cent, ad valorem 
under Tarife Act July 24, 1897, c. 11, § 1, Schedule A, par. 53, 30 Stat 154 
(U. S. Comp. St. 1901, p. 1630), as a varnish, or as a paint "not otherwise pro- 
vided for," at 30 per cent, ad valorem under the provisions of paragraph 58 
of said act. The importer protested, claiming said merchandise properly 
dutiable at 1% cents per pound under paragraph 57, as "zinc, oxide of, and 
white paint or pigment, containing zinc, but not containing lead, * « * 
ground in oil," or, alternative^, where the varnish rate was taken, at 30 per 
cent, ad valorem under paragraph 58 of said act as a paint The Board of 
General Appraisers sustained the protest under said paragraph 58. From 
this décision the importers appeal to this court, insisting that paragraph 57 
more aptly deseribes the merchandise in question. 

I am of the opinion that oxide of zinc and white paint as found in paragraph 
57 are not synonymous terms. I think the language of the paragraph clearly 
Indicates that Oongress had in mind a distinction between an imported arti- 
cle, which is composed of oxide of zinc either dry or ground in oil, and 
articles which may be called white paint or pigment containing zinc either 
dry or ground in oil. So far as I hâve examined the testimony hère, it 
tends to show that the merchandise in question is a white paint containing 
zinc, but not containing lead, ground in oil, and thus exactly described by the 
terms of paragraph 57. It is true that, after having been ground, certain 
ingrédients were added to increase the gloss; but I cannot see that the 
materials thus added change the character of the article imported, if we 
assume the article imported to hâve been a white paint. De Jonge v. Magone, 
159 U. S. 562, 16 Sup. Ct. 119, 40 U Ed. 260 ; United States v. Dudley, 174 
U. S. 670, 19 Sup. Ct. 801, 43 L. Ed. 1129 ; Myers v. United States, 147 Fed. 
204, 77 C. C. A. 430. I cannot concur in the board reasoning that paragraph 
57 by its terms excludes a liquid paint. The same reasoning would exclude 
liquid paint from classification under numerous otlier paragraphs of the paint 
schedule where the phrase "ground in oil," or other solutions, occurs, Including 
paragraph 58, under which the board held the merchandise in suit to be 
dutiable. 

The décision of the Board of General Appraisers is reversed, following the 
décision of Judge Townsend in Pomeroy & Fischer v. United States (O. O.) 
126 Fed. 583. 

D. Frank L,loyd, Asst. U. S. Atty. (Charles D. Lawrence, Asst. 
Treasury Counsel, on the brief), for the United States. 

Comstock & Washburn (Albert H. Washburn, of counsel), for ap- 
pellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Décision affirmed, on the opinion of Judge 
Platt. 
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0OFFIEL.D et al. v. FLETCHER MFG. 00. 

(Circuit Court of Appeals, Sixth Circuit February 18, 1909.) 

No. 1,850. 

Patents (§ 148*) — Suit fob Infbingement— Effect of Application Fok Re- 
issue. 

Where a patentée, pending a suit for infringement, applies for a reissue 
under Rev. St. § 4916 (U. S. Comp. St. 1901, p. 3393), on the ground that 
the spécification of his patent is insufficient and sucb reissue is granted, 
ne is estopped to claim that the spécification was sufficient, or to further 
maintain the suit for the infringement of the patent. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 148.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Kentucky. 

R. J. McCarty, for appellants. 

E. E. Wood and W. R. Wood, for appellee. 

Before EURTON and SEVERENS, Circuit Judges, and KNAP- 
PEN, District Judge. 

SEVERENS, Circuit Judge. It appears from the transcript in this 
case that the appellants filed their bill of complaint in the court below 
on June 9, 1906, charging the appellee with infringing the rights 
secured by letters patent No. 806,779, granted to Peter T. Coffield 
December 12, 1905, for improvements in water motors, of which the 
appellants are assignées. The appellee appeared, and on July 26, 
1906, answered, setting up the usual défenses, that the patentée was 
not the original inventor of the said improvements, and that the ap- 
pellee had not infringed. A replication having been filed, testimony 
was taken, and on June 11, 1907, the cause was submitted to the 
court. While the cause was under considération and before it had 
been determined, the appellee filed a motion to dismiss the cause for 
the reasons set forth in the motion, and which were not denied, name- 
ly, that while the cause had been pending, and on July 28, 1906, the 
appellants had applied for a reissue of said patent under the provi- 
sions of section 4916 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 3393), which application had been allowed, and a reissued patent, 
numbered 12,719, had been granted. The appellants moved for leave 
to file a supplemental bill, which they tendered, alleging the facts in 
regard to the reissue as above stated, and praying that the cause be 
continued upon the footing of the original and supplemental bills. 
Eeave to file the supplemental bill was denied, and the motion to dis- 
miss the original bill was granted. From the action of the court in 
both thèse respects, the complainants hâve appealed. The section of 
the statutes above referred to reads as follows: 

"Section 4916 — Whenever any patent is inoperative or invalid, by reason 
of a defective or insufficient spécification, or by reason of the patentée claim- 
ing as his own invention or discovery more than he had a right to claim as 
new, if the error has arisen by inadvertenoe, accident, or mistake, and with- 
out any fraudulent or deceptive intention, the Oommissioner shall, on the sur- 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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render of such patent and the payment of the duty required by law, cause a 
new patent for the same invention, and in aecordance with the corrected spéci- 
fications, to be issued to the patentée, or, in case of his death or of an assign- 
ment of the whole or any undivided part of the original patent,, then to his 
executors, administrators, or assigns, for the unexpired part of the term of 
the original patent. Such surrender shall take effect upon the issue of the 
amended pateut. The Çommissioner may, in his discrétion, cause several 
patents to be issued for distinct and separate parts of the thing patented, up- 
on demand of the applicant, and upon payment of the required fee for a re- 
issue for each of such reissued letters pateut. The spécifications and claim 
in every such case shall be subject to revision and restriction in the same 
manner as original applications are. Every patent so reissued, together with 
the corrected spécifications, shall hâve the saine effect and opération in law, 
on the trial of ail actions for causes thereafter arising, as if the same had 
been originally filed in such corrected form; but no new niatter shall be in- 
troduced into the spécification, nor in case of a machine patent shall the model 
or drawings be amended, except each by the other ; but when there is neither 
model nor drawing, aniendments may be made upon proof satisfactory to the 
Çommissioner that such new matter or amendaient was a part of the orig- 
inal invention, and was omitted from the spécification by inadvertence, ac- 
cident, or mistake, as aforesaid." 

In the reissue, the single claim of the old patent was carried into 
the new and stands as the second. A new claim was inserted, stand- 
ing as the first. The spécifications were amended for the purpose of* 
making them more definite. 

We shall first deal with the order for the dismissal of the original 
bill, for, if that was a proper decree, the application for leave to file 
a stipplemental bill fell with it. Counsel for the appellants urges 
that the bill should not hâve been dismissed because — and thèse are 
the principal reasons assigned — the original patent contained only a 
single claim, and this was continued without variation in the reissued 
patent ; that each claim in a patent represents a single distinct inven- 
tion,' as much so as if there were so many patents for as many in- 
ventions; that the reissue was not a new grant so far as the original 
claim was concerned, but a renewal of the old one; and, further, it 
is urged that, the original grant being valid, the patentée had, in con- 
sidération of the disclosure of his invention, acquired a substantial 
property right, and that in conséquence of the infringement of it he 
had a right to the profits and damages arising therefrom, of which 
he ought not to be deprived; that thèse were vested rights, and that 
what happened to the patent thereafter could not annul them; that 
as between him and the infringer nothing had occurred which should 
release the latter from his liability; and, further, that the United 
States had no interest in depriving the patentée of his remedy against 
the infringer. At first blush the argument seems plausible. But on 
looking deeper into the matter, we find cogent reasons why it should 
not prevail. 

When the patentée came to ask for a reissue, he was confronted 
with certain conditions on which only could the reissue be permitted. 
One was that the spécifications of his patent, as it stood, were in- 
operative. He was obliged to aver and prove that they were so. 
This was the ground on which the patentée applied in the présent case. 
And he made the necessary avowal in his application. If this was 
true, the patentée had been exploiting a patent which, though it might 
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have contained tlie germ of an invention, was practically useless to 
the public, for a patent which does not disclose a way to work or use 
the invention does not constitute the expected considération for the 
grant. Having averred in a solemn manner, and to induce the grant- 
ing a reissue, that the fact was as just stated, he was estopped from 
claiming otherwise. In that case the government owed him no pro- 
tection, and it would follow that private individuals were not bound 
to regard him as entitled to a monopoly. It was therefore perfectly 
just that the government should so legislate that the patentée should 
not be at liberty to prosecute others as infringers who had, while the 
old patent was running, disregarded the patentee's exclusive claim. 
And it has been constantly held that such is the effect of a surrender 
and a reissue obtained under the provision of the section of the Re- 
vised Statutes, above cited. Moffitt v. Garr, 1 Black, 273, 17 L. Ed. 
207; Reedy v. Scott, 23 Wall. 352, 23 L- Ed. 109; Peck v. Collins, 
103 U. S. 660, 26 L. Ed. 512; Gage v. Herring, 107 U. S. 640, % 
Sup. Ct. 819, 27 L. Ed. 601 ; Coon v. Wilson, 113 U. S. 268, 5 Sup. 
Ct. 537, 28 L. Ed. 963; Eby v. King, 158 U. S. 366, 15 Sup. Ct 
972, 39 L. Ed. 1018; Allen v. Culp, 166 U. S. 501, 17 Sup. Ct. 644, 
41 L. Ed. 1093; McCormick Machine Co. v. Aultman, 169 U. S. 
606, 18 Sup. Ct. 443, 42 L. Ed. 875. 

Of course, the question will always be presented to the patentée 
who has a patent of doubtful validity or value, on account of de- 
fective or insufficie.nt spécifications, whether he will continue to do 
the best he can with the patent he has, or surrender it and obtain 
something which will more clearly manifest the invention he sup- 
poses himself to have made, more adequately explain the manner 
of its use, and more certainly obtain the protection due to it, a pro- 
tection which he would have had if he had in the first instance pro- 
ceeded in the manner which the law requires and made his spécifica- 
tions clear. He must take the risk of his choice. But this is the com- 
mon expérience in most business affairs. 

We have, in what précèdes, assumed that a patent, although the 
spécifications be defective or insuffkient, might still not be utterly 
void. It seems necessary to assume this because of the importance 
which the Suprême Court has attached to the right of the patentée 
to recall his patent if a reissue is not allowed. Allen v. Culp and 
McCormick Machine Co. v. Aultman, supra. It is possible, however, 
that this right to recall the patent was regarded as a privilège, to 
which he was entitled, to have the validity of his patent determined 
by a judicial decree. We need not speculate, however, upon this sub- 
ject, which is involved in some intricacy, for the gênerai proposition 
that the surrender of the patent upon a reissue involves the cessation 
of ail rights acquired under it has long been settled. 

We think the court did not err in dismissing the bill, there being 
no controversy about the facts which required the framing of an issue. 

The decree of the Circuit Court must be affirmed, with costs. 

NOTE.— The following is the opinion of Cochran, District Judge: 

COCHRAN, District Judge. This cause has been heard orally and on brief, 
and submitted for disposition. Pending the considération thereof by the court, 
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to wlt, on November 12, 1907, a reissue of the patent sued on was granted by 
the Commissioner of Patents upon an application made prior to the submis- 
sion, but after the bringing of the suit, to wit, on July 28, 1906. Thereupon 
the défendant moved the court to dismiss the bill at complainants' costs. 
Pending the hearing of the motion the complainants moved the court to permit 
them to file a supplemental bill setting up the reissued patent, or, if not, to file 
an original bill thereon, with an order that the testimony taken in this suit 
may be used in the new suit. Pending both thèse motions, the défendant ten- 
dered a supplemental answer, setting up the reissued patent, and moved the 
court to file same. Of course, each of thèse motions involves a motion that 
the order of submission herein heretofore made be set aside and that further 
action be taken as moved. 

In order to properiy dispose of thèse motions it is essential to understand 
the effect of the granting of the application for a reissue of the original pat- 
ents, and the reissue thereof, on existing rights. It amounts to a surrender of 
the original patent. Indeed, it is provided (section 4916, Rev. St. [U. S. Comp. 
St. 1901, p. 3393]) that the power of the Commissioner of Patents to cause 
the new patent to be issued is conditional upon the surrender of the original 
patent, and that it shall take effect from the issue of the new patent. With 
the surrender of the original patent goes ail rights thereunder. Thèse in- 
clude the right to further prosecute existing suits. In the case of Moflit v. 
Garr, 1 Black, 273, 17 L. Ed. 207, an action at law to recover damages for an 
infringement of a patent was dismissed, pursuant to a plea that since the 
commencement of the suit the plaintiff had surrendcred his patent. Mr. Jus- 
tice Nelson said: "A surrender of the patent to the Commissioner, within 
the sensé of the provision, means an act which in judgment of law extin- 
guishes the patent. It is a légal canceilation of it, and hence can no more be 
the foundation for the création of a right after the surrender than could an 
act of Congress which has been repealed. It has frequently been determined 
that suits pending which rest upon an act of Congress fall with the repeal of 
it The reissue of the patent has no connection with or bearing upon antécé- 
dent suits. It has as to subséquent suits. The antécédent suits dépend upon 
the patent existing at the time they were commenced, and unless it exists 
and is in force at the time of trial and judgment the suit fails." And in the 
case of Peck v. Collins, 103 U. S. 660, 26 L. Ed. 512, Mr. Justice Bradley, in re- 
ferring to the case of Mollit v. Garr, said: "Since the décision of this case it 
has been uniformly lield that if a reissue is granted the patentée has no 
rights, except sueh as grow out of the reissued patent. Ile has none under 
the original. That is extinguished. And although, for the purpose of fixing 
a date to the title in a question of priority and of limiting the period for 
which the patent is to run, the date of the original patent is important, no 
damage can be recovered for any acts of infringement committed prior to the 
reissue." See, also, Meyer v. Pritchard, 131 U. S. ccix, 23 L. Ed. 901. 

Such, then, being the effect of the reissuance of a patent, to wit, a surrender 
of the original patent and the foregoing of ail existing rights thereunder, in- 
cluding pending suits, it would seeni that there is no possible room for sustain- 
ing the first part of complainants' motion ; i. e., to permit them to file a supple- 
mental bill setting up the reissued patent and seeking a recovery thereunder. 
And so it has been expressly held in the case of Reedy v. Scott, 23 Wall, 332, 
23 L. Ed. 109, Mr. Justice Clifford said: "Surrendered patents cease to be 
operative when the new patent is issued, from which it follows that such a 
patent, after the surrender, is not the proper foundation for an action at law 
or of a suit in equity to recover either as damages or profits for the infringe- 
ment of the surrendered patent. Pending suits are defeated when it appears 
that the patent on which the suit is found has been surrendered, nor is a sup- 
plemental bill setting up the reissued patent a proper pleading to revise such a 
suit in equity, as notbing can be recovered either as damages or profits for the 
infringement of the surrendered patent." Again ne said: "Where the patent 
expires and is extended pending the litigation, and the infringement by the 
respondent is continued in respect to the extended patent, a supplemental bill 
is a proper pleading to prolong the suit, as in that state of the case the com- 
plainant may well claim, if lie is the original and first inventor of the improve- 
ment, to recover of the respondent the gains and profits made by the in- 
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fringement both before and subséquent to the extension ; but tlie rule is other- 
wise where the original patent is surrendered, as the effect of the surrender 
is to extinguish the patent, and hence it can no more be the f oundation for the 
création of a right thau caii a législative act, which has been repealed without 
any saving clause of pending actions. Consequently the infringement of the 
reissued patent becomes a new cause of action, for which, in the absence of 
any agreement, or implled acquiescence of the respondent, no remedy can be 
had, except by the commencement of a new suit." 

In that case a supplemental bill setting up a reissued patent had been filed, 
and, though this was improper under the quotations thus made, the Suprême 
Court did not reverse for this irregularity. It was held that the irregularity 
had been walved, which may be done, as stated in the concluding clause of 
the last quotation. Mr. Justice Clifford set forth this waiver in thèse words: 
"Instances, however, may be found where, in such a case, the complainant 
sought his remedy in a supplemental bill, no objection having been made by 
the respondent ; and such examples induce the court to disregard the irregu- 
larity in this case, inasmuch as neither the respondent nor the court below 
appear to hâve regarded it as a matter of any importance. Instead of that, 
the complainant was permitted to file his supplemental bill charging infringe- 
ment as in case of an extended patent, and the respondent, making no objec- 
tion to the regularity of the bill, reflled the plea which he had filed to thfe 
original bill of complaint, accompanied with a gênerai déniai of every ma- 
terial allégation eontained in the supplemental bill, as subsequently amended 
by leave of the court. Subsequently the proofs exhibited were taken, and, 
the parties having been heard, the court entered the aforesaid decree, deciding 
the whole case, as more fully set forth on the record. None of the proofs 
■were taken before the reissued patent was granted, nor until after the sup- 
plemental pleadings were compieted." 

In view of the fact that the question had been waived in this case, it may 
be claimed that what is said as to the impropriety of a supplemental bill in 
such a case was a mare obiter dictmn, and probably rightly so ; but in the 
case of Fry v. Quinlan, Fed. Cas. No. 5,140, the question was directly involved, 
and it was held that a supplemental bill cannot be filed in such a case if sea- 
sonable objection is made thereto. That case was decided after, but in the 
saine year that the case of Reedy v. Scott was decided ; but no référence was 
made in the opinion therein to that case. In that case the original bill was 
filed under a patent that was afterwards surrendered upon a reissue. The 
complainant thereupon applied for leave to fils a supplemental bill founded up- 
on the reissued patent, and asked for an injunction. The motions were denied. 
The décision was rested on the authority of Mofflt v. Garr, supra. Judge John- 
son said: "It is true that the point decided in that case was that the surren- 
der barred an action at law for a previous infringement ; but the ground upon 
which the décision is put is equally applicable to a suit in equity." He then 
pointed out that it was contrary to the function of a supplemental bill for it 
to be filed in such a case. He said: "It is not, in gênerai, the function of a 
supplemental bill to restore or renew a cause of action which has ceased to 
exist. Such a bill, on the contrary, rests on the equity of the original bill, and 
seeks to apply it under altered circumstances, but in the enforcement of the 
saine right." As to the proper procédure to be had be said: "In order to 
avail himself of any rights he may hâve upon the facts stated in the supple- 
mental bill, the complainant must proeeed by original bill founded on the 
reissued patent, as was done in Orr v. Badger, Fed. Cas. No. 10,587." 

In support of the application for leave to file the supplemental bill, the fol- 
lowing authorities are relied on, to wit: L-ittlefield v. Perry, 21 Wall. 205, 22 
L. Ed. 577 ; Reay v. Raynor (C. C.) 19 Fed. 308 : Saine v. Berlin & Jones Bnvel- 
ope Co. (C. C.) 30 Fed. 448 ; Woodworth v. Stone, Fed. Cas. No. 18,021 ; Dental 
Vulcanite Co. v. Wetherbee, Fed. Cas. No. 3,810; Trémolo Patent, 23 Wall. 518, 
23 L. Ed. 97. 

In the case of Littlefield v. Perry it does not appear, save inferentially, 
that there was a supplemental bill ; and, if there was one, no objection to its 
being filed was made, and any objection that could hâve been made thereto 
was waived. In one of the quotations made from the opinion of Mr. Justice 
Clifford in Reedy v. Scott, supra, he says that: "Instances can be found 
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where, in such a case, the complaiu.int sought 1ns remedy in a supplemental 
blll, no objection having been made by tbe respondent, and such examples in- 
duee the court to disregard the irregularity in this case." Possibly the case 
of Littiefield v. Perry is one of the instances or examples which the learned 
justice had in mind. It is not exactly clear wbat patents were the subject of 
vecovery in Littiefield v. Perry ; but certainly it was not held therein tbat a 
recoverj' could be had on a surrendered patent after the surrender, or that the. 
reissued patent could be set up by supplemental bill, if seasonable objection 
is made thereto. There is nothlng in tbe case that squints at either position, 
and, if there were, it could not prevail over tbe almndant authority otherwise. 

The case of Keay v. Raynor was not a case like the one we hâve in hand. 
It was not a suit on an original patent whilst in force, but which was subse- 
quently and pending the suit surrendered. The original patent had been sur- 
rendered and the reissue granted long before the suit was brought. Tbe suit 
was brought on the original patent, wben it should hâve been brought on the 
reissue. By an amended bill the suit was changea from the one to the other. 
It was held that this could be done. Whether rightfully so or not, it is not 
necessary to détermine herein. We hâve no such case hère. What is involved 
hère is a supplemental bill, and not an amended bill. 

The cases of Woodworth v. Stone and Dental Vulcanite Company v. Wether- 
bee should be considered together. as they arose in the saine district, that of 
Massachusetts. In each case suit was brought on the original patent before 
its surrender, and tbereafter upon its surrender a supplemental bill was filed 
setting up the reissue. In neither case was any objection made to the prac- 
tice pursued, to wit, of setting up tbe reissue by a supplemental bill. That 
seems to bave been the recognized practice in that district at the time thèse 
cases were decided. Possibly thèse are two more of the instances or examples 
to which Mr. Justice Clifford referred in his opinion in Eeedy v. Scott. The 
latter case, no doubt, was one of them, as he rendered the décision therein. 
Concerning that case Judge Johnson had this to say in the close of Fry v. 
Quinlan, supra: "The case on] y shows that in the district of Massachusetts it 
is in fact the usual practice to file a supplemental bill upon a reissued patent, 
before surrender. It does not appear how or upon what view of the right of 
the parties that practice was established. The statute only déclares that 
the reissued patent with the corrected spécification shall hâve the saine effect 
and opération in law on the trial of ail actions for causes thereafter arising 
as if the same had been originally filed in such corrected form. Rev. St. 5 
4910 (U. S. Comp. St. 1901, p. 3393). But this déclaration gives no counte- 
nance to the idea that tbe reissued patent can be availed of to sustain and ren- 
der effectuai a suit the basis of which is taken away by the act of the party 
in surrendering bis patent." 

In the Trémolo Case the reissue involved was granted before the suit, and 
in the suit botb parties treated it as if it was a suit thereon. The respondent 
was held to this action on his part, and not allowed to claim that the reissue 
was not sued on. 

There is, then, nothing in any of thèse décisions controverting Reedy v. 
Scott and Fry v. Quinlan. and the principles on which they are based. The 
order of submission is set aside, as such seems to be the désire of both par- 
ties. The motion for leave to file a supplemental bill must be overruled. 

As to the motion to be permitted to file a new bill and for an order that 
the testimony taken herein may be used in the new suit thus instituted, there 
is to lie said: The complainants had a right to bring a new suit wlthout leave 
of court ; and it is not proper to make an order in this suit as to what shall 
lie done in the new suit. Such an order can only be made in that suit. Of 
course, testimony taken herein relevant in the new suit can be used therein ; 
but that is not a matter to be determined herein. 

Then, as to the defendant's motion to dismiss the bill at complainants' cost, 
both parties appear before me, staiing tbat the original patent has been sur- 
rendered and reissue granted peuding the litigation, and seek action of tbe 
court on the basis of that fact. One seeks to hâve the bill dismissed. The oth- 
er seeks alternative relief heretofore stated. In view of this, I tbink I am jus- 
tified in accepting such to be the fact, and act accordingly, without any new 
pleadings. Both parties are agreed that the case should not and cannot pro- 
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gress as it is. This being the case, this cause has corne to an end, and should 
be dismissed. An order will be entered dismissing the bill ; eaeh party pay- 
ing its own costs. I think this is équitable. 

I hâve not considered the question as to the validity of the reissue, and the 
effect of the surrender and reissue on intervenlng rights, which hâve been dis- 
cussed by counsel, as they are not involved herein. 

The motion to file supplemental answer is overruled. 



WESTMORELAND SPBCIALTT CO. et al. ▼. HOGAN. 

(Circuit Court of Appeals, Third Circuit February 15, 1909.) 
No. 47. 

1. Patents (5 16*) — Validity— Unbecognized Benefits of Invention. 

The mère failure of a patentée to realize ail the beneflts and possl- 
bilities of his Invention does not render his patent invalid, the beneflts 
which test, time, and use develop being what really détermine inerit, 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 16.*] 

2. Patents (§ 328*) — Invention— Deedge. 

The Hogan patent No. 752,903, for a dredge for sait and pepper, having 
a celluloid cap, which has the advantage over métal caps that it will 
not oxidize and of being flexible so as to make a better joint, and the 
greater advantage that it insulates the sait and prevents it from caklng, 
was not anticipated, and discloses invention. Also, held infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. f 328.*] 

3. Patents (§ 286*) — Suit tob Infringement— Title of Complainant. 

A transfer of a patent by the patentée held merely by way of pledgè, 
and not to disable him to maintaln a suit for infringement 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 286.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For former opinions, see 145 Fed. 199 ; 154 Fed. 66, 83 C. C. A. 
178; 163 Fed. 289. 

Howard P. Denison (Wm. A. Jones, of counsel), for appellants. 
E. M. Marble (Charles Howson, of counsel), for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below, Oliver K. 
Hogan charged the Westmoreland Specialty Company with infringe- 
ment of patent No. 752,903, granted to him February 23, 1904, for a 
dredge. That court, m an opinion reported at (C. C.) 163 Fed. 289, 
sustained the patent and found infringement. From a decree to that 
effect respondent appealed. 

The opinion below is so exhaustive that we content ourselves with 
référence to it for the détails of this case. It suffices to say the patent 
concerns a celluloid top dredge, the principal use of which is holding 
sait. While at first thought the device seems of minor importance, yet 
it has, in its sphère, served a very useful purpose, and has gone into 
rapid and gênerai use. The use of celluloid as a dredge cap has sev- 
eral advantages: First, it will not oxidize; second, its flexibility ad- 
justs it to irregular, noncircular, screw-mouthed vessels; and, third, 
it insulates the sait, keeps it dry, and prevents it from caking. This 

•Fer otner cases see same toplc & S nombbb in Dec. & An. Dlgs. 1907 to date, & Rep'r Indexe* 
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insulating capacity of celluloïd is not generally known. It arises from 
the fact that practically no surface moisture film or layer of adsorbed 
(not absorbed) moisture is deposited on celluloid. Under ordinary 
atmospheric conditions, metals and glass hâve layers of condensed 
moisture too thin to be perceptible to sight or touch. The ordinary 
sait cellars, prior to Hogan's device, had glass bases and métal tops, 
which collected moisture films. The moisture layers serve as wicks 
to convey moisture from the air to the sait in the cellar. The sait 
at the base of the cellar absorbs from the adjacent glass wall the 
moisture thereon. This is replaced by moisture drawn from higher 
up, and thus a continuous downward moisture transference goes on 
from the cap to the base of the cellar. This soon converts a perfectly 
dry mass of sait in the cellar to a moist, sticky one. The moisture 
film on the métal cap being the supply source of this downward pro- 
cess, the substitution of a celluloid top insulated the sait from the 
humidity of the external air. This highly désirable resuit was novel, 
and by it a dredge with a new function was created. It is true that 
at the time this patent was applied for the particular process of mois- 
ture supply from a métal cap and the insulating capacity of celluloid 
to stop it were not stated, or, indeed, known to the patentée. He knew 
métal caps would oxidize, and substituted celluloid to stop oxidation, 
and such use has shown that the stoppage of oxidation resulted in 
keeping the sait dry. But the mère failure of a patentée to realize 
ail the benefits and possibilités of his invention is not fatal. The 
after-discovery of unsuspected usefulness in a disclosed apparatus, 
far from detracting from its value, may serve to enhance it. It is the 
benefits which test, use, and time unfold that really détermine merit. 
It is' this after-test, the test of use, that proves the worthlessness of 
the great majority of patents and establishes the value of the few. 
We are therefore of opinion that the after-recognition of the scientific 
fact of the insulating capacity of his celluloid dredge cover should not 
affect the validity of Hogan's patent. It had other patentable advan- 
tages. Mechanically, its flexible top could be used on dredges of ir- 
regular, noncircular mounted dredges, which latter could not be used 
at ail with métal caps. Moreover, the nonoxidizable celluloid top 
made a much cleaner and more hygienic dredge. The fact that a 
celluloid cap had been previously used on a talcum-powder bottle, 
far from being an anticipation of its use on a dredge, rather tends to 
emphasize the novel character of Hogan's device. Although it was 
so used, it never suggested to any one its use on a dredge. But re- 
flection will show they are not analogous uses. Talcum powder is a 
dry, chalky substance which neither caked nor became damp. Hence 
oxidation, causing dampness, or hygienic considérations and their 
avoidance, were not involved in its use on a talcum bottle. After full 
considération, we are therefore of opinion the court below rightly sus- 
tained the patent. 

We agrée with it also in holding that Hogan could maintain this bill. 
The papers which it is contended showed an assignment by Hogan 
are set forth at length in the^court's opinion. It rightly held they 
should be considered as a whole. As such, it is clear there was no 
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intent to transfer the title. On the contrary, there was a clear intent 
not to do so. In substance, there was a temporary pledge whereby 
Hogan's indebtedness could be liquidated from the proceeds of a 
business carried on under the patent. As the rights of other parties 
may be involved in thèse papers, we refrain from any présent dis- 
cussion of them, contenting ourselves with saying they did not pre- 
clude Hogan from maintaining this suit. 
The decree below is affirmed. 



INTERNATIONAL TIME RECORDING CO. v. W. H. BUNDY RECORD- 
ING CO. 

(Circuit Court, N. D. New York. January 6, 1909.) 

No. 7,175. 

Patents (§ 328*) — Invention and Infbingement — Wobkman's Time Re- 

OOEDEK. 

The Bundy patent No. 671,129, for a workman's time-recorder, elaims 
1 and 4, whicb in effect claim broadly "means" for insuring the "proper" 
insertion of the card in the recorder to unlock the actuating mechanism, 
are void, in view of the prior art. Claim 2, which includes as a spécifie 
élément a card having a portion eut away to prevent its insertion in any 
except the proper position, if conceded validity, niust be narrowly con- 
strued to cover oniy what is shown and described, and, as so construed, 
held not infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Bill in Equity to Restrain Alleged Infringement of United States 
Letters Patent, and for an Accounting. 

Kerr, Page, Cooper & Hayward, for complainant. 
Parsons, Hall & Bodell, for défendant. 

RAY, District Judge. The patent in suit, No. 671,129, for work- 
man's time-recorder, was issued to the Bundy Manufacturing Com- 
pany, of New York, assignée of Willard L,e Grand Bundy, April S, 
1901, on application filed October 25, 1899, and is now owned by the 
complainant company. It contains 26 elaims, of which elaims 1, 2, 
and 4 only are in issue hère. Thèse read as follows : 

"(1) In a recorder adapted to make a record upon a card or other re- 
movable record-surface, the combination, with suitable recording mechanism 
and suitable impression mechanism and means for actuating it, of a loek 
adapted to prevent the opération of the impression mechanism, and means 
actuated by the card or other record-surface, when properly inserted in place. 
in the machine, for removing the loek from its locking position to permit the 
opération of the impression mechanism, whereby the recording mechanism can- 
not be operated to make an impression until the card or other record-surface 
has been properly inserted in place to receive the impression. 

"(2) In a recorder adapted to make a record upon a card or other re- 
movable record-surface, the combination, with suitable recording mechanism 
and suitable impression mechanism and means for actuating it, of a loek adapt- 
ed to prevent the opération of the impression mechanism, a card or other 
removable record-surface having a portion eut away, and means adapted to 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lie struck and actuated by the eard or other record-surface only when the 
latter is properly inserted in the machine wlth the cut-away portion of the 
card in its proper position in the card-holder, for removing the lock from its 
locking position to permit the opération of the impression mechanism, whereby 
the reeording mechanism cannot le operated to make an impression until 
the card or other record-surface lias beeu properly inserted in place to receive 
the impression. 

************ 
"(4) In a time-recorder adapted to make a record upon a card or other 
removable record-surface, the combination, with suitnble time-recording mech- 
anism and means for driving it aiid suitahle impression mechanism and 
means for actuating it, of a lock adapted to prevent the opération of tlie 
impression mechanism, and menus, actuated by the card or other record- 
surface, when properly inserted in place in the machine, for removing the 
lock from its locking position to permit the opération of the impression 
mechanism, whereby the reeording mechanism cannot be operated to make au 
impression until the card or other record-surface lias been properly inserted 
in place to receive the impression." 

Thèse are combination claims, and claim 1 lias (1) in a time-re- 
corder adapted to make a record upon a card or other removable rec- 
ord-surface, (2) the combination with suitable reeording mechanism, 
and (3) suitable impression mechanism, and (4) means for actuating 
it, (5) of a lock adapted to prevent the opération of the impression 
mechanism, and (6) means actuated by the card or other record-sur- 
face, when properly inserted in place in the machine, for removing 
the lock from its locking position to permit the opération of the im- 
pression mechanism, whereby the reeording mechanism cannot be op- 
erated to make an impression until the card or other record-surface 
has been properly inserted in place to receive the impression. Claim 
2 adds the card or other removable record-surface having a portion 
thereof eut away. Hère "the means" actuated by the card for re- 
moving the lock from its locking position so as to allow the impression 
mechanism to operate and make an impression is actuated only when 
the cut-away portion of the card is in its proper position in the card- 
holder, and this is accomplished only by inserting the card prop- 
erly in the machine. 

It seems to me that claims 1 and 2 are the same, except it may 
be the cut-away part of the card as a card or other record-sur- 
face must be read into the combination of claim 1 to make its oper- 
ative. It is actuated by the card or other record-surface only, if we 
would make an impression at ail ; that is, print the time or any- 
thing else. The machine cannot print or record anything unless we 
hâve a card or recording-surface upon which to print or make the 
record, and the means to remove the lock from its locking position so 
as to permit the opération of the impression mechanism is actuated 
by this card or other record-surface. True, in claim 2 the cut-away 
portion of the card must be in its proper position in the holder, but, 
if it has a cut-away portion and is properly inserted, the cut-away 
portion will necessarily be in "its proper position." In both claims 
we hâve a card necessarily, and in both the card is "properly in- 
serted." Claims 1 and 4 say "in a recorder," while claim 2 says "in 
a time-recorder adapted," etc. Claim 4 adds to claims 1 and 2 "means 
for driving" the reeording mechanism. 
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Such a time-recorder was old; suitable recording mechanism was 
old; suitable impression mechanism and means for actuating it, and 
a lock adapted to prevent the opération of the impression mech- 
anism, were ail old in the art. Even cards or other record-surfaces, 
actuating the means employed for removing the lock from its locking 
position so as to permit the opération of the impression mechanism, 
were old in this art. The difficulty sought to be remedied was that 
the card or record-surface used by a workman, each having a card, 
has parallel, horizontal lines, or may hâve, one for each day of the 
week, and also perpendicular lines forming spaces headed "in" and 
"out," so as to record in the proper space and for the correct day the 
hour and minute of the entrance and departure of the workman. It 
is important that the card be inserted right end up, and with the right 
side thereof to the type which do the printing on the card before the 
lock is removed from the locking position to permit the opération of 
the impression mechanism, as otherwise, if the workman is careless 
in inserting his card, there would be no regularity or order in the 
record, and the "in" record in the morning might be found on one 
side of the card and the "out" record at noon on the other, and some 
of the record might be printed right side up and some wrong side 
up, etc. The object of the combination of the claims was to prevent 
this, and compel a proper insertion of the card right end up and right 
side to the type, in order that the impression mechanism should be 
released at ail and any record made. In other words, the locked im- 
pression mechanism is neither released nor unlocked, except by the 
card, and then only when it is inserted right end up and right side 
to the front, so to speak. It is also essential that it shall be impos- 
sible to release the impression mechanism by means of the insertion 
of the card before the card has reached its proper position in the card- 
holder. That proper position is one where the day of the week, as, 
for instance, Tuesday, for which day the record is being made, indi- 
cated by the lines on the card, is exactly opposite the printing or im- 
pression mechanism when the card has been pushed down to the abut- 
ment, the correct position of which is fixed from day to day by the 
time mechanism of the recorder. When the card is so inserted — that 
is, "properly inserted" to receive the impression of the type at the 
proper place — and is pressed down and held down, it will corne in 
contact with the releasing mechanism and actuate it, so as to allow 
the impression mechanism, when set in motion, to act. The impres- 
sion mechanism or platen and hammer is actuated by the operator 
or workman by pressing down upon an independent lever. This lever 
can be moved only when the card has been pressed down into contact 
with, and on a level with, the abutment on which the card, in effect, 
rests when in proper position to be printed upon, so as to unlock the 
lever, which is done by removing the obstruction to the free move- 
ment thereof. It became important in this art, therefore, to provide 
some "means" which would prevent the card from reaching the abut- 
ment on which it rests when the printing impression is to be made 
thereon, and thereby, or at that time, releasing or unlocking the im- 
pression mechanism, unless and until the card was inserted correctly, 
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in the correct position, properly; that is, right end up, and with the 
right face and space thereof presented to the type or recording mech- 
anism. This, the complainant says, is accomplished by the device, 
etc., of the patent in suit. It also says it has a valid patent covering 
ail means for doing this, and as the défendant lias done the same 
thing by its device, although its means are essentially différent from 
anything shown in the patent in suit, it infringes. 

The claims of the patent in. suit and in issue hère are as broad as 
language can make them. They are not confined in terms to devices 
shown, illustrated, or described in the spécifications. It is conceded 
that, although this patent was issued more than seven years ago, no 
machine or recorder embodying the device of the claims in question 
lias ever been made or put upon the market by the patentée or com- 
plainant, or by any other person by their authority, or by any other 
person, firm, or company unless it be the défendant hère. This is 
significant in more than one aspect of this case. The patent says: 

"My invention relates to recorders, and particularly to time-recorders 
adapted to make an impression of the time upon a removable eard or other 
suitnble record-surface. 

"It has for its object to provide means for preventing the actnation of the 
impression mechanism until after the card or other removable record-surface 
has been properly inserted into the machine, and for releasing the impression 
mechanism when the card or other record-surface lias been properly inserted 
to permit a record to be made upon the card or other record-surface; also for 
preventing the incomplète opération of the impression mechanism ; also for 
preventing the removal of the card or other record-surface after its insertion 
into the machine until the impression has been made upon the card or other 
record-surface; also to provide a new and improved record-card for use in 
a recorder; also to improve the mechanism by which a clock-movement im- 
parts vertical movemeut to the card or other record-surface. * * * 

"My invention is shown in the drawings in connection with a time-recorder 
adapted to print an impression of the time of the opération of the machine 
upon a removable card or other removable record-surface. My invention may 
be used, however, in sorac of its aspects in recording-machines other than 
time-recorders, and in time-recorders varying greatly from the one shown 
in the drawings. * * * 

"14 is the card-holder or réceptacle for the card. It is composed of a sta- 
tionary framework and a movable shelf, 15. Shelf 15 forais the bottom of 
tlie card-holder ; but the card is never adapted to rest upon it, even when 
fully and properly inserted into the card-holder, as will be presently explained. 
This shelf is made movable vertically in the card-holder, and is automatically 
actuated by the clock-movement at regular stated intervais to bring the 
différent horizontal columns upon the card, when the latter is properly insert- 
ed in the card-holder, upon the printing-line, so that the impression will be 
made upon the horizontal Une of the card represeiiting the proper day of 
the month. * * * 

"■Any suitable impression mechanism and any suitable mechanism for oper- 
ating it may be employed. * * * 

"In order to prevent the operator from making an impi'ession before his 
card lias been properly inserted into the card-holder, I provide a lock which 
normally is adapted to prevent the opération of the impression-operating 
mechanism and means actuated by the card or other record-surface when 
properly inserted in place for receiving the impression and for removing the 
lock from its locking position. My improved mechanism for this purpose 
can be used in any suitable recording or time-recording machine. In the form 
shown in the drawings I show a locking-lever, 55, which occupies normally 
a position underneatn operating-lever 47, to prevent the dépression of that 
lever and means adapted normally to projeet into the path of the card as it 
is inserted into the card-holder and adapted to be struck and nioved by the 
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card to remove the lock from operative position to permit the dépressions of 
lever 47. In the preferred forcn shown in the drawings, the unlocking means 
consist of an abutment, 56, which forms one end of a bell-crank lever, 57, 
pivoted at 58 upon shelf 15. A rod, 59, is conneeted to the other end of bell- 
crank lever, 57, and passes through a support, 60, also secured to shelf 15, and 
engages with a sleeve, 61, which forms the head of the rod, 59. A set-screw, 
62, enables sleeve, 61, to be moved one way or the other on rod 59, so as 
to adjust the length of rod 59 and sleeve 61. The end of part 61 is adapted 
to rest against a plate, 63. Plate 63 is free to swing horizontally a slight 
distance on hinges, 64, at the rear of the plate. Locking-lever 55 is pivoted 
at 65, and has a spring-pressed pin, 66, fitted in a cylindrical chamber, 67, of 
locking-lever 55. When the abutment, 56, is struck and pressed downward 
by a card, either through the weight of the card or by the pressure of the 
workman upon it, rod 59 presses head 61 against plate 63. The latter presses 
upon spring 66, and through it forces locking-lever 55 to the right, as shown 
In Fig. 5, withdrawing shelf 68 of locking-lever 55 from beneath operating- 
lever 47, permitting the opération of that lever by the workman. Spring 69 
tends to hold locking-lever 55 in its locking position. I preferably make the 
surface of lever 55 just below shelf 68 of a bevel shape, as shown at 70, 
to enable the operating-lever, 47, to force locking-lever 55 farther to the right, 
if necessary. A notch in an arm, 71, pivoted to locking-lever 55, falls over the 
top of operating-lever 47, as shown at 72, as lock 55 is thrown to the right 
for the purpose of holding locking-lever 55 in its inoperative or unlocking posi- 
tion until the workman can grasp and depress lever 47 in order to prevent 
the return of locking-lever 55 to its locking or operative position before the 
workman can depress lever 47. * * * 

"The card or other removable record-surface may be brought into contact 
with the means for unlocking lock 55 in any suitable way and by any suitable 
means. In practice I prefer, however, to eut away a portion of the card, 
as at 83 (shown in Fig. 7), and so arrange the unlocking means and the 
cut-away portion of the card that the unlocking means will be struck and 
actuated by the card or other record-surface only when the latter is inserted 
in the card-holder with the card facing in the proper direction for receiving 
the impression. This may be accomplished in many différent ways; but I 
prèfer to accomplish it by placing in the path of the card a fixed stop, over 
which the cut-away portion of the card is adapted to fit when the card is 
properly inserted to allow the card to reaeh and strike and actuate the said 
means for removing the lock. In the form shown, 84 is the fixed Stop. It is 
mounted upon shelf 15, and moves therevvith. When the card is inserted with 
the face of the card shown in Fig. 7 facing the type on the hour and minute 
recording wheels, the cut-away portion, 83, will fit over stop 84, permitting 
the card to strike abutment 56 and operate lever 57, as above described, to 
unlock locking-lever 55 and permit the opération of the impression mechanism. 
If the card, however, is inserted facing the wrong way, or so that the cut- 
away portion, 83, will not reglster with stop 84, a portion of the card not 
eut away will strike stop 84, and tha card will not strike the abutment, 56, 
or will not move it sufflciently to unlock lever 55. Preferably the cut-away 
portion is made so that in the position of the parts it will register with 
abutment 56. * * * 

"By means of my invention the workman is prevented from opéra tingf the 
recording mechanism until his card has been properly inserted in place^with 
the card facng in the right direction and inserted to the full extent to properly 
receive the impression, and after having once inserted his card he is unable 
to withdraw it or to return the impression-operating device to its normal 
position until he has properly operated the machine and made the proper 
impression upon the card. The shelf can also be manually moved to the 
proper position without the necessity of taking the mechanism, or part of it, 
to pièces." 

Going to the prior art, we find that Mr. Hillard, complainant's 
expert, admits that, if the word "properly" be eliminated from claims 
1 and 4, such claims would read upon the prior art. This, to me, 
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seems a concession that ail that distinguishes the alleged device of 
claims 1 and 4 of the patent in suit from the prior art is "means" fof 
compelling the insertion of the card in the card-holder "properly"; 
that is, right end up, and right side to the printing or impression 
mechanism. If such means are found in this or analogous arts, claims 
1 and 4 are invalid. This patent is not for an improvement in such 
means, but, as stated, for ail such means. 

It seems to me that the prior art plainly discloses such means for 
such purpose, and that the combinations of the claims in suit disclose 
no new or novel means, no new mode of opération, no new resuit. 
The patent in suit adds to an improved time-recorder and to a record- 
er old devices somewhat changed and improved, perhaps, to adapt 
them to their new environments, but in no such way or to any such 
extent as to amount to patentable invention in view of the prior art, 
or to allow the owner of such patent to shut out ail competitors from 
the use of such devices, especially when they do not copy or follow 
anything shown, illustrated, or described by the patent. Turning to 
defendant's Exhibit 12, patent to Charles C. Gale and others, dated 
July 28, 1891, No. 456,650, for car mileage register, which is nothing 
more nor less than a recorder, and we find that the object of that 
device was — 

"to provide means whereby the mileage of a railway-car may be autornatically 
indicated and registered, and the indicated mileage may be at any time record- 
ed upon removable record-slips, with such other information as may be de- 
sired, * * * while such indicating mechanism is capable of being made 
at any finie to impress upon snitable record-slips introdnced and brought in 
contact therewith the mileage indicated and other désirable information." 

A case, A, is shown which answers in every way to the card-re- 
ceiver of the patent in suit, and — 

"space is provided for the Insertion into the case, A, of a record-slip of 
parier, cardboard, or other suitable material." 

It is upon this that the record is to be made. On this record-slip, 
or card — 

"numhered or graduated dials, eorresponding in size and position to the dials, 
e, c, are printed on the record-slip, and the location thereon of the punctures 
or impressions made by the points, d, d, gives the reading of the mileage ou 
the record-slip. K is a block or projection on the frame, C, on which block 
a type plate containing any desired matter, such as the number of the car, 
its size, ownership, style, etc., is to be affixed, projeeting in the same vertical 
plane as the points d, d, and consequeutly impressing the record-slip in the 
same manner when the cam, g, is revolved." 

Also the following is found therein: 

"In operating our invention, the procédure is as follows: When first at- 
taehed to the car, the meter is set with. ail its dials at zéro, or on any de- 
terminate number, which is noted. At any time afterward when it is desired 
to ascertain the mileage of the car, it is only necessary to insert the key, 
which action withdraws the guard-plate covering the opening, b. Then to 
insert the record-slip into its recess, turn the key, which causes the cam to 
force the meter-frame forward and impress upon the record-slip the type- 
plate and dial-poiuts. Then to reverse the movement, withdraw the record- 
slip, and finally withdraw the key, allowing the guard-plate and its levers 
to close ail the openings. The location of the marks made on the record-slip 
by the dial-points indicates the miles the car has run by comparison with 
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the original setting of the nieter or a previous intermediate record of the 
mileage." 

Then cornes the following: 

"As a means of iusuring the correct position of the record-slip when in- 
serted for impression, we prefer to form the same of rectangular form, 
notched on one edge or one corner, and to form the recess for its réception of 
the same shape, as shown in Fig. 9, so that the slip cannot be fully inserted 
in any other than the correct position." 

In short we hâve the record-card or slip, the card-holder case, A, 
the means for printing the record on the card, and the "means" for 
msuring the correct or "proper" insertion of the card in the card- 
holder or case, A. The card is notched on the edge (as in the patent 
in suit), or at the corner thereof (as in defendant's recorder), and, 
as the holder has a corresponding formation, the card cannot go into 
the holder except in the correct position, that is, "properly." With 
this before him, any mechanic half skilled in the art would hâve de- 
vised the "means" for insuring the placing of the card in the card- 
holder of thèse time-recorders, or in recorders, "properly" ; would 
hâve so arranged the holder that the card would be "properly inserted 
in place to receive the impression." 

In fact, such devices in windows, boxes with sliding covers, mills, 
etc., are very old, and so well known to mechanics that a court ought 
to take judicial notice of them. It seems to me impossible to con- 
ceive of a mechanic so dull that it would not occur to him that a 
square or oblong card or record-slip with square corners would not 
pass — could not pass — a triangular pièce of wood or métal placed any- 
where in the groove of the card-receiver, apex up and next the frame, 
but so it could be pushed outwardly, and then by spring fixture ré- 
sume its place when the pressure was removed, but that the same 
card would pass the moment you eut a corresponding triangular pièce 
from the corner of the card so it would pass down by the side of 
the triangular pièce in the frame and push it to one side if you insert- 
ed the card properly. So if you désire to insure the full entrance 
of the card into the full depth of the card-receiver when properly 
inserted, a notch at any point on the end of the card except the cen- 
ter, with a corresponding obstruction to register with it when prop- 
erly inserted, would insure the desired resuit, and the obstruction 
would prevent such full entrance of the card when not properly in- 
serted, as then the obstruction would prevent the entrance of the card 
to its full depth. Contact of the card, when pressed to its full depth 
in the holder or receiver, with the means for operating the lock, is 
a mère matter of mechanical calculation and arrangement, and, in 
view of the prior art, involved no invention. 

But, turning from the Gale patent to the Bundy patent of Septem- 
ber 6, 1892, No. 482,293, for workman's time-recorder, we find such 
a time-recorder, suitable recorcling mechanism and means for driving 
it. suitable impression mechanism and means for actuating it, a locked 
platen and hammer (or, what is the same thing, "impression mech- 
anism"), and means for actuating it, and for both locking and un- 
locking it, and which means for unlocking are actuated by a check, 
the full équivalent of a card, which moves in the full équivalent of 
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the card-guide and receiver called the' "check-chute." To insure the 
proper insertion of this check in the chute or receiver, with the print- 
ing number on the proper side, we hâve, as the spécifications ex- 
plicitly déclare, a guide-groove in the check and a "short, vertical fin 
or rib, K, secured on one side of the chute and projecting into it," 
and "when the check is inserted it" (the fin) "fit s into the guide- 
groove on the back thereof and guides it" (the check), "and also in- 
sures the proper insertion of the check with the printing number on 
the proper side." The prior art mentioned has shown two of the 
différent means for insuring the proper insertion of the card; and, 
turning again to the spécifications of the patent in suit quoted, we 
find: 

"The card or other removable record-surface may be brought into contact 
with the means for unlocking lock 55 in any suitable way and by any suitable 
means. In practice I prefer, however, to eut a way a portion of the card. 
as at 83, shown in Fig. 7, and so arrange the unlocking means and the 
eut-away portion of the card that the unlocking means will be struck and 
actuated by the card or other record-surface only when the latter is inserted 
in the card-holder with the card facing in the proper direction for receiving 
the impression. This may be accomplished in many différent ways ; but I 
prefer to aceomplish it by placing in the path of the card a flxed stop," etc. 

An old idea is not patentable. The patent in suit shows no new 
means — no improved means. The patent claims to add any one or 
ail of the old and well-known devices for accomplishing the resuit 
stated in a combination of old devices, so that in the end we hâve 
a combination of old éléments but accomplishing no new resuit, as 
is shown by the following from the prior Bundy patent, which fully 
describes the means for and manner of bringing the card, or, what 
is the same thing, the check, into contact with the unlocking means, 
and unlocking the impression mechanism so it will operate, strike, and 
cause the printing to be accomplished. It matters not in my judg- 
ment that the printing was not done in precisely the same way in the 
prior devices. The following is the quotation from the prior Bundy 
patent referred to: 

"A slotway, i, is eut in one side of the check-chute, and a pivotally-mounted 
lever, m, projects through it into the check-chute, so that the edge of the 
check engages with it and pushes that end down as the check is pushed into 
the chute, as shown in Fig. 4, and this raises the connecting-rod, m', the lower 
end of which is connected to the crank-arm, m", which is secured upon the 
roek-shaft, n, which is journaled in the frame, n', and the back of the casing, 
as shown in Fig. 3. The arm, P, is also secured upon said shaft, and upon 
its upper end carries the impression-platen, r, so that when the connecting- 
rod m' is pulled up, as af'oresaid, it partially rotâtes the shaft, n, and throws 
the platen away from the side of the chute, as shown in Fig. 2, and r' is the 
retracting-spring which gives the impulse to the platen to strike a quick blow 
to make an impression. Upon the crank, m", an arm, s, is secured carrying 
a hammer upon its outer end, and therefore, when the rod, m', is raised, as 
aforesaid, said hammer is raised away from the bell, s', and the spring, r', 
causes it to strike a single Jblow upon the bell. Upon an arm upon the side 
of the check-chute I pivot a hook, 1, the opposite end of which projects into 
the check-chute, Fig. 10, so that the dropping check strikes it, and, depressing 
this end, raises the hook, Fig. 5. When the rod, m', is raised, and the arm, 
s, with it, the hook, 1, engages with the pin, 2, upon this arm, Fig. 10, and this 
holds the platen and hammer in the position shown in Fig. 2. Then, when 
the check drops and throws up said hook out of its engagement with said 
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pin, both the platen and hammer are released to make the impression and give 
the alarm. When the check bas thus unloeked the platen and hammer, it 
rests upon the sliding stop, 3, and the figures, h", thereon are then in the 
printing-line. This stop is suitably mounted alongside of the hook, 1, and 
is provided with a slide-pin, 4, which extends out beyond the edge of the 
chute, and an arm, 5, secured to the platform, Figs. 1 and 2, is adapted to 
engage with this pin just as the platen is making an impression, and force 
said stop back and release the check, which then drops from the chute into 
a receiver, 6. * * * 

"An arm, 15, is secured upon the rod, m', and is raised therewith when the 
check is inserted, and then, when the rod is retracted, as aforesaid, the 
end of said arm will engage with a tooth of the star-wheel and rotate it one 
tooth, and thus through the train of gearing rotate the réel to wind the 
ribbon thereon from the spool and feed it. A spring-pawl, 16, engages with 
the teeth of said star-wheel. 

"Upon the hammer-bar I inount a spring In such manner that it will bear 
upon the hook, 1, when it is in engagement with the pin, 2, and hold It in 
engagement, as shown in Fig. 10. Upon the hammer-bar I also secure a 
spring, 30, in such manner that when the hammer-arm is raised by the intro- 
duction of the check it will corne into contact with the check-stop, 3, and force 
it into position to operate as a stop, as shown in Fig. 5 and also in Fig. 2. 

"A spring, 31, is secured upon the check-chute, with its lower end projecting 
into it in such manner that a check will readily pass it downward ; but after 
it bas been sprung out above the check, the latter cannot be withdrawn, then 
being beyond the control of the workman. This also prevents fraud by a 
workman and false registering, as could be done without this spring-finger, 
in that he could attach a wire or cord to the check, drop it down to the 
printing-point, make the impression from it, and then pull it back out through 
the top of the ehute. An arm, 32, is secured upon the back of the case, and 
it projects outwardly in such manner that the platen-arm, p, engages with or 
strikes against it in such a way as to cause said arm, after it bas been set 
and released as aforesaid, to spring forward and strike an impression blow 
and then rehound and Ihrow the platen away from the printing-line." 

As to claims 1 and 4, in view of the prior art, I find no patentable 
invention. I think the claims are void, and so hold, irrespective of 
the question of the inoperativeness of the device shown in complain- 
ant's patent. While we must, I think, read a card into claims 1 and 
4, it is not necessarily the card of claim 2. 

As to claim 2, we hâve the élément of a peculiar spécifie card. 
Now assume that claims 1 and 4 refer to some otheror différent card, 
or any card which will release the impression mechanism when prop- 
erly inserted and will not when improperly inserted, I am inclined to 
hold claim 2, narrowly construed to cover what is shown and de- 
scribed, valid. Broadly construed, it is invalid. As to this claim, the 
defendant's witness, Arthur S. Browne, says: 

"In other words, the card with its cut-away portion or notch is functional 
with the mechanical éléments of .claim 2 to produce the stated resuit, by reason 
of the fact that the cut-away portion registers with the abutment when the 
card is put in the receiver wrong side out, so that the recording mechanism 
is not unloeked, and can be unloeked only when the card is put in the receiver 
properly faced. 

"So far as I know, the subject-matter of this claim, including the recited 
mechanical éléments and the card so eut away as to register with the abut- 
ment by straddling it so as not to move the abutment when put in wrongly, 
was new with Bundy, and to this spécifie extent the subject-matter of claim 
2 of the Bundy patent seems to me to possess novelty." 

167 F.— 22 
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I think this claim must be confined to what is shown and described. 

The rneans described in the patent in suit, including card, for in- 
suring the insertion of the card "properly," or that it shall be "prop- 
erly inserted" in order to reach and actuate the unlocking means pro- 
vided, are as follows: (1) The card-holder consists of a stationary 
framework with two uprights having slots in which the card moves 
vertically; (2) in this framework is a vertically-movable shelf con- 
nected with and automatically actuated, moved up and down, by the 
clock-movement at regular stated intervais, to bring the horizontal 
columns on the card, when inserted, upon ,the printing-line. The 
proper or improper insertion of this card lias no efïect whatever on 
the movement of this shelf. Its position in the framework is de- 
termined absolutely by the clock-movement, except that it may be 
manipulated by the hand, but not by the hand of the workman, who 
cannot get at it. If we stop hère and provide no means to prevent 
the free movement of the card when inserted in the framework, 
it will drop down when inserted and rest on the shelf itself and move 
with it; (3) to prevent the card from dropping too far down and 
coming in contact with the so-called "abutment," which forms one 
end of the lever connection which opérâtes, when pressed upon at 
this end, to unlock the impression mechanism, and which abutment 
is marked "5.6" in Fig. 9 of the drawings, this shelf is provided 
with a "stop," 84 (Fig. 9), which is mounted on the shelf, attached 
thereto, and moves with it. This stop is nothing more nor less than 
a pièce of wood or métal attached to and extendmg above the shelf, 
so that it prevents the straight-edged card from reaching the shelf. 
It is an obstruction to the downward progress of such a card. As 
shown and described, the abutment, 56, is merely one end of a bell 
crank lever (57), and. is pivoted on the movable shelf, 15, so that 
the abutment itself is at or near the end opposite the end of the 
shelf to which is attached the "stop." This abutment extends a lit- 
tle above the movable shelf, and substantially as much above it as 
does the stop, 84, but the stop prevents sufficient pressure on the 
"abutment" to operate this bell crank lever. When the abutment is 
pressed upon from above, as by the card, it unlocks the impression 
mechanism, inasmuch as it moves the other end of the lever and 
pushes the lock, or locking-lever, 55, from its position under the 
operating-lever, 47, and permits the operator to push down or up 
the handle of lever 47, and thus cause the hammer and platen to 
strike its blow and do the printing. It is self-evident that any card 
màde to fit the space in the frame of the card-holder will reach the 
stop, 84, and be supported by it and the movable shelf to which it 
is attached, and also to an extent or slightly by the abutment, 56, 
upon which it rests lightly, and this of course assists the frame in 
preventing the card from tilting. It is self-evident that no ordinary 
card can reach the abutment, 56, and, however hard pushed, press 
thereon sufficiently to operate it, and hence the card used must be 
so made or formed as to permit it to go further down in the frame 
and press upon the abutment, 56, so as to operate the bell crank lever. 
To permit this, it is only necessary to eut away that part of the card 
which meets this stop, 81, so as to permit the card to pass further 
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down and press upon the abutment, 56, located at or near the other 
side of the frame. Hence we hâve the cut-away portion of the card, 
as in the prior art, Figs. 9 and 11, of the Gale patent, No. 456,650, 
referred to. If the stop, 84, were located next to the left post of the 
card-holder, we would eut away a corner of the card, as in the Gale 
patent; but as the stop is at a distance to the right of that part of 
the frame, we eut out a small part of the card sufficient to àllow it to 
straddle the stop, 84. As stated, the card thus eut away now presses 
upon the abutment, 56, and releases the lock. It is also self-evident 
that, in order to hâve the lines and spaces indicating the days of the 
week presented to the printing type, we must face the card that way 
— that is, présent the face of the card having those lines to the type, 
right end up, of course — and that when this is done we hâve "prop- 
erly" inserted the card. It is also évident that when the card is thus 
inserted we must hâve the cut-away portion of it meet or register 
with the stop, 84, so as to straddle it and allow the card to pass on 
and press upon the abutment, 56. Having located the stop in the 
machine, if we put in an ordinary card properly faced to the type, 
we détermine where the cut-away portion shall be located, and the 
eut is made to correspond. It is self-evident that if the card is put 
in wrong end up or wrong face out, the cut-away portion will not 
register with the stop, 84; that the card cannot reach the abutment, 
56, and press upon it, and so release the lock/ 55, and allow the move- 
ment of the lever which actuates the impression mechanism. If the 
stop were located midway between the posts or uprights of the frame, 
it would make no différence which way the card faced, as it would 
straddle the stop and press the abutment in either event, hence the 
necessity of placing the stop to one side of the center line of the 
holder. To further insure the nonoperation of the unlocking mech- 
anism when the card is wrongly inserted, it is wise to hâve the stop, 
84, at the same distance from the left-hand post of the frame as the 
abutment, 56, is from the right-hand post, as then the cut-away por- 
tion of the card when wrongly inserted will register with the abut- 
ment, straddle it, and hence there is no possible danger of actuating 
the unlocking mechanism when the card is improperly inserted — that 
is, wrong face out — as the card cannot reach the abutment at ail. 
Hence the expression in the spécifications, page 4, second column, 
line 75: 

"Preferably the cut-away portion is made so that in the position of the 
parts it will register with abutment 56." 

When properly inserted, the cutaway portion must register with 
the stop, 84, on the other side of the space between the posts of the 
frame of the holder; that is, on the side opposite that occupied by 
abutment 56. It is also self-evident that no card not having a cut- 
away portion to register with the stop will actuate the abutment, 
as it cannot reach it. It follows, I think, that the card referred to 
in claims 1 and 4 must be the same card specified in claim 2, and 
that claims 1 and 2 are the same and cover precisely the same com- 
bination and device. 

The witness Browne says that there is novelty in having a card 
so eut away as to register with the stop when properly inserted and 
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with the abutment when wrongly inserted ; that is, this, and this only, 
differentiates the patent in suit from the prior art. Concède this, and 
there is no substantial utility disclosed. The stop keeps the card 
from the abutment when wrongly inserted, and is all-sufficient for the 
purpose, as the frame prevents the card from tilting. The register- 
ing of the cut-away portion of the card with the abutment is a mère 
incident and only a preferred construction. No stress is laid upon 
this feature. However, it is unnecessary to décide that claim 2, nar- 
rowly construed to cover this feature, is invalid. It is all-sufficient 
that défendant does not make, use, or sell any such device or com- 
bination. To put this feature of properly facing the card into a re- 
corder or a time-recorder so as to actuate the impression means 
and the recording mechanism, when and only when the card is prop- 
erly faced, did not involve invention — required no mental concep- 
tion amounting to patentable invention. In fact, it was not new or 
novel, unless it was new or novel to substitute a card for a métal 
check. To eut a notch in a card so it would straddle an obstruction 
was not a new idea, and to provide an obstruction or stop to prevent 
the movement of the card in the holder was no novel idea. A stop 
for the check, to prevent its passing far enough into the chute to 
actuate the locking mechanism, was old in the art, shown in the .prior 
Bundy patent. To make the eut register with the stop, and thus in- 
sure the proper facing of the card in the holder, was not new or nov- 
el ; and to keep the card from the abutment required only the af- 
fixing of the stop to the shelf — a simple proposition that would oc- 
cur to any one. But the feature alluded to, that of having a stop, an 
abutment, and a cut-away card, and of having the cut-away portion 
register with the stop when properly inserted, and with the abutment 
when improperly inserted, is it seems, novel, even if not useful. 

It is évident that neither claim in issue hère includes the stop, 84, 
unless it is an intégral part of the shelf. Claims 1 and 4 do not men- 
tion a card-holder, nor do they mention a card as an élément of the 
combination. This stop is no part of a recorder of the kind men- 
tioned as one élément of the claims. The stop is no part of the re- 
cording mechanism, or of the impression mechanism, or of the means 
for actuating them, or either of them, as it is a distinct means to pre- 
vent their being actuated — to prevent their opération. The stop is 
not a part of the lock, and clearly not a part of the "means actuated 
by the card or other record-surface, when properly inserted in place 
in the machine," as it is not actuated or moved at ail, and is not in- 
tended to be, except as it moved up and down by the clock-moyement 
at stated intervais as mentioned. The stop, on the contrary, is in- 
tended to prevent the card from reaching and actuating the means 
refer.red to. The stop is an important mechanical élément, but is not 
included in either claims 1 or 4, and can be read into claim 2 only 
as a part of the shelf to which it is attached. But the spécifications 
describe the shelf as distinct from the stop. The spécifications do not 
speak pf or mention a shelf provided with a stop. If the stop is 
omitted, the impression mechanism will be actuated by the card, and 
the recording mechanism brought into play whether the card is prop- 
erly or improperly inserted, as in such case it will reach and actuate 
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the abutment and consequently such mechanism. The stop is specific- 
ally mentioned and claimed in claim 3, and is consïdered an indépend- 
ant and essential élément thereof. The complainant's expert admits 
that the stop, 84, must be read into claims 1 and 4 to differentiate 
them from the prior art. I do not think there is any authority for 
reading the stop into either claims 1, 2, or 4. I do not think we can 
import into this claim an essential independent mechanical device or 
élément not mentioned therein for the purpose of making effective 
the words at the end of claim 2, viz. — 

"whereby the recording mechanism cannot be operated to make an impression 
nntil the eard or other record-surface has been properly inserted in place to 
receive the impression." 

If the means, or éléments, mentioned and claimed in the claim it- 
self, fail to accomplish this resuit, can we import an élément from 
some other claim and add it to the éléments of the first claim in order 
that the combination shall accomplish the resuit desired or indicated? 
I think not. And — 

"means, adapted to be struck and actuated by the card or other record- 
surface only when the latter is properly inserted in the machine with the 
cut-away portion of the card in its proper position in the card-holder, for 
rernoving the lock from its locking position to permit the opération of the 
impression mechanism" — 

refers to the abutment as it is "to be struck and actuated," and the 
expressions "properly inserted" and "cut-away portion in its proper 
position in the card-holder" do not import the stop into claim 2, 
as the card is "properly inserted" and the cut-away portion thereof 
is in "its proper position" whenever the card is faced properly and 
is inserted right end up. 

The defendant's alleged infringing machine has the usual card-re- 
ceiver with the movable shelf, old in the art, and at one end of the 
shelf, left hand, made intégral with it as eut from the métal and 
forming a part of it, is a raised triangular pièce fitting into the groove 
of the post of the frame, which of course prevents the card with a 
straight-end edge and square corners from dropping further down 
so as to corne in contact with the lever which actuates the means for 
unlocking the impression mechanism. This triangular pièce opérâtes 
precisely as does a ruler or stick set up slanting in a window frame, 
when open, to prevent the sash coming ail the way down to the bot- 
tom crosspiece of the frame. The corner of the card is beveled as 
in the Gale et al. patent referred to. Défendant has followed the 
Gale patent, as he has the right to do. The fact that such a triangular 
pièce with a beveled card performs the: function of compelling the 
proper facing of the card before it presses upon the abutment is not 
new, as Gale says, "so that the slip (card) cannot be fully inserted 
in any other than the correct" (proper) "position." Ail complainant 
did was to place a stop to prevent the card from being fully inserted 
when not in the correct position, and to locate his abutment where 
it would be pressed upon by the card when fully inserted in the cor- 
rect position, and then so locate his abutment that the card which 
straddles the stop when properly inserted would also straddle the 
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abutment when improperly inserted. It became a mère matter of 
locating his abutment ; that is, the end of the bell-shaped lever. Or- 
dinary mechanical skill was fully compétent for the undertaking. 
Defendant's abutment is a long arm with a flange for the card to 
rest upon, pivoted to the shelf, diagonally so that one end is above 
the shelf and the other below its upper edge, and hère it connects 
with a perpendicular shaft which connects with a lever which, when 
moved, unlocks the impression mechanism and permits the workman, 
by pressing a lever, to print his time on the card. Defendant's card 
is not eut away to straddle the triangular pièce or stop, or so eut 
as to straddle or refuse to come in contact with the abutment end 
of the first-mentioned arm. If the triangular stop fails to prevent the 
ordinary card from coming in contact with the abutment (as we will 
term it) of defendant's device, then defendant's card cornes directly 
in contact with the abutment. No means are provided for such an 
emergency. 

If there be anything new or novel in complainant's combination, it 
is absolutely lacking in defendant's alleged infringing device or ma- 
chine. Defendant's machine is but a reproduction of the prior art. 
The same is true of complainant's, except in the particular mentioned 
which is omitted from defendant's. We hâve no new combination of 
old éléments producing a new or an improved resuit, or having a new 
mode of opération. 

Infringement is not shown, conceding the validity of claim 2, and 
the bill is dismissed, with costs. 



BLISS r. ANACONDA COPPBR MINING CO. et ait 
(Circuit Court, D. Montana. January 25, 1909.) 

1. EQUITY (§ 409*)— REFERENCE WlTHOtTT CONSENT— FlNDINGS OF MASTEB. 

Where an equity cause is referred to a master wlthout the consent of 
both parties, his flndings are merely advisory. 

[Ed. Note. — For other cases, see Equity, Cent Dig. { 921; Dec. Dig. } 
409.*] 

2. Injonction (§ 14*)— Gbottnds of Relief— Discrétion of Coubt. 

While there is no doubt of the jurisdiction and power of a court of 
equity to enjoin the continuance of a business, although lawful, upon the 
reasonable certainty of irréparable lnjury to the property or rights of an- 
other, the writ of Injunction is not ex debito justitise for any injury 
threatened or done to land or rights of a person, but the granting of it 
must always rest in sound discrétion, governed by the nature of the case, 
aud the court in the exercise of such discrétion will consider ail of the 
circumstances, the conséquences of its actions and the real equity of the 
case. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. § 14; Dec. Dig. 
S 14.*] 

3. Injunction (§ 1*)— -Grounds of Relief— Discrétion of Court. 

The maxim that one must so use his rights as not to infringe upon the 
rights of another must be upheld by preserving the absolute right to re- 
cover judgment for damages, wherever substantial injury is shown; but 

•For other oases ses same toplc £ S numbeb lu Dec. * Am. Digs. 1907 to data. & Rep'r Indexa* 

t On apportionment of costs, see 167 Fed. 1024. 
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there is no inconsistency between this principle and that whlch makes 
the writ of injunetion a matter for the sound discrétion of the court. 

[Ed. Note. — For other cases, see Injunetion, Cent. Dig. § 1 ; I>ec. Dig. 
§ l.*J 

4. INJUNCTION (§ 208*)— REMEDIES OF OWNEBS OF PEOPERTY— DECREE. 

Where there are two citizens, eaeh of whom is engaged in a lawful 
business, one in mining and the other in farming, and there cornes a 
conflict when neither can enjoy his own property without interfering to 
some extent with his neighbor in the enjoyment of his, the court in de- 
termining their respective rights should, where possible, so franie its de- 
cree as to avoid the destruction of the rights of either. 

LEd. Note. — For other cases, see Injunetion, Cent. Dig. § 427 ; Dec. Dig. 
§ 208.*] 
~>. Nuisance (§ .80*)— Enjoining Lawful Business— Comparative Injuries. 

Complainant, the owner of a farm, which ne rented, situated in Deer 
Lodge valley, Montana, brought suit to enjoin the maintenance and opéra- 
tion by défendants of the Washoe copper smelter, on the edge of the val- 
ley, on the ground that the fumes and the arsenic precipitated from the 
smoke from the smelter injured the crops and forage on the farm and 
poisoned the stock thereon, as well as on the other farms in the valley, 
and niade it a public nuisance. The suit was in reality brought as a test 
case on behalf of a large number of farmers who were joined in an as- 
sociation. The évidence showed that soine injury had resulted to corn- 
plainant's and other farms in the valley, within the so-called "smoke 
zone," but that it had been lessened to a large extent by a reconstruction 
of the plant some two years prior to the suit at large expense, and that 
since that time the injury to farms in the valley had not been so serious 
as to render farming and stock raising thereon unprofitable. The smelt- 
er was built at a cost of nearly $10,000.000, and treated about 7,000 tons 
of ore per day, being practically ail of that produced in the Butte district, 
and its production of copper was from 17 to 20 per cent, of that in the 
United States. The opération of the smelter and the mines tributary 
tuereto constituted one of the chief industries of the state, on which a 
large part of the population of Butte and Anaconda and the farms in the 
vicinity were dépendent for a' livelihood. It appeared that no better loca- 
tion for the smelter, if as good, could be found elsewhere, and that it was 
essential to the successful opération of the mines ; and it also appeared 
that the resuit of granting an injunetion as prayed would be to put the 
complainant and other laudowners and farmers in a position where they 
can compel the défendants either to buy ail the lands of the farmers at 
their own priée or lose their own vast property. Held, that an injune- 
tion restraining the opération of the smelter would not lie granted on the 
facts shown, but that, if it appeared that any équitable adjustment of the 
rights of the parties could be made, the case would be retained for that 
pnrpose. 

|Ed. Note. — For other cases, see Nuisance, Cent. Dig. § 192; Dec. Dig. 
§ 80.*] 

In Equity. On final hearing. 

R. L. Clinton and C. M. Savvyer, for complainant. 

C. F. Kelley, Forbis & Evans, and A. J. Shores, for défendants. 

HUNT, District Jndge. Fred J. Bliss, a résident and citizen of Ida- 
ho, instituted this suit on the 4th day of May, 1905, against the An- 
aconda Copper Mining Company and the Washoe Copper Company, 
Montana corporations, and prayed for permanent injunetion forever 
restraining and enjoining the défendants from operating a certain 
smelting plant situated near the city of Anaconda, Mont., and from 

•For other esses se© same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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treating ores described as containing poisonous and deleterious sub- 
stances, and for gênerai relief. 

The substance of the more important allégations of the bill is : That 
complainant owns about 320 acres of land, situated about five miles in 
a northeasterly direction f rom the Washoe copper smelter, operated by 
défendant Anaconda Copper Mining Company, in Deer Lodge valley, 
Deer Lodge county, Mont. That before the construction of the said 
smelting plant, Deer Lodge valley, and a large area thereof designated 
by complainant as the "smoke zone," was a rich and fertile farming 
country, well vvatered, adapted to the raising of ail live stock, and that 
there was a ready sale at good and profitable prices for ail farming 
products and live stock raised in the valley. That commencing about 
September 1, 1903, and ever since, défendants hâve been treating and 
reducing in the Washoe smelter about 7,000 tons of ore a day, contain- 
ing large quantities of arsenic, sulphur, and other noxious and poison- 
ous substances, and that the said smelter was constructed so near to the 
farming neighborhood described that large quantities of sulphur, sul- 
phuric acid, sulphurous acid, arsenic, copper, and other poisonous sub- 
stances were carried out through the flues connected with a large smelt- 
er stack and discharged into the atmosphère, which substances were car- 
ried by the wind over and upon the said farming région in Deer Lodge 
valley, depositing large quantities of acids and poisons over the said por- 
tion of the Deer Lodge valley, and more especially upon complainant's 
lands, poisoning the pastures and burning and dwarfing the crops grow- 
ing on his premises during the summer of 1904, and poisoning ail the 
soil of said premises and of Deer Lodge valley in the "smoke zone," and 
the hay, grasses, and grain growing thereon, poisoning ail the live 
stock in the said area, causing large numbers of horses, sheep, cattle, 
and swine, so poisoned, to sicken, and a great many to die, so that the 
said area of Deer Lodge valley is rendered wholly worthless for stock 
raising or farming purposes. That more than 100 farmers live in the 
said "smoke zone" and own and possess more than 50,000 acres of im- 
proved farming lands therein. That ail of said farmers are situated 
as is the complainant, and are similarly affected by said smoke and 
fumes from the Washoe smelter, and that the smoke and smelter fumes 
afïect at the same time ail of said farming neighborhood. That no one 
farmer could prépare his case for trial without great expense, and that, 
as several suits would hâve to be instituted from year to year to re- 
cover damages for loss of crops and live stock, complainant would 
not be able to institute or maintain the same, owing to the great ex- 
pense entailed. That, if the smelter continues to operate, the lands 
and soil in the "smoke zone" will each year become more highly im- 
pregnated with such poisonous substances, until no crop or végétation 
can be produced. That more than $2,000,000 worth of real and Per- 
sonal property owned by the farmers is situated in the said "smoke 
zone" and is being damaged and destroyed by the smelter fumes and 
poisonous ingrédients contained therein, and that ail will ultimately 
be entirely destroyed by the continued opération of the said smelter. 
That the homes of the farmers will be destroyed, and that they will 
be compelled to leave the Deer Lodge valley, because they will not be 
able to make livings for their families. That the smelter fumes and the 
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poisonous ingrédients hâve killed nearly ail of the trees in the said 
"smoke zone," as well as injured and killed the timber and trees for 
mar.y miles around the smelting plant, rendering the valley barren. 
That the rental value of the complainant's lands prior to the construc- 
tion and opération of the smelter was $1,000 per annum, but that the 
présent rental value would not exceed $300 per annum. That since 
1903 the lands of complainant hâve been damaged to the extent of 
$20 per acre, or a total permanent damage to said lands of $6,4jOO. 
That complainant and the other farmers similarly situated hâve no ad- 
équate remedy at law. That, if the smelter should close its opérations, 
the farms, in the course of time, could be restored to their former pro- 
ductivity. That there are many places in Montana where smelting 
plants could be operated without damage to the adjacent country. And 
that the poisonous substances complained of can be precipitated and 
impounded at the said smelter plant with very little extra or addition- 
al cost to the défendants in the treatment of said ores. 

The défendants, by answer, plead, among other things, that some 
quantifies of the poisonous and noxious substances mentioned in the 
bill are discharged into the air through the stack of the Washoe smelt- 
er, and that the smoke containing such substances is carried and dis- 
seminated over a very large area of country, including, at times, the 
area termed by the complainant "smoke zone." They deny, at length, 
that since 1903, any injury of any kind, whatsoever, has been done 
or will be done to the complainant's property, or to the property of 
anybody in the Deer Lodge valley, by the smelter émanations. They 
plead that they hâve no other works available for smelting ores mined 
by them, that they hâve adopted the most modem methods for treating 
ores, and they aver their willingness to continue to do ail within their 
power to prevent possible injury or annoyance to the inhabitants of 
the valley. They allège solvency, and set up in détail équitable dé- 
fenses, saying, in effect, that, if the works were to be closed, great in- 
jury -vould be done to the cities of Anaconda and Butte, and to Deer 
Lodge and Silver Bow counties, and to the interests of the people re- 
siding in those and other parts of the state, and that the revenues of the 
state would be affected ; deny that the deleterious substances mention- 
ed in complainant's bill could be precipitated or impounded with better 
results than at présent; and say that, if the plant should hâve to be re- 
moved, it would amount to a practical destruction of their property, 
and that, if the smelter is not allowed to operate, it will be impossible 
for the ores which are now treated at the Washoe smelter to be treated 
profitably elsewhere, and that it is impossible to sélect any more con- 
venient or suitable site than the présent. Complainant filed a replica- 
tion, averring that he would maintain and prove the allégations of his 
bill. 

After the présentation and décision of motions, trying the form 
and substance of various averments of the pleadings, the court, against 
the objection of the complainant, on December 18, 1905, referred 
the cause to the standing master in chancery, O. T. Crâne, with direc- 
tions to take the testimony and to find the material facts and report 
the same to the court. In pursuance of this order, the taking of testi- 
mony commenced on January 15, 1906, and continued from time to 
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time thereafter until about March SO, 1907. Thereafter, arguments 
were had before the master, and on June 1, 1907, the case was submit- 
ted to him. On January 10, 1908, the master filed his findings. 

The most important of the master's findings are: That the sul- 
phur in the smoke from the smelter stack has caused no damage or 
injury to the crops on complainant's land since the remodeling of 
the Washoe smelter in 1903 ; but that arsenic was deposited at times 
upon complainant's farm in a way to injure the fodders grown there- 
on. That live stock was poisoned from the effects thereof, and a 
portion of the Deer Lodge valley was less valuable for stock raising 
and grazing purposes than it otherwise would be, by reason of the 
opération of the smelter. That the complainant, Bliss, has suffered 
spécial damage in the sum of $350, in the dépréciation of the rental 
value of his land. That the farmers in the Deer Lodge valley con- 
stitute a neighborhood, and that arsenical fumes emitted by the smelt- 
er more or less injuriously affect ail hay, grass, and fodder in the 
neighborhood. That, if the smelter continues as now operated, the 
future crops will be more or less poisoned, and the live stock will be 
sickened ; but that, if the smelter should close, the effect of the poison- 
ous matters would cease. That there has been no injury to the soil of 
any permanent character. That in 1901 complainant's land was 
worth not to exceed $8,000, and at the time of the suit it was worth 
not to exceed $4,000, because of the improper farming done, and be- 
cause of the injury from the arsenical émanations from the smelter. 
He finds that in 1904 the farmers of Deer Lodge valley formed them- 
selves into an association to procure évidence and prosecute daims 
and suits against the défendants on account of the maintenance and 
opération of the smelter, that this suit was brought mainly for the 
benefit of the farmers' association, that Bliss himself was not a mem- 
ber thereof, and that the control of this action has been exercised by 
Smith, président of the farmers' association, in the interest of the as- 
sociation. The findings set forth: That the présent processes used 
at the Washoe smelter are the only practical ones that can be followed 
in the réduction of the ores treated ; that there is no site in Montana 
that could be selected whéVe opérations could be carried on with less 
damage and inconvenience ; that the mines in Butte hâve their ores 
smelted principally at the Washoe smelter; that, if the smelter were 
to close, two-thirds of the mining opérations in Butte would stop ; that 
irréparable injury would be done to the complainant and others own- 
ing property in Deer Lodge valley, because of the loss of markets 
for the products of their lands; that the value of their lands would 
be depreciated; and that the damage which would accrue to them 
would be greatly in excess of the damage they would sustain by rea- 
son of the continuance of the smelter, as it is now operated. 

Thereafter counsel for complainant and for défendants, respective- 
ly, filed exceptions and objections to the findings and report of the 
master. The exceptions amounted, in substance, to this: That some 
of the findings of fact were against the weight of évidence, that some 
were not supported by the évidence, that the findings were defective 
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in not covering certain issues, and that others were upon immaterial 
and irrelevant issues. 

The case, having been referred to the master without the consent 
of the parties, is conceded to be one where the findings reported are 
merely advisory, and where the court may adopt the information com- 
municated by the master's findings upon the évidence, and may ac- 
cept the same or disregard it, in whole or in part, according to its 
judgment, as to the weight of évidence. Such is the rule as declared 
by the Suprême Court in Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 
355, 32 L. Ed. 764, and asrecognized by this court vvhen it denied this 
complainant's motion for an order to require the master to file his 
findings of fact without setting a time to receive exceptions to his 
report. Bliss v. Anaconda Copper Min. Co. et al. (C. C.) 156 Fed. 
309. 

Having accepted the view therefore that the case is for final déci- 
sion upon the pleadings and proofs, counsel for the respective parties, 
in their elaborate and able arguments, hâve addressed themselves to 
the whole record, referring however, to many of the findings of the 
master as correct and^acceptable to both sides, yet alluding to others 
as foundation aids only upon the issues involved, not casting the bur- 
den upon either of the parties in their exceptions, and not like the 
findings of an independent tribunal, to be taken as presumptively cor- 
rect, only to be disturbed where clearly in conflict with the weight of 
the évidence upon which they were made. Thèse considérations are 
the law applicable to the method of approaching the investigation of 
the record. The learned master, himself, took this view of the ef- 
fect of the référence ; and it is just to him to say that his work has 
been of such a helpful character that counsel, throughout their ar- 
guments, hâve recognized the vast amount of painstaking study which 
he has evidently given to the testimony, and hâve accorded to his find- 
ings the most respectful attention. 

Two hundred and thirty-seven witnesses testified. The évidence 
covered a very wide scope, reaching out, not only to the substantive 
question whether the single complainant, Bliss, has suffered spécial in- 
jury because of the smelter fumes blowing ovenhis land, but whether, 
as a truth, because of the fumes blowing over the farms of others, 
in jury has been done, and the Washoe smelter is a public nuisance, 
as defined by the law. Farmers and stock raisers from within the 
neighborhood of the Deer Lodge valley gave évidence as to what they 
observed or knew, and scientists of the widest expérience advanced 
their views in the gênerai and technical diseases of live stock, and in 
agriculture, chemistry in its various technical branches, toxicology, 
pathology, pathological histology, anatomy, botany, bacteriology, zo- 
ology, mineralogy, metallurgy, and in forestry. 

Exhaustive examinations of each technical expert followed careful 
spécial study and préparation in the particular subject testified to, 
and nearly every assertion claimed to rest upon scientific learning and 
research was challenged by cross-examination, and disputed by experts 
produced upon the opposite side. Under the circumstances, we can 
well understand that jealous regard which many of them observed for 



348 167 FEDERAL REPORTEE. 

nicety of distinction, and why, too, a number of them were exceeding- 
ly cautious in declining to give opinions which called for expert knowl- 
edge one whit outside of the technique of their respective specialties. 
Among the expert witnesses who testified may be mentioned: Prof. 
Joseph Blankenship, of the Agricultural Collège of Montana; Prof. 
Charles A. Doremus, of New York; Prof. M. J. Elrod, of the Uni- 
versity of Montana; Dr. Robert J. Formad, of the United States 
Bureau of Animal Industry; Prof. W. D. Harkins, of the Univer- 
sity of Montana ; Dr. M. E. Knowles, state veterinarian of Montana ; 
Dr. Duncan McNab McEachran, of the Canadian government veter- 
inarian service ; Dr. V. A. Moore, of Cornell University ; Dr. Léonard 
Pearson, of the University of Pennsylvania, and state veterinarian 
of Pennsylvania; Dr. D. E. Salmon, formerly head of United States 
Bureau of Animal Industry; Dr. Harry Snyder, of the University of 
Minnesota; Dr. Ralph E. Smith, of the University of California; Dr. 
Theobald Smith, of Harvard University; Dr. R. E. Swain, of Leland 
Stanford, Jr., University; and Prof. F. W. Traphagen, of the Colo- 
rado School of Mines. 

Exhibits, more than 800 in number, accompany the record. There 
are numerous spécimens of bones, animal tissue, consisting, in part, 
of stomachs, noses, sections of arteries, livers, kidneys, etc., flue dust, 
of normal and abnormal plant life of the Deer Lodge valley, and of 
portions of trees and shrubs; while hundreds of photographs were 
used to illustrate varieties of conditions relevant to the issues. 

To enter upon a detailed statement of the testimony, which alone 
covers over 25,000 pages, would be to extend this opinion far beyond 
what is necessary. It would require copious extracts from the direct 
and cross examinations of many witnesses. Conflicts of reason would 
hâve to be set forth, apparent and real inconsistencies would hâve to 
be pointed out at length, and the train of reasoning which formed the 
bases for the seriously conflicting conclusions, and sometimes irrec- 
oncilable différences of opinion among scientific witnesses, could only 
be well and fairly set forth by lengthy and exact quotations from the 
elaborate, technical explanations. Therefore, to reduce the facts di- 
rectly to as brief a statement as the record reasonably justifies, I hâve 
thought it proper to adopt the substance of those findings of the mas- 
ter which hâve not been excepted to, and, in a narrative way of my 
own, simply to state the case and to comment thereon as the weight 
of évidence warrants. 

The Deer Eodge valley in Montana, where complainant's lands are 
situated, lies north and west from Butte, and northerly and easterly 
from Anaconda. The valley is high, (over 5,000 feet in altitude), be- 
tween two ranges of the Rocky Mountains. It is generally regarded 
as extending from the Northern Pacific Railroad near Garrison south- 
erly toward Butte for a distance of about 40 miles. Its average width 
is about 10 miles. The mountains about the valley hâve been exten- 
sively exploited by prospectors and miners. Settlements were made 
as far back as 1864, and during the years thereafter ranches were 
taken up by stockmen and farmers, so that now the valley is quite well 
settled; many farmers owning lands and homes therein. In the ear- 



BLISS V. ANACONDA COPPEK MINING CO. 349 

lier days, stock raising was the principal occupation of the ranchmen, 
but from 1880 on, as settlement increased, the ranges became poorer, 
fences became more common, larger herds of range stock were driven 
out to more open ranges, and, in a great measure, since about 1881, 
diversified farming lias superseded stock raising. The valley is quite 
well watered, and is generally adapted to dairy and stock farming, 
and to the growing of hay, grain, al f al fa, and such garden produce 
as grows in the mountain valleys of this latitude. The city of Ana- 
conda is in the southwesterly part of the valley upon Warm Springs 
creek, a mountain stream that flows into the Deer Lodge river. The 
Washoe smelter, which is said to be the cause of injury to complain- 
ant and others, stands on a slope of the mountains west of the valley, 
a mile and a half southeast of the city of Anaconda. 

In 1883 and 1884 a corporation styled the "Anaconda Mining Com- 
pany," not a défendant, operated a smelter near to the site of the 
Washoe smelter. The Anaconda Mining Company owned valuable 
properties in the vicinity of Butte, about 30 miles distant from Ana- 
conda, and was working and developing mining claims which pro- 
duced large quantities of low-grade ores, only capable of successful 
treatment by réduction works. Thèse ores were in large part of 
such a character that, in order to reduce the same and extract the 
métal contents thereof, it was necessary to concentrate the same by the 
use of large quantities of water. It being deemed necessary for the 
Anaconda Mining Company to construct réduction works, extensive 
investigations were made by its agents for the purpose of fixing points 
where sufficient water could be obtained, and other natural facilities 
afforded, for the opération of such proposed works, and a place near 
where the city of Anaconda now stands was chosen as the best site. 

The Anaconda Mining Company, without objection on the part of 
any one, proceeded to construct its smelting works, and expended in 
connection therewith several millions of dollars. In 1884, when the 
works were completed, the company began to treat, and did treat, down 
to the year 1895, thousands of tons of ore per day. The works of the 
said company were located upon the north bank of Warm Springs 
creek, at a point one mile in a northerly direction from the présent 
Washoe smelter, and are spoken of throughout the testimony of the 
witnesses as the "old works," in contradistinction to the Washoe smelt- 
er. Between 1884 and 1895 the Anaconda Mining Company operated 
the works, but in 1895 transfer of the property was made by the Ana- 
conda Mining Company to the Anaconda Copper Mining Company, a 
défendant herein. 

Thereafter it was determined by the défendants to construct a new 
smelting plant upon more modem and economical lines than the old 
works had been constructed upon, for the purpose of reducing the ores 
mined by the défendant companies and other mining companies at 
Butte. Investigation was had, and the présent site of the Washoe 
smelter was chosen as being the most available and suitable within 
Montana, and the Washoe smelter was constructed by the Washoe 
Copper Company, défendant, for the purpose of taking the place of the 
old works, heretofore referred to. The Anaconda Copper Mining 
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Company transferred its smelting opérations to the Washoe smelter, 
and thereafter demolished the old works, and at the time of the hearing 
of the testimony in this suit had no other available means of smelting 
or reducing the ores then being treated and smelted by it than the 
Washoe smelter. Several years were consumed in erecting the Washoe 
smelter, and about $9,500,000 expended in its construction. 

The ores treated and smelted at Anaconda since 1884 are sulphide 
copper ores, containing large quantifies of sulphur and arsenic, quan- 
tifies of which substances, in various forms during the processes of 
smelting hâve been and are being released and discharged into the at- 
mosphère, and disseminated by the changing air currents over various 
and indeterminate areas of territory. About 7,000 tons of such ores 
are treated each day at the Washoe smelter. 

Between February and September, 1903, the défendants remodeled 
the Washoe smelting plant. Before the remodeling, the sulphur and 
arsenic fumes had been carried out into the atmosphère by means of 
four chimneys, each of which was about 225 feet in height, and con- 
structed on a level approximately with the smelting plant, but in the 
remodeled construction défendants built a large brick stack, and con- 
nected the same by means of flues with the smelting plant. Prior to 
1902 there never was any complaint by farmers or property owners 
that there was any damage being done by the smelter fumes. 

Between February, 1902, and February, 1903, when the construction 
of the new flues and stack was commenced, many of the farmers of the 
Deer Lodge valley complained that such quantifies of sulphur and ar- 
senic were discharged into the air through the several smoke stacks, 
with which the smelting plant was then being operated, that the crops 
and live stock in the valley were being poisoned and injuriously af- 
fected, to the great damage of the owners. Claims for damages on 
account of such poisoning, aggregating several hundreds of thousands 
of dollars, were presented by the farmers to the défendant Anaconda 
Copper Mining Company. The company's représentatives investigated 
the matter and reported that damage was being done to the farmers, 
whereupon the défendant Anaconda Copper Mining Company made 
settlements and paid out to différent persons sums amounting in ail to 
more than $330,000. The company, intending as far as possible to 
prevent any further damage and any further claims for damage, had 
investigations made to détermine methods and means by which the 
noxious substances emanating from the ores in smelting could be 
caught and retained from the gases and smoke, and that the remainder 
might be so scattered and disseminated as to cause no damage, if pos- 
sible. As. a resuit of such investigations, it was determined that the 
best way to accomplish the purpose was to construct large flues with 
dust chambers to collect the solid particles, so far as possible, from the 
smoke, and to erect a high stack upon an élévation at some distance 
from the smelting plant, in order that the fumes escaping into the at- 
mosphère might be discharged at as high an élévation as possible, and 
thus become widely disseminated and diluted before coming in con- 
tact with any of the soil in the valley. 

In order to carry out the results reached through the investiga- 
tions, the use of the old smokestacks at the smelting plant was dis- 
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continued, and the défendant companies began to build a large stack, 
and to construct enormous nues to connect the stack with the various 
portions of the smelting plant wherein gases and other émanations were 
created in the opération of reducing the ores treated. In the exécution 
of the plans, an elevated point was chosen as the site for the chimney, 
and a new chimney was put up, 300 feet above base, and at an élévation 
of about 1100 feet above the Deer Lodge valley proper. The diameter 
of the chimney at its base is 31 feet and 6 inches, and its diameter at 
the top 30 feet inside. The chimney is connected with the smelting 
plant proper by a double System of flues running from the base toward 
the smelting plant for a distance of about 1,000 feet. Thèse double 
flues are connected with the chimney at opposite sides, at the base of 
the stack, and are constructed partially by excavating cuts in the hill, 
lining the same with brick, and by arched overhead construction, and 
are 60 feet in width and about 35 feet in height. At the end of the 
1,000 feet of construction of double flues, and connected therewith, 
is a single flue, which is 60 feet in width, and 35 feet in height. The 
single flue is about 1,300 feet long, and at the end farthest from the 
stack is connected with separate flues and dust chambers, running to 
what are known as the "reverberatory," the "roaster building," the 
"blast furnaces," and the "converter plant," respectively ; thèse being 
the several plants in which ail the gases and émanations from the smelt- 
ing opérations are produced. Under the main flue and the double 
flues, tunnels hâve been excavated, through which cars run, and the 
flue dust catching capacity of thèse large flues remains practically un- 
impaired. 

The respective plants in which the gases and fumes are generated 
are connected with this large flue by dust chambers and separate flues, 
which are of the following dimensions : A blast furnace chamber 250 
feet long, by 40 feet in height, by 40 feet in width ; a roaster dust cham- 
ber 290 feet long, 40 feet in height, by 40 feet in width; a converter 
dust chamber 260 feet long, by 40 feet in height, and 40 feet in width ; 
a reverberatory dust chamber of the same dimensions as the blast fur- 
nace flue. Ail of the smoke and gases and other émanations from the 
smelting plant pass through thèse various dust chambers and flues 
up to the main stack, and go to the top of the stack, and thence into 
the atmosphère. 

There is a dust catcher at the rear of the blast furnace building, 
the McDougall building, and the converter building; its purpose being 
to remove the dust from the smoke, the dust being removed for its 
valuable métal contents, and to prevent its going out to do damage to 
land. 

The company also constructed an arsenic plant adjacent to the large 
flue, containing three furnaces, with a capacity of about 10 tons each, 
for treating arsenic, for the purpose of separating the arsenic, which 
collects and settles in the main part of the flue, from a portion of the 
flue dust before the flue dust is returned for treat'ment in the smelting 
plant. Arsenic is a by-product of the ores treated for commercial pur- 
poses. The portion of the dust which is high, about 90 per cent., in 
arsenic, goes to the arsenic plant, and as much as two tons a day is 
collected and sold for commercial purposes. The portion of dust not 
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treated for arsenic, approximately 160 tons daily, goes directly back 
to the reverberatory smelting furnaces in the form of flue dust, and is 
treated for the extraction of copper, silver, and gold. Some of the 
arsenic found in the ores treated in the blast furnaces and roasters 
goes out in slag, and part in volatile substances that is left in the 
smoke goes up the chimney and out into the air. 

The only possible conclusion from the évidence is that, as a resuit 
of thèse briefly described improvements, the défendants built their 
plant in accordance with the best known methods and processes for 
accomplishing the purposes intended, and that the endeavor of the 
défendants has been, through thèse methods, to render the smoke, 
fumes, and émanations from the smelter harmless. Furthermore, as 
the case is submitted, the évidence discloses that the steps taken by the 
défendants are far greater and more extensive in character than those 
taken by any other copper smelter, and that the effect of the remodeling 
of the plant, and the use of the flues, dust chambers, and stack describ- 
ed, has been to prevent and to discontinue, proportionally to the ore 
treated, the discharge into the atmosphère of much of the dust contain- 
ing the noxious substances complained of, which, before the improve- 
ments, had been discharged into the air from the smokestacks of the 
plant; and that a resulting effect has been that the fumes, and what- 
ever dust the same contains, which was not removed therefrom, hâve 
been disseminated and scattered by air currents at a great height over 
a large area of country, thus rendering less harmful, in proportion to 
the ores treated, the smoke, fumes, and émanations from the plant, than 
was the case before the improvements were made. 

Profs. Swain and Harkins, expert chemists, made some experiments 
by pitot tubes, introduced for ten hours into the big stack, 50 feet above 
the base, to ascertain the volume of smoke thrown out from the stack 
every 24 hours, and the milligrams of arsenious oxide contained in one 
cubic foot of the smoke. But Prof. Swain stated, in substance, that 
it was impossible to carry out the experiments as attempted by him, 
without introducing some errors, and that the slightest mistake in the 
chemical analyses in trying to arrive at the amount of arsenic would be 
multiplied by millions and millions. So much depended, too, in the 
experiments, not only upon accuracy in obtaining velocity and the ratio 
of volume of the sample taken to the total volume going out of the 
stack, but also upon the character of ore treated, and upon the tem- 
pérature and other conditions at the very time of the experiments, that 
the court is not warranted in saying what was the exact volume of 
gas, and what its correct analysis is ; and, as the case develops, it does 
not become of great importance. 

At this point we may well turn to the évidence concerning complain- 
ant's relation to the case. He owns 330 acres of land about 5 miles 
easterly from the Washoe smelter. Before he acquired his farm, it had 
been occupied and cultivated by his predecessors in interest since about 
the year 1866 or 1867. The lands of complainant's farm are not of 
the best class of lands in the Deer Lodge valley. They are known as 
cold land, are in part low, and moist and partly contain alkali, are best 
fitted for raising wild and redtop hays, for stock grazing, and for dairy 
purposes, and are not very well adapted for crops of timothy or other 
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cultivated hay or grain. Moreover, the complainant has not taken good 
care of his premises, but has permitted them to run down, and has al- 
lowed a part of the land to remain without seeding, so that foxtail and 
other weeds hâve been allowed to grow, to the substantial déprécia- 
tion of the value of the land. 

Mr. Bliss acquired his farm in this way : About Mardi, 1903, while 
he was in business in Butte, his health was not good, and he desired 
to leave the state of Montana. In making business arrangements, look- 
ing to that end, he accepted title to the farm in Deer Lodge county, in 
lieu of the sum of $8,000, to be applied upon the gérerai transfer of 
his property. When he bought the farm, a contract of sale had been 
made between the predecessor in interest of the complainant, a man 
named Daniel James, and one John Smith, who was at that time in 
possession of the farm, and who had used it for pasture purposes, un- 
der and by virtue of which said contract the said Smith was to purchase 
the ranch at a stipulated sum. The complainant, Bliss, entered into an 
agreement with Smith, by which the terms and conditions of the con- 
tract of sale were changed so that Smith, instead of becoming a pur- 
chaser from James, was to become the purchaser from complainant, 
upon payment to the complainant of $5,000, and assuming the burden 
of a certain mortgage, which had theretofore been given by the pred- 
ecessor in interest of the complainant, secured by the said premises, 
in the sum of $3,000. It was in this way that the valuation of $8,000 
was put upon complainant's farm. The valuation, however, was a 
fair one in 1903, though since then the value has fallen to about 
$4,280. The investment in the farm was made by complainant under 
the belief that he would be able to sell it in accordance with the provi- 
sions of the contract of sale which had been entered into with respect 
to the property. It was not Mr. Bliss' intention to hve upon the place. 
He never has lived upon it, and never has attempted to improve or cul- 
tivate or farm it, or to raise any live stock upon it. Moreover, he knew, 
when he bought, that the farmers in the Deer Lodge valley, including 
the occupant in possession of the farm, had made complaint against 
the défendant companies on account of the Washoe smelting and ré- 
duction works. 

Reverting to the value of the Bliss land : Inasmuch as complainant, 
in 1904, rented the ranch to K. D. Smith for $750 and the making of 
some improvements worth about $200, the rental value that year was 
practically 12 per cent, of the then value of the land. Estimating 12 per 
cent, of the value as a fair rental, if it had not been damaged through 
any cause, complainant ought to hâve received $950 rental in 1905 ; 
whereas, the best offer he had in that year was $500 a year for two or 
three years' lease. This offer represented 12 per cent, of approximately 
$4,200, which sum is therefore a just estimate of the value of the place 
in 1905 and 1906 and 1907. From thèse figures it is shown that the 
dépréciation in the value of the land was $3,800, and in rental value 
$450 per annum, or a total of $900 for 1905 and 1906. 

It is very hard to reach a satisfactory conclusion as to the principal 

spécial causes for the dépréciation in the value of complainant's land. 

Farmers who hâve known the land for 30 years differ radically, some 

ascribing the détérioration to poison of fodders by smelter fumes, and 

167 F.— 23 
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conséquent danger to live stock and to crops, while others say that 
the value is reduced because in 1902, 1903, and 1904 the natural hay 
meadow was plowed and never seeded thereafter, that the land has 
been neglected, has much alkali, is injured by sunflowers, foxtail, and 
other weeds, and that there has been no injury at ail to the pasture or 
to animal life thereon by the smelter smoke. The experts also disagree 
in most positive terms as to the condition of the fodder and the soil. 
But, after considering the évidence concerning some of the live stock 
that fed upon the pastures of the ranches in the immédiate vicinity of 
the Bliss place, together with that bearing upon the condition of some 
oi the animais that were upon the pasture in the Bliss ranch itself, my 
opinion concurs with the master's in finding that both of the causes 
ascribed, lack of proper farming and smelter fumes, existed and con- 
tributed more or less to the lessened value. 

The fact is deducible, though, that the lesser injury was done by the 
smelter, and for thèse reasons: As heretofore stated, when Mr. Bliss 
bought his land, its principal value was for dairying purposes. It is 
entirely certain, too, that thereafter, in 1905, while he owned the place, 
the ofïer to rent that he received was made by a man who wanted it 
for a dairy. Now, if it were true that the cattle and horses of the 
dairyman who might rent wôuld be exposed to poison in eating the 
grass in the pastures, and to the conséquent sickness, falling off of 
milk production, loss of calves, and other effects of ingesting grass or 
hay that has been poisoned with arsenic, we naturally inquire why it 
was that Boofle, who knew ail the conditions that existed about the 
place in 1904, and whose good faith in offering to rent from Mr. Bliss 
was beyond question, wanted to rent the farm for dairy purposes and 
was willing to pay $500 a year rental for several years ? The answer 
would seem to be a simple one, in the light of ordinary human ex- 
périence. Common knowledge tells us that the last place a dairyman 
would seek would be a farm where cattle would be exposed daily to 
the péril of poison from arsenic in the pasture where they would feed; 
while, on the other hand, there would be nothing unusual in his taking 
a farm adapted for pasture and dairy purposes if the only objection 
was that it had been badly cultivated, or was unsuited for gênerai agri- 
culture. Thus we are irresistibly forced to the conviction that, as a 
fact, viewed from the standpoint of the experienced dairyman, the in- 
jury to Mr. Bliss' pasture from arsenic was not of the most serious 
character, and hence it follows that the larger dépréciation must be at- 
tributed to some cause other than injury from poisoned fodders. 

And, in support of this, there is further évidence of telling force. A 
dairyman, named Sweeney, of years of expérience in Minnesota and 
Montana, who also knew the Bliss ranch well, rented part of it in 1905 
from Mr. K. D. Smith, président of the farmers' association, and agent 
of Mr. Bliss. This dairyman testified that he had 68 head of cattle on 
the Bliss ranch, that they did well, that evéry milk cow had a calf, that 
the calves were the "finest" he had had since he had lived in the valley, 
that his 60 milk cows gave a gênerai average of 2% gallons of milk a 
day per cow, that the cattle ran in the pasture, that he had lived near 
the Bliss place since 1903, when the new stack was operated, and had 
not been injured in any way by smoke, and that he had made money 
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in his business until Mardi, 1906, when he sold his cattle at $40 a head 
to another dairyman named Verlaine, who lived upon an adjoining 
ranch. 

But, furthermore, Wolfe, a dairyman, who was called by the com- 
plainant, and who had rented the northern part of the Bliss ranch from 
Smith, agent, in 1906, admitted that his 24 cows on the Bliss place gave 
an average quantity of S 1 /» gallons of mille a day for each cow. He 
said that he took them up to the stables in the f ail, that he fed them 
meal and some alfalfa which was raised upon a ranch only a mile away 
from the Bliss ranch, and that he had lost one calf which was sick 
when we went to the ranch, and one after he went there, and that two 
of his cows aborted after he went there. It is in évidence that the 
calf that died after he was on the place had white scours caused by 
feeding upon sour milk. Still further, another dairyman, named 
Blaine, who, like the others concerning whom mention has been made, 
was f amiliar with the conditions and locality, said : He went to the 
Bliss ranch in June, 1906 ; that Wolfe's cattle looked well, and that 
Wolfe wanted $60 a head for them ; that he (Blaine) agreed to buy the 
cattle from Wolfe at $55 per head, and tried to rent the Bliss place for 
dairying, but that Mr. Smith, président of the farmers' association, or- 
dered him off the ranch and prevented the consummation of his plans. 

In the Hght of this évidence, how can the court find that there was 
very serious injury done to the fodders on the place by arsenic ? Much 
less, too, can a conclusion be reached apportioning the damages. 

No summary of the facts would be complète without référence to the 
attitude of many of the farmers of Deer Lodge county. Some time 
during the latter part of 1904, about 100 (approximately one-half) of 
the farmers and résidents of that part of Deer Lodge valley called by 
complainant the "smoke zone," adjacent to the city of Anaconda, repre- 
senting an ownership of over 50,000 acres of land, formed an associa- 
tion for the purpose of procuring évidence and prosecuting claims and 
suits against the défendants in this action, on account of the mainte- 
nance and opération of the Washoe smelter. Mr. K. D. Smith, who 
owned a ranch adjoining complainant's place, was elected président, 
and'ever since 1904, has acted as the head of said association. Bliss, 
this complainant, is not and never has been a member of the said far- 
mers' association, and appears to be the only nonresident owning farm- 
ing lands in the so-called "smoke zone." Although he is the sole com- 
plainant herein, the suit has been prosecuted mainly for the benefit of 
the members of the farmers' association. It appears that, before the 
présent suit was instituted, the farmers, seeking settlement for dam- 
age claims, wrote to the représentatives of the défendant Anaconda 
Copper Mining Company. The company, through its agent, replied, 
asking the farmers' association to specify, by bill of particulars, the 
damages claimed by each and every farmer who felt that his prop- 
erty had been injured by the smelter fumes. To this letter the farmers' 
association replied at length, demanding cash purchase of their lands 
before May 1, 1905, in the following language (italics mine) : 

"Anaconda, Montana, March 4, 1905. 

"Anaconda Copper Mining Company, Anaconda, Montana — Gentlemen: The 
Deer Lodge Valley Farmers' Association, consisting of 107 members, repre- 
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senting over ninety per cent of the lands and property of the Deer Lodge val- 
ley, coniprising practically ail of Deer Lodge county and the southerly portion 
of Powell county, did on February 21, 1905, call a. meeting of said association 
to be held at the Willow Glen schoolliouse, in Deer Lodge county, at winch 
nearly ail the members of the said association were présent. The undersign- 
ed committee, consistiug of nine members, were duly elected by said meeting 
for the purpose of receiving ail claims for damages resulting from the opéra- 
tion of your smelting plant, known as the Washoe smelter. 

"At said meeting it was understood by ail the members of said association 
that they would présent their claims for the lowest cash seulement which 
they would be wîlling to consider by way of compromise for ail of said dam- 
ages, and that said committee should be empowered to exclude any unjust 
claim or claims for damages, as well as reduce the amount of any claims 
which would be considered too high after an investigation by said commit- 
tee. * * * 

"The claims which the committee approved are presented for settlement aft- 
er a very careful investigation, and as the committee was selected from ail 
portions of the valley, the committee were in a position to pass on most of 
thèse claims from personal knowledge of the property of the claimants. In 
fixing the damage, if any part or portion appeared unjust or was in doubt, the 
committee eliminated that part or portion of such claim. It would therefore 
foliota that the committee would not care to consider any counter proposition 
from your Company on approved claims. 

"As to the claims which are présentée without recommendation, if your 
company does not sec its way clear to adjust them on the basis on wliich they 
are presented, you are at liberty to enter into Personal negotiations with 
thèse claimants. Thèse personal negotiations, however, and the delay arising 
therefrom, shall not in any manner interfère with the association from filing 
suits in equity and bringing actions at law for damages, it heing the sensé of 
the association, as expressed through the committee, that unless an early set- 
tlement can be reached, that suits in equity will be filed and actions at law 
will be commenced, which would not prevent a settlement, unless the Com- 
pany should consider such action on the part of the farmers to be a vvith- 
drawal of the offer of compromise. No suits of any character will be filed 
before the 7th day of April, 1905, but from that date it will be optional with 
the members of the association to institute légal proceedings unless the com- 
pany lias signified, through its proper officers, acceptance of the settlement» 
proposed. 

"Claims hâve been presented for damages aggregating $2,300,000.00, as the 
damages actually sustained by members of this association. Thèse claims 
hâve been reduced to about $1,750,000.00, and for this amount the committee 
lias instructed suit to be brought in the individual names of the parties, un- 
less a settlement is reached. 

"The cause of this réduction bas been owing to the fact that the company 
settled with most of the farmers two years ago for personal damages ; that 
claims for damages to crops and personal property hâve been eliminated ex- 
cept for the past two years, excepting in three instances, which are N. J. Biel- 
enberg, Quinlan Bros., and Austin De Rosier. Thèse claims hâve been iuclud- 
ed for a greater period than two years for the reason that no settlement was 
reached between thèse parties and the company two years ago. The farm- 
ers, however, contend, after having been advised by counsel, that five years 
is the statutory period in which action for damages of this character can be 
maintained. Whether or not the company will accept this contention will be 
immaterial, for the reason that ail claims except the three mentioned hâve 
been restricted to the two-year period. 

"Ail unjust, inéquitable and slight claims for damages hâve been rejected. 
This also accounts for the différence between $2,300,000.00 and $1,750,000.00. 

"When the farmers were callecl upon to place the lowest cash valuation of 
the damages which they had sustained, they presented to your committee dam- 
ages aggregating $1,536,876.00. Your committee, after careful and thorough 
investigation, reduced thèse claims to $1,120,731.00 approved claims, and $127,- 
.979.50 claims to be submitted without recommandation. It is understood and 
agreed that if the com-pany malces settlement of thèse claims as presented, 
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this incluâes titîe to ail of this property, including land, water rights and im- 
provements, and that the f armer s will surrcnder possession of thèse proper- 
ties not latcr than November 1, 1005, provided settlements are made and mon- 
ey paid on or before May 1, 1905. 

"The real property damage included in this settlement consista of 60,525 
acres of patented lands, together with ail water rights and improvements, ail 
being under fence, and generally ail improved farms, for which is demanded 
the sum of $918,147.00, which insures the company title to ail of thèse lands, 
water rights and improvements for the sum of $18.17 per acre. The eom- 
mittee also suggests that if a settlement can be reached, that the company 
shall be allowed in every instance to withhold whatever amount of money may 
be necessary to perfect title or remove liens or encumbrances. That in a few 
instances, some of the farmers hâve indicated that if the company would deed 
baelc the land and improvements, they would be willing to allow a certain stat- 
ed amount by way of réduction in the amount presented, if allowed to Iceep 
the property. 

"Almost ail of the daims for personal property damaged were rejected, as 
nearly ail the stock were settled for two years ago, and the committee refused 
to allow any damages except on new stock which has been brought into the 
Deer Lodge valley since the settlement. In place of any new stock having 
been brought in, nearly ail of the stock has been removed from the valley, 
owing to the gênerai sickness and death of the stock. 

"The committee also desires that no settlement be made with the individual 
members of the association, and that in the event of a settlement, that the 
same be made through the Daly Bank & Trust Company, of Anaconda, Mon- 
tana, through the committee of farmers, as certain advances, attorney fées and 
expenses hâve been incurred which it would be impracticable to collect if in- 
dividual settlements were made in the absence of any member or members of 
the committee. * * * 

"The farmers are anxious to hâve an early disposition of the matter on the 
part of the company, as they will attempt to protect the coming crop provid- 
ed settlements canuot be made. 

"The committee, by way of explanation, desires to call the attention of the 
company to the fact that the farmers hâve not presented tbeir daims foi- 
damages since the settlement two years ago up to the présent time, for the 
reason that when said settlement was made, the company promised, and tîie 
farmers believed, that the construction of a large stack would prevent further 
lnjnry and the farmers decided to wait until they became fully satisfied as 
to what would be the resuit of the opération of the smelter af ter the construc- 
tion of a large stack. It has now become apparent to the farmers of Deer 
Lodge valley that stock raising and farming cannot exist there so long as the 
smelter is being operated on its présent large extensive scale, and treatiug 
the class and character of ores which are produced by the mines of Butte. 
The farmers also feel that having settled in the valley long prior to the 
smelting plant, they perhaps hâve prior rights which the smelting interests 
are bound to respect, and which should be taken into careful considération 
by your company in attempting to reach an amicable settlement. 

"The members of the association and the committee hâve kept constantly 
in view the fact that the company, in operating Its smelter, has at ail times 
used the latest and most improved methods for smelting, and that the dam- 
ages which hâve arisen hâve been the natural and usual resuit of the smelt- 
ing opérations ; that the company two years ago made prompt settlement of 
the damages which had been occasioned by the opération of the smelter ; that 
the company immediately thereafter spent a large sum of money in good 
faith in attempting to avoid further damages to the farmers of Deer Lodge 
valley. The farmers hâve at ail times been anxious to remain on good terms 
with the smelting interests, fully realizing the importance of the mining in- 
dustry to the state of Montana, and that mining cannot be conducted without 
smelting and the conducting of smelting plants and that there is not a single 
farmer who is a member of this association who is desirous of in any manner 
interfering with the opérations by the company of its mining properties or its 
smelting plant, until it becomes apparent that the company intends to con- 
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tinue its smelting opérations without regard of the total destruction of tin» 
stock raising and farming interests of the Deer Lodge valley. 

"Acting in view of thèse important considérations, the committee ha s feli; 
that the farmers should stand at least one-third of the entire loss accruing to 
them by reason of the opération of your smelting plant, in order that an ami- 
cable settlement between the farming interests and the smelting interests mny 
be reached. It bas therefore been the effort of the committee in adjusting 
thèse daims to présent them at approximately two-thirds of the damages sus- 
tained, and not to approve a claim where the individuals would not submit 
to the one-third réduction. * * * " 

This letter was signed by nine persons, as members of a committee 
of the farmers' association. 

The défendants seem to hâve made no reply to this demand, and, as 
said, this suit was instituted on May 4, 1905. It does not appear 
that any action at law has ever been filed by complainant, or that any 
judgments for damages hâve been obtained by any members of the 
farmers' association, though two or three suits are pending for dam- 
ages claimed to hâve been done before the new stack was built. It is 
a circumstance that, although no member of the farmers' association 
is a party to this suit, yet the association has been directly responsable 
for the présentation of the évidence, and, through assessments levied 
upon its différent members. has raised funds through a committee. 
Bliss, the complainant, prior to bringing this suit, put his farm in the 
hands of Mr. Smith, président of the farmer s association, for rental 
purposes, appears to hâve paid little attention to the matter, and has 
not contributed any portion of the expenses of conducting the same, 
except the rent of his ranch, which was turned over to his counsel. 
He has really given control to the farmers' association, in the in- 
terest of prosecuting this suit, and has allowed his name to be used 
to try a "test case," admitting that he is the person through whom 
the other farmers are trying to establish their contentions. Mr. Bliss 
himself refused to consider an ofïer of purchase made to him in June, 
1906, by an agent of the défendants having given as a reason for such 
action the pendency of this suit, and that he had yielded management 
of his place to Mr. K. D. Smith and to Mr. Clinton, who was counsel 
for the farmers' association. 

Now, inasmuch as we hâve ascertained that some damage, the 
amount of which is not susceptible of correct ascertainment from the 
évidence, has been done to complainant's farm by the opération of the 
Washoe smelter, attention is next appropriately addressed to what, 
if any, abnormal conditions existed in the Deer Lodge valley before 
the évidence in the présent suit was submitted, which are due to acts 
of thèse défendants. It is established that there was more or less 
spotting on the végétation, caused by the smoke from the stack. The 
spotting is explained by one of the expert botanists as due to the drop- 
ping of substances in the smoke stream on the végétation, which kill 
the immédiate section they fall upon. Technical botanists- disagree 
radically as to the extent of the area so spotted; some, called by de- 
fendants, confining it to within 5 miles of the stack, while those called 
by complainant say it was observable as far away as 13 miles north- 
westerly. By the botanical évidence, including the exhibits, it is made 
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apparent how very difficult it is to distinguish between the spotting 
of végétation by sulphur and certain other injuries, for instance, alkali, 
sun scald, insect, hail, or fungus growths. To one unskilled in tech- 
nical plant life, the only way to résolve the divergent views of the 
scientists is to form an opinion of the existing conditions, as they 
actually appeared to intelligent, practical farmers and dairymen, and 
as practical agricultural results may reflect upon the matter, and then 
to consider and correlate the scientific évidence to such conditions. 
This I hâve done with great care, and my best judgment is that there 
has been no substantial injury done to Mr. Bliss' land, or to the crops 
thereon, by the sulphur discharged into the atmosphère since the big 
stack was built, and that there has been no gênerai, substantial, harm- 
ful effect from the smoke upon the quantity of the crops produced 
upon the Bliss or other lands, and that no permanent injury has been 
done to complainant's or other lands in the valley. There was évi- 
dence showing past injuries to coniferous timber on the hills back of 
the smelter, and it was made quite clear that damage is now being 
done in the hills right back of the smelter along Mill creek, where the 
smoke spreads through a draw, the bottom of which approaches the 
level of the top of the chimney ; but, apart from this spécial damage 
in this immédiate vicinity, the weight of the évidence is to the effect 
that the principal damage to timber was done before the new stack 
was operated — some by the fumes, and some, which is attributed to 
smoke, was done by fires at différent times in years gone by. 

L,et us now bnefly inquire into the conditions of animal life upon 
the farms within a few miles of the smelter. After the Washoe 
smelter commenced to operate, many horses, that were in pastures in 
the valley, suffered from sore noses. Sore noses were observed in 
some horses on the Bliss ranch. Stated in ordinary language, the sore 
nose ailment consists of a sort of ulcer, from one to three inches in 
length, on the septum in the direction of the upper lip, and appears 
as if it were produced by a burn, or an irritating médicinal blister, 
or acid; the ulcer often containing a large pièce of dead skin tissue, 
in a few instances involving the lining membrane of the nose, and 
penetrating the partition between the nostrils. The horses affected, 
generally speaking, also had garlicky breaths, rough coats, and suffer- 
ed from diarrhœa; some were thin, some were quite easily exhausted, 
and many appeared to be unthrifty. The ulcers would heal with ordi- 
nary stable care, and the animais would nearly always recover if taken 
away from the valley pastures. Numbers of horses so affected were 
killed for examination, and post mortem investigations disclosed lé- 
sions affecting the stomach, intestines, liver, kidneys, spleen, heart, 
respiratory organs, and membranes of the brain. Chemical analyses 
of certain animal tissues were also made by experts, and more or less 
arsenic trioxide found. Many cattle were affected. None of the 
cattle had sore noses; witnesses saying that this was because cat- 
tle can clean their nostrils with their tongues, while horses cannot. 
Some of the symptoms manifested in cattle were garlicky breaths, 
rough coats, coughs, tucked up bellies, scouring, and drooling. EHm- 
inating the sore nose, the lésions found in the cattle examined after 
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death were generally similar to those found in the horses. In onc of 
a number of steers that had been kept by défendants for expérimental 
purposes upon the Bliss pastures, which was killed for examination 
by Dr. Formad, of the government service, there were found vascular 
changes, epithelial changes, and connective tissue changes, which were 
evidently caused by an irritant poison. 

By again reasoning from facts seen and testified to by plain wit- 
nesses, and weighing what things were so actually seen with what 
experts hâve said, and with what experiments hâve been made, out of 
the mass of évidence, I must conclude that the lésions observed were 
caused by the irritant or corrosive poison arsenic. This arsenic was 
deposited, to a greater or lesser extent, upon the fodders of the pas- 
tures, and when ingested by live stock caused ailment and sickness. 
The most rational view is: That the volume of the smoke stream, 
with its arsenic contents, is at times carried by air currents upon the 
lands adjacent to the smelter; that sometimes the volume is much 
more dense than at other times, depending upon atmospheric condi- 
tions, but that when the smoke is dense and low there is a précipita- 
tion of more or less arsenic upon the fields ; and that a sufncient quan- 
tity is precipitated to poison the pastures, and that animais feeding 
thereon are poisoned. Naturally, owing to variable winds, there is no 
rule of distribution of the smoke, so that there is no uniform extent 
of the results of the smoke upon animal life. Hundreds of animais 
which grazed in the vicinity near to the smelter hâve never shown the 
slightest symptoms of poison. Cows in the city of Anaconda hâve 
thrived in the highest degree. Perhaps but a few animais out of a 
large number grazing in the same field hâve been afrected at ail. Yet, 
after ail, when the facts, as well as expert opinions, are assembled 
and harmonized, the strength of the whole proof is such that it prac- 
tically excludes any gênerai cause for animal unthriftiness other than 
arsenical poisoning. 

But, while the conclusion just reached is the only accurate one under 
the évidence, still it must not be taken that it lias been arrived at with- 
out overruling a strong challenge to every single issue pertaining to 
live stock conditions To some of thèse matters it is proper to advert 
briefly. For instance, it is not to be inferred that the complainant 
has sustained his contention that the sickness in animais has been 
fatal, or that it has been so gênerai through the Deer Lodge valley 
as to make the raising of live stock either impossible or unprofitable in 
ail parts thereof. Complainant called as witnesses less than half of 
the farmers in the farmers' association; whereas. défendants introduc- 
ed the testimony of a number of farmers, not members of the associa- 
tion, who hâve lived for years in the vicinity of the smelter, within 
the so-called "smoke zone," and who said that they had had no trouble 
with their stock or crops since 1903, and that their ranches were profit- 
able. Nor can it be doubted that upon the cross-examination of many 
of complainant's witnesses it was developed that there has been not a 
little confusion between live stock conditions which existed prior to 
1903, and those that hâve existed since. Thèse dates are most ma- 
terial, because, without doubt, great damage was done by the smoke 
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before 1903 (partly to remove the cause of which the smelter was re- 
modeled, and the high stack built), and because the gist of the présent 
suit is to close the smelter to prevent future damage reasonably cer- 
tain to continue. 

It would appear, too, as showing that the sickness is not fatal, that, 
notwithstanding the somewhat abnormal condition of animal life that 
has existed since 1903, the percentage of death rate among live stock 
through the valley in 1906 was normal, in that, out of about 9,384 head 
of cattle and 1,632 horses accounted for, the total loss was_ 54 cattle 
and 38 horses. Animais seem to sicken slowly, and often fail to show 
their true condition without careful exâmination. As apposite to this 
statement, the student of animal diseases and of pathology and toxic- 
ology will be especially interested in reading of the elaborate experi- 
ments made by the experts in the case, and will be enlightened by the 
précision of learning displayed in their testimony; but it is the whole 
évidence, lay and expert, practical and theoretical, that has led to the 
finding of arsenical poisoning, as heretofore ascertained. 

A fair conclusion of fact is that there has been exaggeration by some 
of complainant's witnesses of conditions since 1903, and, as already 
indicated, much carelessness of statement in defining in jury done before 
and since the new stack was put into use. It is to be remarked, too, 
that the évidence tends to show an improvement in animal conditions 
in 1906 over 1905, but exactly why this is so does not appear. It 
may be that there is less stock near to the smelter, and that the animais 
that were poisoned in 1903, before the new stack was built, continued 
to be ill through 1904 and 1905, and then recovered, or it may be that, 
in 1906, défendants, by the construction of another arsenic furnace, 
or otherwise, took additional measures to eliminate arsenic from the 
flue dust at the smelter. No satisfactory reason can be gathered, and 
the mère fact that there was a betterment is left standing, not to be 
overlooked, though, among the things that aid in final solution. 

Fortunately, I hâve been helped to a better understanding of much 
of the testimony in the record — indeed, of the whole case — by a visit 
of two days to the valley, during which time I rode many miles in an 
automobile in various directions from the smelter. The trip was made 
in August, 1905, in company with the master in chancery, counsel for 
complainant, and défendants herein, and one or more expert witnesses 
for the respective litigants. As I had asked the several counsel to call 
my attention to ;nything they thought worthy of particular notice, it is 
fair to say that 1 ..ad an excellent opportunity to gain a gênerai, though, 
of course, somewhat superficial, insight into conditions. Upon the 
first day, which was bright, the smoke from the big stack rose high 
into the air, and seemed to be carried far away, so high that its diffu- 
sion would seem to hâve been too gênerai to do injury to any land; 
but, on the second day, the weather was rainy, and the clouds were 
lower. The smoke then was more dense, and its stream was carried 
down toward the Bliss ranch and southerly, and northerly for a few 
miles toward the center of the floor of the valley, and was there dissi- 
pated. The trip impressed one main thing very firmly upon me that 
neither the eye nor the training of an experienced or scientific agricul- 
turalist was reqmred to ascertain. It was that the allégation of com- 
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plainant's bill, to the effect that the Deer Lodge valley, and the country 
adjacent to the smelter, is barren and désert like. is grossly inaccurate. 
It is true that the land and végétation lying within, say, a quarter of a 
mile of the smelter, is visibly affected; but, outside of this limited area, 
there was the appearance of healthy natural conditions, of successful 
cultivation, and of such crop growths as are usually seen in the valleys 
of the state. The harvest was going on. We saw hundreds of healthy 
looking shade and fruit trees about farm houses, while the grain fields 
and pastures looked as others in Montana generally dd during or just 
after harvest. We walked over a portion of complainant's place, no- 
ticed the foxtail and inferior quality of the grasses growing, and, ex- 
cept for the smoke on the second day, there was nothing in the physical 
appearance of the complainant's farm or of the valley that irulicatecl 
unusual or abnormal conditions. Prof. Jones, of Utah, one of the 
botanical experts representing complainant, showed me some spots on 
végétation just beside the smelter, and in gardens upon ranches, and 
also upon some leaves of trees growing on a ranch about 10 miles 
away, which he said were due to smoke. I saw spots also upon apples 
on the trees at another ranch, but there is évidence tending to show 
that the marks on the fruit were due to hail. We saw cattle and 
horses in the fields, and particularly noticed a number of fine looking 
cows within the pasture on complainant's place. My attention was 
also called to several horses that had been driven into a corral at the 
Staffanson ranch for me to see. One or two had sore noses, and one 
or more seemed sick and paralyzed; but just when thèse animais be- 
came sick is uncertain, for a witness called by the défendants testified 
concerning them as follows : 

"Q. Did you see some horses that were exhibited to Judge Hunt that had 
sore noses on that trip? A. I saw a bmich of horses in Mr. Staffanson's cor- 
ral that they had picked especially, I think, for Judge Hunt's benefit. that 
they showed there, and I saw Dr. Cheney point out a black horse that we 
paid Hi Staffanson the full price for as a horse being 'smoked,' when Judge 
Hunt was with us. Q. When had the companies paid for that horse? A. 
They paid for it some time in 1903, paid Staffanson. * * * Q. Was this 
collection of prisse horses the derelicts that had been left over from 1902 and 
1903 î A. I know some of them were. There was a brown mare from Tom 
Boland's that we paid Duncan for. That was one of the left-over horses. And 
several there from Mr. Staffanson, I could not name them, that had been set- 
tled for. They had evidently pieked every poor horse in the country that they 
could get, and brought to that corral. They did not show any good ones. 
though there were some in the stable." 

I also saw a small band of cattle that were at a corral in another part 
of the valley. A few of them looked unthrifty and as if they had not 
shed their winter coats. 

The purely équitable défenses next demand attention. To particular- 
ize some facts : When the site of the old works was chosen, the land 
now occupied by the city of Anaconda was vacant and unoccupied, but 
at the time of the commencement of the construction, and the employ- 
ment of many persons in the construction work, a community was es- 
tablished, and in time the city of Anaconda grew until it now has a 
population of about 12,000. This city owes its growth and prosperity 
to the conduct of the smelting business at the Washoe smelter, and its 
population is dépendent for subsistence, directly or indirectly, upon the 
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continuée! opération of the smelter. It is a well-built city, where many 
people hâve made homes for themselves, has a superior class of busi- 
ness buildings, and had an assessed valuation in 1906 of $3,300,000. 
The people living there hâve made their investments, believing that the 
smelting works would continue to operate, and, as would be natural, 
the products of the Deer Lodge valley— hay, vegetables, garden truck, 
grain, alfalfa, live stock, and other farm products — hâve generally 
fourni ready market at good prices in Anaconda. In 1905, though. 
there were some complaints made against Deer Lodge valley hay, and 
sales were not as ready as they would hâve been had buyers not be- 
lieved the hay was "smoked" ; but in 1906 there was quick sale for it 
ail at current market prices. 

It is proven that, even if the défendants could find a more suitable 
location for the smelter, in order to avail themselves of it a new rail- 
road track System would hâve to be built to convey the ores f rom the 
mines at Butte, and in the construction of new works, which would take 
five years to build, the salvage from the présent plant would not be 
worth more than $1,000,000. Furthermore, the natural advantages for 
a smelting plant, on account of the favorable grades from the mines 
at Butte to the Washoe smelter, and on account of the water and lime 
rock, and other facilities necessary in the economical and profitable op- 
ération of a smelting plant, could not be found elsewhere, and, as a 
resuit, transportation cost would be increased, and mining of a very 
large percentage of the ores now treated at the Washoe smelter could 
not be successfully carried on. No known site exists in Montana where 
the opérations of the Washoe smelter can be carried on with less dam- 
age and inconvenience to surrounding property and inhabitants than 
the présent site. 

As further évidence of the importance of the defendant's works to 
the communities of the state, it is proven : That the total assessed val- 
uation of the property in Deer Lodge county, within which Anaconda 
is situated, in 1904, was $8,120,826; that of such amount $4,058,573 
was assessed against the property of the défendants; that from 1902 
to 1906 the défendants hâve paid more than 51 per cent, of the total 
taxes of the county; and that if an injunction were to be issued, as 
prayed for, the property of the défendants would be practically value- 
less, and necessarily there would be such a réduction in the assessable 
property within the county as to make it impracticable to continue the 
county organization of Deer Lodge county. To show the great harm 
that would be done by the closing of the smelter, it is established 
that Butte, with a présent population of over 70,000, has grown with- 
in the last 30 years from a mining camp, because of the development 
of the copper mines, many of which belong to and are operated by 
the défendants herein. Practically the whole population of Butte dé- 
pends upon the continued opération of the copper mines, and about 
two-thirds of ail of the ores mined at Butte are treated and reduced 
at the Washoe smelter. The efïect of stopping the works at Ana- 
conda would be to deprive Silver Bow county, wherein Butte is sit- 
uated, of at least 30 per cent, of the total taxes collected, and, as a con- 
séquence, there would be a great dépréciation in the value of ail proper- 
ty in that county, which is now subject to assessment, and that, because 
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of the revenues paid to the state by the counties of Silver Bow and 
Deer Lodge, the income of the state would be materially affected. 

It is in évidence, also: That the défendants use vast quantifies of 
coal, coke, and lumber, vvhich are supplied from points within Mon- 
tana, other than Butte and Anaconda, and that in supplying them em- 
ployaient to a large percentage of the population is furnished; that 
during 1906 there were 4,548 men employed in the mines winch fur- 
nished ore to the Washoe smelter; that in the same year there werc 
about 2,500 men employed in the réduction works; that the railroads 
operating within Montana dérive their earnings largely from the 
f reight handled in connection with the opérations of the défendant corn- 
panies ; that, in the first six months of 1906, the défendant companies 
paid to the men employed directly by them, including the money paid 
ont by the companies which ship ores for treatment to the Washoe 
smelter, over $5,000,000; that the railroad f reight paid during the first 
six months of 1906 exceeded $1,400,000 ; and that the défendant com- 
panies paid out for material, largely furnished from différent points 
within Montana, a"d elsewhere, yearly amounts of about $4,000,000. 

As further évidence of the magnitude of the interests involved, it 
appears : That the défendants' works, since 1902, hâve expended over 
$7,000,000 in labor, over $4,000,000 for coal, over $4,000,000 for coke, 
over $740,000 for lime rock, over $1,300,000 for machinery, and over 
$53,000 for lumber; that up to June 30, 1906, the ores treated at the 
Washoe smelter yielded over 590,000,000 pounds of copper, over 25,- 
000,000 ounces of silver, and over 164,000 ounces of gold; and that 
annually from 17 to 20 per cent, of the supply of copper in the United 
States has been produced by the 'Washoe smelter. 

It now remains for me to apply to ail thèse facts as stated principles 
of real justice. Speaking precisely, there is but one record party com- 
plainant, and two défendants, whose rights can legally be adjudicated 
by any decree herein. As a single complainant, Mr. Bliss is not suing 
on behalf of himself and others similarly situated, but relies upon a 
right to injunction as a conséquence of his proof of public nuisance, 
and of the showing that it has been of spécial in jury to himself. The 
évidence of the effects of the smelter smoke upon others besides Mr. 
Bliss is relevant, but its purpose is to show that the smelter interfères 
with the comfortable enjoyment of property of an entire neighbor- 
hood ; while the évidence of the individual damage that Bliss has sus- 
tained, and is still sustaining, and will sustain, is material in fixing 
his status as a private party who can maintain the bill. In this sensé 
lie can be said to act in behalf of others who mav be injured. Miss- 
issippi & Missouri R. R. Co. v. Ward, 2 Black, 492, 17 L. Ed. 311. 
The case, however, has in fact so obvious a bearing upon the interests 
of many others who live in the Deer Lodge valley near to the Washoe 
smelter that complainant was expressing the gênerai situation when he 
testified that he had become the instrument through which a test case 
is being tried between the farmers and the smelting company. 

There is this feature in the concrète case : Bliss will not be driven 
from his home if the opération of the smelter is not enjoined, for he 
never has made his home on his land, and never intends to — that is 
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to say, there is no sentimental concern involved; there is not and 
will not be personal inconvenience or physical discomfort, or even an- 
noyance, to him or his family, on account of the smelter fumes._ To 
him the spécial damage which he has suffered or will sufïer is an 
absolute pecuniary matter. Of such as he has suffered in the past 
there could be exact ascertainment, and, for recovery thereof, there 
appears to be no reason why he cannot bring his action at law with 
trial before a jury and obtain a verdict and judgment. He says how- 
ever, it is unjust that, as an injured party, he should be compelled to try 
actions at law to recover for his spécial injuries, because they will be 
repeated for an indefmite period, or are continuous in character. In 
fact, he goes farther and insists with earnestness that to prevent fu- 
ture in jury his only effective remedy is by resort to a court of equity, 
and that there is no alternative to injunction which will forbid défend- 
ants from operating the Washoe smelter. Although he alleged in his 
amended bill that he could show that the poisonous substances emitted 
from the smelter could be precipitated and impounded at the smelter 
with very little extra cost to the défendants, he offered no proof, what- 
soever, to support the allégation, but chose to put himself on the 
ground that injunction must issue, which will stop the works and 
prevent the treatment of the only ores that défendants now smelt. 
Thus we are confronted directly with the underlying question whether 
injunction must issue without regard to ail the circumstances existing 
in the particular case. 

I need not dwell on the question of power, for it is too well estab- 
lished that, from an ancient date, with regard to nuisance, courts of 
equity hâve jurisdiction, based upon the reasonable certainty of irrép- 
arable mischief, that sort of material injury by one to the comfort 
of another, which requires the application of a power to prevent, as 
well as to remedy, the evil (Jeremy's Equity Jurisdiction, § 310 ; 
Daniell's Chancery Pleading & Practice [6th Ed.] § 1636), but will 
pass to the point of close bearing upon the original question, that of 
discrétion where injury of the character proved in this case is threat- 
ened to be continued. 

In my opinion, where there is presented a conflict of rights, it is the 
duty of a court of equity, in protecting those of the complainant, to 
consider those of the défendant, and in doing so it may consider also 
the injuries that may resuit to others by issuing the writ of injunction. 
Put broadly, then, the proposition is this : The writ of injunction is 
not ex debito justitise for any injury threatened or done to land or 
rights of a person ; but the granting of it must always rest in sound 
discrétion, governed by the nature of the case. To sustain this rule 
I need refer to but a few cases. 

In Parker v. Winnipiseogee Lake Cotton & Woolen Companv, 67 
U. S. 545, 17 L. Ed. 333, the Suprême Court held that, although the 
right of a complainant has been established at law, a court of chan- 
cery will not "as of course" interpose by injunction, but will consider 
ail the circumstances, the conséquences of such action, and the real 
equity of the case. A comparison of injury with the damage which 
would resuit by injunction was made by the court in Atchison v» Peter- 
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son, 87 U. S. 507, 22 L. Ed. 414. The Suprême Court there held that 
injury sustained by accumulation of sand in water used for mining by 
one of the parties to the litigation was hardly appréciable in compari- 
son with the damage which would resuit to the other parties from an 
indefinite suspension of work on their valuable mining claims, and 
that it was right for the court not to interfère by in j miction to re- 
strain their opérations, and to leave plaintiffs to their remedy at law. 
And again, in Osborne v. Missouri Pacific Railway Co., 147 U. S. 
248, 13 Sup. Ct. 299, 37 L,. Ed. 155, the court recognized a distinction 
between the instance of an actual invasion of private rights which 
might be assumed to be essentially irrémédiable, and one where there 
is no direct physical taking of the estate itself, in whole or in part, 
but the infliction of damage in respect to the complète enjoyment of 
the estate, and implied that probably injunctive relief would be award- 
ed ex debito justitise in the one case, while the court would décline to 
interfère in the other. And again, in the Debs Case, 158 U. S. 564, 
19 Sup. Ct. 900, 39 L,. Ed. 1092, the court refers to the frequency of 
suits where the necessity for the exercise of equity jurisdiction of 
public nuisance has depended upon the circumstances of the particular 
case, and, speaking through Justice Brewer, remarks : 

"Of course, circumstances may exist in one case, which do not in another, 
to induce the court to interfère or refuse to interfère by injunction, but the 
jurisdiction, the power to interfère, exists in ail cases of nuisance." 

In New York City v. Pine, 185 U. S. 93, 22 Sup. Ct. 592, 46 L- Ed. 
820, the Suprême Court held that there was no absolute right to an in- 
junction; and they so held in Kansas v. Colorado, 206 U. S. 46, 27 
Sup. Ct. 655, '51 L. Ed. 956, notwithstanding the finding that "percep- 
tible injury" was done by diminution of streams in Colorado to portions 
of the lands belonging to the state of Kansas. "It cannot be denied," 
said the court, "in view of ail the testimony, that the diminution of the 
flow of water in the river by the irrigation of Colorado has worked 
some détriment to the southwestern part of Kansas, and yet when we 
compare the amount of this détriment with the great benefit which has 
obviously resulted to the counties in Colorado, it would seem that equal- 
ity of right and equity between the two states forbids any interférence 
with the présent withdrawal of water in Colorado for purposes of ir- 
rigation." 

A like gênerai rule was clearly recognized in the case of Georgia v. 
Tennessee Copper Company, 206 U. S. 230, 27 Sup. Ct. 618, 51 L. Ed. 
1038. Indeed, the court there préfaces its observations as to the pecul- 
iarities that mark a suit where a state in its capacity of quasi sovereign- 
ty sues for in j miction against citizens of another state, and says that, 
if the state has a case at ail, it is somewhat more certainly entitled to 
spécifie relief than a private party might be, and thereafter observes: 

"This court has not quite the saine freedora to balance the harm that will 
be done by an injunction against that of which the plaintiff complains, that it 
would hâve in deciding between two subjects of a single political power. 
Without excluding the considérations that equity alwnys takes into account, 
we cannot give the weight that was given them in argument to a comparison 
between the damage threatened to the plaintiff and the calamity of a possi- 
ble stop to the défendants' business, the question of health, the character of 
the forests as a flrst or a second growth, the commercial possibllity or im- 
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possibilité' of redueing tlie fumes to sulphuric acid, the spécial adaptation of 
the business to the place." 

Comparison of injury was held proper, too, in Dun v. Lumbermen's 
Crédit Ass'n, 209 U. S. 20, 28 Sup. Ct. 335, 52 L. Ed. 663. 

Additional authority, directly pertinent, is found in Mountain Cop- 
per Company v. United States, 142 Fed. 625, 73 C. C. A. 621, where 
the Court of Appeals of the Ninth Circuit decided that an injunction 
woulcl or would not be issued as the exercise of sound discrétion war- 
ranted, guided always by certain established rules which meant a con- 
sidération of ail the circumstances of each case. And in the very récent 
case of McCarthy v. Bunker Hill & Sullivan Mining & C. Co. (C. C. 
A.) 164 Fed. 927, decided since the Suprême Court décisions in Kan- 
sas v. Colorado and Georgia v. Tennessee Copper Company, supra, 
after a very careful investigation and considération of the importance 
of the principle involved, the Court of Appeals for this, the Ninth, cir- 
cuit, reaffirmed the rule established in Mountain Copper Company v. 
United States, supra ; Judge Ross saying : 

"To an injunction, however, even on final hearing, no one bas an absolute 
and unqualitied right. Sueh an application appeals to the conscience of the 
chance] lor, to the exercise of a wise and sound discrétion, and should be grant- 
ed or withheld according to the equities of the case as made to appear by the 
record. Each case must be considered and made to dépend upon its own par- 
ticular facts and circumstances, in the considération and détermination of 
which the gênerai rules governing courts of equity are to be borne in mind 
and applied. * * * Nor should an injunction be granted in any case where 
it will necessarily operate contrary to the real justice of the case. Further- 
inore, where, as in the présent case, it is sought to enjoin a lawful business, 
the court should give due considération to the comparative injury which will 
resuit from the granting or refusai of the injunction sought." 

Among the leading cases quite like that at bar, which sustain the 
proposition as heretofore laid down, is Madison v. Copper Company, 
113 Tenn. 335, 83 S. W. 658; while, of thèse which are relied upon as 
holding to a différent doctrine, American Smelting & Refining Co. v. 
Godfrey (C. C. A.) 158 Fed. 225, is undoubtedly the most important. 
The facts in that case made a much stronger showing for injunction 
than in this. There, 409 farmers, who lived upon their lands as 
their homes, joined in the bill as complainants, asking injunction 
against certain copper smelting companies in Sait Lake county, Utah. 
The fact was that the opération of the smelters resulted in very great 
damage to, if not the total destruction of, complainants' property, and 
the fumes were impairing or injuring the health of those living upon 
their farms. Under such conditions the rule which permits a balancing 
of injuries and benefits, or of comparative convenience or inconven- 
ience, was held to be of no avail to défendants, and hence injunction 
in a modified form issued. The case may therefore, on its facts, be 
distinguished from the one under investigation ; but if the learned 
court intended to lay down as a principle that, when there lias been 
any invasion of right, by one in the conduct of a business lawful 
in itself, there can be no considération of comparative losses and bene- 
fits, and of circumstances of conséquence to défendant and to others 
in issuing the writ of injunction, then the décision is not in harmony 
with the cases of Mountain Copper Co. v. United States, supra, and 
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McCarthy v. Bunker Hill & Sullivan Mining & C. Co., supra, decided 
by the Court of Appeals of this, the Ninth, circuit. But the décision 
in the Utah case must be taken with its spécial facts. I repeat, too, that 
the rule of the McCarthy Case, supra, was established after the déci- 
sions of the Suprême Court in Kansas v. Colorado, supra, and Georgia 
v. Tennessee Copper Company, supra, to neither of which cases does 
the opinion in American Smelting & Refining Company v. Godfrey, 
supra, refer. Believing, then, as I do, that the doctrine of the Mc- 
Carthy Case, supra, accords with the principles of equity, as expounded 
by the Suprême Court in its most récent expressions, it becomes au- 
thority for this court. A clearly announced reason for the gênerai 
rule is Story's statement : 

"Courts of equity constantly décline to lay down any rule which shall limit 
their power and discrétion as to the particular cases in which such injunc- 
tions shall be granted or withheld. And there is wisdom in this course, for 
it is impossible to foresee ail the exigencies of society which may require 
their aid and assistance to protect rights or redress wrongs. The jurisdic- 
tion of thèse courts thus operating by way of spécial injunction is manifestly 
indispensable for the purposes of social justice in a great variety of cases, 
and therefore should be fostered and upheld by a steady confidence. At the 
saine tirne, it must be admitted that the exercise of it is attended with no 
small danger, both from its summary nature and its liability to abuse. It 
ought therefore to be guarded with extrême caution and applied only in very 
clear cases ; otherwise, instead of becoming an instrument to promote the pub- 
lic as well as private welfare, it may become a means of extensive and per- 
haps of irréparable injustice." Story's Equity Jurisprudence, § 959b. 

The discussion next easily leads me to inquire how this judicial dis- 
crétion should be used. No one would contend, for instance, that a 
discrétion would be well exercised which would withhold injunction at 
the request of one injured, against one conducting a business in itself 
unlawful, no matter how vast were his interests, or what the consé- 
quences might be ; nor would the exercise of a discrétion be sanctioned 
which would refuse to abate a nuisance solely because the business, out 
of which the nuisance has arisen, is lawful and extensive, while the 
right of the person wronged is insignificant, or his estate humble, for 
this would be abuse. And the writ would be equally unwisely issued 
on the pétition of one who, no matter how weak he might be, has 
sought it to extort his own terms, from an individual or corporation, 
by way of damages to his property ; or, stated more comprehensively, 
in its scope the principle is that the courts should not issue the writ in 
any case where its opération is really oppressive and destructive of a 
lawful occupation, and where its issuance would work vastly more 
harm to a défendant and many others than it would benefit the com- 
plainant. Judge Cooley, in Edwards v. Allouez Mining Co., 38 Mich. 
46, 31 Ara. Rep. 301, said : 

"An injunction is not a process to be lightly ordered in any case. Where 
the effect will be to présent to the owners of a valuable mill the alternative 
either to purchase complainant's lands at his own price or to sacrifice their 
property, any court having the power to order it ought very carefully to 
scrutinize the case and make sure that equity requires it. In theory its pur- 
pose is to prevent irréparable mischief ; it stays an evil, the conséquences of 
which could not adequately be compensated if it were suffered to go on. 
* » * 'There is no power,' says Mr. Justice Baldwin, 'the exercise of which 
is more délicate, which requires greater caution, délibération, and sound dis- 
crétion, or is more dangerous in a doubtful case, than the issuing of an in- 
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junctlon. It ls the strong arm of equity, that never ought to be extended ub- 
less to cases of great injury where courts of law cannot afford an adéquate or 
commensurate reinedy in damages.' Bonaparte v. Camden, etc., R. R. Co., 
Baldw. 218, Fed. Cas. No. 1,617. Ail the cases referred to show that the court 
looks beyond the actual injury to contemplate the conséquences, and, however 
palpable may be the wrong, it will still balance the inconveniences of award- 
ing or denying the writ, and adjudge as thèse may incline the judicial mind. 
Grey v. Ohio, etc., R. R. Co., 1 Grant, Cas. (Pa.) 412 ; Varney v. Pope, 60 Me. 
192 ; Bosley v. McKim, 7 Har. & J. (Md.) 468. Even in the case of a palpable 
violation of a public right to the annoyance of an individual, he must show the 
equity which requires this summary interférence as the only adéquate means 
of obtaining justice. Sparhawk v. Union Passenger Railway Co., 54 Pa. 401." 

Fundamental and inexorable in its equality is the law that no person 
can hâve more rights than his neighbor, because fortune has so shaped 
conditions that the one owns more money or land or chattels than the 
other; but when there are two citizens, each of whom is engaged in a 
lawful business, one in mining, the other in farming, and there cornes 
a conflict where neither can enjoy his own property without interfering 
to some extent with his neighbor in the enjoyment of his, then it is that 
the problem is presented how to fix the rights of each so as to secure 
to each the largest measure of liberty possible under ail the circumstan- 
ces of the particular case. Then it is that the court should so frame its 
decree as to avoid the destruction of the rights of either. In the west- 
ern states, questions of such a nature often arise with respect to the 
uses of the waters of the streams where placer and quartz miners hâve 
to pollute the water to some extent before it flows down to the ranch- 
men, to be used by them in irrigation of the valley below ; but the courts 
hâve solved them without compelling either to sufïer irréparable dam- 
age, although, in the solution, each has to sufïer a certain amount of 
inconvenience, and perhaps recurring damage. Equitable arrange- 
ments may often be made when we recognize the principle that, as a 
philosophie condition of the complexities of society, to some extent men 
must yield the full enjoyment of certain individual rights. 

We therefore ask: Can both industrial and agricultural welfare 
be preserved under the exigencies of the whole case before us? If 
they may, the court will meet the situation by evolving a rule of conduct 
whereby both can exist together. The maxim, one must so use his 
rights as not to infringe upon the rights of another, must be upheld by 
preserving the absolute right to recover judgment for damages where- 
ever substantial injury is shown ; but there is no inconsistency between 
this principle and that which makes the writ of injunction a matter for 
the sound discrétion of the court. 

In reflection upon the intricacies of the suit, I cannot overlook the 
historical fact that Congress, through its beneficent législation, invited 
the exploitation of the Rocky Mountains by prospectors for the pre- 
cious metals, and that, as a resuit of the value and extent of the mines 
discovered in this and other mining states, population has increased, 
labor has been in demand, cities hâve been built, business has expand- 
ed, commerce has thrived, transportation facilities hâve changea and 
improved. What was a wilderness less than half a century ago has, 
principally through the development of minerai wealth, become a scène 
of energy and restless activity. With the miners there came ranchmen., 
who went into the valleys to raise produce and live stock, so that, grad- 
167 F— 24 
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ually, along with the minerai development has come a large measurc 
of agricultural prosperity. Not many years since, under the progress 
of scientific learning, processes for the treatment of the lower grades 
of ore were discovered; mills to extract the metals became features of 
economical mining; and, in time, superseding the more primitive forms 
of reducing ores, smelting became practicable, and was only made avail- 
able within Montana by the investment of large capital in industrial 
plants. In this forward movement défendants joined by the érection 
of their smelter, and it is a demonstrated fact that in its extensive 
ramifications the Washoe smelter and its opération hâve been a signifi- 
cant force toward the material development and upbuilding of the state 
of Montana, including the valley where complainant's lands are situat- 
ed. Of course the business of copper smelting, like that of farming, 
is in itself lawful, though, in its conduct, some injury to others in the 
immédiate vicinity of the smelter would seem to be unavoidable be- 
cause of the arsenic in the smoke. 

The resuit of testing the rights of Mr. Bliss, apart from his connec- 
tion with the farmers' association, is this: That he can go into a 
court of law and recover ample compensation for his losses of 1905, 
1906, 1907, and 1908, and up to the time of a verdict, no matter how 
great his damage might be. If he there recovered substantial damage 
for injury done him by the acts of the défendants, thus having sepa- 
rated the damages so done to his premises from those which are due 
to his own neglect, and thereafter should make a fit case to be followed 
by such an injunction as he prays for, the injunction would be in time 
to arrest the further progress of mischief ; and I doubt if a ruling ac- 
cordingly would be unjust in itself, while it would hâve highly valued 
précèdent, for the Lord Justices of England, in Salvin v. North Brance- 
peth Coal Co., 9 Chancery Appeals, 705, made such an order in a 
suit where plaintif! sought a writ on the ground of smoke nuisance, to 
stop a large commercial work. Or, when we go to the farthest extent 
in treating this suit as really one which includes as quasi parties the 
farmers in the association, we still find that it might not be harsh to 
deny him any équitable relief herein, inasmuch as he refused to con- 
sider an offer of purchase of his place, not because the offer would not 
hâve afïorded him complète satisfaction (for presumably it would), 
but because he had surrendered the control of his own afïair to the 
farmers' association, and thus aligned himself with them in carrying 
out their threat that they would enforce their rights in equity unless 
défendants bought their lands and property outright for full values 
(which were the sums they deemed the measure of their damages), and 
unless such purchase was consummated by payments of such values in 
cash within 60 days after demand, and that, too, without according to 
défendants the privilège of having possible counter proposition enter- 
tained. So, from the view point of the relation of the farmers' associa- 
tion toward the défendants, a court of equity should be very reluctant 
to put défendants in the position the association would put them in. 

In this respect, the case finds some analogy with that of New York 
City v. Pine, supra, where injunction was sought to restrain the city of 
New York from maintaining a dam on a river, and diverting the waters 
thereof from their natural flow through the farm of plaintiffs. The 
dam as completed damaged the property of plaintiffs in a substantial 
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sum. Injunction was issued, but ordered dissolved by the Suprême 
Court. Among other things, the court said : 

"It is true the testimony discloses that the plaintiffs and the city had been 
trying to agrée upon the amount of compensation, but that shows that the 
plaintiffs were seeking compensation for the injuries they would sustain, and 
were not insisting upon their alleged right to an abandonment of the work. 
It is one thing to state a right and proffer a waiver thereof for compensation, 
and an entirely différent thing to state the saine right and demand that it 
should be respected. In the latter case the défendant acts at his péril ; in 
the former he may well assume that payment of a just compensation will be 
accepted in lieu of the right. In the latter the plaintiff holds out the single 
question of the validity and estent of the right; in the former he présents 
the right as the foundation for a claim for compensation, and his threat to 
enforce the right if compensation is not made is simply a club to compel pay- 
ment of the sum he deems the measure of his damages. * * * If this in- 
junction is permitted to stand, the city must pay whatever the plaintiffs see 
fit to demand, however extortionate that demand may be, or else abandon the 
work and lose the money it has expended. While we do not mean to inti- 
mate that the plaintiffs would make an extortionate demand, we do hold that 
equity will not place theni in a position where they can enforce one." 

Finally, in the last analysis, when, in connection with the attitude 
of Mr. Bliss, direct and vicarious, we weigh the uncertainty of his 
proof as to the amount of past damages done to his land, or of fu- 
ture damages to be done to his pastures by the acts of thèse défend- 
ants, together with the fact that he has not resorted to a court of law 
to recover any damages at ail, and balance thèse matters against the 
stern fact that, if défendants are enjoined as prayed for, they must 
either buy the lands of the farmers at their own priées, or sacrifice 
their pfoperty ; that, if enjoined as prayed for, their smelter must close ; 
that, if it does close, their business and great property will be practical- 
ly ruined; that a major part of the sulphide copper ores of Butte can- 
not be treated elsewhere within this state; that thousands of défend- 
ants' employés will hâve to be discharged ; that the cities of Anaconda 
and Butte will be injured irreparably by the gênerai effect upon internai 
commerce and business of ail kinds; that professional men, banks, busi- 
ness men, working people, hôtels, stores, and railroads will be so vitally 
affected as to cause unprecedented dépression in the most populous 
part of the state; that the county government of one county of the 
state may not be able to exist ; that the farmers of the valleys adjacent 
to Butte and Anaconda will not hâve nearly as good markets as they 
hâve enjoyed; that the industry of smelting copper sulphide ores will 
be driven from the state; and that values of many kinds of property 
will either be practically destroyed or seriously affected — remember- 
ing, always, that the courts of law are open to Mr. Bliss, I hold that, 
under the évidence, as he has submitted his case, discrétion, wisely, im- 
peratively guided by the spirit of justice, does not demand that injunc- 
tion, as prayed for, should issue. 

It does not necessarily follow, however, that his bill should be dis- 
missed. This has been a litigation of over-much expense. Its consé- 
quences are of interest to many people, and, keeping in mind the es- 
sential fact that animal health is being affected, if there can be any 
reasonable préventive remedy applied by a court of equity, every 
larger considération demands that it should be ; that is to say, not- 
withstanding the déniai of the writ, as prayed for, if a measure of 
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ïelief less than that which complainant has proved he is entitled to 
can be awarded to him, he should hâve it by some form of judicial 
order. Equity, having jurisdiction of the parties and the subject-mat- 
ter, will therefore retain the bill, in diligent effort to afford ail the 
relief reasonably possible under its allégations. Where the défendant 
has a clear ultimate right to do the act sought to be enjoined upon 
certain possible conditions, the courts will endeavor to adjust their 
orders so on the one hand as to give to the complainant the substan- 
tial benefit of such conditions, while not restraining the défendant 
from the exercise of its ultimate rights. McElroy v. Kansas City (C. 
C.) 21 Fed. 257. 

I am always deeply sensible, too, how especially important it is, in 
the practical préservation of the equality of the law, that, when a man 
of limited means seeks relief against a corporation or individual of 
very great wealth, his property rights must be protected with scrupu- 
lous care against threatened or continuing unlawful encroachments, 
without unnecessarily forcing him into litigation so expenSive or pro- 
tractf.d that it may mean impoverishment or déniai of substantial jus- 
tice. Let it not be understood that, in saying this, I mean to imply 
that défendants herein hâve assumed any un f air attitude toward Mr. 
Bliss or others in the Deer Lodge valley. On the contrary, as the 
case is submitted, it appears that they were ready to treat with him 
and other landowners, and were willing to buy his land, and consider 
claims of injury; but their advances were checked by Mr. Bliss' re- 
fusai to sell, and by the ultimatum of March 4, 1905, from the asso- 
ciation. Nevertheless, the court will not peremptorily turn the com- 
plainant away, but will use its power, already invoked in this suit, 
to give him such relief as may be reasonably possible, without destroy- 
ing défendants' business; but, for lack of information, the court can 
now make no such spécifie order as will be just to both sides. Accord- 
ingly, after a study of the évidence of Mr. Mathewson, superintendent 
of the Washoe smelter, I take it upon myself as a chancellor to say that 
I am not satisfied that the construction of additional arsenic furnaces 
will not help the situation, or that there may not be some System of 
spraying the smoke and cooling the gases which will aid in settling 
flile dust, or that a greater width and height to the chambers may 
not be effective aids, or that a further System of filters may not be 
devised, or that briquetting nue dust may not be of help, or that an 
arrangement of bags may not be made, or other means applied, per- 
haps discovered since this suit was instituted, which will materially 
reduce the quantities of escaping arsenic. I therefore think the more 
équitable course to pursue is to càll for further évidence with respect 
to the subject of adopting other or additional means to prevent the re- 
Iease of arsenic, to the end that I may be more fully advised in the 
premises before making final disposition of the case. 

The order in the case is that the injunction, as prayed for, is 
denied ; but the bill is retained for the purpose of enabling the court 
to receive further testimony as to possible means of so treating the 
nue dust as to reduce the quantities of arsenic now suffered to be re- 
leased from the stack, and thereafter making any such spécifie order 
as may be équitable and right. As it is important that the matter be 
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disposed of before spring, the court will set the hearing of fuither 
évidence for Monday, February, 15th, at 10 o'clock a. m., and hereby 
directs that a subpœna be issued for Mr. Mathewson, requiring him 
to appear and testify at that time. Complainant and défendants may 
produce any witnesses they please, to testify upon the point stated, 
and the court reserves the right to call for others. Counsel for com- 
plainant and défendants will be notified of this order, and are request- 
ed to be présent on the 15th of February to aid in the investigation, 
and in suggesting such further orders of court as may be justified. 
Costs to abide final order. 



HOLEPROOF HOSIERY CO. v. WALLACH BROS. 

(Circuit Court, S. D. New York. November 11, 1908.) 

L Trade-Maeks and Tbade-Names (8 59*)— Infbingement— Names Similab in 
Meaning. 

The word "Holeproof," used as a trade-mark for hosiery, eonceding its 
validity, is not infringed by the use by another manufacturer for a similar 
article of the naine "Knotair." 

TEd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent, 
Dig. §§ 68-72; Dec. Dig. § 59.*] 

2. Tbade- Marks and Tbade-Names (§ 70*)— Unfaib Compétition— Imitation 
of Packages. 

The use by défendant, In packing hosiery for the retail trade, of boses 
end labels similar in color and appearance, and in the kind of type and 
color of printing thereon, to those previously in use by complainant for 
its own product, together with a similar mode of dressing the packages, 
and the fact that defendant's salesmen in some instances pnltned off its 
goods on customers as those of complainant, held to coustitute unfair com- 
pétition, which entitled complainant to a preliminary injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 81 ; Dec. Dig. § 70.* 

Unfair compétition, see notes to Scheuer t. Muller, 20 C C A. 165; 
Lare v. Harper & Bros., S0 C C. A. 376.] 

In Equity. Bill to restrain trade-mark infringement and unfair 
trading. On motion for a preliminary injunction. 

The Kalamazoo Knitting Company, which was engaged in the manufacture 
of knitted products at Milwaukee, Wis., about the year 1897 began the manu- 
facture and marketing of hosiery of peculiar wearlng qualifies, to which it 
applied as a name the word "Holeproof," and a device, consisting of the words 
"Holeproof Socks," or "Holeproof Hosiery," inclosed in a circular garter sur- 
mounted by a crown. This hosiery was sold under a printed guaranty that 
each pair of socks or stockings would wear for six months without hôles or 
would be replaced. The business increased, and in 1904 complainant, Hole- 
proof Hosiery Company, was organized under the laws of Wisconsin for the 
purpose of selling and dealing in the product manufactured by the Kalamazoo 
Knitting Company and sold under the name "Holeproof," the device, and with 
the guaranty above referred to. The persons organizing and conducting the 
Holeproof Hosiery Company were the same as those who conducted and oper- 
ated the Kalamazoo Knitting Company; the organization of the complainant 
being merely a niatter of business convenience. Complainant acquired from 
the Kalamazoo Knitting Cotapany the business of selling hosiery under the 
name "Holeproof" and the good will of such business, the exclusive right to 
the name "Holeproof," the trade-mark device, and ail other trade-marks, 
labels, and indicia. Complainant continued the marketing of the product, 

•For other cases see same topic & j nuhber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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which was and still Is manufactured exelusively for tlie complahiant by the 
Kalaniazoo Knitting Company, and continued the use of tlie name, tràde-inark, 
and devices. In 1904 coniplaiiiant adopted a for m of guaranty, consisting of 
a strip composed of a séries of coupons separated by perforations. Tlie guar- 
anty provided that if any pair of Holeproof soeks or hose needed darning with- 
in six nionths, if surrendered with one of the eouixms showing the date of 
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purehase, a new pair would be supplied without cost to the purchaser. This 
niethod of guaranteeing hoslery against wear was, as far as appeared, orig- 
inal with complainant and its predecessor, and the form of guaranty used 
was distinctive. Complainant also adopted as a container for six pairs of 
hose a yellow box bearing the name "Holeproof," the trade-mark device, and 
printed matter and directions in red and black type arranged in a cliaracter 
istic manner. Attached to each pair of socks was a tag or ticket bearing 
certain printed advertising matter in red and black, the naine "Holeproof,'' 
and the trade-mark device. Around each half a dozen pair of socks or 
stockings was placed a band showing the word "Holeproof" and the trade- 
mark device in red and black, and placed in each box was an advertising 



Wrapper on inside of Coni- 
plainant's Boxes. 
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slip and one of the guaranty coupons above described. Complainant's product 
has been extensively advertised, and it appeared tbat it was asked for and 
referred to on the market as "Holeproof Socks" and "Holeproof Hosiery," 
and by reason of the guaranty to some extont as "Guaranteed Hosiery" and 
"Guaranteed Socks." It also appeared that complainant's product was iden- 
tified by the appearance of the guaranty coupons or tickets and the gênerai 
get-up of the package, as well as by the naines above given. Défendant, Wal- 
lach Bros., was a New York corporation operating a number of retail haber- 
dashery shops in Xew York City. Shortly before the institution of this suit 
défendant began dealing in hosiery manufactured by the Knotair Hosiery 
Company and sold under the name "Knotair Guaranteed Hose," and put uy> 
in yellow boxes containing half a dozen pairs and bearing devices and print- 
ed matter like complainant's, printed in red and black and with bands, tags, 
slips, and guaranty coupons or tickets closely resêmbling those of complain- 
ant in color, arrangement, and appearance. It was also shown that on sev- 
eral occasions at défendants' stores persons asking for "Holeproof Hosiery" 
had been furnished with "Knotair Guaranteed Ilose," without explanation. 

King & Booth (Reed & Rogers, of counsel), for complainant. 
Gardenhire & Jetmore (Mr. Jetmore, of counsel), for défendant. 

HOUGH, District Judge. The motion, as shown by the moving 
papers, is to obtain pendente lite an injunction "in manner and form 
as set forth in the bill of complaint." An analysis of the prayer for 
relief in the bill, taken in conjttnction with the answer and the body 
of the bill and the affidavits submitted on this motion, leads me to 
think that the relief demanded may be fairly stated under the fol- 
lowing heads : 

/ Complainant wishes to prevent défendant (1) from using in con- 
nection with hosiery the word "Holeproof," or any like word; (2) 
from using in like connection the words "guarantee," "guaranteed 
hose," or "guaranteed hosiery," or words similar thereto; (3) from 
employing in like connection boxes, labels, guaranty tickets, bands, 
or devices identical with or deceptively similar to those referred to in 
the bill and produced on this hearing; and (4) from selling or offer- 
ing for sale as guaranteed hosiery, or "Holeproof" hosiery, or other- 
wise as a product of the complainant any product not the complain- 
ant's. 

First. The first branch of the prayer for relief raises the question 
whether "Knotair" is a like word to "Holeproof," or so similar thereto 
as to be likely to deceive the average purchaser of the product to 
which it is applied ; i. e., hosiery for men and women of no very 
high grade. By this I mean hosiery which may reasonably expect 
purchasers from among persons in moderate circumstances. This is 
to be regarded as a question of trade-mark, and the point should not 
be obscured by simultaneously considering suggestions of unfair com- 
pétition. Laying aside the question (not raised at bar) whether 
"Holeproof" is not a descriptive word, and one descriptive of qualities 
which no pair of wearable stockings can ever really possess, and 
whether the word "Knotair" is not open to the same criticism, the 
question is this : If there were absolutely no similarity in the dressing, 
advertising, wrapping, and method of selling thèse two brands of 
hosiery, except the use of the trade-mark "Holeproof" by one pro- 
prietor, and of the trade-mark "Knotair" by the other, could infringe- 
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ment be declared ? To me it is quite plain that there would be no 
infringement, and the matter is assuredly not so clear as to warrant 
the issuance of a preliminary injunction under this branch of the 
relief prayer. 

Second. As interpreted in argument, the second item of relief pray- 
ed for means that défendant should be restrained from selling "Kno- 
tair" hose as guaranteed hose or guaranteed hosiery. Since it is ad- 
mitted that as a business method the guaranteeing of hosiery or any 
other article of merchandise is open to the world, this line of argu- 
ment suggests the query whether any development of the business 
of selling hosiery with a guaranty can so effectually appropriate to 
one manufacturer or merchant the right to call his product "guar- 
anteed hosiery" as to prevent other persons from doing the same, 
provided they do nothing else objectionable. But this inquiry need 
not be pursued, because in my opinion the complainant has not shown 
that it has so completely appropriated and made its own the business 
of selling guaranteed hose as to render the use of that phrase (with- 
out more) suggestive to the gênerai public of their "Holeproof" 
product. Assuming the answer to the légal question to be in favor 
of complainant, the évidence is not strong enough to warrant this 
relief pendente lite. 

Third and Fourth. In my opinion the évidence is overwhelming that 
in the packing, labeling, dressing, use of colors, and arrangement of 
type défendant has used and is using unfairly compétitive methods. 
The weight of évidence is also in favor of complainant in asserting 
that défendant, through its salesmen, has palmed off its goods upon 
customers as the goods of complainant. 

The injunction as prayed for will issue, except that défendant will 
not be enjoined from using the word "Knotair," as applied to hosiery, 
provided such use be not accompanied by the deceptive compétitive 
method above indicated, and excepting, also, that défendant will not 
be enjoined from advertising, naming, or describing "Knotair" hosiery 
as guaranteed hose or hose sold with a guaranty, provided that such 
expression of warranty be not contained, printed, set forth, or adver- 
tised in words, letters, or figures calculated to induce belief that dé- 
fendants guaranteed "Knotair" hosiery is complainant's guaranteed 
"Holeproof" hosiery. 

The injunction order will be settled on a notice of four days. 
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HOLEPROOF HOSIERY. CO- v. FITTS et al. 

(Circuit Court, D. New Jersey. Novemlier 18, 1908.) 

Tbade-Maeks and Trade-Names (§ 70*) — Unfair Compétition— Imitation of 
Name and Dress. 

Complainant, tlie Holeproof Hoslery Company, was a manufacturer of 
stockings and soeks sold and extensively advertised under tbe naine of 
"Holeproof Hoslery." They were put up in boxes containing six pairs 
each, in each of which was a card on wliicli was a printed guaranty 
against holes resulting from wear for a period of six months, with 
a coupon for each pair. After such business had been conducted for a 
number of years and had becoine profitable, défendants established a 
similar one under tbe name of "No-Hole Hosiery Company," putting u]> 
tbeir product in boxes similar in size and color to complainants, witb 
the name of the company thereon, although having différent printed mat- 
ter, and each containing a guaranty card similar in gênerai style and 
appearance and having thereon a Verbatim copy of complainant's guar- 
anty. HeU, tliat such simulation of the name and the guaranty card 
was evidently witb. design, and constituted unfair compétition, which, 
it being shovvn that it in fact deceived purchasers, entitled complainant to 
a preliminary injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 70.* 

Unfair compétition, see notes to Scheuer v. Muller, 20 C. C. A. 103; 
Lare v. Harper & Bros., 30 C. C. A, 376.] 

In Equity. 

McDermott & Enright (Frank F. Reed and Edward S. Rogers, of 
Counsel), for complainant. 

Vreeland; King, Wilson & Lindabury, for défendants. 

CROSS, District Judge. The complainant by its bill of complaint 
charges the défendants with infringement of its trade-mark and with 
unfair compétition in trade. The matter cornes before the court on 
an application for a preliminary injunction, upon bill and affidavits 
and answering affidavits. The proofs do not satisfactorily show in- 
fringement of the trade-mark, but do show unfair compétition in 
trade with sufficient clearness to warrant at least a portion of the 
relief prayed for. The défendants, or one of them, the other actively 
participating, are transacting the same kind of business as the com- 
plainant under the name and style of the "No-Hole Hosiery Com- 
pany." 

It appears that the complainant and its immédiate predecessor in 
business hâve for the past 10 years been engaged in selling socks 
and stockings known as "Holeproof Hosiery." Its trade therein has 
been largely advertised and a successful business established. One of 
the features of its trade consists in guaranteeing its product against 
holes resulting from wear for a period of six months. Each package 
which it puts out comprises six pairs of socks or stockings, and in- 
closed in the package is a guaranty of the character above stated. The 

•For otlier cases see same topic & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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card on which the guaranty is printed is of a size and shape to very 
nearly fit the interior of the pasteboard box in which the stockings 
are put upon the market. There is more or less printed matter at 
the beginning and end of the card expressing the terms of the guar- 
anty, and intervening this printed matter are six numbered coupons, 
designed to cover, respectively, the six pairs of stockings which ac- 
company the guaranty. The défendants use a guaranty card which 
in gênerai style and appearance is the sarae as the complainant's, 
while its language is a Verbatim copy. No such imitation could hap- 
pen by accident. It was manifestly designed. Furthermore, the com- 
plainant's product and the défendants', for the most part, is put upon 
the market in a yellow pasteboard box of the same gênerai size and 
appearance, although the printed matter upon the two boxes is not 
the same. The défendants' box, nevertheless, does advertise the con- 
tents as "no-hole hosiery," or as made by the No-Hole Hosiery Com- 
pany. 

As already stated, the boxes, although of the same color, are not 
identical, although similar, but, taken in connection with the words 
''no-hole" and the guaranty card, are susceptible of being confused, 
in the public mind, with the packages and product of the complain- 
ant. That this is so is not open to argument at this time, since the 
complainant's affidavits show spécifie instances of such confusion. It 
is apparent that, while the package and guaranty card as accessories 
aid in producing this confusion, it is the use of the hyphenated word 
"no-hole" which is the culminating and controlling factor therein. 
Holeproof hosiery and no-hole hosiery convey to the casual pur- 
chaser the same idea, or at least leave upon his mind the same gên- 
erai impression. The défendants hâve been in business but a few 
months, and the affidavits permit the inference that they had the 
complainant's name, package, and guaranty card before them when 
they conceived their own. If they had intended to carry on a bona 
fide business, they certainly woukl not in so many important respects 
hâve copied or closely imitated the complainant's name and methods. 

I am unwilling, however, to enjoin the défendants, at this time, 
from the use of the word "guarantee" or "guaranteed," or from the 
use of a yellow box in connection with the packing and sale of their 
hosiery, but nevertheless unhesitatingly reach the conclusion that the 
défendants upon this application should be enjoined against the use 
of the words "no-hole," both in their business name and style, and 
also in connection with the advertising, packing, and sale of their 
product. A multitude of cases in which more remote approximations 
hâve been enjoined might be cited, were it at ail necessary. The prin- 
ciples upon which the complainant herein is entitled to relief are clear- 
ly laid down in Fuller v. Huff et al., 104 Fed. 141, 43 C. C. A. 453, 
51 L. R. A. 332, and cases therein cited. They should also be en- 
joined from the use of a guaranty card like or similar to that of the 
complainant. An injunction upon thèse lines imposes no undeserved 
hardship upon the défendants, since they had no right to trench, as 
they hâve done, upon the established rights and good will of the com- 
plainant, and under the guise of artifice and simulation acquire in a 
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few weeks what the complainant had achieved only after years of 
effort and expense. 

In thèse respects an injunction will be allowed. In ail others it 
will be denied. 
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HOLEPROOF HOSIERT CO. v. RICHMOND HOSIERY MILLS. 

(Circuit Court, N. D. Georgia, N. D. November 21, 1908.) 

Tbade-Marks and Tbade-Names (§ 92*) — Infkingement — Suit fok Injonc- 
tion— SUFFICTENCY OF BI.LL. 

Where a bill states a cause of action which entitles the complainant to 
relief aguinst the use by défendant of certain trade marks and names 
in combination, it will not be held demurrable because he may not be en- 
titled to enjoin their use separately, or to relief to the full extent prayed 
for. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 102 ; Dec. Dig. § 92.*] 

In Equity. On demurrer to bill. 

Slaton & Phillips, Frank F. Reed, and Edward S. Rogers, for com- 
plainant. 

Smith & Carswell, for défendant. 

NEWMAN, District Judge. This bill is brought by the Holeproof 
Hosiery Company against the Richmond Hosiery Mills to enjoin the 
latter company from using on boxes of hosiery and on wrappers 
around the hose certain trade-marks adopted and used by the com- 
plainant company on hosiery put on the market by it. It allèges that 
prior to 1897 the Kalamazoo Knitting Company, of Milwaukee, Wis., 
was engaged in the manufacture of gloves, hosiery, and similar arti- 
cles, and that about 1898 this company devised hosiery of a peculiar 
manufacture and material, which possessed unusual wearing qualities, 
and which was given the name "Holeproof." At the same time the 
Kalamazoo Knitting Company adopted an original trade-mark device, 
consisting of the name "Holeproof," accompanied by the word "Sox" 
or "Hosiery," inclosed in a circular garter, surmounted by a crown, 
below which appeared a characteristic monogram. Also that about 
1898 the said Kalamazoo Knitting Company devised other hosiery of 
peculiar manufacture and material, which also possessed unusual wear- 
ing qualities, which product was given the name "Toeproof." At the 
same time the said company adopted an original trade-mark device, 
consisting of the name "Toeproof," accompanied by the word "Sox" 
or "Hosiery," inclosed in a Maltese cross. 

It is alleged that the Kalamazoo Knitting Company continued in the 
manufacture and sale of said product, and the use of said trade-mark 
names and devices from about July, 1898, until July, 1904, at which 
time the complainant company, Holeproof Hosiery Company, was or- 
ganized under the laws of the state of Wisconsin. This organization 
was accomplished by substantially the same persons who had thereto- 
fore operated and controlled the Kalamazoo Knitting Company, for 
the purpose of handling said hosiery; and for valuable considération 
the Kalamazoo Knitting Company sold, assigned, and transferred unto 
the complainant company the trade-mark names and devices and ail 
trade indicia, so that the complainant company is the sole and exclu- 
sive owner thereof. Also that, in order to further individualize its 

•For other cases see same topic & i kumbeb in Sec. £ Am. Digs. 1907 to date, & Rep'r Indexer 
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product, the complainant company packed said hosiery in boxes of a 
yellow color with gilt edges, holding six pairs each of socks or stock- 
ings, with the trade-mark name and device stamped upon the top and 
ends of the boxes. It is alleged that it is also the custom of the com- 
plainant company to stamp the trade-mark device upon the feet of 
the socks or stockings. Further, that at the time the Kalamazoo 
Knitting Company inaugurated the manufacture of said hosiery said 
company conceived the idea of guaranteeing the same against wear 
for six months, and offered to* replace, and did replace, any socks or 
stockings in which holes appeared within six months from the date of 
purchase, under the ternis of a guaranty ticket which was attached 
to each pair of socks or stockings. This idea of guaranteeing hosiery 
against wear was original with the Kalamazoo Knitting Company. It 
is alleged that the right to ail of the above was obtained by the com- 
plainant company from the Kalamazoo Company. That in connection 
with the guaranty by the Holeproof Hosiery Company of its hosiery 
it has used the words "Guaranteed Sox," "The Hose Sold with a 
Guaranty," "The Sox Sold with a Guaranty," and other similar phras- 
es, and that the public is in the habit of asking at retail stores for com- 
plainant's product under the name of "Guaranteed Socks," meaning 
solely the product of the complainant company, and that the com- 
pany is frequently spoken of as "Guarantee Hosiery Company." That 
long after the complainant company's product had become widely 
known and established under its trade-mark names and devices the 
défendant, Richmond Hosiery Mills, in conj miction with one M. D. 
Stevenson, manufactured hosiery which is in appearance in close and 
intended simulation of complainant's product, packing the same in 
yellow boxes holding a half dozen pairs each, thèse boxes bearing 
the words "Stahol Sox," which is alleged to be a colorable imitation 
of complainant's trade-mark name, "Holeproof Sox." That M. D. 
Stevenson opérâtes a retail men's furnishing store at Kansas City, Mo., 
and for a considérable period handled complainant's product. Later 
on said M. D. Stevenson, with the knowledge and acquiescence of the 
défendant company, sold and palmed ofï the product of the Richmond 
Hosiery Mills as "Holeproof Hosiery," and by reason of the imitated 
name, devices, etc., the public and purchasers hâve been and are now 
being misled and cleceived, and are purchasing the product manufac- 
tured by the défendant for the product of the complainant. That the 
défendant company, in connection with one E. E. Hogue, of Chatta- 
nooga, Tenn., manufactured hosiery in close and intended simulation 
of complainant's products, and packed in boxes holding half dozen 
pairs, and bearing the words "Toeproof Hosiery," which is a trade- 
mark name long heretofore used by complainant, and which words 
"Toeproof Hosiery" is in close simulation of the complainant's trade- 
mark name "Holeproof Hosiery," and that the boxes also bear con- 
spicuously the word "Guaranteed" and the name "Guaranteed Hosiery 
Company," and a device closely approximating the trade-mark device 
of complainant's "Holeproof Hosiery." That E. E. Hogue sold the 
defendant's product in Chattanooga with the knowledge and acquies- 
cence of said company and substituted and palmed ofï to the trade as 
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the genuîne product of the complainant Company. That the value of 
the exclusive right to the trade devices of the complainant, and the 
damage inflicted upon this company by the conduct of the défendant, 
exceeds, exclusive of interest and costs, the sum or value of $2,000. 
Complainant then prays: 

"That the défendant, its officers, agents, servants, and employés, and ail 
those holding under or through it, niay be enjoined at first during the pendency 
of this suit, and afterwards perpetually, from using or employing, in connec- 
tion with the manufacture, advertisement, or sale of hosiery, the words 'Hole- 
proof,' 'Toeproof,' 'Stahol,' or any like word or words, the words 'Guaranteed,' 
'Guaranteed Socks,' 'Guaranteed Hosiery,' 'Guaranteed Hosiery Company,' or 
any word or words similar thereto in sound, appearance, or suggestion ; from 
using or employing, in connection with the manufacture, advertisement, or 
sale of hosiery, boxes, names, labels, tags, bands, guaranty coupons, printed 
matter, or devices identical with or like those shown in and by complainant's 
exhibits, * * * or any or either of thern, and further from doing any act 
or thing which may be calculated to pass off or enable others to pass off the 
product of the défendant as and for the product of your orator; and, fur- 
ther, from doing any act or thing, or using any name or names, boxes, tags, 
labels, bands, stamps, coupons, devices, or other contrivanee which may be 
calculated to induce the bélier that any product not your orator's is your 
orator's, and for such other and further relief as to the court shall seem 
just." 

To this bill a demurrer is fàled. The principal point made by the 
demurrer and in argument is that the bill is objectionable and insuf- 
fïcient to the extent that it asks for relief as to the separate acts of 
the défendant company. It is not denied that what is alleged in the 
bill as to the use of the words "Holeproof," "Toeproof," "Guarantee," 
etc., taken in the manner and combination in which the défendant uses 
"Stahol," "Toeproof," "Guarantee," etc., makes a case entitling the 
complainant to relief so far as this combined use of the devices, trade- 
mark, labels, tags, boxes, etc., are concerned. But it is earnestly con- 
tended that the défendant might properly and legally use some one of 
the words or phrases complained of separately without encroaching 
upon the complainant's rigrîts. I do not think it is necessary to décide 
this at the présent stage of the case. It is sufficient to say that the 
complainant makes a case entitling it to relief, and how large that re- 
lief should be or to what extent it should be restricted may well be 
determined when a final decree shall be entered in the case. 

I was much impressed with the argument as to the prayer for in- 
junction against the use of the word "Guaranteed." This is a word of 
such common use, and in ail lines of trade, that of itself it would 
hardly seem the subject of appropriation by a manufacturer; but there 
may be force in the suggestion that, considering the relation in which 
it is used with other words, and the fact that the method of guarantee- 
ing for a definite period the wearing qualifies of the hosiery, using 
the "guarantee coupons" to render the guaranty effective, so that the 
complainant's hosiery has corne to be known as "Guaranteed Hosiery," 
the complainant has peculiar rights even to the use of this word. But 
it seems to me, as stated, that ail this can very well be settled on final 
hearing and in the final decree, and that, as the complainant clearly 
makes a case by his bill entitling him to some relief, the demurrer 
should be overruled. 
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SWEENEY v. SMITH et al. 

(Circuit Court, B. D. Pennsylvanla. February 5, 1909.) 

No. 173. 

Torts (| 12*) — Intebfebence with Contbactual Relations — Geounds oï 

LiIABILITY. 

The mère fact that a purchaser of bonds from a commlttee of bond- 
holders authorized to sell the sanie at the time of the purchase had 
knowledge that the committee had previously contraeted to sell them to 
another does not render him liable to such other In damages beeause of 
the sellers' breach of contract. 

[Ed. Note.— For other cases, see Torts, Cent Dig. S 13 ; Dec. Dlg. § 12.*] 

In Equity. On demurrers to bill. 

George Demming and Wm. L. Royall, for complainant. 

Reynolds D. Brown, for J. W. Van Dyke and F. D. Zell. 

Henry C. Boyer and Wm. A. Glasgow, Jr., for E. B. Smith and others. 

J. B. McPHERSON, District Judge. The défendants in this action 
may be arranged in two groups, one composed of the partners in the 
firm of Edward B. Smith & Co., and the other composed of John W. 
Van Dyke and Frank D. Zell. The bill does not pray for the same, 
or even similar, relief against each group, but asks for différent, and, 
indeed, for only distantly related, decrees, as will be seen in a few 
moments. It is not altogether easy to summarize the charges of the 
bill, for the complainant has chosen the unusual and undesirable course 
of including much of his évidence and not a few argumentative state- 
ments, with the resuit of presenting for examination a document of 
more than a hundred printed pages. After attentive considération, 
however, it is possible, I think, to condense his cause of action against 
Edward B. Smith & Co., at least into a comparatively small compass: 

In the fall of 1905, the Bay Shore Terminal Company, a Virginia 
corporation operating a street railway in and near the city of Nor- 
folk, passed into the hands of receivers. A majority of the bond- 
holders, uniting for their own protection, agreed to put their inter- 
ests into the hands of a committee, to whom was given plenary pow- 
er to act. On September 12th this committee entered into a contract 
with the complainant by which he was to acquire a large part of the 
company's bonds and stock, and was to pay therefor 40 per cent, 
of the par value of the bonds. Other covenants were contained in 
the contract; among them, an agreement that a certain cloud on the 
title to the company's right of way should be cleared off and ad- 
justed. On November llth this agreement concerning the title to the 
right of way was modified, but the change is not material in the 
présent dispute. It is only essential to notice that the complainant 
was to obtain a controlling interest in the company's stock and bonds. 
No limit of time was fixed within which the respective engagements 
of the parties were to be fulfilled. For reasons not now important 
to consider, the contract of September 12th was not carried out. On 

•For other cases see same topic & l numbeb In Dec. & Am. Digs. 1907 to date, & Kep'r Indexe! 
167 F.— 25 
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January 25, 1906, the same committee made a second contract witb 

D. L,. Groner and Tazewell Taylor, who were acting as agents for 

E. B. Smith & Co. This agreement covered substantially the saroe 
ground as the contract of September 12th with the complainant, and 
practically transferred to Smith & Co. the option upon the bonds and 
stock that had previously been given to the complainant. There are 
difïerences between the two contracts, but none, I think, that calls 
for attention in the présent aspect of the controversy. The agreement 
of January 25th was carried out in essential particulars. The bonds 
were delivered to Smith & Co., and were used by them at par and in- 
terest in paying the purchase price of the terminal company's prop- 
erty, which they bought at foreclosure sale in the following May. 
The complainant now prays that Smith & Co. account to him for the 
profit made by this use of the bonds, proceeding upon the theory that 
Smith & Co. in effect hâve in their hands this profit, or its équivalent, 
which they refuse to give up, although in equity it belongs to the 
complainant. The only grouncl set forth in the "bill to support this 
theory is the following sentence from paragraph 12 : 

"The said Edward. B. Smith & Co. knew before they entered upon their 
negotiations of your orator's contract, as is shown by their answer to a 
certain pétition flled by B. W. Leigh and M. O. Ferrebee, to be more par- 
ticularly referred to hereafter, and their negotlation with said committee 
was conducted through one D. L. Groner and oue Tazewell Taylor, both of 
whom knew of your orator's said contract before they entered upon the said 
negotiations." 

The answer referred to in this quotation is not included among 
the numerous exhibits, but I shall assume that its contents justify 
the complainant's averment, and that Smith & Co., being chargeable 
either with their own knowledge or with the knowledge of their 
agents, Groner and Taylor, were aware of the complainant's contract 
before they made their own agreement of January 25th. There is 
no other relevant averment in the bill on this subject. No charge of 
deceit or false représentation or fraud in any form or degree is made 
against Smith & Co. The bill does not even state that they used any 
means whatever, fair or, unfair, to induce the committee to break the 
contract of September 12th with the complainant, and there is no 
averment that they entered into the agreement of January 25th with 
the intention of injuring the complainant, whether such intention was 
deliberately malicious or fraudulent, or was only such intention as 
would be inferred by the law from the fact that injury actually fol- 
lowed. In other words, while it may be supposed that the complain- 
ant meant to charge that Smith & Co. interfered with the carrying 
out of his contract of September 12th, and persuaded or induced the 
committee to break that contract, no such charge appears in the bill. 
The only complaint is that Smith &. Co. had prior knowledge of the 
complainant's contract when they began the negotiations that result- 
ed in the agreement of January 25th. 

Under ail the authorities the bill is fatally defective on this point. 
The complainant's cause of action does not rest upon contract, for 
he had no such relation with Smith & Co. It must be founded on 
a tort, on a wrong done by Smith & Co., and must be supported by 
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the proposition that it is an actionable wrong to make a second con- 
tract with a promisor if he is known to hâve had a prior contract 
upon the same subject with another promisee. In my opinion, this 
proposition is not sound. The promisor may hâve excellent reasons 
for declining to be bound by the earlier contract, and thèse he need 
not disclose. If he chooses to take the risk of breaking the first 
agreement, that is his own affair, which may make him liable on that 
agreement, but imposes no obligation on the second promisee. It is 
enough for the second promisee that the agreement is now offered 
to him without his own procurement or persuasion. If he has done 
nothing to bring the situation about, the mère fact that he knew of 
the first contract is no bar to his entering upon the second. Mère 
knowledge of the first does not make the second an actionable wrong; 
he is under no légal obligation to insist upon being told why the prom- 
isor déclines to carry out the first contract, and is not bound to weigh 
thèse reasons and décide at his péril whether they are good or bad. 
Before he can be called to account, some légal ground of liability 
must appear ; he must participate in the breach before he can be held 
to blâme ; and the mère knowledge that the promisor intends to break 
the contract with the first promisee is not wrongful in itself, and does 
not disable the second promisee from making the subséquent contract. 
To be blameworthy, he must take some active step to bring about the 
breach. At the least, he must induce or persuade the promisor to aban- 
don the earlier agreement, and even this he may sometimes do with im- 
punity, unless the décisions in several jurisdictions are to be regarded 
as erroneous. Take the case of two trade competitors : One makes a 
contract with a customer; the other, knowing that the contract has 
been made, persuades the customer by fair and legitimate arguments 
that his wares are better than his rival's, and thus induces the cus- 
tomer to cancel the contract. In such a situation, I am not aware 
of any décision that would support a suit against the second merchant, 
although he has unquestionably interfered actively to supplant his 
rival. But if the pending bill states a cause of action against Smith 
& Co., as soon as the second merchant knew of the contract with the 
customer he could not présent the merits of his own goods except 
at the risk of being sued for interférence if his présentation should 
be successful. 

It is no doubt true, as already intimated, that the courts hâve dif- 
fered in opinion concerning the scope of the rule that should be 
applied in determining when it is an actionable wrong for a third 
person to interfère with a contract between two other parties. Many 
of the cases are collected and discussed in a note to Boysen v. Thorn, 
98 Cal. 578, 33 Pac. 492, SI L,. R. A. 233, to which I refer as a com- 
paratively récent summary. See, also, Glencoe Land Co. v. Hudson 
Bros., 138 Mo. 439, 40 S. W. 93, 36 L. R. A. 804, 60 Am. St. Rep. 
560. Without deciding now between the conflicting views, it is enough 
to say that no case can be found, I think, in which the action has 
been sustained unless the interférence has been wrongful in a légal 
sensé. At the least, the interférer must hâve induced or persuaded 
the breach complained of. If he accomplish his purpose by fraud 
in any of its forms (as was the case in Angle v. Railroad, 151 U. S. 
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1, 14 Sup. Ct. 240, 38 L,. Ed. 55), his liability is undoubted; but I 
hâve been referred to no décision, and I hâve found none, in which 
mère knowledge of the earlier contract was held to be the équivalent 
of inducement or persuasion or (still less) of fraudulent conduct. 
The gênerai subject of interférence is further pursued in the first part 
of the note to Passaic Print Works v. Ely, etc., Co., 105 Fed. 163, 
44 C. C. A. 426, 62 L. R. A. 673 ; and what is probably the latest 
discussion of interférence with the contract between master and serv- 
ant will be found in the note to Thacker Coal Co. v. Burke, 59 W. 
Va. 253, 53 S. E. 161, 5 L. R. A. (N. S.) 1091. The subject is also 
considered in chapter 61 of the third volume of Page on Contracts, 
§ 1323, a treatise published in 1905. In none of thèse elaborate con- 
sidérations of the subject will there be found the slightest intimation 
that mère knowledge by a third person of a prior contract exposes him 
to suit if he shall in effect agrée to take the place of the first prom- 
isee. In my opinion, therefore, the bill under considération fails 
to set forth a cause of action against Edward B. Smith & Co. 

It will also be observed, in the examination of the cases referred to, 
that, where an actionable wrong has been suffered by unlawful in- 
terférence with a contract, the form of action to redress the injury 
is a suit at law. The proceeding hère is in equity, and, while it is 
not necessary (if I am right in what I hâve heretofore said) to dé- 
cide that the complainant has an adéquate remedy at law, it may not 
be improper to add that this ground of demurrer by Smith & Co. 
would deserve serions considération if it required décision. 

It is also objected, both by Smith & Co. and by Van Dyke and 
Zell, that the bill is multifarious. The complainant attempts to sup- 
port the proceeding in equity against Smith & Co. mainly upon the 
grounds that he cannot sue them at law until he regains the légal 
title to his contract of September 12th, which is now vested in the 
other défendants, Zell and Van Dyke, and that the object of the bill 
is twofold: First, to compel Van Dyke and Zell to reassign the 
contract, for the reason that the transfer to them (so it is averred) 
was brought about by false promises or représentations ; and, second, 
after the légal title has thus been regained, to compel Smith & Co. 
to account. No doubt the bill is framed with this double aspect, 
but as nothing whatever is stated therein to connect Smith & Co. 
with the transactions that resulted in the assignment to Zell and Van 
Dyke, it becomes increasingly difficult to see how the complainant 
can avoid the charge that his bill is multifarious. The two groups of 
défendants are not averred to hâve been acting in concert. Smith & 
Co. hâve no interest in the litigation to compel Zell and Van Dyke 
to reassign; Zell and Van Dyke hâve no interest in the litigation to 
compel Smith & Co. to account; and apparently the principal reason 
for joining the two groups is simply because it would be convenient 
for the complainant to dispose of both controversies in one pro- 
ceeding. Upon his own concession, however, he has no right to ask 
Smith & Co. to account until his assignment to Zell and Van Dyke 
has been adjudged to be invalid; and, as the two subjects — reassign- 
ment by one group, and subséquent account by the other — are dis- 
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tinct and only distantly related, the objection of multifariousncss 
would perhaps be entitled to a good deal of weight, if the court were 
compelled to détermine it. But, in the view that I take of the mat- 
ter, this objection does not need further attention. If I am right 
in the conclusion that the complainant has no cause of action against 
Smith & Co., the bill should be dismissed so far as they are con- 
cerned, thus leaving Zell and Van Dyke the sole défendants, against 
whom the relief prayed, namely, that they may be compelled to re- 
assign the contract of September 12th to the complainant, is a single 
subject, and may properly be considered by a court of equity. The 
charges made in the bill to. support this prayer need not be set out in 
détail or summarized. Upon demurrer I am bound to regard them 
as true, and (while I admit the strength of the argument that has 
been made in favor of deciding the case now against the complain- 
ant on the ground that the paroi testimony on which he must rely is 
inadmissible to contradict the writings that are set out in the bill) at 
présent I shall only say that I do not see my way to sustaining the 
demurrer of Zell and Van Dyke. Questions may perhaps arise — I do 
not say that they must arise — concerning the effect of certain con- 
duct of the parties after the exécution of the last writing; and, if 
hese questions are to influence the final décision, it is necessary that 
the court should be fully informed about them. The situation pre- 
sented in the bill is too complicated, I think, to admit of a satisfactory 
ruling upon this point without further light. 

The demurrer of Smith & Co. is therefore sustained, and the bill 
is dismissed so far as they are concerned. The demurrer of Zell and 
Van Dyke is overruled, and they are directed to answer within 30 
days so much of the bill as is relevant to the relief prayed for against 
them. 



MELLWOOD DISTILLING CO. v. HARPER et al. 

(Circuit Court, W. D. Arkansas, Ft. Smith Division. December 9, 1908. On 
Motion to Amend, January 29, 1909.) 

1. Trade-Marks and Trade-Names (§ 60*) — Infringement — Imitation of 
Name and Labels. 

Complainant and its predecessors in business for 50 years had owned 
and conducted a distillery at Louisville, Ky., known as the "Mellwood Dis- 
tiller}'," and had made and sold a brand of whisky under the name "Mell- 
wood" as a trade-mark, by which it became widely and favorably known 
as a high-grade whisky and attained a large sale. Défendants, who were 
dealers in liquors, cansed labels to be prepared similar in gênerai appear- 
ance to those used by complainant on its bottles, which they placed upon 
bottles of cheap whisky sold by them. Such labels contained the names 
"MM Wood" and "Kentucky," a picture of a large distillery having the 
name "MM Wood Distilling Co." thereon, and statements to the efïect 
that the contents was a celebrated handmade sour-mash whisky bottled 
after being matured in barrels for eight years, etc., ail of which repré- 
sentations were false, the fact being that there was no such distillery 
nor company, that the whisky was not celebrated, nor a handmade sour- 
mash, bnt was a cheap blend put up by défendants. Beld, that such la- 
bels were clearly intended and calculated to mislead the public into the 

•For otber cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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belief that the whisky so labeled was complainant's, and constltuted ln- 
fringement of trade-mark and unfair compétition, which entitled com- 
plainant to équitable relief by injunetion and otherwise. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 74 ; Dec. Dig. 5 60.*] 

2. Equity (i 118*)— Pleading— Amendments- 

It is within the discrétion of the court to permit the correction by 
amendaient of a clérical error in the name of a corporation complainant. 
both in the caption and body of the MU, even after the case has been tried 
on the merits and a décision handed down, where no préjudice can resuit 
to défendant, and where no plea in abatement was flled, but the answer 
went to the merits. 

[Ed. Note. — For other cases, see Equlty, Dec. Dig. § 118.*] 

In Equity. On final hearing. 

Hopkins & Eicks, James L,. Hopkins, and Read & McDonough, 
for complainants. 

Youmans & Youmans, for respondents. 

- ROGERS, District Judge. The bill in this case was filed by the 
Mellwood Distilling Company, a corporation organized under the laws 
of the state of West Virginia, and having its principal place of busi- 
ness in the city of Louisville, in the state of Kentucky, against Samuel 
R. Harper and Cyrus F. Reynolds, citizens and résidents of the Ft. 
Smith division of the Western district of Arkansas, partners, doing 
business under the firm name of the Harper-Reynolds Liquor Com- 
pany, and allèges that complainant is the sole and exclusive owner of 
a certain trade-mark for whisky, consisting of the word "Mellwood," 
which has been applied to whisky by the complainant and its pred- 
ecessors since 1855 ; that said trade-mark has been applied to whisky 
by being marked or branded upon packages containing the whisky, or 
containing the bottles in which said whisky was contained, when bot- 
tled, and by the same being imprinted upon labels affixed to bottles 
containing the whisky; that whisky bearing the trade-mark "Mell- 
wood" has been extensively sold throughout the United States, and 
particularly in the state of Arkansas, and has been extensively ad- 
vertised by complainant throughout the United States; that said 
trade-mark is an intégral part of the gpod will of the complainant, and 
is one of its principal assets, and is of large value; that the whisky 
to which said trade-mark is applied is of superior excellence and of 
uniform quality, and that its réputation for such excellence and qual- 
ity is owing to the labor and expenditure of money by the complain- 
ant and its predecessors, extended throughout the United States; 
that the value of the trade-mark is $500,000, and that complainant's 
right to be subjected to none but fair and lawful compétition is of 
that value and upward; that complainant is the proprietor and sole 
owner of distillery No. 34, Fifth internai revenue district in the state 
of Kentucky, and said distillery is known as the "Mellwood Dis- 
tillery." The bill then allèges that the défendants, well knowing thèse 
facts, on the 2d of January, 1905, and has continuously since, availed 
themselves of the réputation of said whisky designated by said trade- 

*For other cases ses same topic & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
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mark, fraudulently intending to invade complainant's good will and 
divert its trade, made or caused to be made, or sold and caused to be 
sold, in the city of Ft. Smith, Ark., and elsewhere, a certain spurious 
liquor, not produced by complainant, to which they hâve caused the 
trade-mark "Mill Wood" to be affixed ; that in and by said f raudulent 
traffic the défendants hâve diverted to themselves the trade of com- 
plainant, and hâve invaded its good will, and hâve instituted and main- 
tained, and are now maintaining, a fraudulent and unfair compétition 
with complainant. It further allèges that said whisky, to which the 
words "Mill Wood" hâve been affixed by the défendants, has been 
further marked and branded by them with the words "Kentucky Mill 
Wood Distilling Company," and complainant avers that there is not 
now, and never has been, in the state of Kentucky any distillery Com- 
pany doing business under the name of the "Kentucky Mill Wood Dis- 
tilling Company," or "Mill Wood Distilling Company." It further 
avers that said names "Kentucky Mill Wood Distilling Company" and 
"Mill Wood Distilling Company" hâve been adopted and used by de- 
fendants solely for the purpose of fraud and deceit, in order to enable 
them to pass off their whisky as the whisky of complainant. The bill 
further avers that the whisky sold under this name by the défendants 
is not produced in Kentucky, and is a compound of spirituous coloring 
matter, and other ingrédients, prepared by them in the city of Ft. 
Smith. It then avers, in substance, that this misconduct on the part 
of défendants has resulted to the complainant in the loss of the sales 
of its own whisky, and in great in jury to the réputation of complain- 
ant's product ; that said liquor has been bought by the public and con- 
sumers under the belief that they were purchasing complainant's whis- 
ky and that the same was deteriorating in quality. It then allèges no 
adéquate remedy at law, and prays for an injunction perpetually en- 
joining the défendants and their privies from making, keeping, offer- 
ing for sale, and selling any liquor not produced by the complainant 
bearing the mark or the words "Kentucky Mill Wood Distilling Com- 
pany," "Mill Wood," or "Mill Wood Distilling Company," and for an 
account of gains and profits thus unlawfully made and received. 

In short, the défendants deny ail fraud and deceit, and ail purpose 
upon their part to injure the complainant, or avail themselves of the 
brand of its whisky; and, to ail intent and purposes, ail the other al- 
légations in the bill. They set forth and make a part of their answer 
the label which complainant used on the whisky it sold, and also a 
copy of the label on the whisky which they sold, deny any infringe- 
ment, and insist that in the use of the words "Mill Wood" no deceit 
or fraud was practiced against complainant, and allège that none was 
intended. It can be of little use to set forth more fully the spécifie 
allégations in the answer. The facts upon which the case will turn 
will largely dépend upon an examination of thèse labels, and the proofs 
in the case. 

The following facts are uncontradicted : The "Mellwood Distil- 
lery Company" is a corporation organized under the laws of the state 
of West Virginia, and doing business at Louisville, Ky., where its 
principal office is located. It has owned, since July 21, 1902, the Mell- 
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wood Distillery, Iocated at Mellwood and Frankfort avenues, Louis- 
ville, Ky., and it and its predecessors hâve owned the "Mellwood" 
brand of liquors since 1869, and it lias remained in continuous use by 
them ever since. The "Mellwood" brand was well known to the trade, 
and its sales were large, and the very high grade quality of the whisky 
well established. The brand and good will of the business is estimât- 
ed by the witnesses to be very large. About 10,000 barrels and 50,000 
cases (some of the cases being filled out of the 10,000 barrels) were 
sold annually, and was manufactured at an annual cost of $200,000, 
and the distillery is estimated to be worth $600,000. The brand "Mell- 
wood" was originated by the late George W. Swearingen, a farmer 
(who ran a small distillery on his farm, which he called "Millwood"), 
and after selling the farm he removed to Louisville, Ky., and engaged 
in the whisky business, and concluded to name this brand after the 
old farm, "Millwood," but by error of the man who made the brand 
the name was misspelled "Mellwood," which Mr. Swearingen conclud- 
ed to adopt. By mesne conveyances, on July 21, 1902, the "Mell- 
wood Distilling Company" became the owner of the distillery and ail 
appurtenances, including the name "Mellwood," and has owned and 
used it since as a brand on its whisky. 

The défendant Cyrus F. Reynolds testifies that prior to 1894 he 
was an employé of M. C. Wallace, a liquor dealer at Ft. Smith, Ark., 
who carried complainant's "Mellwood" brand of whisky in stock; 
that he first became familiar with it while an employé of said Wal- 
lace ; that about that time his partner, Danner, and himself bought out 
Wallace, and they continued to carry the same brand, but did not buy 
it in bottles; that later Danner and himself dissolved, and he became 
a partner and a member of the firm of Harper Bros., who also had 
the same brand in stock. Later Harper Bros., was succeeded by 
défendants, and they too carried the same brand, and had it on the 
shelves when this bill was filed; that they also had in stock on the 
shelves the "Mill Wood" brand, which it is alleged infringes the "Mell- 
wood" brand. Reynolds' explanation as to how he came to adopt the 
word "Mill Wood" as a brand is this : He says that a competitor in 
Dayton, Ohio, was shipping into their territory a four-quart package 
which he sold at $3.20 a package; that his firm could not compete with 
him with anything it had in stock; that he determined to get up a 
similar package with which they could compete with him, and ac- 
cordingly made known their wish to the traveling solicitor of the Ste- 
vens Lithographing & Engraving Company, of St. Louis, Mo., who 
suggested to his firm the name "Mill Wood" as good brand ; that the 
suggestion appealed to him, because that was the name of his old 
home in Indiana; that he adopted the suggestion, and ordered 5,000 
labels through the solicitor; that the "Mill Wood" brand was got- 
ten up by the solicitor after consultation with his firm, and when ex- 
ecuted it was so sent out for his approval, which he gave, and then 
the labels followed, 5,500 in ail ; that he used about 3,400 of them on 
quarts, pints, and half pints, and destroyed the others when this bill 
was filed against his firm ; that the liquor sold under this label was in 
four-quart packages, price $3.20, delivered, and some was sold in pints 
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and half pints f rom the shelves ; that he had no idea of infringing the 
"Mellwood" brand; that it had never occurred to him; that he sold 
both brands at the same counter, but some 35 feet apart ; that he never 
represented the "Mill Wood" as the "Mellwood" brand, and also that 
when 75-cent whisky was called for he offered the customer the "Mill 
Wood" and some other similar priced whiskies, and let him make his 
choice; that he never explained the différence between the two, and 
had no occasion to, as no inquiries were made as to that, and no 
information volunteered ; that the "Mill Wood" brand sold at 75 cents 
per quart, and "Mellwood" at $1.25 per quart. Both liquors were 
sold in quart bottles, on which were pasted the respective labels* The 
"Mellwood" bottle is amber-colored and smooth ; the "Mill Wood" 
bottle is clear glass, with fluted neck. They are the same size, and the 
labels approximately so, the "Mellwood" label being a little smaller, 
with rounded corners, while the "Mill Wood" label is square cornered, 
both being white. On the "Mellwood" label, at the top, in large, square, 
black letters, is the word "Mellwood." Immediately beneath, and in 
the center of the label, in a small red circle perhaps an inch in diameter, 
are the words "Kentucky's Mellwood Whiskey," in medium-sized red 
letters and within the circle, in smaller red letters, the words, "Trade 
mark. Fire doubled copper." On the left of the circle, in large black 
letters, are the words "Distilled and," and to the right of the circle, in 
the same sized black letters, the words "Bottled in bond." Underneath 
the circle, in large, square black letters, the word "Whiskey," and be- 
neath that, in large script, "Mellwood Distillery Company, L,ouisville, 
Ky.," and beneath that, "Distillery No. 34, 5th District, Ky.," and be- 
neath that, "Bottled in bond under Government supervision. Age and 
purity guaranteed by the U. S. Internai Revenue Stamp." The internai' 
revenue stamp is over the top of the bottle, containing the usual in- 
scriptions. The defendant's label has at the top, in square black letters 
of médium size, "Kentucky." Just beneath, in large, red script letters, 
"Mill Wood." Just beneath that is a picture of an extensive distillery, 
containing various small inscriptions upon it, "Mill Wood Distilling 
Co.," "Malt House," "Warehouse" and "Cattle Pens," and just be- 
neath, and to the right and left, in medium-sized black letters, "Hand 
Made," and below that, in red letters of large size, "Sour Mash." Just 
beneath that are the f ollowing words : 

"This celebrated whiskey is made exclusive!}' by the sonr mash fire copper 
process, employed only in the distillation of the finest whiskeys, from care- 
fully selected grain, and bottled only after being matured in barrels for 8 
years." 

Beneath that the words "Mill Wood Distilling Co. Harper-Reynolds 
Liquor Co., Distributors, Fort Smith, Arkansas." The above is a 
fairly accurate description of the two labels. 

It is admitted by Mr. Reynolds that, so far as he knows, there is 
no such distillery as the "Kentucky Mill Wood Distilling Company," 
or "Mill Wood Distilling Company" ; that the whisky contained in 
the bottle is a blend. He does not claim that it is handmade,.or sour 
mash, or that it is made by the "sour mash fire copper process," or 
that such process is used "only in the distillation of the finest whiskys, 
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from carefully selected grain, and bottled only after being matured in 
barrels for 8 years." He does not claim that the whisky is eight years 
old, or even that "Harper-Reynolds Liquor Co. of Fort Smith, Ark.," 
were "distributors," of this whisky. He does not claim that the pic- 
ture represents any distillery. It is established by the proof that there 
is no such distillery as this picture represents ; that it was gotten up 
by the lithographing company, and placed upon the label simply as a 
part of it. 

It thus appears that everything that enters into the make-up of this 
label used by défendants is untrue, except, perhaps, the word "Mill 
Wood," which appears to hâve been the name of the old home of de- 
fendant Reynolds. Even that, according to the proof, appears to 
hâve been suggested by the solicitor of the Stevens Lithographing & 
Engraving Company. If this label was gotten up by the Stevens Lith- 
ographing & Engraving Company, as contended, without design or 
purpose of infringing on complainânts' trade-mark and label, it fur- 
nishes a most remarkable and singular coincidence. Had it been got- 
ten up for that distinct purpose by some one familiar with the law 
governing such matters, such person wonld hardly hâve ventured near- 
er to an imitation of complainant's label. If the purpose had been to 
sell a spurious article to unsuspecting customers as the "Mellwood" 
brand, it may be considered a work of art. Unless défendants intend- 
ed to infringe complainant's rights some one has gone to an unusual 
trouble in imitating their trade-mark and label for no purpose. It is 
a strain upon the court's credulity to ask him to accept the contention 
that this label, thus gotten up, was purely accidentai. This label was 
intended to make it appear to the consumers that there was such a 
distillery as the "Kentucky Mill Wood Distillery," and such a com- 
pany as "Mill Wood Distilling Company," that the distillery was lo- 
cated in Kentucky, that the whisky was put up there, that it was a 
very large distillery, and used the "fire copper process," that the whis- 
ky was "celebrated," and that the "fire copper process" was only used 
in the "distillation of the finest whiskeys, from carefully selected grain, 
and bottled only after being matured in barrels for 8 years," and that 
this whisky was of this character, and that the "Harper-Reynolds Liq- 
uor Company" did not put it up, but were "distributors" of it. What 
are the facts? There was no such distillery; the whisky was put up 
and owned by défendants at Ft. Smith, Ark., and was a blend, and cer- 
tainly a cheap whisky ; it was not put up by any fire copper process ; 
it was not made in Kentucky ; it was not celebrated ; it was not made 
of selected grain ; it was not matured eight years in barrels before 
being bottled ; it was not distributed by the Harper-Reynolds Liquor 
Company ; it was both owned and sold by that company ; it was not 
sour mash ; it was not handmade ; the picture on the label of a dis- 
tillery was not the picture of any distillery ; the inscriptions on the 
picture were untrue. If any of thèse recited things were true, the 
proof does not show it, and the défendant did not know it. On the 
other hand, the "Mellwood" brand was a celebrated brand; it was a 
high-grade whisky ; it was made by the fire doublée! copper process ; 
it was macle in Kentucky; it was made by the "Mellwood Distilling 
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Company." Ail thèse facts were known to the trade and to the de- 
fendants. Hère, at least, was a reason to inspire others to imitate its. 
brand under which to sell a cheap blend of inferior whisky. I think 
the facts in this case justify me in holding that the label adopted by 
défendants is well calculated to mislead the public into the belief that 
in purchasing the "Mill Wood" brand of whisky they were purchas- 
ing complainant's whisky; and I think I am also justified in holding 
that the sélection by the défendants of this brand "Mill Wood" was 
due to the fact that the "Mellwood" brand of whisky was well known 
to the trade as a high-grade whisky, and that complainant has built 
up a large trade in it. 

This is unfair compétition, and an infringement of complainant's 
rights, such as a court of equity will protect, without regard to the 
purposes défendants had in mind in adopting the label. In applying 
the test recognized by the authorities, i. e., the likelihood of déception 
of "an ordinary purchaser exercising ordinary care," regard must be 
had to the class of persons who purchase the particular article for con- 
sumption, and to the circumstances ordinarily attending their pur- 
chase. In determining whether packages are so dressed up as to be 
calculated to deceive purchasers, equity regards the consumer, as well 
as the middleman, for it is to him more than the jobber or wholesale 
purchaser that the various indicia of origin appeal; and the courts 
will not tolerate a déception devised to delude the consuming pur- 
chaser by simulating some well-known and popular style of package. 

If the court was satisfied that the défendants' label was not devis- 
ed with the riew of appropriating the well-established réputation of 
complainant's whisky in order to sell their own, still, if the label adopt- 
ed is of that character which is well calculated to mislead an ordinary 
purchaser, exercising ordinary care, it would be the duty of the court 
to grant the relief prayed, upon the ground that the label conveys a 
false impression to the public mind, and is well calculated to mislead 
and deceive the public. N. K. Fairbank Co. v. R. W. Bell Mfg. Co., 
77 Fed. 869, 23 C. C. A. 554. The case at bar cornes \wthin the prin- 
ciple decided in Pillsbury-Washburn Flour Mills v. Eagle, 86 Fed. 608, 
,30 C. C. A. 386, 41 L. R. A. 162. A large number of cases hâve been 
cited by counsel on both sides. None of them militate against the con- 
clusion reached, and nearly ail of them sustain it. 

An injunction will be granted restraining the défendants from the 
use of the label, as prayed in the bill, and the case will be referred to 
the inaster to ascertain the profits and the damages and for the costs 
of suit. 

On Motion to Amend. 

The bill of complaint in this case was filed June 15, 1905, in the 
name of the "Mellwood Distilling Company." The answer was filed 
July 10, 1906. The delay was, no doubt, the subject of agreement by 
counsel to suit their own convenience. March 25, 1907, plaintiff filed 
dépositions, to which its articles of incorporation were made an ex- 
hibit, and they show distinctly that the name of the plaintiff corpora- 
tion was "Mellwood Distillery Company," instead of "Mellwood Dis- 
tilling Company," in which latter name the suit was brought. Other 
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testimony was taken, and on December 4, 1908, the case was argued 
and submitted, and eight days afterward an opinion was handed down 
granting the relief prayed. Whereupon, for the first time, the court's 
attention was called to the discrepancy referred to in the name of the 
plaintiff corporation. Presumably it had been overlooked by counsel 
for both parties, as it had by the court. Thereupon the complainant 
filed a motion for leave to amend the bill of complaint in its caption 
and body by substituting the correct name, as shown by the articles of 
incorporation, and the défendant filed a motion to set aside the submis- 
sion, and for leave to file a plea in abatement, which they tendered with 
their motion, and wherein they alleged that there was no such corpora- 
tion as the "Mellwood Distilling Company," and urged that the bill 
should be dismissed. 

Should the court allow the complainant to amend its bill of com- 
plaint by inserting its correct name ? Proof s were taken, and the case 
prepared and tried, upon the theory that the name in which the suit 
was brought was the correct name. The name was correct, except the 
word "Distilling" was used for "Distillery." No one was misled or 
could hâve been prejudiced in the préparation of this case by this error. 
The original error was doubtless that of the plaintiffs counsel or ste- 
nographer. There could be no motive for the error, since nothing 
could be gained by it. It must be treated, therefore, as an inadver- 
tence, or clérical mistake. The failure to discover it when the articles 
of incorporation were produced, filed, and read in évidence was an 
oversight of counsel, as it was of the court at the hearing. Had plain- 
tiff discovered the error before any copy of the bill had i>een taken out 
of the clerk's office or answer filed, as a matter of right he could hâve 
made a correction without leave of court. The error was a mère mis- 
nomer, no plea in abatement or bar was filed, and the rules as to pleas 
were not observed. Equity Rules 31 to 33, inclusive. The défendant 
answered to the merits, and the case was tried accordingly. The case 
advanced to that stage without being brought to the notice of the 
court, where the rules make no provision for amendment, but the 
right to amend was not thereby lost. 

It is a matter within the sound discrétion of the court, and should 
only be exercised when no substantial préjudice would resuit by rea- 
son thereof. In Neale v. Nëale, 9 Wall. 1, 19 E. Ed. 590, this question 
was before the court in a much stronger case than the one at bar. Mr. 
Justice Davis, delivering the opinion of the court, said : 

"It would seem clear, from the manner in which the court below, of its owa 
motion, and without assigning any reasons for this action, gave the complain- 
auts leave to amend their bill, that on the original hearing it was satisfied 
that the évidence made out a case for relief, but a case différent from the 
one stated in the bill, and that, as the pleadings must correspond with the 
évidence, it was necessary either to dismiss the bill without préjudice, or to 
give them leave to amend. The court adopted the latter alternative, doubtless 
with a view to save expense to the parties, and because such a course could 
not, by any possibility, work any harm to the défendants. 

"It is insisted that this proceeding is erroneous ; that, after a cause has 
been heard, the power of allowing amendments ceases, or, if it exists at ail, 
it cannot go so far as to authorize a plaintiff to change the framework of his 
bill, and make an entirely new case, though on the same subject-matter, as, it 
is contended, was doue in this instance under the leave to amend. 
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"This doctrine would deny to a court of equity the power to grant amend- 
ments after the cause was heard and before decree was passed, no matter 
how manifest it was that the purposes of substantial justice required it, and 
would, if sanctioned, frequently embarrass the court in its efforts to adjust 
the proper mode and measure of relief. To accomplish the object for which a 
court of equity was created, it has the power to adapt its proceedings to the 
exigency of each particular case; but this power would often be inefïectual 
for the purpose, unless it also possessed the additional power, after a cause 
was heard and a case for relief made out, but not the case disclosed by the 
Mil, to allow an altération of the pleadings on terms that the party not in 
fault would hâve no reasonable ground to object to. That the court has this 
power, and can, upon hearing the cause, if unable to do complète justice by 
reason of defective pleadings, permit amendments, both of bills and answers, 
is sustained by the authorities. 

"Necessarily, in a fédéral tribunal, the matter of amendment at this stage 
of the progress of a cause rests in the Sound discrétion of the court. At an 
earlier stage, this discrétion is controlled by the rules of equity practice adopt- 
ed by this court ; but not so upon the hearing, for there is no rule on the 
subject of amendments applicable to a cause which has advanced to this 
point. As, therefore, the leave to amend in this instance was within the dis- 
crétion of the court, we will proceed to dispose of the case on its inerits." 

That case was affirmed. 

In Nellis v. Pennock Mfg. Co. (C. C.) 38 Fed. 379, the Circuit Court 
of the United States for the Eastern District of Pennsylvania had the 
question before it as to whether or not the plaintiff should be allowed 
to amend his bill by including an additional claim inadvertently omit- 
ted, and after the évidence on which it rested had been mainly taken. 
Butler, J., said : 

"I hâve no doubt of the power to allow the xjroposed amendment tq the 
bill. Such an amendment is not contemplated by the rules prescribed by the 
court, governing amendments generally. Tremaine v. Hitchcock, 23 Wall. 518, 
23 K Ed. 97 ; Neale v. Neale, 9 Wall. 1, 19 L. Ed. 590 ; Mitf. Eq. PI. 326, 331 ; 
Story, Eq. PI. §§ 904, 905 ; Daniell, Oh. Pr. 436, 466 ; McArtee v. Engart, 13 111. 
242. It is quite clear that the claim covered by the amendment might hâve 
been joined originally in the claim embraced in the bill. Henry v. Soapstone 
Co., 2 Ban. & A, 221, Fed. Cas. No. 6,382 ; Packer Co. v. Eaton (C. C.) 12 Fed. 
865; Spring v. Sewing-Machine Co. (C. C.) 13 Fed. 446; Grim's Appeal, 105 
Pa. 375 ; Hoyt v. Sprague, 12 Chi. Leg. N. 25 ; Sage v. Woodin, 66 N. Y. 578 ; 
Kimball v. Lincoln, 99 111. 578 ; Id., 5 111. App. 316 ; Brooks v. Brooks, 12 Heisk. 
(Tenn.) 12; Mead v. Raymond, 52 Mich. 14, 17 N. W. 221. The claim was 
omitted by oversight. The évidence, however, on which it rests has been 
mainly taken. If the amendment was not allowed, the parties would be sub- 
jected to delay and expense, with no possible advantages to either of them. It 
will therefore be allowed, subject to any défense which défendant might hâve 
presented if the claim had been embraced in the bill when flled. If additional 
costs resuit from the omission to so embrace it, they will be placed on the 
plaintiff." 

In Verplanck v. Mercantile Insurance Co., 1 Edw. Ch. (N. Y.) 47, 
the prayer in the original bill is against the "Président and Directors 
of the Mercantile Insurance Company of New York," whereas the 
style of the company, by the act of incorporation, was "The Mercantile 
Insurance Company of New York." An injunction was granted and 
a receiver appointed, and the property of the Mercantile Insurance 
Company of New York was taken from it when it was not a party 
défendant in the bill, and the process of the court was only against 
the officers of the corporation. This order was made by the vice chan- 
cellor. On appeal the chancellor reversed the order of the court be- 
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low, and the appointing of the receiver was vacated, but permission 
was given to the plaintif! to apply to the vice chancellor to amend the 
bill of complaint so as to make the corporation of the Mercantile In- 
surance Company of New York défendant in the bill, and otherwise as 
they might be advised, and upon due notice to apply to the vice chan- 
cellor for an injunction and a receiver. In that case the court said: 

"If, then, as respects amending an answer, the court is to be thus watchful 
to prevent anything froni belng stricken ont, though introduced unintentional- 
ly and through mistake, is it not necessary to be equally particular in regard 
to a sworn bill which a complainant may seek to amend in an important and 
material part? In some respects, the comparison may not hold good ; for the 
occasions are much more fréquent for amending bills than answers, and 
therefore a greater latitude should be given in the former cases. Yet it will 
be perceived that the occasions for amending bills, in which it is necessary 
to exhibit a greater indulgence, generally arises from a discovery of a defect 
in the proper parties, in the prayer for relief, or in the omission of some 
fact or circumstance rendéred necessary to be introduced in conséquence of 
the defendant's answer (and which a complainant may be permitted to in- 
troduce, especially where the défendant, upon exceptions, is bound to make 
further answer), and where the matter for araendnient does not affect the sub- 
stance of the case made by the bill. Where the object of the amendments is 
to alter or change the substance of the bill, I hold that the same strictness 
should be required as where an answer is in question. The complainant may 
amend by introducing new parties, and by making such new charges, alléga- 
tions, and statements, in addition to the former, as he can verify by his oath, 
and which are not inconsistent with his former allégations. Thèse are the 
true and legitimate purposes for which leûve to amend may be granted ; and 
it cannot be extended, wlth any sort of propriety, to the striking out of form- 
er allégations and substituting others, although they may not be very différent 
in substance and effect." 

This case was approved in the case of Shields v. Barrow, 17 How. 
143, 15 h. Ed. 158. 

In 1 Enc. PL & Pr. p. 482, par. 4, the author says: 

"If the plaintiff lias occasion to amend his bill after implication merely by 
adding new parties, he may obtain leave to do so as a mutter of course. Or- 
ders of this nature may be obtained without withdrawing the replication." 2 
Story, Eq. PI. (lOth Ed.) § 887. 

"The bill may be amended after witnesses are examined, where the sub- 
stantial allégations are not changed." Baggott v. Baggott, Hoff. Ch. (N. Y.) 
377. 

"The power of the court to order an amendment, even on the final hearing, 
is unquestionable, but it is a power nëver exercised except where the ends of 
justice render It absolutely necessary, and its exercise will not substantially 
impair or préjudice the rights of the défendant." Ogden v. Thornton, 30 N. J. 
Eq. 569. 

"A bill was directed to be amended after a final hearing so as to make the 
contract alleged agrée with that proved in a bill for spécifie performance." 
Davison v. Davison, 13 N. J. Eq. 246. See, also, Lanning v. Ileath, 25 N. J. 
Eq. 425. 

"In the case of the Trémolo Patent, 23 Wall. 518, 23 L, Ed. 97, the plain- 
tiff filed a bill to restraln the infringement of a patent, and after final de- 
cree he was, permitted to amend by setting up a reissue of the patent, which 
had not been set ont in the original bill, contrary, however, to the supposition 
of both parties through the whole progress of the trial. The court conceded 
that the case was anomalous, but declared that the amendment might 'well be 
denominated only an amendment of fora», because it introduced no other 
cause of action than that which had been tried.' " See Claflin v. Bennett (C. 
C.) 51 Fed. 693. 
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"A mère clérical error In a blll may be amended after final decree." Doti- 
nelîy v. Ewart, 3 Rich. Bq. (S. C.) 18. 

The author of the Encyclopedia of Pleading and PracÇice, vol. 1, 
par. "b," p. 474, statès the rule in this way : 

"The usual tests are whether the original and amended bills found the right 
of complainant to relief on différent and inconsistent titles, or upon entirely 
inconsistent clainis arising out of dlffering states of facts; or whether the 
same défenses are applicable; or whether the kind and character of relief, 
not the degree or extent, proper to one state of facts, is inappropriate to the 
other ; in other words, whether the matters of the original and amended bills 
could hâve been properly stated in the alternative in the original blll." 

If the bill in this case had originally been brought in the correct 
name of the plaintiff, the court is unable to see even any probability 
that it would hâve taken any other or différent course, or required 
any other or différent proof , or that it could hâve reached any other 
or différent resuit than has already been reached. It seems to the 
court that the error is purely clérical, and that the substantial ends 
of justice require that the court should permit the amendment sought. 
Even in common-law cases the Suprême Court of the United States 
in Baltimore & Potomac Railroad Company v. Fifth Baptist Church, 
137 U. S. 568, 11 Sup. Ct. 185, 34 L. Ed. 784, held that a mère 
misnomer of the corporation plaintiff is pleadable in abatement only, 
and is waived by pleading to the merits. There was no proper plea 
in abatement filed in this case, but the answer went to the merits, 
and therefore the matter of misnomer was waived. See also, Michi- 
gan Insurance Bank v. Eldred, 143 U. S. 293, 12 Sup. Ct. 450, 36 L. 
Ed. 162. The motion of the plaintiff to amend will be allowed, and 
the motion of the défendant to set aside the submission of the case, 
and for leave to file a plea in abatement, will be denied. The défend- 
ants, if they so elect, may amend their answer by making it apply to 
the amendment made in the complainant's bill, and the amendments in 
each case may be made by a proper record entry. The costs incident 
to making thèse amendments will be taxed to the complainants. 

It is so ordered, and, when the amendments are made, the case will 
be referred to the master, in conformity to the original opinion. 
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Ex parte PRINGLE. 

(District Court, D. South Carolina. February 12. 1909.) 

1. Bankbtjptcy (§ 301*) — Administeatton of Estate— Powebs of Couet— IN" 

JUNCTION. 

A court of bankruptcy has power to restrain a landlord from interfering 
with the possession by a trustée of a store occupied by the bankrupt un- 
der an unexpired lease, and which contains a valuable stock of goods, un- 
til the trustée has had a reasonable time to dispose of the same, where 
they cannot be removed without serious loss to the estate, and on giving 
of a bond to protect the landlord from loss. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. $ 464 ; Dec. Dlg. 
8 301.*] 

'For other casée aee same toplo A ! numbhb In Dec. & Ain. Digs. 1907 to date, & Rep'r Indexe* 
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2. Bankruptcy (§ 255*) — Administration of Estate — Acoeptance or IjEase 
by Trustée. 

TJnder Civ. Code S. C. 1902, § 2416, which provides that "no paroi lease 
shall give a tenant a right of possession for a longer term than 12 months 
from the time of entering on the premises and ail such leases shall be 
understood to be for one year unless it is stipulated to be for a sliorter 
terni," a bankrupt who went into possession of a store under a verbal 
agreement that lie should pay $60 per month, without anything said as to 
length of term, was entitled to hold the premises for one year, and his 
trustée haa the right to complété such year on payment of the monthly 
rent 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 352 ; Dec. Dig. 
§ 255.*] 

In Bankruptcy. On motion to vacate injunction. 

Mordecai, Gadsden, Rutledge & Hagood, and Henry Buck, for trus- 
tée and creditors. 

M. C. Woods, for landlord. 

BRAWLEY, District Judge. The petitioner, Walter Pringle, filed 
his pétition in this court December 30, 1908, setting forth, among 
other things, that he had been duly elected trustée of the above-named 
bankrupt December 28, 1908, and had duly qualified as such; that the 
principal asset of the said bankrupt estate consisted of a stock of 
goods, wares, and merchandise in the city of Marion, contained in a 
large, newly erected store or building in said city; that said stock 
of goods was entirely new, having been first opened about the lst day 
of September, 1908 ; and the pétition averred that said storehouse 
and building was built and fitted expressly for the use of the said 
business of the said Schwartzman, and was leased by the owner 
thereof, H. C. Graham, to said Schwartzman for the term of one 
year from the lst day of September, 1908, to the lst day of Septem- 
ber, 1909, with the privilège of certain annual renewals. 

The petitioner further stated that he was advised that the Owner of 
said property, the said H. C. Graham, claimed the right to possession 
of the premises on the lst day of January, 1909, and averred that 
irréparable loss and damage would follow if the stock of merchandise 
was removed from the premises before the sale could take place, and 
that the same could only be advantageously sold upon said premises, 
and that a sale could not take place at an earlier date than January 
25, 1909. 

Upon the hearing of said pétition, which was duly verified, it was 
ordered that H. C. Graham should be restrained until the further 
order of the court from instituting any action or proceeding, or tak- 
ing any steps to interfère with the possession of the said trustée, and 
the trustée was ordered to file with the clerk a bond in the sum of 
$1,000, with surety, conditioned to save the said H. C. Graham harm- 
less from ail costs and damages which might accrue by reason of the 
issuance of said restraining order. It was further ordered that the 
said H. C. Graham hâve leave to apply for a revocation or modifica- 
tion of this order at any time upon giving one day's notice to the 
counsel for the petitioner. 

•For other casés see same topic & § numbek In Dec. & Au, Digs. 1907 to date, & Rep'r Indexei 
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It appears that the petitioner advertised a sale of the stock of rher- 
chandise for January 25, 1909, and that on that day a bid was made 
for the purchase of said stock of merchandise which was acceptable 
to the trustée and to the creditors, but the purchaser has failed to 
comply with his bid, and he is not within the jurisdiction of this court, 
and counsel for petitioner has stated to the court that they are un- 
certain whether the sale can be consummated, and that it may be 
necessary for the petitioner, in the exécution of his trust, either to 
readvertise the same, or to proceed to sell the same at retail. Coun- 
sel for H. C. Graham, upon a notice served February 6, 1909, moved 
before me February 8, 1909, for an order dissolving the injunction, 
upon several grounds therein stated: (1) Because the injunction here- 
in was improvidently granted, in that the facts averred in the fourth 
paragraph of the pétition, upon the hearing of which his honor issued 
the order of injunction, are false and without foundation in fact. 
(2) Because the injunction herein was improvidently granted, in that 
there are no peculiar facts as stated in the pétition warranting a court 
of equity in interfering by injunction, but, on the contrary, the stock 
of goods in question consists of clothing, dry goods, shoes, and men's 
and women's furnishing goods, in no sensé liable to breakage or in- 
jury by removal. (3) Because the injunction herein was improvidently 
granted, in that, while respondent has bowed deferentially to the man- 
date of the court, he deferentially submits that the order of this 
honorable court herein deprives him of the possession and enjoyment 
of his property without due process of law, and further prohibits him 
from invoking the law of the land, whereby the possession and en- 
joyment of his property is secured to him. The fourth and fifth are 
amplifications of the above-stated grounds. 

Upon the facts stated in the pétition, which was duly verified by 
the person known to the court as a man of character and discrétion, 
there can be no doubt that it was the right and duty of the court to 
grant the restraining order prayed for. The petitioner, but a few days 
before, had been selected by the creditors as trustée of an estate con- 
sisting of a stock of merchandise valued at $25,000, stored in a build- 
ing specially built for the bankrupt, with fittings especially adapted, 
at considérable expense, for their proper display, and he was notified 
that the owner of the building would require him to remove the same 
within two or three days. It was obvious that great loss and damage 
would follow a precipitate removal. In thèse circumstances it was the 
duty of this court as a court of equity, while giving full récognition 
to the légal right of the landlord, to so regulate the time and manner 
of its enforcement as not to cause unnecessary loss to others. Im- 
médiate éjection from the premises would hâve entailed great déprécia- 
tion of the value of the bankrupt's estate, and, if the bankrupt had a 
lease of the premises for 12 months from September 1, 1908, as 
averred in the pétition, it was the duty of the trustée to détermine 
*whether or not it was for the benefit of the creditors to assume said 
lease. If a sale upon the premises was necessary to avoid great loss, 
it was obviously the duty of the trustée to conduct the sale there, and 
it seems equally clear that it was the duty of the court to relieve him 
167 F.— 26 
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from the coercion of a situation where precipitate action mîght hâve 
resulted in irréparable damage, and such delay as might be reasonably 
necessary seems clearly within the power of the court of equity to 
grant. The bond for $1,000 conditioned for the payment of any costs 
or damages that might be sustained by the landlord by reason of the 
restraining order seemed adéquate to provide for any pecuniary com- 
pensation that was necessary, there being nothing in the circumstances 
of the case which indicated that the sum of $1,000 would not be 
ample to compensate the landlord for any loss or damage that might 
be sustained by him. If authority is needed to support what appears 
to accord with common sensé and common justice, it may be found 
in Re Chambers, Caldwell & Co. (D. C.) 98 Fed. 865. 

Upon the hearing of the motion to dissolve the injunction, affidavits 
were submitted which made it clear that the allégations in the fourth 
paragraph of the pétition, that Graham had leased the premises to 
Schwartzman for the term of one year from the lst day of Septem- 
ber, 1908, to the lst day of September, 1909, with privilège of cer- 
tain annual renewals, were incorrect. There was no written lease 
for any period, and that brings up a very nice question, as to what 
Schwartzman's rights were in the premises, for the trustée is entitled 
to them and no more. It appears that Schwartzman had been for 
some years a merchant in Marion, and that he conceived the idea 
of establishing a départaient store in that city; that Graham agreed 
to erect, and did erect, a building especially for that purpose, which 
was ready for occupancy about September, 1908; that on or before 
that day Schwartzman bought a stock of merchandise of the value 
of nearly $50,000; that he fitted up this building especially for that 
purpose, expending for fixtures alone what is now valued at $1,000 ; 
and that he entered into possession about September 1, 1908, and 
brought there a very large and valuable stock of merchandise, and 
that the building was admirably adapted for the proper display of 
such goods, and that there is no building of like character in such 
city. Schwartzman became involved in financial difficulties in the 
autumn of the same year, and had been adjudicated a bankrupt. Up- 
on his examination before the référée in bankruptcy, before this ques- 
tion arose, after testifying that this store had been built for him by 
Mr. Graham, lie was asked: 

"Q. How niueh rent do you pay? A. $60 per month. Q. How long did you 
agrée to take it from liim? A. He did not give me any lease; he is a man 
wlio says, 'Hère is the store ; take it ; stay as long as you want.' Q. He never 
told you to get ont? A. No, sir; I could stay there as long as I wanted." 

Affidavits hâve been submitted on this motion,- from which it ap- 
pears that Schwartzman desired a lease for five years, and that 
Graham refused to give him such lease, but let him into possession 
under an agreement that he was to pay $60 per month, and there 
does not seem to be any room for doubt that Graham understood that 
he was renting this building by the month at the rate of $60 per 
month, and Graham's contention now is that he had a right to eject 
his tenant at the end of any month, with or without reason. That 
parties may make their own ternis as to the tenancy of real estate 
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cannot be disputée!, and it is the duty of the courts to enforce such 
contracts, whether they seem reasonable or unreasonable ; but when 
courts are called upon to décide upon contracts of this nature, they 
are bound to inquire as to what the real contract was, and whether, 
as to it, there was that agreement of minds that must lie at the base 
of every contract, and, where parties themselves hâve not reduced 
their agreement to writing, they inquire into the circumstances at- 
tending the alleged agreement. Schwartzman has testified that there 
was no agreement as to how long he was to keep the premises; that 
he was to stay as long as he wanted to, paying $60 a month rent. 
The affidavit of Graham's attorney is that, in conséquence of a con- 
versation between himself and Graham, in August, 1908, he went to 
D. Schwartzman and told him that Mr. Graham would décline to 
lease his store to him for five years or any other period, but would 
lease the same to him by the month at $60 per month — 
"that then and there this déponent, acting as attorney or agent for H. C. 
Graham, entered into a contract or agreement, the same being paroi, whereby 
D. Schwartzman rented the store in question at $60 per month ; that such was 
the whole contract or agreement, and nothing was said about renting for a 
year, 12 months, or until September 1, 1009." 

Thèse affidavits were prepared to meet the allégations of the péti- 
tion, which set forth a spécifie agreement of a lease for one year, 
from September 1, 1908. It will be observed in the affidavit of 
Graham's attorney that, although he says that Graham would only 
lease by the month, in stating the contract he says that "Schwartz- 
man rented the store in question at $60 per month; that such was 
the whole contract or agreement," and nothing was said as to the 
duration of the lease. That Schwartzman understood that he was 
to stay as long as he wanted, paying $60 per month rent, is clear 
from his testimony. This is in accordance with the probabilities. 
The store had been built for him especially by Graham. He was mov- 
ing into it a large and valuable stock of goods; he had fitted it up at 
his own expense, at considérable cost, the fixtures alone being now 
valued at $1,000. It is incredible that a man of any common sensé 
would make this large expenditure for fixtures, and would put into 
the building a large and valuable stock of merchandise, if he under- 
stood that he could be turned out at the end of a month. Graham had 
already shown his friendliness by erecting the building for him, and 
evidently Schwartzman trusted to the continuance of such friendly 
relations, and believed that he could stay there as long as he wanted 
to by paying the monthly rental. 

I must conclude, therefore, that there was no definite agreement 
between Graham and Schwartzman as to the duration of the lease ; 
that the only definite stipulation between them was the payment of 
$60 per month. That Graham believed that it was a rental from 
month to month, and that he had a right to eject his tenant at the 
end of any month, is not unlikely ; but his understanding does not 
suffice to make a contract, unless the other party agreed to the same 
thing. That Schwartzman agreed that he could be turned out at 
the end of any month, that his business should be broken up, and 
that the fixtures upon which he had expended large sums should be 
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rendered valueless, is inherently improbable. Agreements of that 
nature must be supported by strong proofs. Schwàrtzman's testi- 
mony, given ante litem motam, is that he could stay in the store as 
long as he wanted to. That it vvas the understanding that the dura- 
tion of the tenancy was indefinite agrées with ail the probabilities 
of the case. It appears that he took possession in September; that 
he did not pay the monthly rental at the end of each montli, but at 
the end of December, when bankruptcy supervened, ail of the rent 
from the beginning of the tenancy was due, and the trustée has paid 
it. Schwàrtzman's testimony is that he received no notice from the 
landlord to move, notwithstanding the nonpayment of the rent. The 
statute of frauds provides that "ail leases and terms for years by 
paroi shall hâve the effect of leases at will only," and in South Car- 
olina the law fixes the rights of parties in ail cases of tenancies by 
paroi, where there is no express stipulation as to the length of the 
term. Most of the cases hâve turned upon what was a necessary 
notice to quit. Such was the case of Godard v. Railroad Company, 
2 Rich. Law (S. C.) 346, where the court says: 

"Tenancies at will, from which tenancies from year to year are derived, are 
said to hâve been.originally held by the will of the lessor; but from a very 
early period it has been the law that they were held at the concurrent will 
of both lessor and lessee — that they mightbe determined by the will of either 
party." 

Référence is then made to the third section of the act of 1817 (6 
St. at Large, p. 67), providing that: 

'•No paroi lease shall give tenant a right of possession for a longer period 
than twelve months, and that ail such leases shall be construed to be for one 
year unless it be stipulated for a shorter time." 

The court then adverts to the mischief that would follow if ten- 
ancies should be unexpectedly determined, and says : 

"Ignorance and remissness would frequently Ieave one of the parties in the 
power of the other. The law which implies a tenancy for a definite period 
when it has not been agreed on by the parties, and requires notice to dissolve 
the tenancy, is best sulted to the habits of society, and is necessary to prevent 
surprise and oppression." 

— and concludes: 

"That in order to put an end to a tenancy from year to year there must 
be three months' notice to quit, ending at the expiration of the year." 

In Wilson v. Rodeman, 30 S. C. 210, 8 S. E. 855, the lease was 
verbal for $30 per month, but indefinite as to time, nothing being said 
as to how long it was to continue. The défendant entered into pos- 
session June 1, 1882, and : paid his rent regularly every month. On 
October 1, 1884, the rent was raised to $40 per month, and the plain- 
tiff claimed that at that time the character of the tenancy was changed 
by agreement, that thereafter it was to be a yearly lease, but this 
the défendant denied. On September 30, 1887, the défendant gave 
written notice that he would vacate the premises by the lst of Jan- 
uary, 1888, and he did vacate them before the beginning of the year 
1888, leaving his rent unpaid for the month of December, 1887, and 
February 10, 1888, the plaintiff brought suit before a trial justice 
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for $80 rent, $40 due for December, and including $40 for the month 
of January, 1888, alleging that the tenancy was yearly. The défend- 
ant admitted owing $40 for the month of December, and tendered the 
same. The trial justice gave judgment in favor of the plaintiff to 
the amount tendered, and the circuit court afnrmed said judgment. 
The Suprême Court afnrmed this judgment, and in its opinion says: 

"As we understand it, there are only two questions in the case, one of fact as 
to the eharacter of the tenancy, whether it was indefinite as to its terinination, 
and therefore from year to year, and if so, whether, as matter of law, the end 
of the calendar year should be fixed for its tennination. There seems to be 
no dispute that the flrst rental, in June, 1882, was indefinite as to time, except 
requiring the rent monthly : that under the statute was up to June, 1883, and, 
the défendant having held over, it became a tenancy from year to year." 

In Hillhouse v. Jennings, 60 S. C. 399, 38 S. E. 599, the court 
considered the statute of frauds in its relation to tenancies under 
paroi leases, and reviewed the décisions, announcing the following 
conclusions : 

"From the statutes and the décisions interpreting them, the following prin- 
ciples may be deduced: 

"(1) A paroi lease gives a tenant a right of possession for a term of 12 
months from the time of entering on the premises. If the lease is for a term 
less than 12 months, of course the tenant would only be entitled to hold posses- 
sion for the time stipulated after entering into possession of the premises. 

"(2) A paroi lease undertaking to give a tenant a right of possession for a 
longer term than 12 months is within the statute of frauds ; nevertheless, if 
the tenant is permitted to enter on the premises by virtue of such agreement, 
lie should hâve the right of possession for 12 months from the time of such 
entry, but no longer. 

"(3) A paroi lease under which a tenant enters upon the premises shall, after 
the term of 12 months from the time of entering on the premises, hâve the 
effect of an estate at will. 

"(4) If a landlord refuses to permit a tenant to enter on the premises under 
a paroi lease no action shall be brought to charge him upon such contract, even 
if the lease is not for a term exceeding 12 months." 

Section 2416 of the Civil Code of 1902 of South Carolina, relating 
to landlord and tenant, is as follows : 

"No paroi lease shall give a tenant a right of possession for a longer term 
than 12 months from the time of entering on the premises, and ail such leases 
shall be understood to be for one year, unless it be stipulated to be for a short- 
er term." 

My conclusion is that Schwartzman, having entered into posses- 
sion of the premises September 1, 1908, under a paroi lease, and there 
being no express stipulation as to the duration of the tenancy, was 
entitled under the law of South Carolina to a right of possession for 
12 months from the time he entered on the premises, and that the 
petitioner, Pringle, as trustée in bankruptcy of his estate, is entitled 
to hold the premises until September 1, 1909, paying the monthly 
rental of $60 per month, and motion to dissolve the injunction is 
denied. 
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In re PRESNALL. 
(District Court. W. D. Texas, San Antonio Division. February 16, 1909.) 

No. 404. 

HOMESTEAD (§ 168*) — EXEMPTION OF BANKRUPT— ABANDONNENT. 

Under Const. Tex. art. 16, § 51, providing tliat a résidence homestead 
in a city shall consist of lot or lots, not exeeeding $5,000 in value, when 
devoted to that purpose, "provlded, that the same shall be used for the 
purposês of a home ; * * * provided, also, that auy teuiporary rent- 
ing of the homestead shall not change the character of the same when no 
other home has been acquired," as construed by the courts of the state, 
a bankrupt did not abandon a homestead right once acquired by verbally 
renting the property to his daughter from year to year for use as a board- 
ing house, reserving a room in which he and his wife remained as boarders 
nor by a lease for similar purposês for a term of years, after making 
which he and his wife moved out, but without aoquiring any other home, 
and with the expressed intention of retaining their homestead right, and 
of retuming to the property as a home on the expiration of the lease. 

[Ed. Note.— For other cases, see Homestead, Cent. Dig. §§ 333, 334; 
Dec. Dig. § 168.*] 

In Bankruptcy. On review of décision of référée. 

Graham Dowdell, trustée of the bankrupt's estate, has flled a pétition to 
review the order of the référée, requiring him to set apart to the bankrupt the 
following described property as his homestead: Lot No. 4, in city block No. 
179, on the west side of Garden street, fronting 30 varas on said street, and 
running back between parailel Unes to the San Antonio river for depth, known 
as "Presnall Place," No. 215 Garden street, situated in the city of San An- 
tonio, Bexar county, Tex. The record contains the findings of fact and con- 
clusions of law of the référée, as follows: 

"Findings of Fact. 

"I find that in 1885 the bankrupt bought the lot in controversy, paying there- 
for less than $5,000, and moved into the property with his family, consisting 
of himself, wife, daugbter, and son, and continued to Hve upon the property. 
using same exclusively as a homestead, until the year 1895, when he leased 
the property to Mrs. Steffian for a year, and with hîs family moved to Dimmitt 
county, where they lived upon property which the bankrupt heid under lease 
for 10 or 11 months, when the family returned to San Antonio and boarded in 
a différent part of the city for 2 or 3 months, when they returned to résume 
their occupancy of tins property, and that during the year 1896 the bankrupt 
and his wife rented this property to their daughter, Mrs. Gertrude Wooley, 
for the purpose of conducting a boarding house therein ; the bankrupt, how- 
ever, reserving the right to use a room, with the use of the parlor, dining 
room, stables, and other portions of the property in connnon with other 
boarders renting rooms from Mrs. Wooley. 

"I find that Mrs. Wooley continued to rent said property from the bankrupt 
and his wife from the year 1896 to 1902 under a verbal lease, and that in 
1902 a written lease was given by the bankrupt to Mrs. Wooley, in order that 
she might sublease the property to Messrs. Tenny & Lewis, who occupied the 
property under sublease for a year or more, using same for the purpose of 
conducting a boarding house, and at the expiration of their occupancy Tenny 
& Lewis surrendered possession of the property to Mrs. Gertrude Wooley, who 
then continued to occupy same and to conduct a boarding house therein up ta 
September 30, 1907. 

"I find that during the period of time from 1890 to September 30, 1907, 
the bankrupt and his wife continued to live in said house as boarders of the 
lessees, and with only the same privilèges aceorded them as were given to the 

•For other cases see same topic & § numbek la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes- 
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boarders, with the exception that the bankrupt and his wife were allowed to 
brlng their guests into the house and bave them lodged and fed without cost 
to the bankrupt or his wife. 

"I tind that during said period of time the entire management and control 
of the property were vested in the lessees, and that neither the bankrupt nor 
his wife owned any of the furniture with which said house was furnished. 

"I find that on September 30, 1907, the bankrupt and his wife executed a 
wrltten lease to Mrs. Wooley, to run for a period of four years from that date, 
in order to enable her to sublease the property to Mr. M. B. Hutchins, and that 
on the same date the property was leased to said Hutchins for the purpose 
of eonducting a boarding house or hôtel for a period of four years, and that 
the bankrupt and his wife and his daughter, Mrs. Wooley, thereupon left said 
property and moved into the house owned by Mrs. Wooley, where they are 
now residing, and that during the period of said Hutchins' lease he has the 
exclusive management and control of said property, and neither the bankrupt 
nor any member of his family has any right to use the same for homestead 
purposes. I find that, when the bankrupt and his wife left the home, they 
did so with the expressed intention of returning thereto at the expiration of 
the Hutchins lease, and I find that they left the property beeause it had 
become unsuitable as a home, beeause of its use as a boarding house and the 
condition of Mrs. Presnall's health, but with the intention to return to same 
for the purpose of holding the property as a homestead against creditors. 

"I find that a two-story addition of 7 rooms was made to said house in 
1897 for the purpose of accommodating more boarders, that in 1898 a second 
addition of 4 rooms was made to said house for the same purpose, and that 
in 1899 a third addition of 5 rooms for the same purpose was made to the 
house, and that in 1904 a fourth addition, consisting of a one and two story 
frame addition, was added to said house, and that ail of said additions were 
made for the purpose of accommodating more boarders, and that at the présent 
time the size of said house has been increased from 8 rooms to something like 
42 rooms, and that said property is better adapted for use as a hôtel than as 
a homestead for a family of two or three ; but I find that, owing to the fact 
that said additions hâve been made to the original structure and are not sep- 
arate therefrom, the original property is incapable of ségrégation from the 
structures erected for the purpose of accommodating more boarders. 

"Conclusions of Law. 

"(1) By reason of the facts found, I am of the opinion that the property in 
controversy is, under the laws of tins state, the homestead of Jesse Harrison 
Presnall and Ada H. Presnall, and that they hâve never abandoned same as 
such. 

"(2) I find that they intend to return to said property and use it as a home 
at the expiration of the présent lease to Hutchins. 

"(?.) I find that, inasmucu as the entire lot upon which this house is located 
constitutes the homestead of Presnall and wife. and the original building can- 
not be segregated from the additions thereto, the bankrupt is entitled to hâve 
set apart to him as exempt the whole of the property in controversy. 

"Guy S. McParland." 

It is proper to add that the verbal lease, executed by the bankrupt and his 
wife to their daughter, Mrs. Wooley, extending from 189t> to 1902, mentioned 
in the findings of the référée, was from year to year. The record also dis- 
closes that, up to the time of the written lease executed to Hutchins, the 
bankrupt used the barn immediately in rear of the main building, and that 
Mrs. Presnall cultivated flowers in the yard. Further, it is shown that the 
property in controversy is the only home owned or claimed by the bankrupt 
since it was acquired in 188ô. The order of the référée, setting apart the 
property to the bankrupt as his homestead, was made June 8. 1908, and about 
the Ist of November following the leases, executed between the Presnalls and 
Mrs. AVooley and between Mrs. Wooley and M. B. Hutchins, were canceled by 
nmtual agreement of the parties, and the Presnalls resumed possession of the 
215 Garden street property. They are now occupying and using the property 
as their home and are renting rooms to persons desiriug board. 
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George R. Gillette, Wm. Aubrey, and Graham Dowdell, for trustée. 
Earl D. Scott and John Sehorn, for bankrupt. 

MAXEY, District Judge (after stating the facts as above). The 
question to be determined is whether the property in controversy 
should be set apart to the bankrupt as his homestead. By article 1G, 
§ 51, of the Constitution of this state, it is provided: 

"The homestead in a city, town or village, shall consist of lot or lots, not to 
exceed in value flve thousand dollars at the time of their désignation as the 
homestead, without référence to the value of any improvements thereoii ; 
provided, that the same shall be used for the purposes of a home, or as a 
place to exercise the calling or business of the iiead of a family ; provided, 
also, that any temporary renting of the homestead shall not change the char- 
acter of the same, when no other home has been acquired." 

The jealousy with which homestead rights are protected by the 
laws of Texas is aptly illustrated by the following language of Mr. 
Chief Justice Hemphill in Shepherd v. Cassiday, 20 Tex. 30, 70 Am. 
Dec. 372: 

"The homestead is not to be regarded as a species of prison bounds, which 
the owner cannot pass over without pains and penalties. His necessities and 
circumstances may frequently require him to leave his homestead for a greater 
or less period of time. Ile may leave on visits of business or pleasure, for 
the éducation of his children, or to acquire in some more favorable location 
means to improve his homestead, or for the subsistence of his family ; or he 
may intend to abandon, provided he can sell. But let him leave for what 
purpose he may, or be his intentions what they may, provided they are not 
those of total relinquishment or abandonment, his right to the exemption can- 
not be regarded as forfeited." 

In the présent. case it is insisted by the trustée, first, that the prop- 
erty in its entirety was abandoned by the bankrupt and his wife as a 
homestead; or, second, if the entire property was not abandoned, 
there was a partial abandonment of so much of the building as was 
leased or rented for boarding house purposes. Did the renting, by 
the bankrupt and his wife to their daughter, Mrs. Wooley, from year 
to year for the period from 1896 to 1907, operate, under the facts 
of this case, as an abandonment, for homestead purposes, of the prop- 
erty which had been used exclusively as a home since the érection of 
the building in the year 1889 ? The word "abandonment" implies dé- 
sertion, relinquishment, and as applied to a homestead the abandon- 
ment, or désertion, must be coupled with the fixed intention not to 
return. The évidence hère shows that the bankrupt and his wife, 
throughout the period of control of the property by the daughter, oc- 
cupied a room in the house as boarders, and used the parlors and din- 
ing rooms, hallways, and barn as other boarders, and that they had 
no intention of abandoning the property as their homestead. In 1907 
a written lease for four years was executed to the daughter, and she 
in turn leased the property for the same period to Hutchins. From 
the date of the exécution of this lease the bankrupt and his wife 
resided with their daughter, in a house across the street from the 
property in controversy, until November, 1908, when the two leases 
were canceled and they returned to the property. The référée finds 
as a fact that, when the bankrupt and his wife left the home, "they 
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did so with the expressed intention of returning thereto at the ex- 
piration of the Hutchins lease," and that they left the property "be- 
cause it had become unsuitable as a home on account of its use as a 
boarding house and the condition of Mrs. Presnall's health, but with 
the intention to return to the same for the purpose of holding the 
property as a homestead against creditors." 

Does the évidence disclose an abandonment of the property for 
homestead purposes? The rule as to abandonment is clearly stated by 
Judge Hodges in Sykes v. Speer (Tex. Civ. App.) 112 S. W. 426, as 
f ollows : 

"When a homestead eharacter once attaches to property, it will continue to 
be the homestead till the owner voluntarily changes its eharacter by disposing 
of the property, or by leaving with the intention of not returning and occupying 
it as a home. Baum v. Williams, 16 Tex. Civ. App. 407, 41 S. W. 840 ; Gunn 
v. Wynne (Tex. Civ. App.) 43 S. W. 292 ; Fyffe v. Beers, 18 Iowa, 11, 85 Âm. 
Dec. 581. * * * Abandonment is accomplished, not merely by going away 
without any intention of returning at a particular time in the future, but by 
going awav with the definite intention never to return. Foreman v. Meroney, 
62 Tex. 726 ; Holland v. Zilliox, 38 Tex. Civ. App. 416, 86 S. W. 37 ; Thomas 
v. Williams, 50 Tex. 271. In every case abandonment is to be regarded as a 
question of fact, to be ascertained from ail the circumstances surrounding the 
particular transaction. The intent of the parties in leaving the homestead 
is the controlling fact. Cline v. Upton, 56 Tex. 319. When no other home- 
stead has been acquired, 'it must be undeniably clear, and beyond almost the 
shadow at least of reasonable grounds of dispute, that there has been a total 
abandonment with an intention not to return and claim the exemption,' before 
an abandonment will be found. Gouhenant v. Cockrell, 20 Tex. 97; Cantine 
v. Dennis (Tex. Civ. App.) 37 S. W. 186. The first case cited, in which the 
language quoted was used, has been cited with approval in numerous cases 
since." 

And it is said by Mr. Justice Field, in Hurt v. Hollingsworth, 100 
U. S. 104, 25 L. Ed. 569 : 

"According to the décisions of the Suprême Court of Texas, it would appear 
that, in order to work a forfeiture of the right to the homestead, the owner's 
cessation of occupancy must be with an intention of total relinquishment, 
shown by clear and décisive circumstances." 

That the renting of a part of a building for boarding house or mer- 
cantile purposes, while the owner occupies the remainder of the build- 
ing as his home, does not operate as an abandonment of any part 
of the structure as a homestead, has been expressly decided by the 
courts of this state. Thus it is said in King v. Hapgood, 21 Tex. Civ. 
App. 217-220, 51 S. W. 532, using the words of the syllabus: 

"A three-story building occupied by a debtor, who uses a portion of it for 
a boarding house and leases a part for mercantile purposes, together with 
so much of a one-story building adjoining as has not been devoted to other 
purposes, may be claimed exempt as the résidence homestead of the occupant." 

At page 220 of 21 Tex. Civ. App., page 534 of 51 S. W., language 
more emphatic was employed by Judge Pleasants, who delivered the 
opinion of the court. "That the three-story building," said the learn- 
ed judge, "and so much of the one-story as had not been devoted to 
other purposes, constituted the résidence homestead of the appellants 
King and wife, there can be no question." See Forsgard v. Ford, 87 
Tex. 185, 27 S. W. 57, 25 L. R. A. 155; Harle v. Richards, 78 Tex. 
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80, 14 S. W. 357 ; Pryor v. Stone, 19 Tex. 371-374, 70 Am. Dec. 
341; Lang v. Fritz (Tex. Civ. App.) 38 S. W. 233; Farmer v. Haie, 
14 Tex. Civ. App. 73, 37 S. W. 164; Newton v. Calhoun, 68 Tex. 
451, 4 S. W. 645. See, also, Hinzie v. Moody, 13 Tex. Civ. App. 193, 
35 S. W. 832; Brennan v. Fuller, 14 Tex. Civ. App. 509, 37 S. W. 
641; Billings v. Matlage, 36 Tex. Civ. App. 619. 82 S. W. 805; Ma- 
lone v. Kornrumpf, 84 Tex. 454, 19 S. W. 607 ; Duncan v. Ferguson- 
McKinney Co., 150 Fed. 269, 80 C. C. A. 157, 18 Am. Bankr. Rep. 
155; In re Harrington (D. C.) 99 Fed. 390; Rollins v. O'Farrel, 77 
Tex. 90, 13 S. W. 1021 ; Foreman v. Meroney, 62 Tex. 723. 

Counsel for the trustée refer, among other authorities, to Medlenka 
v. Downing, 59 Tex. 32, Wynne v. Hudson, 66 Tex. 1, 17 S. W. 110, 
Hargadene v. Whitfield, 71 Tex. 482, 9 S. W. 475, and Blum v. Rog- 
ers, 78 Tex. 530, 15 S. W. 115, in support of their contention that 
the building occupied by the bankrupt and his wife, having been rent- 
ed in part for a boarding house, was thereby abandoned and lost its 
character as a homestead. This class of cases is clearly distinguish- 
able from the one before the court. In the présent case is involved 
but a single house, used partly for the purposes of a home, while 
the cases cited involved not only the home place, but other buildings 
erected for the purpose of being rented for mercantile or other pur- 
poses. In those cases the owner had abandoned that part of the lot 
or lots which contained the rented buildings and devoted it to a pur- 
pose inconsistent with its use as a homestead. But the significant fact 
remains that, in ail the cases, the head of the family was permitted 
to retain a home. Wynne v. Hudson and others of that type are ex- 
plained in Hinzie v. Moody, supra, and in Billings v. Matlage, supra. 

Upon a careful considération of the authorities the court is of the 
opinion, in view of the facts of this case, that the bankrupt has not 
abandoned the property claimed by him as a homestead. Having 
reached that conclusion, it is scarcely necessary to refer to the con- 
tention of counsel that, if a part of the house has been abandoned, the 
part so abandoned should be subjected to the payment of the bank- 
rupt's debts. It may be said, however, that the contention has been 
disposed of by the Suprême Court of this state in a case the facts 
of which hâve direct application to the one now before the court. In 
Forsgard v. Ford, supra, Mr. Justice Brown, as the organ of the court, 
propounded the question : 

"Can a part of a house standing on a lot that is a homestead be subjected to 
forced sale under oui' Constitution and laws?" 

The question thus stated was answered in the négative. 

For the reasons stated, the order of the référée is affirmed, and the 
trustée is directed to set apart the property in controversy to the 
bankrupt as his homestead. 
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In re LISK MFG. CO. 
(District Court, W. D. New York. July 16, 1908.) 

No. 2,840. 

Bankruptcy (§ 63*) — Corporation—Consent to Adjudication— Authority of 
directors. 

A resolution adopted by the board of directors of a corporation called 
and held in the usual manner, and at which a quorum was présent, ad- 
mitting the inabillty of the corporation to pay its debts and its willing- 
ness to be adjudged a bankrupt on that ground, is sufficient, in the 
absence of fraud or collusion, to authorize creditors to institute bank- 
ruptcy proceedings, and to warrant an adjudication, although some of the 
directors in a distant state were not notified of the meeting, especially 
where neither the stockholders nor a new board of directors elected by 
theni hâve taken any steps during several months to vacate a receivershlp 
obtained by the petitioning creditors with the consent of counsel for the 
corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 63.*] 

In Bankruptcy. On pétition in involuntary bankruptcy. 

White &. Stanley, for petitioning creditors. 

John Dickey, Jr., W. K. & R. K. Prentice, Lewis & Lewis, and 
George P. Keating, for intervening creditors. 

Kenefick, Cooke & Mitchell and Daniel J. Kenefkk, for alleged 
bankrupt. 

White & Case. Gardner, Pirce & Thornley, Satterlee, Bissell, Tay- 
lor & French, Walter S. Hubbell, O'Brien, Boardman, Platt & Little- 
ton, and Alfred C. Coxe, Jr. (Alfred C. Coxe, Jr., Porter M. French, 
William W. Moss, and Joseph M. Hartfield, of counsel), for objecting 
creditors. 

HAZEL, District Judge. This is an involuntary proceeding in 
bankruptcy, instituted by creditors to hâve the Lisk Manufacturing 
Company adjudged a bankrupt. The pétition was filed on December 
27, 1907, and on the same day receivers were appointed, who are in 
possession pi the property and carrying on the business of the cor- 
poration. At the request of the Lisk Manufacturing Company the 
time to answer was extended by order of the court for a period of 
three months, and on April 13, 1908, the bankrupt filed an answer to 
the pétition, alleging substantially that the corporation was not in- 
solvent, that the board of directors were without power or authority 
to pass the resolution admitting the inability of the corporation to 
pay its debts and its willingness to be adjudged a bankrupt on that 
ground, and that such resolution was passed collusively. Trial by 
jury, which had been demanded under section 19a, of the bankruptcy 
act (Act July 1, 1898, c. 541, 30 Stat. 551 [U. S. Comp. St. 1901, p. 
3429]), was waived, and the trial proceeded before the court. Cred- 
itors having claims against the alleged bankrupt amounting to $450,- 
000 hâve intervened, but nevertheless object to the adjudication, while 
other creditors having claims amounting to upwards of $750,000 hâve 
intervened and urge the adjudication. Although the directors adopt- 

*For other cases see same topic & § kumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing the résolution were largely indebted to the corporation, no évi- 
dence was givento substantiate the allégation of the answer, and it 
is not now claimed that they acted collusively and fraudulently, and 
said défense was abandoned at the hearing. Following the décisions 
of West Co. v. Lea, 174 U. S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098, 
and In re Moench & Sons, 130 Fed. 685, 66 C. C. A. 37, evidenca 
effered to show the solvency of the corporation was excluded. Ac- 
cordingly the single question submitted relates to the power and au- 
thority of a quorum of the directors to make the admission under 
section 3 (a) 5, which is the act of bankruptcy alleged in the pétition. 

I am satisfied by the record that the meeting held in Buffalo, on 
December 26, 1907, by a majority of the directors of the Lisk Manu- 
facturing Company, at which the resolution in évidence was adopted, 
admitting in writing the inability of the said corporation to pay its 
debts and its willingness to be adjudicated bankrupt, was assembled 
to adopt such resolution; moreover, that at such time the alleged 
bankrupt in fact was financially embarassed and unable to pay its 
debts, and that the meeting was attended by a quorum of the directors 
and was called and held in the usual manner in which said corpora- 
tion transacted its business affairs. It appears that the officers of the 
corporation, before adopting the resolution, had conferred with coun- 
sel regarding the financial condition of the alleged bankrupt, and act- 
ing under his advice the meeting was held and the resolution adopted. 
In this situation the creditors were authorized to institute bankruptcy 
proceedings under section 3 (a) 5. Officers who hâve power to make a 
gênerai assignment under the laws of the state hâve power to make 
the specified admission. Neither the state statute nor the by-laws of 
the corporation prohibited the directors from making a gênerai as- 
signment for the benefit of creditors; and hence the written admis- 
sion, signed by the secretary of the corporation by order of the ma- 
jority of the board of directors, was sumcient to authorize the cred- 
itors to institute the bankruptcy proceeding in question. In re Moench 
& Sons, supra; In re Mutual Mercantile Agency Co. (D. C.) 111 Fed. 
152. 

It is claimed in behalf of the bankrupt that the statute of the state 
(section 29 of the gênerai corporation law [Laws N. Y. 1901, p. 507, 
c. 214]) substantially provides that the business of the corporation 
shall be «onducted by a majority of the directors at a meeting duly 
assembled, etc., and it is pointed out that the requirement of the by- 
laws of the Lisk Manufacturing Company indicates that such meeting 
of the board of directors was not regularly assembled or convened. 
Under section 5 of the by-laws of such corporation, spécial meetings 
of the directors were held at any time by oral notice or by notice in 
writing duly signed by each director. The by-laws do not provide 
that such meetings of the directors shall be held in Canandaigua, the 
place of business of the bankrupt. In view of the manner in which 
previous business meetings were held by the directors, it was not 
absolutely necessary that oral notice should hâve been given, iu the 
absence of bad faith, to directors living or sojourning in a distant 
state. For this reason, in my opinion, it was not necessary that C. D. 
McL,aughlin, the director residing in Omaha, should hâve notice of 
the meeting. The situation was thought by a majority of the direc- 
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tors, after consultation with their counsel and thorough examinatîon 
of the financial affairs of the corporation, to require immédiate action 
by the board of directors, and under ail the circumstances to secure 
the consent of the absent director was obviously unnecessary. Porter 
v. Robinson, 30 Hun (N. Y.) 209; Edgerly v. Emerson, 23 N. H. 
555, 55 Am. Dec. 207; Chase v. Tuttle, 55 Conn. 455, 12 Atl. 874, 3 
Am. St. Rep. 64; Eeavitt v. Yates, 4 Edw. Ch. (N. Y.) 139; Ameri- 
can Exchange National Bank v. First National Bank, 82 Fed. 961, 
27 C. C. A. 274. J. E. McEaughlin, another director, knew of the 
proposed meeting and its object. He must be deemed to hâve ac- 
quiesced in the action of the other directors or waived notice of the 
meeting. 21 Amer. & Eng. Ency. of Law (2d Ed.) 869. 

Moreover, the Lisk Manufacturing Company, in view of the facts, 
must be held to hâve acquiesced in or ratified the action of its secre- 
tary in signing the resolution setting forth an admission of inability 
to pay its debts and its willingness to be adjudicated a bankrupt. 
Leavitt v. Yates, supra; Sheldon, etc., Co. v. Eichmeyer, etc., Co., 
90 N. Y. 607. Although other directors were elected by the cor- 
poration on April 4, 1908, more than three months after the filing of 
the pétition in bankruptcy, successors to the directors who adopted 
the resolution in question, who hâve disaffirmed the act of bankruptcy, 
yet nothing has been done by them or the stockholders to vacate the 
receivership appointed on the application of the petitioning creditors 
and counsel for the alleged bankrupt. That the financial condition 
of the company was in fact différent from that represented at the 
meeting is not contended, and that at such time the corporation was 
unable to pay its debts is undeniable. The business of the bankrupt 
has been conducted by the receivers for more than six months with 
the évident assent of the new directors, the stockholders, and parties 
in interest; and under the circumstances the latter are equitably 
estopped to claim at this time that the resolution which is the founda- 
tion of this proceeding was unauthorized or was improvidently passed 
at a meeting of which ail the directors were not notified and did not 
attend. If new directors had promptly repudiated the action of their 
predecessors by moving to vacate the receivership, or had challenged 
their good faith, a différent question would be presented. 

In view, however, of the evidential facts, I am of the opinion that 
the answer of the bankrupt was interposed to postpone the adjudica- 
tion, though undoubtedly in the honest belief that the corporation in 
the near future, by negotiations with creditors conducted by the re- 
ceivers, would be enabled to pay its debts in full or effect a satisfac- 
tory settlement with its creditors. However commendable the efforts 
of the corporation or stockholders may be in that respect, it is to be 
remembered that the gênerai creditors are entitled to primary con- 
sidération, and, moreover, that terms of composition may be offered 
under section 12 of the bankruptcy act. To allow the receivers to 
conduct the business of the bankrupt for a prolonged period, to the 
exclusion of rights of creditors demanding the right given them by 
the bankruptcy act to elect a trustée and administer the estate, is 
unwarranted. The bankrupt act was passed for the benefit of cred- 
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itors on the principle that, when a bankrupt's property is insufficient 
to pay its debts in full, there shall be an équitable division thereof 
pro rata among them, and this fundamental rule requires the court, 
not only to préserve the estate and prevent its dissipation, but that 
the property and assets of the bankrupt should be collected or mar- 
shaled and the amount realized distributed without unnecessary de- 
lay. 

An order adjudicating the Lisk Manufacturing Company a bank- 
rupt may be entered. 



UNITED STATES v. HAVILAND & CO. 
(Circuit Court, S. D. New York. January 19, 1909.) 

No. 5,034. 

1. Customs Dutibs (§ 75*) — Appeaisal — "Principal Mabket" — Limited 

Sales. 

In Customs Administrative Act June 10, 1890, c. 407, § 19, 26 Stat. 
139 (U. S. Comp. St. 1901, p. 1924), the provision that dutiable value shall 
be the market value "in usual wholesale quantities, at the time of ex- 
portation to the United States, in the principal markets of the country 
from whence imported," refers to the "principal market" where imported 
merchandise is bought and imported to the United States in wholesale 
quantities, rather than to markets where there may hâve been limited 
purchases. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. §§ 183-185 ; 
Dec. Dig. § 75.*] 

2. Customs Duties (§ 75*)— Appraisal— Expobt Pbicb— "Principal Market." 

The entire output of a china manufacturer in Limoges was exported 
to the United States directly from Limoges, except a small amount of 
spécial classes, which was disposed of in Paris to European trade ; the 
wholesale business in Paris being less than 4 per cent, of said exporta- 
tions to the United States. Held, that for the goods shipped to America 
Limoges, and not Paris, was the "principal market," within the meaning 
of Customs Administrative Act June 10, 1890, c. 407, § 19, 20 Stat. 139 (U. 
S. Comp. St. 1901, p. 1924). 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 183 ; Dec. 
Dig. § 75.*] 

3. Customs Duties (§ 75*) — Appraisal— "Condition." 

Where practically ail the output of a china manufacturer was sold to 
the United States, spécial classes manufactured for European trade can- 
not be said to be In "condition" to supply the American trade, within the 
meaning of Customs Administrative Act June 10. 1890, c. 407. § 19, 20 
Stat. 139 (U. S. Comp. St. 1901, p. 1924), providing that dutiable value 
shall be determined according to the "condition in which * * * mer- 
chandise is there bought and sold for exportation to the United States." 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 75.*] 

4. Customs Duties (§ 85*) — Reappraisement— Rbview on Protest. 

Though, under Customs Administrative Act June 10, 1890, c. 407, § 
13, 26 Stat. 136 (U. S. Comp. St. 1901, p. 1932), a reappraisement by a 
Board of General Appraisers is "final and conclusive," it may be im- 
peached, if based upon a wrong principle or contrary to law, or the 
power conferred by statute has been transcended ; and where such board 
misinterprets a portion of the évidence, a légal error lias been committed, 

*For other cases see same topic & § mjkjmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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making it necesaary to see if the error works injustice, and proceedhys 
for revievv may be initiated by protest under section 14 of s:iid act. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 201 ; Dec. 
I)ig. § 85.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below is reported as G. A. 6,655 (T. D. 28,382). 

D. Frank Lloyd, Asst. U. S. Atty. 

B. A. Levett (Henry A. Wolff, on the brief), for importers. 

MARTIN, District Judge. The merchandise in question is Havi- 
land china. The local appraiser advanced the importer»' invoice priées 
for duty. The importers appealed, under Act June 10, 1890, c. 407, 
§ 13, 26 Stat. 136 (U. S. Comp. St. 1901, p. 1932), and the case went 
before a single General Appraiser (Judge Waite), who found ils en- 
tered value correct. The government then appealed to a board of 
three General Appraisers, called in the record "Board No. 2." This 
board advanced the goods 16.5 per cent, above the entered value, and 
liquidation was made on that basis. Thereupon the importer appealed 
to a board of three General Appraisers by protest, under section 14 
of said act. Board No. 3 sustained the protest, and held that the 
décision of Board No. 2 was illégal. From this décision the govern- 
ment appeals to this court, under section 15 of said act. 

At the time of the importations in question there were three houses 
known as Haviland & Co. — one house at Limoges, France, which 
manufactured china ; another at New York, a wholesale house, which 
supplies the trade in the United States and Canada ; and a third in 
Paris, France, a selling house for European trade. Each house is a 
partnership, and the head of each firm is Mr. Charles Edward Havi- 
land. The remaining partners are not ail the same. The main busi- 
ness of the Limoges house is the supplying of china to the New York 
house. Its sales are exclusively to New York and Paris. Ail the sales 
of the New York house are wholesale, while the Paris house is partly 
retail, dealing in other goods as well as those of Haviland & Co., and 
selling a small quantity at wholesale. There are a number of other 
manufacturer of china at Limoges, whose goods are similar in char- 
acter to those of Haviland & Co., there being altogether 36 manufac- 
turers, 25 decorators, and 21 commissionaires, ail engaged in the man- 
ufacture or sale of china similar to Haviland's, and they sell in the 
open markets to buyers, many of whom ship to the United States. 
Prior to 1905 controversies between importers and the government 
had arisen with référence to the market value. Attempts had been 
made to corne to an agreement as to the invoice value of importations 
of china. Various investigations had been made by the government 
at différent periods. In 1905 there was an especial effort made to 
establish the foreign market value of thèse goods. There was then a 
reappraisement, known as "No. 3,843," that was confirmed by the 
Board of General Appraisers. It was then understood that those 
priées were the f air foreign market value ; but there was a discrimina- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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tion of 5 per cent, agaînst the Haviland goods, or, in other words, 
their value was increased 5 per cent, because of their réputation in 
the trade. 

There was no évidence of any material change in the gênerai mar- 
ket price of thèse goods since that time. The priées then fixed, with 
the exception just stated, applied to ail china coming from Limoges, 
by whomsoever manufacturée!. An effort was made in 1906 on the 
part of Haviland & Co., of New York, to be relieved of this 5 per cent, 
discrimination, but they did not succeed. There was then no attempt, 
however, on the part of the government, to advance the price. Yet 
in the latter part of that year the importations by Haviland & Co., of 
New York, invoiced at the same priées as theretofore, were advanced, 
and every cask containing their imported china was seized for alleged 
fraudulent undervaluation, and for several months none was allowed 
to pass through the customhouse of New York. 

The record of the hearings in this cause shows that the only persons 
examined as witnesses who had actually bought for the genuine pur- 
pose of importing china from France to the United States were as 
follows: Adolph Barroutaud, of the firm of Barroutaud & Watson, 
importers of French china for 14 years ; Henry Creange, an importer 
of china for 16 years; Herman Siegel, a member of the firm of L. 
Straus & Co., connected with this business 25 years, in charge of the 
import department, including French china, frequently called by the 
Board of General Appraisers to give values of china; Max O. Doer- 
ring, a member of the firm of Charles Ahrenfeldt & Sons, importers 
of French china since 1891; Ernest Waeldin, of the firm of George 
Bassett & Co., importers of china and glassware, and the European 
buyer since 1890; B. Rosenfeldt, importer of china for 15 years; and 
Lucien D. Bloch, of the firm of Lucien D. Bloch & Co., importers of 
French china for 5 years. Thèse witnesses testified that Limoges is 
the only market where they buy, and is the market for the buying of 
china for importation to the United States ; that the china that they 
buy is of an average quality with that of Haviland & Co. ; and they 
gave a list of priées which they hâve paid and are paying, which on 
an average is below the priées given by Haviland & Co. in their in- 
voices for tariff duty. 

It is contended by the government, however, that the Havilands of 
New York are substantially the same firm as Haviland & Co. who 
manufacture the china at Limoges and the Haviland & Co. who sell 
at wholesale and retail in Paris, and that, as they sell to no one else 
in Limoges and do sell in Paris, the priées in Paris must control. The 
évidence shows that the manufacture of china by Haviland & Co. in 
Limoges was developed for the sole purpose of supplying the Amer- 
ican market, and that Haviland & Co., of New York, furnish the 
wholesale market of the Haviland china for this country. Spécial 
classes of goods for the foreign trade are also manufactured at the 
Limoges factory, when the trade in this country is not in a condition to 
take the full output of the factory. The Paris house takes that ex- 
cess, which is but a small proportion of the output of the plant. The 
Paris house also bttys from other manufacturers as their European 
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trade demands. It appears that the total wholesale business of the 
Paris house is less than 4 per cent, of the total importations to the 
United States from the Limoges house. Some of the other manufac- 
turer in Limoges maintain agencies in Paris ; but it does not appear 
that they hâve any other duty than to transmit orders to Limoges. 
The price charged to the Paris trade by the manufacturers at Limoges 
includes a profit, and the sales at Paris must cover that profit, also 
the expense of shipment, breakage, rent, and the like. It is not dis- 
puted that priées in Paris are considerably higher than in Limoges. 
It is self-evident, therefore, that any intelligent importer would buy 
at Limoges. 

The évidence fairly shows that the principal wholesale market of 
china in France is Limoges. It is évident that the reason that Haviland 
& Co., of Limoges, sell to no other importer than Haviland & Co., of 
New York, is that Haviland & Co., of New York, désire to control 
the American trade in their goods, which is legitimate. The fact that 
the Limoges house sells to the Paris house a limited quantity for re- 
tail and wholesale in Europe of a class of goods made for the Eu- 
ropean trade, under the circumstances developed by the évidence, is 
not sumcient upon which to find that the Paris market should be es- 
tablished as the basis of ad valorem tariff duty. There is no substan- 
tial évidence that the importers in the case at bar, in their relations 
with the manufacturing house at Limoges, hâve adopted priées of 
invoice on the basis of a purchase price that is fraudulent, dishonest, 
or even unfair. The history of previous transactions by thèse im- 
porters, their negotiations with the government heretofore, and the 
priées paid by other importers to other manufacturers of china at 
Limoges négative such an inference. 

I concur with Board No. 3 in their view of the Haviland letter. The 
opinion of the board is so carefully and ably written that I need not 
add anything in the discussion of that question. I do not concur in 
the décision of Board No. 3 in affirming Board No. 2 as to the adop- 
tion of the Paris wholesale prices for the duty to be imposed upon 
the merchandise in question. Board No. 2 based its décision upon 
the Haviland letter, misinterpreted its contents, and thereby committed 
a légal error. Therefore it becomes necessary to look into ail the évi- 
dence before them to see if that error works injustice. I hâve read 
the évidence with great care, including nearly 200 pages of briefs 
of counsel, and I concur with Judge Waite in finding Limoges to be 
the principal wholesale market of china from which importations are 
made to the United States. As bearing upon this question, the posi- 
tion taken by the government in its récent German agreement (T. D. 
28,215, 28,216) is pertinent. It reads as follows: 

"Market values as defined by section 19 of the customs administrative act 
(26 Stat. 139 [U. S. Comp. St. 1901, p. 1924]), shall be construed to mean the 
export price whenever goods, wares, and merchandise are sold wholly for 
export, or sold in the home markets only in limited quantities, by reason of 
which facts there cannot be established a market value based upon the sale 
of such goods, wares, and merchandise in usual wholesale quantities, packed 
ready for shipment to the United States." 

167 F.— 27 
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That stipulation fits the case at bar. There is no reason why the 
principle adopted as to importations from Germany should not be 
adopted as to importations from France. 

It is contended by counsel for the government that the importations 
in question antedated the German agreement. I understand that to 
be so, but that does not affect the principle at ail. If the claimed error 
of Board No. 2 was that said board had not given the same construc- 
tion to section 19 of the customs administrative act of 1890 that the 
Treasury Department gave in this German agreement, and therefore 
erred in applying the facts found to said section 19, then the date of 
said agreement, being subséquent to the importations in question, 
might be material. Section 19, as it affects thèse questions, reads as 
f ollows : 

"That whenever imported merchandise is subject to an ad valorem rate of 
duty * » * the duty shall be assessed upon the actual niarket value or 
wholeèale price of such merchandise as bought and sold in usual wholesale 
quantities, at the time of exportation to the United States, in the principal 
markets of the country from whence imported, and in the condition in which 
such merchandise is there bought and sold for exportation to the United 
States, or consigned to the United States for sale. * * * That the words 
'value' or 'actual inarket value,' whenever used in this act or in any law 
relating to the appraisement of imported merchandise, shall be construed to 
mean the actual market value or wholesale price as deflned in this section." 

The above provision as to market value where the merchandise is 
bought "in usual wholesale quantifies" at the time of the exportation 
has a meaning. The words "in the principal markets of the country 
from whence imported" hâve a meaning. Thèse words mean the 
principal rnarket where the imported merchandise is bought and im- 
ported to the United States in wholesale quantifies. They cannot 
fairly be construed to mean that spécial agents of the Treasury De- 
partment may, by searching France, find some place where there hâve 
been some purchases at wholesale at a higher price than in the prin- 
cipal market, and a Board of Appraisers adopt that as a basis of 
valuation. In the language of Tudge La combe, in United States v. 
Godillot & Co., 139 Fed. 1, 71 C. C. A. 505, T. D. 26,272, "not some 
varying local value prevailing in some of its individual cities." Board 
No. 2 seems to, hâve given no effect to the words "and in the condition 
in which such merchandise is there bought and sold for exportation 
to the United States." The "condition" is as pertinent, under this 
act, as are sales in the markets. The word "condition" has a mean- 
ing — "state of being ; quality ; situation in relation to environment ; 
attribute or characteristic." The évidence fairly shows that practical- 
ly ail the goods manufactured by Haviland & Co. at Limoges that 
were in a "condition" to supply the American trade were bought by 
the New York house at Limoges, and from Limoges exported to the 
United States. 

It is claimed by the government that the décision of Board No. 2 
is final. The language of section 13 of said act, which has référence 
to said Board No. 2, is as follows: 

"Which board shall examine and décide the case thus submitted, and their 
décision, or that of a majority of them, shall be final and conclusive as to 
the dutiable value of such merchandise against ail parties interested therein." 
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If the record showed that Board No. 2 considered ail the évidence 
before them, and from it found certain facts, and there was some évi- 
dence to sustain those facts, the court would not review it, nor sustain 
Board No. 3 in reviewing it. That is not the question hère presented. 
Board No. 2 erred upon a question of law by adopting a vvrong prin- 
cipe in the interprétation of a vvritten document, the resuit of which 
would work injustice to thèse importers. It, therefore, was the plain 
duty of Board No. 3 to correct it, and it is the duty of this court to 
sustain that board in so doing. Notwithstanding the language of said 
section 13, the courts hâve repeatedly held that where the appraise- 
ment was based upon a wrong principle, contrary to law, or has 
transcended the power conferred by statute, such action is subject to 
review and may be impeached. United States v. Passavant, 169 U. 
S. 16, 18 Sup. Ct. 219, 42 L. Ed. 644; Erlanger v. United States (C. 
C.) 152 Eed. 576; Hermann v. United States (C. C.) 84 Fed. 151; 
United States v. Muller (C. C.) 152 Fed. 575; United States v. Godil- 
lot & Co., 139 Fed. 1, 71 C. C. A. 505; Lace House v. United States, 
141 Fed. 869, 73 C. C. A. 103. 

The Circuit Court of Appeals for this circuit, in Gulbenkian & Co. 
v. United States, 153 Fed. 858, 83 C. C. A. 40, upon examination of 
the record found that the appraised value of imported wool was based 
upon the actual value of white overcolored wool, and thus the in- 
voiced valuation was increased for tarifï duty, when the market value 
of each kind of wool, colored and white, was the same when it was 
bought in the principal markets of Bagdad, Turkey, and imported 
hère. The Court of Appeals there held that the appraisement for 
duty, having been based upon the value of the wool in question in 
other markets than the market from which it was imported, was an 
error; and, notwithstanding the provision of section 13 that the ap- 
praisement shall be final, it was reviewed by the court, and impeached, 
because the action of the appraisers was not within the letter of the 
law. The same principle is applicable to the case at bar. 

The décision of Board No. 3 is affirmed. 



In re SASSMAN. 

(District Court, E. D. Pennsylvania. February 8, 1!X)0.) 

No. 2,880. 

Bankruptcy (§ 140*)— Peopeety Vesting in Trustée— Property Paid for 
by Anothee— 'Construction or Contkact. 

Bîinkrupt was a manufacturer of earpets, largely on orders obtained 
by claimants from dealers. When such orders were filled, they were 
chargea to claimants, who made an advance thereon and guaranteed 
collection, charging a commission and interest on the advances. Claim- 
ants also made an agreement with the bankrupt under which lie bought 
yarn and had it charged to them. He agreed to use it only on their 
orders, and they paid the bills therefor, charged the amount to his ac- 
i">ni>t. nnd dedueted the same. with interest and their usual commission, 
from the proceeds of the carpet when sold. Certain of such yarn, bought 

••l'or oitier cases see same topic & § numbjsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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by the bankrupt, but paid for by claimants, was in bis possession at the 
time of bankruptcy, and was afterwards niade up and the carpet shipi>ed 
on claimants' orders and collected for by them. Beïd, that the yarn was 
the property of the bankrupt, and not of claimants, the transaction being 
merely a loan of money by them, and that they were not entitled to 
withhold the amount paid for the yarn by them from the proceeds of the 
carpet. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

In Bankruptcy. On certificate of référée concerning claim of T. 
J. Keveney & Co. 

Julius C. Levi, for claimant. 
Alfred Aarons, for trustée. 

J. B. McPHERSON, District Judge. The présent dispute arises 
upon the following facts, which are admitted by the parties to be true : 

For some time before May 31, 1907, the bankrupt had been manu- 
facturing carpets, buying the materials in his own name. His prin- 
cipal business came through T. J. Keveney & Co., a commission house 
in New York City, by whom orders for carpets were obtained from 
dealers and turned over to him. When an order was filled, the bank- 
rupt shipped the carpets directly to the dealer, but charged them to 
Keveney & Co., and sent the invoices to that firm. Keveney & Co. 
guaranteed the account, and immediately advanced 80 per cent, there- 
of, charging a commission of 5 per cent, for selling and guaranteeing, 
and also charging interest on the advance of 80 per cent. On the dis- 
count due date, this date being specified on the order sent by Keveney 
& Co. to the bankrupt, Keveney & Co. made good the balance of 20 
per cent, to the bankrupt, whether or not the dealer had paid the 
account. The dealer remitted directly to Keveney & Co. On or 
about May 31, 1907, the bankrupt's crédit was so impaired that he 
could not obtain the necessary worsted yarns. Therenpon he agreed 
with Keveney & Co., whose crédit was good, that yarns should be 
bought and delivered to the bankrupt, but that the goods should be 
charged to Keveney & Co. and paid for by them. The agreement 
appears in the following mémorandum: 

"May 31, 1907. 
"To Whom It may Concern: 

"I hereby agrée to make and ship ail orders I receive from T. J. Keveney 
& Co. without delay. With regard to worsted yarns, I agrée to purchase 
thèse at once and hâve the bills for same forwarded to T. J. Keveney & Co., 
so that they may pay them for rny account, and I agrée to use ail such yarns 
on the T. J. Keveney & Co. orders. Ail yarn bills which T. J. Keveney & Co. 
paid for my account they are to deduct from my account with them. My 
purchase will not exceed $500 on worsted yarns. Henry Sassman & Co." 

Under this agreement the bankrupt bought yarns, among them the 
consignment from Kenworthy & Bro. that is now in dispute. The 
purchase was made by the bankrupt, and the goods were delivered 
to him; but the account was charged to Keveney & Co., by whom it 
was paid. When the carpets were manufactured under the orders 
transmitted by Keveney & Co., they were billed to that firm at so 
much a yard. The charge made by the bankrupt was not merely for 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to flate, & Eep'r Indexe» 
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the labor of manufacture and for the cost of other materials than 
the yarns. After the agr.eement of May 31st, in addition to Keveney 
& Co.'s commission and the interest on their advances of 80 per cent, 
they also deducted such sums as they paid on account of yarns that 
were charged to them under the agreement, together with interest on 
thèse sums. At the time of the failure there was no balance due the 
bankrupt in the hands of Keveney & Co., and therefore they could 
not deduct the amount of the Kenworthy bill; but, as thèse yarns 
were in the bankrupt's possession when the creditors' pétition in 
bankruptcy was filed on August 16, 1907, it was agreed that they 
should be made up into carpets. Afterwards the carpets were sold 
by Keveney & Co., who were allowed to retain $552.90 out of the 
proceeds to await the détermination of the présent controversy. The 
référée was asked to award this sum to the claimant firm, but he de- 
clined to make the order and dismissed the pétition. 

Obviously, Keveney & Co. can only succeed in their effort to re- 
tain the money if they had the title to the yarns when the proceedings 
in bankruptcy were begun ; and it is this position that is earnestly 
maintained by their counsel. In my opinion, however, the facts show 
clearly that the title to the goods was never in Keveney & Co., but 
was always in the bankrupt. Under the agreement of May 31st, the 
bankrupt was to buy the yarns, and I see nothing to support the in- 
ference that in so doing he was merely acting as Keveney & Co.'s 
agent. On the contrary, while Keveney & Co. were liable for the 
yarns, such money as they might pay therefor was to be charged to 
the bankrupt's account and was to bear interest, thus showing clearly 
that Keveney & Co. were in reality lending the money and were not 
buying the goods on their own behalf. They were del credere agents 
(Clark & Skyles, Agency, p. 968, § 434), guaranteeing payment for 
the goods that they sold, and also lending their crédit to enable the 
bankrupt to continue the business of manufacturing. But, so far as 
the évidence shows, the goods in question were the bankrupt's prop- 
erty. He made the contract with Kenworthy & Bro., the yarns were 
delivered to him, and, so far as appears, he was himself liable for 
the purchase price, although Keveney & Co. were also liable and were 
looked to in the first instance. The bill was naturally sent first to 
them, since it was their crédit that induced the sale; but the bank- 
rupt was also liable, and could hâve been compelled to pay if Keveney 
& Co. had made default. The argument that the claimants were 
bailors of the goods necessarily implies that they had title to the 
property originally, and delivered it, or ordered it to be delivered, to 
the bankrupt for the purpose of having it manufactured ; and the ar- 
gument must fall if the title passed, not to them, but to the bank- 
rupt himself by his contract of purchase from Kenworthy & Bro. No 
doubt the bankrupt agreed to use the yarns on Keveney & Co.'s or- 
ders, but the very fact that he so agreed shows that such an agree- 
ment was considered necessary. It would not hâve been necessary 
if the yarns had been bailed to him by the owner for the spécifie 
purpose of being worked up ; for, in that event, he would hâve been 
bound to carry out the bailor's orders without specifically agreeing 
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so to do. Moreover, Keveney & Co. charged a commission of 5 
per cent, for selling and guaranteeing the sales of the carpets, and 
this certainly implies that they were selling, not their own property, 
but the property of the bankrupt. If they had bailed the yarns to be 
made up into carpets, the carpets would hâve been theirs, and they 
would hardly hâve charged a commission for selling their own prop- 
erty. 

The décision of the référée (Edward F. Hoffman, Esq.) is af- 
firmed ; and it is further ordered that Keveney & Co. pay over to the 
bankrupt's trustée the sum of $553.90 now in their hands. 



Ex parte HUFFMAN. 

(Circuit Court, W. D. Texas, El Paso Division. February 10, 1900.) 

No. 47G. 

guardian and ward (§ 1g7*) — foreign guardian— itlght to fund in court 
— Ancillary Appointaient. 

Where the judgmenti of a fédéral court in Texas in favor of a minor 
directed the money to be paid out by the clerk to her légal and qualifled 
guardian, and application is made for the same by a guardian appointed 
in auother state where the minor résides, such guardian should obtain 
ancillary letters of g'uardianship from the court in the county where the 
property is located, as provided for by Rev. St. Tex. 1895, art. 2753. 

TEd. Note. — For other cases, see Guardian and Ward, Cent. Dig. § 
557; Dec. Dig. § 1G7.*] 

Application by Mrs. Patsy Huffman, of the state of West Vir- 
ginia, praying for an order authorizing the clerk of .this court to pay 
over to her the sum of $500, now on deposit in the registry of the 
court, for the use and benefit of Ethel Copley, a minor child 10 years 
of âge. 

At the October session of the court at El Paso judgment was rendered in 
favor of the minor for the ainount nnmed in a suit instituted by Mrs. Huff- 
man, as next friend, against the Texas & Pacific Raihvay Company. The 
judgment in terms required the money to be paid into the registry of the 
court for the use and benefit of the minor, and to be paid out by the clerk 
to her légal and duly qualifled guardian. The money was seasonably de- 
posited by the railway company, and the applicant bases her right to receive 
it upoii letters of guardianship issued to her by the county court of Wayne 
county, W. Va. The order of her appointaient is as follows: "On motion, 
Patsy Huffman is hereby appointed as guardian of and for Ethel Copley, 
âge 10 years, heir at law of M. F. Copley, deceased; and the said Patsy 
Huffman, being présent in open court, accepted said trust, and entered into 
and aeknowledged a bond in the penalty of $1,200, conditioned as the law 
directs, together with Henry Copley and Milton Perry, her sureties therein. 
Thereupou the said Patsy Huffman took the several oaths as required by law 
as such guardian." It does not appear from the order whether Mrs. Huffman 
was appointed guardian of the estate, or of the person, or both of the estate 
and person, of the minor, nor is the condition of the bond set out. The tran- 
script of the proceedings of the West Virginia court seems to be regular. and 

•For other cases see same toplc & § numbee in Dec. & An. Digs. 1907 to date, & Rep'r Indexes 
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it is authenticated conformably to the requirements of section 905 of the 
Revised Statutes of the United States (U. S. Comp. St 1901, p. 677). 

Brown & Terry, for applicant. 

MAXEY, District Judge (after stating the facts as above). The 
judgment rendered in the court at El Paso in favor of the minor, 
Ethel Copley, directed the money to be paid out by the clerk to her 
légal and qualified guardian. The amount of the judgment not be- 
ing in excess of $500, the court might hâve directed an order to be 
entered, pursuant to the provisions of Rev. St. Tex. 1895, art. 3498w, 
authorizing the next friend of the minor or other person to take 
charge of the money, upon giving bond in any sum not less than 
double the value of the property; but the judgment as actually en- 
tered directed its payment to the légal and qualified guardian of the 
minor. In some jurisdictions it has been held that, without express 
statutory authority, a court of chancery has power to order the pay- 
ment of the ward's assets to a foreign guardian, when in its judg- 
ment such action is deemed best for the interest of the ward. Earl 
v. Dresser, 30 Ind. 11, 95 Am. Dec, 660, and note at page 666 ; Woer- 
ner, Am. Law Guardianship, 87; 13 Am. & Eng. Enc Law (2d Ed.) 
968, 969. But it is said to be generally requisite that, where an infant 
domiciled in one state has property in another, a guardian be appoint- 
ed for such property in the state where it is situated. In the exer- 
cise of comity, however, préférence will ordinarily be given to the 
person already clothed with the authority of guardian in the state of 
the infant's domicile. 13 Am. & Eng. Enc. Law (2d Ed.) 968, cl. 3. 

Since courts should act with extrême circumspection in dealing 
with the estâtes of infants and others under guardianship, it is thought 
to be the better and safer practice, where nonresident guardians seek 
to obtain possession of moneys in the registry of the court, to require 
as a prerequisite to the payment of such moneys the production of 
ancillary letters, issued by a local court where the property is situated. 
In Texas such letters may be obtained expeditiously and with little 
expense. The statute upon the subject provides as follows: 

"Where a guardian and his ward are nonresidents, such guardian may file 
in the county court of any county a fnll and complète transcript from the 
records of a court of compétent jurisdiction where he and his ward réside, 
showing that he has been appointed and has qualified as guardian of the 
estate of such ward, which said transcript shall be certified by the clerk of 
the court in which the proceedings were had, under the seal of such court, 
if there be one, together with a certificate from the judge, chief justice or 
presiding magistrate of such court, as the case may be, that the attestation 
to such transcript is in due form ; and upon the filing of such transcript the 
same may be recorded, and the guardian shall be entitled to receive letters 
of guardianship of the estate of such minor situated in this state, upon filing 
a bond with sureties, as iu other cases, in double the amount of the estimated 
value of such estate." Rev. St. 1895, art. 2753. 

See, also, Simkins, Administration of Estâtes, pp. 484, 611. 

Article 2754 provides for the recovery of the property of the non- 
resident ward and for its removal out of the state; and by alticle 
2755 it is provided that: 
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"Any résident exécuter, administrator or guardian having any of the estate 
of such ward, may be ordered by the court to deliver the same to such non- 
resident guardian." 

It is thus seen that the laws of this state provide an easy, expé- 
ditions, and inexpensive method whereby a nonresident guardian may 
obtain possession of the ward's estate situated in Texas. In addition, 
the interest of the ward is thoroughly protected by requiring a bond 
to be given in double the amount of the value of the assets sought 
to be recovered. As before stated, the judgment rendered in favor 
of the minor, Ethel Copley, authorized the clerk to pay over the 
money to her légal and duly authorized guardian. Such a guardian, 
as applied to the facts of this particular case, is one appointed, or 
to be appointed, by the county court of El Paso county; and when 
a guardian so appointed applies for the $500 in the registry of the 
court, the clerk will then be clothed with authority to pay it over. 

The application in its présent form will be denied, with liberty to 
Mrs. Huffman to présent an application at some future time in con- 
formity with the views above expressed. 



Tn re GREEK MFG. & BNTERPRISING 00. 
(District Court E. D. Pennsylvania. February 10, 1909.) 

No. 2,971. ' '"': ": ' ' 

RA.NKRUPTCY (§ 188*)— RlGIITS VESTING IN TRUSTEE— PBOPERTT IiEVIED ON BT 

Bankrupt. 

A corporation, a few months prior to its bankruptcy, sold and trans- 
ferred certain property to another, taking a judgment note therefor. In- 
cluded in the property so transferred was a cash register, which it held 
under a contract of rental or conditional sale from the manufacturer, and 
a similar contract was made with the transférée with the bankrupt's 
knowledge and consent. Not receiving payment, it issued exécution on 
the note and levied on property, including the cash register, which levy 
was pending at the time of the bankruptcy. Held that, whether the con- 
tract was one of rental or conditional sale, the réservation of title in the 
manufacturer was valid between the parties and as against the bankrupt 
and its trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 188.*] 

In Bankruptcy. On certifkate of référée. 
See, also, 164 Fed. 211. 

George Wentworth Carr, for National Cash Register Co. 

Albert L. Môise, for trustée. 

T. Henry Walnut and William R. Murphey, for creditors. 

J. B. McPHERSON, District Judge. This is a controversy over 
a fund produced by the sale of a cash register. The machine was 
sold by the receiver (aftervvards the trustée) of the bankrupt Company, 
and the money thus produced is in his hands awaiting the décision of 
the présent dispute. There are two claimants to the fund, namely, 
the trustée of the bankrupt and the National Cash Register Company ; 

•For other cases see same topic & § numbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the latter having been originally the owner of the machine, and as- 
serting that its ownership continuée!, and could lawfully be asserted, 
at the time of the sale. The facts are as follows : 

In July, 1907, the bankrupt acquired a machine from the National 
Cash Register Company under a form of agreement whose terms will 
be set out more fully in another connection. It provided, inter alia, 
for the payment of certain installments, and after several of thèse 
had been paid the bankrupt sold its entire interest in the machine 
(whatever that interest may hâve been), together with other property, 
to Alexander Alexakis, and took from him a judgment note in pay- 
ment of the purchase price. Alexakis took possession of the machine, 
both the bankrupt and the register company agreeing thereto, and on 
November 21st recognized the ownership of the register company by 
entering into an agreement that was identical in ail essential particu- 
lars with the instrument to which the bankrupt had been a party. The 
principal provisions are as follows : 

"The National Cash Register Co., Dayton, Ohio: 

"Please ship to the undersigned, at * * * Philadelphia, * * * one of 
your registers, * * * and we agrée to lease it from you for the terin of six 
months for the rental of $225. We agrée to give you our promissory note for 
$125, payable in six monthly installments, five of $20 each and one of $25, as 
collatéral security for the payment of said rental. We further agrée to pay 

you $ forthwith, and $ upon arrivai of the register, as partial 

security for the fui Aliment of this agreement. At the expiration of this lease 
we agrée to surrender to you the said cash register in good condition ; you 
to return to us the amount deposited with you as security as hereinbefore 
mentioned, provided the terms of this lease hâve been complied with. The 
$100 paid by the Greek Manufacturing & Enterprising Company to apply as 
part rental. We are to hâve the option, after the expiration of this lease and 
after surrender of said register, to purchase the same upon the payment to 
you of the amount deposited as partial security." 

The remaining provisions of the agreement need not be quoted. 
The promissory note referred to was duly executed, dated December 
2d, and reads as follows : 

"For value received, promise to pay to the order of the National 

Cash Register Co. (Dayton, Ohio, U. S. A.) one hundred and twenty-flve dol- 
lars, at PhilaTlelphia office, in six installments, payable as below: 

One month aftsr date $20 

Two months " " 20 

Three 20 

Four " " " 20 

Five 20 

Six " " " 25 

"It is agreed that default in the payment of any of the above installments 

shall, at the option of the holder hereof, render the unpaid balance of this 

note due and payable." 

In December, 1907, the bankrupt issued exécution upon the judg- 
ment note given by Alexakis, and levied, inter alia, upon the machine. 
While the levy was pending, the pétition in bankruptcy was filed, and 
a receiver was appointed. He mistakenly supposée! that the machine 
was the property of the bankrupt, and in that belief offered it for sale. 
By agreement between the register company and himself, he was al- 
lowed to sell it and to retain the proceeds until it should be determined 
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who was entitled thereto. This question is now presented, and ordi- 
narily it would be fully answered by construing the agreement between 
Alexakis and the register company. If the court should détermine 
this to be a bailment, the register company would continue to be the 
owner, and would be entitled to the fund ; if the court should find it 
to be a conditional sale, the machine would be subject to levy as the 
property of Alexakis under the judgment note given by him to the 
bankrupt, and the trustée would succeed to the interest that was ac- 
quired by the levy. The situation would be precisely the same as 
if the Greek Company had not been adjudged a bankrupt, but was 
claiming the fund as a solvent individual by virtue of its exécution 
lien. Alexakis is not a bankrupt, and the lien obtained by the Greek 
Company's exécution was- therefore not affected by section 67, or by 
any other provision of the statute. The case would présent the fa- 
miliar aspect of a dispute over a pièce of property that has been levied 
on in the possession of a debtor, and therefore belongs prima facie 
to him, but is claimed by a third person as being in reality his prop- 
erty although he has temporarily allowed it to pass into the debtor's 
possession. 

But it will be observed that a peculiar situation exists in the présent 
case, and owing to this situation it is not necessary to construe the 
agreement of November 21st, and to décide whether it évidences a 
bailment or a conditional sale. And the reason is this : Upon the un- 
disputed facts it is not open to the bankrupt, or to its trustée, who has 
succeeded to no more than the bankrupt's rights, to insist that the 
agreement should be construed. Whether it évidences a bailment or 
a conditional sale, the transaction was unquestionably good between 
the register company and Alexakis, and, while it might, no doubt, be 
questioned by some of the latter's creditors, the légal rule which per- 
mits it to be attacked is only at the service of a class of creditors to 
which the bankrupt does not belong. The rule is founded upon the 
assumption, which in most cases is justifiée! by the fact, that creditors 
hâve been deceived by the debtor's possession of the property in ques- 
tion and hâve given him crédit in the belief that the real ownership 
corresponds with the apparent ownership. When, therefore, the pos- 
session and the apparent ownership are both in the debtor as the 
resuit of a contract of conditional sale, the conditional vendor is not 
permitted in the state of Pennsylvania to set up his real ownership, 
although it may be protected by his agreement with the debtor, so as 
to defeat the claims of creditors who hâve levied upon the property 
in the debtor's possession. The reason of the rule ceases, and there- 
fore the rule itself is no longer applicable, when it appears that the 
creditor has not been deceived at ail, but has been in full possession 
of the facts concerning the debtor's apparent title. If he knows that 
the debtor has corne into possession of the property by virtue of a 
contract which préserves the title and the real ownership of another 
person, he evidently does not crédit the debtor on the faith of the 
latter's apparent ownership, and there is no longer any ground for 
disabling the real owner from insisting upon his title in spite of the 
fact that the debtor (and conditional vendee) has been allowed to hâve 
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the possession. In the présent case the agreement of November 21 st 
between the register company and Alexakis was made with the knowl- 
edge and consent of the bankrupt, by whom the nature of the agree- 
merit was well understood. The bankrupt knew that the possession 
of Alexakis was taken under a contract that was either a bailment or 
a conditional sale, and in either event that the real title and ownership 
had not passed to him. With such knowledge the bankrupt's judg- 
ment note against Alexakis was given and accepted, and I am unable, 
therefore, to see how it is possible to disregard this undoubted fact, 
and to permit the bankrupt to enjoy the rights that belong only to a 
creditor who was ignorant of the full scope of the transaction by 
which Alexakis acquired possession of the property in dispute. The 
bankrupt's knowledge concerning the title of Alexakis to the register 
is the knowledge of the trustée, and both, I think, are as much bound 
to respect the agreement of November 21st as was Alexakis himself. 

The order of the référée is reversed, and the trustée is now directed 
to pay over to the National Cash Register Company the sum of $100, 
the proceeds of the machine in question. 



NASH v. BOHLEN. 
(District Court, E. D. New York. February 13, 1909.) 

ADMIRALTY (§ 30*) JUBISDICTION— CONTRACTE IN PART MARITIME. 

An agreement by a carrier to insure cargo, where it is one of the 
éléments of a properly maritime contract of affreightment, may be 
proved in admiralty and damages recovered for its breach in a suit for 
other breaches of the contract. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 298-300; Dec. 
Dig. § 30.*] 

In Admiralty. 

Alexander & Ash, for libelant. 
Peter S. Carter, for respondent. 

CHATFIELD, District Judge. The court has already found a 
contract, and that the contract was broken, in that unseaworthy ves- 
sels were furnished, and that the respondent was responsible for this 
unseaworthy condition of his boats and the accidents resulting there- 
from, even though he had attempted to take advantage of a proceed- 
ing to limit his liability with respect to anything not occurring through 
his own fault. 

The libel in this case seems to hâve been prepared upon the theory 
that, if a maritime contract be broken, ail éléments of damage can be 
proven upon the one breach. No fault can be found with that theory ; 
but upon the trial it developed that the libelant had set forth a single 
contract, and had stated as component parts of one cause of action a 
number of breaches, or of acts which were alleged to be each a breach 
of this maritime contract, and that from each breach the same dam- 
age, namely, the loss of the two cargoes of cernent, had resulted. 

•For other cases see same topic & § mumbek in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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For a time on the trial it appeared as if no relief could be granted, 
inasmuch as the évidence tended to show merely the making of a con- 
tract, and that damage had occurred, but that no évidence had been 
offered from which any particular breach of the contract could be- 
ascertained, except that a contract to insure had not been carried out. 
This contract to insure, if standing entirely by itself, would be a 
civil and not a maritime contract, and could not be the sole basis of a 
cause of action in admiralty. 

Considérable discussion was had as to the form of the pleadings and 
the various acts which were claimed to be breaches of the contract. 
It ultimately was established by the libelant that lie was entitled to 
claim damages upon more than one cause of action growing out of 
the one maritime contract. Upon the proof the issues became clear- 
ly enough defined, so that the fault in the pleadings was removed, 
especially as no exceptions to those pleadings had ever been taken until 
the court began its analysis of the testimony up to the time when the 
question appeared. The court found upon the alleged breach of war- 
ranty of seaworthiness (the respondent not being a common carrier, 
but a carrier for hire upon private contract) for the libelant ; and also 
found upon the facts that a contract for insurance existed, which 
could be satisfactorily complied with either by a policy upon each 
individual cargo, or a blanket policy to the full value of the carrying 
capacity of the vessel, with a certificate for each cargo. The question 
as to whether such an insurance contract could be proven in admiralty, 
where it was one of the éléments of a properly maritime contract, 
was reserved, and must be now determined in favor of the libelant. 
The cases of Rosenthal et al. v. The Louisiana (C. C.) 37 Fed. 264, 
The City of Clarksville (D. C.) 94 Fed. 201, and Keyser v. Elue 
Star S. S. Co., 91 Fed. 267, 33 C. C A. 496, satisfactorily substan- 
tiate the proposition that such a contract may be introduced as an in- 
cident, and damages for the breach of such a contract awarded upon 
the trial of the action in admiralty. See, also, Marquardt et al. v. 
French (D. C.) 53 Fed. 603. 

It may be said that the award upon the breach of the contract for 
seaworthiness alone would be sufficient to dispose of this case. But 
inasmuch as the contract for insurance would seem to be properly es- 
tablished, and inasmuch as the court has found that the contract was 
broken, the libelant may hâve a decree upon both grounds. 



In re IITJDDLESTON. 

(District Court, S. D. Georgia, W. D. May 26, 1908.) 

1. Bankbuptcy (§ 114*) — Receiveks— Appointment. 

After adjudication of voluntary bankruptcy, an application by creditors, 
in which the bnnkmpt unités, to appoint >a receiver or custodian to pré- 
serve the nssets of the estate, othenvise wholly unprotected, will usually 
be granted, especially in the absence of any charge of fraud or collusion, 

•For other cases see same topic & | humeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and where the creditors and other persons interested make no objection 
whatever. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.*] 

2. Bankruptcy (§ 114*) — Receivers— Services. 

When a receiver is designated by the court, the subséquent élection by 
the creditors of the same person as trustée is évidence of the fitness and 
cornpetency of such person. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.*] 

3. Bankruptcy (§ 482*) — Attorneys— Compensation. 

Where an application for fées for a receiver and for attorneys has been 
referred to a compétent spécial inaster, where there are two hearings, and 
where the évidence discJoses that the attorneys hâve rendered meritorious 
services, nearly trebling the value of the estate, such attorneys are 
entitled to a fee, justly compensatory for such services. Smith v. Cooper 
(5th O. C. A. ; opinion by Circuit Judge Pardee) 120 Fed. 230, 56 C. C. 
• A. 578. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 482.*] 

4. Bankruptcy (§ 484*) — Receivers— Compensation— Exceptions to Reports 

or Spécial Masteks— Where No Exceptions. 

Without objection to the spécial master's report on this subject, the 
compensation allowed such receiver, if not exorbitant, should be approved. 
Smith v. Cooper, supra. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 484.*] 

(Syllabus by the Court.) 

In Bankruptcy. Pétition of attorneys for bankrupt and of receiver 
for compensation. Pétition to review referee's findings. 

Hardeman, Jones & Johnston, for creditor. 
Persons & Persons, for bankrupt. 

SPEER, District Judge. This case is one which in some respects 
has been irregularly conducted. The suit was originally brought up- 
on pétition in equity, in order to conserve the assets of the bankrupt, 
and Mrs. Amos was appointed by the court as receiver to take charge 
of the assets of the bankrupt's estate. The bankrupt himself joined 
in the request for the appointment of a receiver. It is unusual to ap- 
point a woman, but it has sometimes been done with the best results 
in the economy, dispatch, and accuracy of management. The excel- 
lent and amiable woman hère appointed had shortly before the ap- 
pointment lost her husband, after long and lingering illness of con- 
sumption. She had several little children dépendent on her for sup- 
port. She was besides a woman of practical business training, and 
for a number of years had conducted the business of the successful 
Southern Mutual Insurance Company, at Eorsyth, Ga., in the eoun.ty 
in which the bankrupt lived. I therefore regarded her as qualified 
to perform her duties as receiver, and I accordingly appointed her. 
This action of the court was ratified by the action of creditors, who 
elected her as trustée. There is nothing in this case which involves 
the propriety of the appointment of a receiver, and no objection to 
such an appointment on the part of any creditor or party. Nor is 
there anything in the record which questions her management of the 
estate, except, perhaps, that she may hâve estimated certain property 

•For other cases see same topic & î number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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some hundreds of dollars lower than it brought at the sale. In this, 
however, she was justified, for the bankrupt had claimed an equity of 
rédemption in the property. It was set apart by her as an exemption 
to the bankrupt, and, when exposed for sale, the fee was sold. This, 
of course, brought more than the value as it appeared to the trustée 
when the equity of rédemption was claimed. 

The attorneys for the bankrupt, Messrs. Persons & Persons, were 
neighbors and friends of Mrs. Amos. Thèse gentlemen assisted her 
in the préparation of the schedules, etc., and advised her in the per- 
formance of her other duties. It is highly creditable to them that 
they did this, and they did it, so far as I discover from the record, 
without any charge. Finally the référée ordered the property to be 
sold. The elder member of the firm, Mr. Robert Persons, recognizing 
the fact that the trustée herself could not well conduct the sale in 
person, undertook to act as auctioneer for her. An agent for cred- 
itors appeared at the sale and studiously sought to chill the bidding. 
His purpose was to buy the property in for his clients. He stated in 
the hearing of the assembled crowd at the sale that the property of- 
fered was not worth more than $900, and yet, through the judicious 
conduct of Mr. Persons, it was made to bring more than $2,500. This 
agent himself, notwithstanding his open efforts at dépréciation, final- 
ly ofïered about that amount. The price which Mr. Persons obtained 
made the property bring something within $15 or $20 of its appraised 
value. Now, the court regarded the appraisement as a fair one. It 
was made by three of the most compétent and disinterested merchants, 
among the best in Forsyth. 

The question of the propriety of the fee for Persons & Persons was 
referred to the référée in bankruptcy as spécial master. After two 
hearings of the swora testimony and the arguments of counsel relating 
to this matter, the sum of $300 was allowed to Persons & Persons 
for their services as the attorneys for the bankrupt. This, it is claim- 
ed, was exorbitant; but in view of the fact that they not only acted 
as attorneys for the bankrupt and for the trustée, but that they acted 
as auctioneer, thus avoiding the costs of an auctioneer whom the 
trustée had the right to employ, and rendered other valuable services 
to the trustée, while the fee is libéral, I do not regard it as at ail ex- 
orbitant. 

The views of this court upon this subject were expressed, in the 
Matter of Maçon Sash, Door & Lumber Company, Bankrupt, as fol- 
lows: 

"The court is always very glad, indeed, to allow counsel in ail proper cases 
fées which adequately compensate them for the skill and ability with which 
their professional services are rendered. Estimated upon this basis, the 
compensation of Mr. Smith in this case would be very large. There are, how- 
ever, a good inany considérations which must influence the court in fixing the 
fées of the attorneys. 

"Since the enactment of the bankruptcy law we hâve habitually flxed the 
fées, not only of counsel, but of receivers, référées, and others, upon an 
economical scale. In fact, from the beginning the court has been pretty 
regularly assailed with complaints that such allowunces for compensation 
hâve not been sufficiently large. Perhaps thèse complaints were at times 
justifiable. We hâve, however, felt that it was due the parties and due the 
. law that there should be an economical administration of bankrupts' estâtes. 
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Now, in this case application is for a fee of over 50 per cent, of the amount 
in the liands of the trustée. This is only about $2,000, and yet two attorneys 
hâve testified that it should be subjected to a charge of $1,500 counsel i'eew. 
The master allows over 50 per cent, of the actual amount of the recovery.- 
I do not think it is proper for the court to make any such allowance. While 
doubtless, the services of counsel were worth the amount allowed, if eonsid- 
ered with sole regard to the skill and learning displayed, yet the court must 
hâve in considération the amount which was secured by those services for 
the gênerai creditors. It is one of those cases in which counsel take a cer- 
tain degree of chance. Had they been successful, they would, without doubt, 
hâve received a considérable enlargement of the compensation which the 
court will allow ; but they were unsuccessful. The effort to defeat the bank- 
ruptcy law was successful. I cannot, therefore, regard myself as at liberty 
to consider solely the services of counsel for petitioning creditors. 

"Ail I can allow is 10 per cent, upon the amount in the hands of the trustée ; 
that is, about $200. It will be so ordered." Reported 120 Fed. 231. 56 C. C. 
A. 578. 

Thèse views of the court were reversed by the Circuit Court of Ap- 
peals of the Fifth Circuit, in the case of Smith v. Cooper, 120 Fed. 
230, 56 C. C. A. 578, Judge Pardee rendering the opinion, in the 
following language: 

"In considering the master's report, the learned judge seenis to concède 
that, for the services actually rendered, the amount allowed by the master 
was not in excess of a reasonable fee; but, for considérations of economy 
and the necessity of preserving a good portion of the fuud recovered for the 
benefit of creditors, he considered it proper to reduce the amount recommend- 
ed by the master, and allow only a small percentage, not of the amount 
actually recovered, but upon the amount left in the hands of the trustée after 
paying certain of the eosts. While we agrée with the learned judge of the 
bankraptcy court that to aid the parties and under the law there should be 
an economical administration of the bankrupt's estate, we are unable to con- 
çur with him in his reasons for reducing the fee to be allowed appellants in 
this case." 

The allowance macle by this court was thus increased on appeal by 
500 per cent., without any regard to the balance in the hands of the 
trustée for gênerai creditors, and the fee allowed was that reported by 
the master, and amounted to $1,000 on a $2,500 recovery. 

It may be justifiable to state that the District Court of the South- 
ern District of Georgia, immediately after the enactment of the bank- 
ruptcy law, déterminée! that it was proper to judicially investigate 
every application for compensation. This has been done by rule. 
It is required that a formai pétition for compensation be filed, that 
it be served on the trustée or his attorneys, that notice of the hear- 
ing be given, that the master shall make and file with his report a 
sténographie report of the évidence, that the report itself shall show 
the value of the property, the extent of the services of counsel, 
and recommend the proper approximate fee to be allowed. For- 
mal notices of the filing of this report are issued by the clerk to 
the trustée and to the attorneys of each party at interest, and the 
rule provides that the report shall remain on file for five days so 
that exceptions may be filed. If such exceptions are filed, they are 
considered, and argument heard by the District Judge. The fee is 
often reduced, and very infrequently enlarged, as it may appear to 
be justified by the record. It is believed that this procédure has 
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resulted in saving many thousands of dollars to the estâtes of bank- 
rupts, and the trivial cost of the inquiry lias proved no sort of a 
counterbalance to the large sums thus saved. In no case hâve the 
parties or attorneys been permitted to adjust fées by agreement 
among themselves. Thèse separate records of the proceedings to 
fix compensation hâve been carefully filed, and may be found in 
the clerk's office in the record in each case. And in no case since 
Smith v. Cooper, supra, to the date on which the oral opinion in 
this case was filed, has. complaint been made to the Circuit Court 
of Appeals, because of a judicial finding on any such application. 

As to the compensation allowed the receiver herself, there was 
no complaint whatever before this court, and no exception is made 
thereto. Sixteen hundred dollars, the statutory amount fixed by 
the law of Georgia, was set apart as the bankrupt's exemption. 
The référée, however, without warrant of law so far as I under- 
stand, assessed this exemption with ail the costs of the litigation. 
The référée will be directed to so modify his order as to assess the 
costs of the litigation, not against the bankrupt's exemption, but 
against the gênerai fund in the hands of the trustée, held for the 
benefit of unsecured creditors. This is small, but the bankruptcy 
court can be scarcely held responsible for the fact that a person 
who becomes bankrupt has not anterior to the bankruptcy accumu- 
lated a larger estate. 

It follows that the fee which has been allowed the attorneys by the 
référée is deemed not unreasonable, and is approved by the court. 1 
The homestead, which is set apart in cash, will be turned over to the 
bankrupt. In this way the erroneous record will be corrected, and the 
estate administered in accordance with my conception of the bank- 
ruptcy law. While the resuit may not be very satisfactory to un- 
secured creditors, they would hâve obtained nothing whatever if 
the agent of some, who appeared at the sale and sought to buy 
in the property at a figure not more than one-half of the sum of 
the exemption allowed by law, had succeeded in his unlawful and 
unwarrantable interférence at that sale. A répétition of such con- 
duct will be visited by a rule for contempt, not only against the 
agent of the creditor who so acted, but against the creditors whom 
he represented. 

i NOTE. It is learned that since the oral opinion in this case was ren- 
dered, on pétition for review the Circuit Court of Appeals has affirmed the 
allowance of the attorneys' fee in this case, and has stated that there were 
no spécifications of error as to the fee allowed to the receiver. 
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DTJNLAP HARDWARE CO. et al. v. HUDDLESTON et al.' 

(Circuit Court of Appeals, Fifth Circuit. February 2, 1909.) 

No. 1,829. 

X, Bankeuptcy (§ 400*)— Banketjpt's Homestead Exemption— Sale of Pbop- 

BBTY AND ALLOWANCE O* EXEMPTION FEOM PEOCEEDS. 

Where a bankrupt under the laws of the state is entitled to a home- 
stead exemption of property to a certain value, creditors, who, with no- 
tice, make no objection to a sale of ail of the property for the purpose of 
permitting the bankrupt to take his exemption from the proceeds, can- 
not afterward object to its allowance, nor can they require the costs of 
administration in such case to be deducted from the exemption. 

[Ed. Note. — For other cases, see Bankruptcy, Oent Dig. § 675; Dec. 
Dig. § 400.*] 
2. Bankbuptct (§§ 482, 4S4*)—Receivebs— Appointment and Compensation. 

The allowance of compensation to receivers and attorneys from bank- 
rupt estâtes is largely committed to the sound discrétion of the court un- 
der whose direction the services were performed, but lt should always 
be borne in mind that it is the Intention of the présent law that estâtes 
should be so administered as to préserve the assets for the benefît of 
creditors, and that under Bankr. Act July 1, 1898, c. 541, § 2 (3) (5), 30 
Stat 545, 546 (U. S. Comp. St. 1901, p. 3421), as amended in 1903 (Act 
Feb. 5, 1903, c. 487, 32 Stat. 797 [U. S. Comp. St. Supp. 1907, p. 1024]), the 
appointment of receivers is authorized only when absolutely necessary 
for the préservation of estâtes, and their compensation should be meas- 
ured by that provided for trustées for similar services. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. §§ 482, 4S4.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of Georgia, in Bankrupicy. 

Geo. S. Jones, for petitioners. 

G. Ogden Persons and Robt. T. Persons, for respondents. 

Before PARDEE and SHELBY, Circuit Judges, and BURNS, Dis- 
trict Judge. 

BURNS, District Judge. On December 30, 1907, J. A. Huddleston 
filed a voluntary pétition in bankruptcy, and an order was passed duly 
adjudging him a bankrupt, and thereupon a receiver was appointed 
to take charge of the assets of the estate consisting of a small stock 
of merchandise, notes, and accounts and two small parcels of land, not 
exceeding in the aggregate iy 2 acres. The receiver was thereafter 
elected by the creditors as trustée and under the orders of the référée 
administered the estate of the bankrupt. Under the Constitution and 
laws of the state of Georgia, the bankrupt is entitled to property of 
the value of $1,600 as a homestead exemption. With the consent of 
the bankrupt the entire estate was converted into cash after notice to 
the creditors and without objection upon their part. Said sale realized 
the sum of $2,513, from which was deducted the item of $1,600 to 
cover the homestead exemption of the bankrupt. The pétition for re- 
view complains of this action, and seeRs to hâve the same vacated. 

The proceeding below does not appear to be objectionable, and the 
petitioners seeking to hâve the same revised cannot justly complain 

•For other canes see same toplc & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
167 F.— 28 
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for the reason that no objection was offered to the sale, which was 
made for the purpose of converting the estate into money and deduct- 
ing the homestead valuation of $1,600 therefrom. Equity and good 
conscience will not permit a creditor to acquiesce in the sale of a bank- 
rupt estate, and then deny to the bankrupt the exempt property, in 
this case, the proceeds thereof, which the Constitution of the state of 
Georgia undertakes to protect. If there is an irregularity in the pro- 
ceedings, incident to the sale and the application of the money value 
of the homestead exemption, which we do not concède, the creditors 
should hâve offered timely objection. Failing to do so, they cannot 
now be heard to complain. 

It is contended in the pétition for revision that the costs of the ad- 
ministration should be deducted from the allowance to the bankrupt. 
This contention cannot be sustained, for the reason that the homestead 
exemption is not subject to tax or charge of any character and to the 
extent of the burden which may be imposed in the way of costs in 
bankruptcy proceedings would be a diminution of the constitutional 
provision relating to homestead exemptions. 

The petitioning creditor complains of the allowance of an attorney's 
fee amounting to $300, and invites the attention of this court to the 
additional allowance of $250, to the receiver, though the latter item 
is not assigned in the spécifications of error. It is to be observed in 
this case that after setting aside $1,600 to the bankrupt, there remained 
in the hands of the trustée the sum of $913. The costs of administra- 
tion aggregate the sum of $817.02, leaving a balance of $95.98 for dis- 
tribution among the gênerai creditors. The transcript in this case 
does not disclose the ground or necessity for the appointaient of a re- 
ceiver, and ordinarily we would be justified in concluding that there 
were urgent and sufficient grounds upon which the order of appoint- 
aient followed. The question of allowance of compensation to receiv- 
ers and attorneys is largely committed to the sound discrétion of the 
court under whose direction the services are performed. The fées 
allowed in this case, together with the commissions and court costs, 
practically consume the residue of the estate after deducting the home- 
stead allowance in lieu of exempt property. 

The proceedings of courts of bankruptcy should be so administered 
as to préserve the assets of the bankrupt estâtes for the benefit of the 
creditors. As said in Re Curtis, 100 Fed. 792, 41 C. C. A. 68 : 

"The présent bankrupt law was evidently intended to reduce to the lowest 
minimum the cost of administration, as regards i'ees of officers created by the 
act, as well as those of attorneys who may be called to assist the court in 
the préservation and distribution of the bankrupt's estate." 

This statement has our approbation and a strict compliance therewith 
is recommended in this circuit. 

We also deem it well to refer to T. S. Faulk & Co., Petitioners, v. 
Steiner, Lobman & Co. et al. (recently decided by this court) 165 Fed 
861, in which the improvident appointaient of receivers is dealt with, 
and also to quote the following from section 2 of the bankruptcy law 
(Act Tulv 1, 1898, c. 541, 30 Stat. 545, 546 [U. S. Comp. St. 1901, p. 
31-21]): 
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"(3) Appoint receivers or marshals upon applications of parties in interest 
in case the court shall find it absolutely necessary for the préservation of 
estâtes to take charge of the property of baukrupts after the flling of the 
pétition and imtil it is dismissed or the trustée is qualitied ; (5) authorize 
the business of bankrupts to be conducted for limited periods by the receivers, 
marshals or trustées, if necessary, in the best interests of the estâtes, and 
allow such officers additional compensation for such services, but not at a 
greater rate than in this act allowed trustées for similar services." As 
amended by Act Feb. 5, 1903, c. 487, 32 Stat. 797 (U. S. Comp. St. Supp. 1907, 
p. 1024). 

The pétition to superintend and revise is denied. 



McCUB et al. v. NORTHWESTERN MUT. LIFE INS. CO. et al. 
(Circuit Court of Appeals, Fourtli Circuit. November 5, 1908.) 

No. 739. 

1. Insurance (§ 438*) — Life Insurance— Risks Insured Against— Execu- 

tion of Insured for Crime. 

The fact that an insured was legally executed for crime will not defeat 
recovery on a life policy on the ground that death by such means was 
not one of the risks insured against, where the policy was in a mutual 
company of which ail policy holders became members and which was 
authorized by its charter "to make ail and every insurance appertaining 
to or connected with life risks," the policy contained no exception of 
such risk, and the gênerai state agent of the company accepted payment 
of a premium from the insured after he had committed the crime for 
which he was afterward executed and while he was in prison awaiting 
trial. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 438.*] 

2. Courts (§ 359*) — Fédéral Courts— State Laws as Rules of Décision- 

Public Policy of State. 

Where the public policy of a state lias been declared either by statute 
or by uniform décision, it will be recognized and followed by the fédéral 
courts as to contracts or other matters governed by the laws of such 
state, although it is contrary to what has been independently determined 
and announced by such courts as the true public policy. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. § 350.* 
State laws as rules of décisions in fédéral courts, see notes to Wilson 
v. Perrin, il C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

3. Insurance (§ 147*) — Life Insurance— Construction of Contract— Law 

Govebning. 

A policy of life insurance issued by a mutual company incorporated 
by a spécial act of the Législature of Wisconsin which deflnes its pow- 
ers and obligations and makes ail policy holders, their heirs and assigus, 
meuiuers so long aa they remain insured, with the right to vote and share 
in dividends earned, which policy shows on its face that it was issued 
at the office of the company in Wisconsin and is payable there, is a Wis- 
consin contract, and the rights of the parties are governed by its laws. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 293 ; Dec. Dig. 
§ 147.*] 

4. Insurance (§ 438*) — Life Insurance— Risks Insured Against— Exe- 

cution of Insured for Crime. 

A policy of life insurance was issued by a Wisconsin corporation au- 
thorized by its spécial charter to "make ail and every insurance apper- 
taining to or connected with life risks" without limitation. The policy 

•For other casée see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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was a Wisconsin contract, construable and enforceable under its laws. 
By the rule of publie policy established by tlie décisions of the state Su- 
prême Court the manner of death of an insured does not avoid the 
policy where third persons are bénéficiâmes, in the absence of any pro- 
vision in the policy to that effect Held, that the fact that the insured 
was executed for a crime did not bar a recovery on the policy by his 
beirs, where it contained no provision excluding such risk. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 43S.*] 

Waddill, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the Western 
District of Virginia, at Lynchburg. 

On March 15, 1904, the Northwestern Mutual Life Insurance Company 
issued to James McCue, of Charlottesville, a 10-year renewal life policy for 
$15,000, based upon an application made by him therefor on February 25th 
preceding. The policy provided that in event of death payment would be 
made to such beneficiary or beneficiaries as might thereafter be nominated, 
provided that, if no beneficiary survived the insured, then the payment should 
be made to his executors, administrators, or assigns. The application desig- 
nated "my estate" as the person for whose benefit the insurance was desired. 
The policy provided that no liability should arise on the part of the company 
until the first premium should be actually paid. By arrangement made by 
McCue with Carroll and Fitzgerald, local agents soliciting the insurance, 
instead of actually paying the first premium he executed to them his note 
for $427.50, payable in 6 months, which suni was to cover premiums for 
18 months from the date of the policy, or until September 15, 1905. Carroll 
and Fitzgerald sent this note with one of their own as collatéral to Cary, 
the company's state agent, who remitted the $427.50 in cash to the company 
in due course of business. On September 7th following, eight days before 
this note of his became due, McCue was arrested and lodged in jail charged 
with the murder of his wife. While so in jail under such charge, on Sep- 
tember 15th, when said note became due, he paid it to Cary, the company's 
state agent. He was subsequently tried and convicted upon the murder 
charge, and on February 10, 1905, was executed. 

This suit was brought by foreign attachment in equity by the infant heirs 
at law against the company, the People's National Bank of Charlottesville, 
as garnishee, and the executors of said décèdent. Subsequently, by stipu- 
lation of counsel, the facts were agreed, ail questions as to whether the 
cause should be considered a law or équitable one, as to the right to trial 
by jury, or as to whether parties were misjoined, were waived, and the 
whole matter was submitted to the court, who found for the défendant, 
and thereupon both writ of error and appeal was taken to this court. Hère 
the sole assignment of error relied on is that "the court erred in its verdict 
and judgment under the law and the facts in the case." It is admitted 
that the défendant insurance company is a strictly mutual one, incorporated 
by spécial act of the Législature of Wisconsin ; that its charter gave it "the 
power to insure the lives of its respective members, and to make ail and every 
insurance appertaining to or connected with life risks, and to grant and pur- 
chase annuities." Membership in the company was to be effected by taking 
out insurance, and "persons who shall hereafter insure with the said cor- 
poration, and also their heirs, executors, administrators and assigns, con- 
tinuing to be insured in said corporation as hereinaf ter provided, shall thereby 
become members thereof during the period they shall remain insured by 
such corporation and no longer." Trustées and offlcers of the company are 
required to be selected from such membership. Dividends are required to be 
distributed to such membership from the profits secured by the company. 

Daniel Harmon and G. B. Sinclair (Harmon & Walsh and Walker 
& Sinclair, on the brief), for plaintiffs in error. 

Wm. H. White and Wm. H. White, Jr., for défendants in error. 

•For other cases see same topie & S numbkb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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Before PRITCHARD, Circuit Judge, and WADDILL and DAY- 
TON, District Judges. 

DAYTON, District Judge (after stating the facts as above). We 
cannot refrain from expressing our admiration for the learning, re- 
search, and ability displayed by counsel on both sides, in both oral 
arguments and in the briefs filed by them. It is not our purpose to 
discuss in détail ail the points raised. To do so would consume too 
much time and space. On behalf of the défendant company it is in- 
sisted that "there can be no recovery on a life insurance policy where 
the insured is legally executed, the policy being silent on the sub- 
ject." First. Because death on the gallows was not one of the risks 
against which décèdent was insured. Second. Even if it had been a 
risk specially contracted for, a recovery under such circumstances 
would be contrary to public policy. On the other hand, it is contend- 
ed : First. That this company, incorporated by spécial statute of Wis- 
consin, was expressly given the right "to insure the lives of its re- 
spective members and to make ail and every insurance appertaining to 
or connected with life risks," and, having this power, admitted McCue 
into membership, thereby giving him a vested interest in the corpora- 
tion, and bound itself to pay the policy "upon receipt and approval of 
proofs of the fact and cause of his death," without any condition 
against such death occurring by the mandate of the law. Second. 
That the obligation of this contract is controlled by the law of Wiscon- 
sin, that public policy afïecting ordinary business transactions between 
citizens is determined by state laws, and the spécial statute of that 
state has settled the question of public policy adverse to the gênerai 
rule relied on by the company. Third. That, if this were not so, the 
peculiar facts and conditions arising in this case take it outside of 
the application of this rule of public policy. In reply, it is insisted 
that this insurance policy in this court must be construed under the 
rules of gênerai commercial law, and not under local state statutes. 

We need hâve little trouble in disposing of the first ground of dé- 
fense, to the effect that death by the mandate of the law was not one 
of the risks insured against by decedent's policy. It is well under- 
stood that the insurance companies generally hâve adopted a policy 
of incorporating into their policies exceptions to risks not desired to 
be undertaken by them. For instance, in this policy in controversy 
the company required McCue to agrée that if he should "pass south 
of the Tropic of Cancer, or be previously engaged in blasting, mining, 
or submarine opérations, or in the production of highly inflammable 
or explosive substances, or in electrical employment where the voltage 
is over six hundred, or in switching or coupling or uncoupling cars, 
or be employed in any capacity on the trains of a railroad, except as 
passenger or sleeping car conductor, mail agent, express messenger or 
baggage-master, or in océan navigation, or shall enter or be engaged 
in any military or naval service (except in time of peace) without the 
written consent of said company, or shall within one year from the 
date of said policy, whether sane or insane, die by my (his) own hand," 
then the policy should be null and void. When it is remembered that 
this company was expressly authorized by its charter to "insure the 
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lives of its respective members and to make ail and every insurance 
appertaining to or connected with life risks"; that no exception for 
death by mandate of the law was incorporated among thèse many 
other exceptions; that the company's gênerai state agent allowed the 
décèdent, after commission of the crime and when in custody to an- 
swer therefor, to pay the note executed by him for the 18 months' 
premium due — we are not prepared to hold that this risk was not one 
contemplated by the company when it executed this contract. 

The case therefore résolves itself, in practical effect, to a solution 
of the question whether the contract, by reason of the manner of the 
death, was made absolutely void through considérations of public pol- 
icy. And hère we are involved in very great doubt and perplexity by 
reason of the conflict that exists in the décisions of many of the state 
courts themselves, and between those of many of thèse state courts 
and of the fédéral courts as to what constitutes the public policy touch- 
ing cases of this kind and others involving similar principles. 

Counsel for the company in support of their position confidently 
rely upon thèse four cases: Amicable Society v. Boland, 4 Bligh (N. 
S.) 194 ; Burt v. Union Central Ins. Co., 187 U. S. 362, 23 Sup. Ct. 
139, 47 L. Ed. 216 ; Ritter v. Mutual Life Ins. Co., 169 U. S. 139. 
18 Sup. Ct. 300, 42 L. Ed. 693 ; Collins v. Met. Life Ins. Co., 27 Pa. 
Super. Ct. 353. 

The Boland Case was decided by the House of Lords in England 
in 1830. There, Fauntleroy, insured, was guilty of forgery, then a 
capital offense, declared bankrupt, and his insurance policy with other 
effects was assigned to Boland and others as trustées. He was tried 
upon the forgery charge, convicted, and hung. His assignées sought 
to recover upon his insurance policy. The lower court gave judgment, 
but the House of Lords reversed it, and held that to allow recovery 
would be against public policy. It is insisted by counsel for appellants 
that this décision was determined largely by reason of the law of at- 
tainder then in force in England, but that since the abolition of this 
law with its attendant forfeiture of goods and corruption of blood, 
by 33 Victoria, in 1870, the principle of public policy set forth in this 
Boland Case has been greatly modified, if not reversed, by the May- 
brick Case (Cleaver v. Mutual, etc., Life Association, 1 Q. B. D. 147), 
where it was held that although Mrs. Maybrick, who had poisoned her 
husband and been convicted, could not directly take the proceeds of her 
wrong, yet if, by a reasonable construction of the contract resulting 
in the avoidance of forfeiture, even if such construction resulted in 
establishing a trust fund for the benefit, in part, of Mrs. Maybrick, 
yet this could furnish no défense to the insurance company. In this 
case the Master of Rolls, ail the other judges concurring, says: 

"When people vouehed that rule (of public policy) to excuse themselves 
from the performance of a contract in respect to which they had received 
the full considération, and when ail that remains to be done under the con- 
tract is for them to pay money, the application of the rule ought to be nar- 
rowly watched, and ought not to be carried a step further than the protec- 
tion of the public requires." 

Again, in Moore v. Woolsey, 4 E. & B. Q. B. 243 (82 E. C. L-), 
where the policy itself stipulated death by dueling, by suicide, or by 
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the hands of justice should be void as to the executors or administra- 
tors of the décèdent, and remain in force only to the extent of any 
previous interest which may hâve been acquired by any other person 
under an actual assignment by deed, for a valuable considération, etc., 
and when décèdent was a suicide, Lord Campbell, C. J., says: 

"Where a inan insures his own life, we can discover no illegality in a 
stipulation that if the policy should afterwards be assigned bona flde for a 
valuable considération, or a lien upou it should afterwards be acquired 
bona fide for a valuable considération, it might be enforced for the benefit 
of others, whatever may be the means by which death is occasioned. No 
authority has been cited in support of the position that such a condition is 
illégal ; and the fréquent introduction of it into life policies indicates the 
gênerai opinion that it is unobjectionable. The supposed inducement to com- 
mit suicide under such circumstances cannot vitiate the condition more than 
the inducement which the lessor may be supposed to hâve to commit murder 
should render invalid a bénéficiai lease granted for lives. When we are 
called upon to nullify a contract on the ground of public policy, we must take 
care that we do not lay down a rule which may interfère with the innocent 
and useful transactions of mankind. That the condition under discussion 
may promote evil by leading to suicide is a very remote and improbable con- 
tingency ; and it may frequently be very bénéficiai by rendering a life 
policy a safe security in the hands of an assignée." 

Whether or not the law of attainder had a controlling influence in 
the détermination of the Boland Case is immaterial, for certain it is it 
should hâve no influence hère, as we in this country hâve never recog- 
nized this law, and its opération has been expressly prohibited by our 
national Constitution and bv those of most of the states, and by an 
act (Act April 10, 1790, c. .9," § 24, 1 Stat. 117) of Congress. 

Turning now to the décisions of our state courts, we find : 

(a) By the great majority of the state décisions it has been held 
that suicide is not excepted from the risks assumed by the insurer, 
unless the policy was taken out with intention to commit suicide and 
defraud the insurer. Patterson v. Ins. Co., 100 Wis. 118, 75 N. W. 
980, 42 L. R. A. 253, 69 Am. St. Rep. 899; Suprême Conclave, etc., 
v. Miles, 92 Md. 613, 48 Atl. 845, 84 Am. St. Rep. 528 ; Eastabrook 
v. Ins. Co., 54 Me. 224, 89 Am. Dec. 743 ; Grand Lodge, etc., v. Wie- 
ting, 168 111. 408, 48 N. E. 59, 61 Am. St. Rep. 123 ; Kerr v. Associa- 
tion, 39 Minn. 174, 39 N. W. 312, 12 Am. St. Rep. 631 ; Schultz v. Ins. 
Co., 40 Ohio St. 217, 48 Am. Rep. 676 ; John Hancock Co. v. Moore, 
34 Mich. 46 ; Conn. Mut. Life Ins. Co. v. Groom, 86 Pa. 92, 27 Am. Rep. 
689; Darrow v. Society, 116 N. Y. 537, 22 N. E. 1093, 6 L- R. A. 
495, 15 Am. St. Rep. 430. If this be true, then it necessarily follows 
that, if McCue in this case, after killing his wife, actuated by the re- 
morse and terror that follows such a deed, had taken his own life, 
then there could be no question but what, under thèse décisions, his 
infant children could dérive the benefit of this insurance; and the ap- 
plication of the doctrine of public policy in this case must be enforce- 
able only because he did not go a step farther and commit th two 
crimes of murder, and self-destruction instead of the one alone. 

(h) It has been held that for the beneficiary in an insurance policy 
to feloniously kill the insured in order to reap the benefit of such in- 
surance will clearly defeat the contract so far as he or any one holding 
through him is concernée!, upon the clcarest principle of public policy. 
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But on the other hand, it has been held in the Maybrick Case, as we 
hâve shown, that if the proceeds of the policy go not direct to the guilty 
beneficiary, but to a trust fund constituted, in part, for his benefït, 
then public policy will not intervene and défend the insurer from the 
enforcement of his contract. 

(c) "Statutes of descent hâve generally been held not to exclude an 
heir or devisee from the benefits of thèse statutes on the ground that 
the heir or devisee had feloniously and intentionally destroyed the 
life of the person from whom the legacy or inheritance was expected." 
Collins v. Life Ins. Co., 232 111. 37, 83 N. E. 542, 14 L. R. A. (N. S.) 
356, 122 Am. St. Rep. 54 ; Shellenberger v. Ransom, 41 Neb. 641, 59 
N. W. 935, 25 L. R. A. 564; Owens v. Owens, 100 N. C. 240, 6 S. 
E. 794; Carpenter's Estate, 170 Pa. 203, 32 Atl. 637, 29 L. R. A. 145, 
50 Am. St. Rep. 765. From this principle it is clear that, if thèse 
infant children of McCue had killed their father instead of his killing 
their mother and getting hanged for it, thereby leaving them innocent - 
ly without the support of either, then this policy made payable to his 
Personal représentatives could hâve been collected and made to inure 
to their benefit. 

(d) It goes without saying that under constitutional and statutory 
prohibition no vested property rights of one dying at the hands of 
justice can be forfeited, no matter how heinous his crime, nor, for that 
reason, can the obligations of those who by ordinary contracts hâve 
dealt with him be avoided. 

Therefore, if this insurance Company had been a joint-stock company 
instead of a mutual one, and had contracted with McCue, for a valu- 
able considération, to deliver over to his personal représentatives, 
say, $5,000 of its capital stock, the day after his death, no one would 
deny that it would hâve to comply with its contract. 

But with great force it is argued that the question is no longer an 
open one in the fédéral courts, and that, notwithstanding the décisions 
of courts of last resort in the states to the contrary, the Suprême Court 
of the United States in Ritter v. Mutual Life Ins. Co., 169 U. S. 139, 
18 Sup. Ct. 300, 42 L. Ed. 693, has held that a life insurance policy 
taken out by the insured for the benefit of his estate was avoided 
when he, in sound mind, intentionally took his own life, and this ir- 
respective of the question whether there was a stipulation in the policy 
to that effect or not, and that the same court in Burt v. Union Central 
Ins. Co., 187 U.S. 362, 23 Sup. Ct. 139, 47 L. Ed. 216, has decided the 
exact question in controversy hère to the effect that a policy of life 
insurance does not insure against the légal exécution of the insured 
for crime. Touching the first case little need be said, and it is cited 
only as illustrating how jealously this great court has adhered to and 
applied this doctrine of public policy to thèse insurance contracts. 
That its ruling is not in accord with those of the courts of last resort 
in many of the states we hâve already pointed out, and in some of thèse 
states the contrary view has so impressed the législative mind that 
spécial statutes, expressly nullifying the principle of this décision, hâve 
been enacted. In passing upon such a statute the Suprême Court, 
speaking through the same learned justice who rendered the opinion 
in the Ritter Case, says ; 
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"That ths statnte ls a legitimate exertion of power by the state eannot be 
«uccessfully disputed. Indeed, the contrary is not asserted in this case, 
although It is suggested that the statute 'seeniingly encourages suicide, and 
offers a bounty therefor, payable, not out of the public funds of the state, but 
out of the funds of insurance companies.' There is some foundation for this 
suggestion in a former décision of this court, in which it was held that 
public policy, even in the absence of prohibitory statute, forbade a recovery 
upon a life policy, silent as to suicide, where the insured, when in sound 
mind, willfully and deliberately took his own life. Ritter v. Mutual L. Ins. 
Co., 169 U. S. 139, 18 Sup. Ct. 300, 42 L. Ed. 693. 

"But the détermination of the présent case dépends upon other considéra- 
tions than those involved in the Ritter Case. An insurance company is not 
bound to make a contract which is attended by the results indicated by the 
statute in question. If it does business at ail in the state, it must do so 
subject to such valid régulations as the state may choose to adopt. Even 
if the statute in question could be fairly regarded by the court as in- 
consistent with public policy or sound morality, it eannot, for that reason 
alone, be disregarded ; for it is the province of the state, by its Législature, to 
adopt such a policy as it deems best, provided it does not. in so doing, corne 
into conflict with the Constitution of the state or the Constitution of the 
United States." Whitfleld t. ^Etna Life Ins. Co., 205 U. S. 489, 27 Sup. Ct. 
578, 51 L. Ed. 895. 

By this décision it seems to us we reach bed rock in this matter. 
It would seem very clear that touching gênerai contracts of insurance, 
governed by the rules of commercial law, the fédéral courts in obé- 
dience to the ruling in the Ritter Case must hold, regardless of state 
décisions, that no recovery can be had on a policy of insurance on the 
life of one who willfully and deliberately, while in sound mind, took 
his own life. And we must go a step further and say that, in the case 
of such contracts gênerai in character and governed by the rules of 
commercial law, we must, regardless of state décisions, in view of the 
décision of the Suprême Court in the Burt Case, hold that a policy of 
life insurance "does not insure against the légal exécution of the in- 
sured for crime." But in spécial contracts not governed by the rules 
of commercial law, but provided for by spécial législation of a state, 
conferring spécial rights and vested interests enforceable alone under 
such state législation, we must, under the ruling in the Whitfield Case, 
be governed by the law of that state touching the application of this 
doctrine of public policy, for, under such circumstances, the state has a 
right to adopt the view entertained by the Suprême Court or to reject 
it. In other words, the state by its own législation and the décisions 
of its own courts can establish its own public policy, "provided it does 
not, in doing so, corne into conflict with the Constitution of the state 
or the Constitution of the United States," although such policy, so 
established, may be, in the opinion of the fédéral courts, "inconsistent 
with public policy or sound morality." 

"The courts of the United States adopt and follow the décisions of the 
highest court of a state in questions which coneern merely the Constitution 
or laws of that state; also where a course of those décisions, whether 
founded on statutes or not, hâve become rules of property within the state; 
also in regard to rules of évidence in actions at law; and also in référence 
to the commori law of the state, and its laws and customs of a local charac- 
ter, when established by repeated décisions." Bûcher v. Cheshire R. R, Co., 
125 U. S. 555, 8 Sup. Ct 974, 31 L. Ed. 795. 
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That this position has from the beginning, and uniformly since, been 
held by the Suprême Court, cannot be more strikingly illustrated than 
by its décisions touching indefinite charitable bequests and devises. In 
1819, Chief Justice Marshall rendered his opinion in Baptist Associa- 
tion v. Hart, 4 Wheat. 1, 4 L. Ed. 499, in which he held such could not 
be established by a court of equity, independent of the statute, 43 
Eliz. The case came from Virginia, where the public sentiment was 
distinct and very bitter against thèse indefinite charities, especially 
to church organizations. Judge Story subsequently published a con- 
curring opinion in this case. 3 Pet. 481, 497, 7 L. Ed. 749. Subse- 
quently he changed his mind and wrote the opinion in Vidal v. Girard's 
Ex'r, 2 How. 127, 11 L. Ed. 205, upholding such a bequest. See, also, 
Font'ain v. Ravenel, 17 How. 369, 15 L. Ed. 80. The Virginia public 
policy, however, became firmly established in accord with the ruling in 
Association v. Hart against the validity of such indefinite charities. 
See Gallego's Ex'rs v. Attorney General, 3 Leigh (Va.) 450. In con- 
séquence, in Wheeler v. Smith, 9 How. 55, 13 L. Ed. 44, 24 Am. Dec. 
650, and again in Kain v. Gibboney, 101 U. S. 362, 25 L. Ed. 813, both 
Virginia casçs, the case of Association v. Hart was followed, and such 
indefinite charitable bequests were held void, solely because the rule 
of public policy in Virginia> as determined by the décisions of its 
courts, demanded it, and this, too, notwithstanding the fact that it 
was clear that Chief Justice Marshall had been mistaken in saying 
that such charities in England could not be established by a court 
of equity independent of the statute of 43 Eliz., and the further fact 
that the Suprême Court in the Girard Case, and in other cases arising 
from other states where no such rule of public policy prevailed, had 
upheld such charities. In fact, in Russell v. Allen, 107 U. S. 167, 2 
Sup. Ct. 331, 27 L- Ed. 397, Mr. Justice Gray says: 

"And the only cases in which this court has followed the décision in 
Baptist Association v. Hart hâve, like it, arisen in the state of Virginia, by 
the décisions of whose higher court charities, except in certain cases specifled 
by statute, are not upheld to any greater extent than other trusts." 

It would seem clear, .therefore, that the Suprême Court by this line 
of décisions, so uniformly upheld for so many years, notwithstanding 
we be in entire accord with it as to what constitutes the true principle 
of public policy based upon Sound morals in the premises, has di- 
rected us if the state has, by its statutes or the décisions of its highest 
court, established a contrary rule not contrary to constitutional inhibi- 
tion, to follow such rule in the enforcement of contracts arising un- 
der the laws of that state and not otherwise. 

It therefore becomes important for us to détermine, first, whether 
this insurance policy was a Wisconsin contfact or simply a commer- 
cial one, and, second, whether the rule of public policy in Wisconsin, 
if there be any, is contrary to that enunciated by the Suprême Court. 

As to the first: The défendant company is a Wisconsin corpora- 
tion. It owes its life to a spécial act of the Législature of that state 
(Priv. Laws Wis. 1857, p. 195, c. 129), which distinctly defines its 
power and obligations. This act, amended by some nine other légis- 
lative acts, enacted from time to time since 1857, expressly provides 



M'CUE V. NORTHWESTERN MUT. LIFE INS. CO. 443 

that those "who shall hereafter insure with the said corporation, 
and also their heirs, executors, administrators and assigns * * * 
shall thereby become members thereof during the period they shall 
remain insured." It gives to them, under conditions expressly set 
forth, the right to vote for and elect its trustées and officers; to be- 
come such trustées and officers ; to sue said corporation and to be 
sued by it touching their rights and obligations as such members ; and 
it goes to the extent of expressly defining the rule of évidence as to 
disqualification of witnesses in any such suits ; it provides for stated 
dividends to be ascertained and paid to them from the profits of the 
company, and other provisions are made, ail of which clearly disclose 
that persons holding thèse policies become members of the corpora- 
tion and acquire rights under and by virtue of thèse laws not set forth 
in the policy and not attaching to the ordinary policies issued by stock 
companies. In addition to this, the policy on its face shows it was 
executed at the office of the company in Wisconsin, and by its express 
terms was made payable there. This being true, the conclusion is in- 
évitable: This contract must be held to be a Wisconsin one, to be 
construed according to its laws. 

As to the second question: The législative act of Wisconsin gave 
to this company the unlimited power to "insure the lives of its re- 
spective members and to make ail and every insurance appertaining 
to or connected with life risks." 

"This court can know nothlng of public policy except from the Constitu- 
tion and the laws and the course of administration and décision. It has no 
législative powers. It cannot amend or modify any législative aets. It can- 
not examine questions as expédient or inexpedient, as polltic or impolitic. 
Considérations of that sort must, in gênerai, be addressed to the Législature. 
Questions of policy déterminée! there are concluded hère." Lieense Tax Cases, 
5 Wall. 462, 469, 18 L. Ed. 675. 

This législative act did not limit the power to assume life risks, but 
expressly gave power to assume ail and every such. We would sim- 
ply be indulging in judicial législation for the state of Wisconsin if we 
should add to this act "except those arising from suicide or hanging." 
To hâve clothed this company with this power may hâve been inex- 
pedient and unwise, but with that we can hâve no concern. Having 
been thus empowered to assume ail and every risk, the company was 
not thereby deprived of the power to limit its assumption by express 
stipulations in the contract to those it was willing and desirous to 
assume. If it does not, however, so limit its liability under such cir- 
cumstances, it must be held to hâve assumed the risks, under ruling 
of the Suprême Court of Wisconsin in McCoy v. Northwestern Mutual 
Relief Association, 92 Wis. 577, 66 N. W. 697, 47 L,. R. A. 681. In 
this case the policy provided that death by suicide was not one of the 
risks assumed, and would render the policy void. The charter and by- 
laws of the company did not exclude suicide as a risk, however. The 
lower court held that, by reason of the charter not so excluding death 
by suicide as a risk to be assumed, the suicide clause in the policy was 
void, and the company responsible notwithstanding. The Suprême 
Court reversed this ruling, and held that the policy contract could 
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provide such exception, although the charter and by-laws of the Com- 
pany did not. Marshall, J., in this case, says: 

"It is well settled that, if a contra'ct for life insurance does not provide 
against liability in case of deatb by suicide or self-destruction, then such 
cause of death does not constitute a défense." 

Again in Patterson v. National, etc., Ins. Ce, 100 Wis. 118, 75 N. 
W. 980, 42 L,. R. A. 253, 69 Am. St. Rep. 899, the Suprême Court 
of Wisconsin, after direct considération of the Boland Case (upon 
which the ruling in the Burt Case is based) and the Ritter Case, says : 

"Conceding the strength of the arguments upon public policy on which the 
Ritter Case is based, \ve still think, in view of the prior décisions above cited 
to the contrary of the rule there laid down, and the gênerai apparent 
acquiescence in thèse décisions by the courts and by the people, that we ought 
to hold, in accordance with tliose décisions, that, in case where third persons 
are benefleiaries, intentiomil suicide of the insured while sane does not avoid 
the policy, in the absence of any provision in the policy to that effect." 

We are driven to the conclusion that the rule of public policy în 
Wisconsin as established by the législative act creating the défendant 
company and defining its rights and powers and by the décisions of 
its highest court is directly opposite to that established by the Su- 
prême Court in the Ritter and Burt Cases, and that, in compliance 
with the direction of the Suprême Court as herein set forth in such 
case involving public policy, we must construe this Wisconsin con- 
tract in accord with its law and its Suprême Court's ruling. 

It may be added incidentally that the case of Collins v. Met. Life 
Ins. Co., relied on by defendant's counsel, as a case directly in point, 
decided by intermediate courts adverse to recovery in Pennsylvania 
(where the action was allowed to be dismissed without préjudice be- 
fore final judgment, however), and in Illinois, has by the Suprême 
Court of the latter state, ail the judges concurring, been reversed and 
the company held liable. 232 111. 37, 83 N. E. 542, 14 L. R. A. (N. 
S.) 356, 122 Am. St. Rep. 54. 

With this view that, touching questions of public policy, the state 
laws and décisions must control, we find no conflict apparent with 
the décision in the Burt Case. The question did not arise there. It 
seems in effect to hâve been conceded that the insurance contract was 
a commercial one, to be construed by the rules of commercial law in- 
dependent of state décision. This is shown by the contract itself, a 
' copy of which is appended to the brief of the appellants. It was the 
ordinary nonparticipating one for $5,000 in case of death, and con- 
tracting to pay a fixed surrender value of $2,194 upon maturity at the 
end of 20 years. The greater stress in the case was made upon the 
alleged right to show, notwithstanding the judicial conviction, that the 
insured was unjustly convicted and executed ; that lie did not in fact 
commit the crime of murder or participate therein, or, if he did, he 
was at the time insane and irresponsible. 

We do not discuss or détermine whether under the circumstances 
the children and heirs at law or the executors are entitled to recover, 
the détermination of this question having been expressly waived by 
counsel. 
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The judgment, or more properly decree, of the court below, must be 
reversed, the cause remanded, and the défendant company held liable. 
Reversed. 

WADD1XL, District Judge (dissenting). I am unable to concur 
with the majority of the court in the view above expressed, believing 
as I do, that the case is controlled by the décision of the Suprême 
Cour.t of the United States in Burt v. Union Central Insurance Co., 
187 U. S. 362, 23 Sup. Ct. 139, 47 L. Ed. 216, and hence that the 
judgment of the lower court should be affirmed. 

NOTE. — The following is the opinion of McDowell, District Judge, in the 
court below: 

McDOWELL, District Judge. The flrst question is whether this court must, 
in deciding the question of liability of the insurance company, be guided by 
the principles of "gênerai commercial law" (Carpenter v. Insurance Co., 16 Pet. 
495, 511, 10 L. Ed. 1044; Washburn Co. v. Insurance Co., 179 U. S 1, 16, 21 
Sup. Ct. 1, 45 L. Ed. 49; see, also, Sias v. Insurance Co. [C. C] 8 Fed. 187, 188) , 
or by some other rule. In the charter of the insurance company hère, which is 
embodied in an act of the Législature of AVisconsin, is the following clause: 
"Sec. 4. Persons who shall hereafter insure with the said corporation, and also 
their heirs, executors, administrators and assigns, continuing to be insured in 
said corporation, shall thereby become members thereof during the period they 
shall remain insured by such corporation, and no longer." It is argued that, 
in cases where the policy is payable on the death of the insured, this clause 
makes the heirs, executors, administrators, or assigns of one who had insured 
his own life for the beneflt of his estate and assigns members of this (mutual) 
insurance company. On this construction of this section counsel for the claim- 
ants found a contention, rather difficult to express briefly, that the rights of 
the parties hère are to be ascertained as they would be by a Wisconsin court. 

The best conclusion I hâve been able to reach is that, even if this construc- 
tion of the above-quoted charter provision be sound, this court must hère be 
guided by the principles of the gênerai commercial law. But, partly because 
of this contention, and partly because of other déductions made by counsel 
for claimants founded on their construction of this section of the charter, it 
seems advisable to hère discuss somewhat fully the meaning of this section. 
In this discussion I shall consider only the (possible) application of this sec- 
tion to cases where the policy is made payable on the death of the person 
whose life is insured. It is possible that this section was intended to apply 
only to cases where the policy is payable at a fixed future date, which may not 
arrive for a considérable time after the death of the person whose life is in- 
sured. But it seems unnecessary to consider the meaning of the section as 
applied to such cases ; for in the case at bar the policy is payable on the death 
of the person whose life was insured, and if this section applies to botli classes 
we are hère only concerned as to its application in cases such as we hâve hère. 

(1) Where A. insures his own life for the beneflt of his "heirs," executors, 
administrators, or assigns, and then assigns the policy to Z. (assuming the 
circumstances to be such as to make this permissible), it may be (A. still liv- 
ing) that Z. becomes a member of the society ; but, if so, I incline to the opinion 
that Z., upon the assignment being made, becomes a member, not as the "as- 
sign" of one "who has insured with the corporation," but because he has be- 
come the assured — because he has become, within the meaning of the charter, 
the person who has "insured with the corporation." 

(2) Where A. insures his own life for the beneflt of his executors, adminis- 
trators, or assigns, and dies, having made no assignment of the policy to any 
stranger, the construction put on section 4 by counsel for claimants is that on 
A.'s death his Personal représentatives and heirs become members of the so- 
ciety. Parenthetically, it should hère be said that, if this be the true construc- 
tion, it seems to me that it is, in the case at bar, the executors, and not the 
children, who would become members. But I flnd myself unable to agrée that 
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this, is the proper construction. The theory of life Insurance, in case the policy 
ls payable as it is hère, is that the sum promised to be paid by the insurer will 
be paid as soon as reasonably may be after the death of the person whose life 
is insured. Hence I can see no reason why the personal représentatives or dev- 
isees or distributees of the décèdent should become members of the sôciety. 
Their only interest is to forthwith collect the Insurance money. Again, they 
do not continue to be insured. And under this section it is only the personal 
représentatives or heirs, continuing to be insured, who become members. 

(3) The case where this section seems to subserve a useful purpose, if it 
applies at ail, is where A. (having an insurable interest) insures the life of B. 
for the beneflt of A.'s successors in interest or assigns, and then, having made 
no assignment, dies, leaving B. living. I find nothing in the charter winch for- 
bids one to insure the life of another, where, impliedly, such insurance is not 
forbidden by statute or the policy of the law ; and section 20 of the amend- 
ment of March 15, 1870, clearly contemplâtes such insurance. In such case, A. 
dying (B. living), the successors in interest of A. can "continue to be insured," 
and there is good reason why the charter of this mutual insurance company 
should provide that A.'s successors In interest shall become members, with a 
conséquent voice in the management of the company. 

(4) It is unnecessary to consider the case (assuming it to be a permissible 
hypothesis) where A. insures the life of B. for the beneflt in the flrst instance 
of Z. Hère in effect it is Z. (A. paying the premiums for Z.) who insures the 
life of B., and we hâve in principle the case last abôve considered. , 

In the case at bar McCue insured his own life for the beneflt of his execu- 
tors, administrators, or assigns. By will he left the beneflt of the policy to 
his chiidren and appointed executors. Under this state of fact I am led to 
the conclusion that neither the executors nor the chiidren hâve become mem- 
bers of the insurance company. If the construction that I put on section 4 be 
correct, it seems to me that there can be no shadow of foundation for the con- 
tention that this court must construe the contract hère according to some sup- 
posed doctrine of the Wisconsin courts, rather than according to the doctrine 
of the gênerai commercial law. 

It follows that, if there be a décision, not a mère dictum, of the Suprême 
Court of the United States, fairly covering the exact question hère presented, 
such décision Is in this court absolutely binding. Burt v. Insurance Co., 187 
U. S. 362, 23 Sup. Ct. 139, 47 L. Ed. 216, seems to me to be incontestably such 
a case. In that case Wm. B. Burt insured his own life under a policy the stip- 
ulations of which were in ail material respects like those of the one at bar. 
The policy in case of death was payable to Anna M. Burt, his wife, if living ; 
otherwise to his executors, administrators, or assigns. Shortly thereafter the 
insured and his wife assigned a half interest in the policy to S. M. Burt and 
H. R. Burt, who were creditors of the assignors. Thereafter Wm. E. Burt 
killed his wife. He thereafter, while under indictment, assigned the remain- 
Ing half interest in the policy to said S. M. Burt and H. R. Burt. Wm. E, 
Burt was subsequently convicted of the murder of his wife, and was executed 
therefor. S. M. Burt and H. R. Burt, who were not only the assignées of the 
policy of insurance as above stated, but were also the sole heirs of Wm. E. 
Burt, sued at law on the policy. The pétition, which set out the above facts, 
as well as some others to be mentioned, was demurred to. The trial court 
sustained the demurrer, and this judgment was afflrmed by the Circuit Court 
of Appeals (105 Fed. 419, 44 C. C. A. 548), and again by the Suprême Court 
(181 U. S. 617, 22 Sup. Ot. 945, 45 L. Ed. 1030). There was in the pétition an 
allégation that, notwithstanding the indictment and conviction, Wm. E. Burt 
did not commit or participate in the murder, but that, if he did, he was at 
the time insane. 

As to this allégation, wherein the Burt Case is unlike the case at bar, it is 
sufficient to say that it was held that the judgment of the court which convict- 
ed Wm. E. Burt was based on a légal ascertainment that he was sane and that 
he was guilty of murder, which precluded further inquiry. It follows, there- 
fore, that it was necessary in that case to décide identically the same question 
in principle which is presented in the case at bar. In neither the Burt Case 
nor hère was there an express stipulation forbidding the company to contest 
its liability. It is tme that in the opinion in the Burt Case it is said that 
"public policy forbids the insertion of a condition [the so-called "incontestable 



M'CUE V. NOKTHWE8TEKN MUT. LIFE INS. CO. 447 

clause"] whch would tend to induce crime, and, as it forbids the introduction 
of such a stipulation, it also forbids the enforcement of a contract under cir- 
cumstances wbich cannot be lawfully stipulated for." It may be, as is insisted 
by counsel, that tbis language can be properly regarded as a dictum, as there 
was in the Burt policy no clause of the character thus deelared to contravene 
public policy. But this leaves the facts in the Burt Case in principle the saine 
as in the case at bar, and the question necessarily decided there was the one 
presented hère. On the express ground that "it cannot be that one of the 
risks covered by a contract of iusurance is the crime of the insured," and that 
"there is an implied obligation on his part to do nothing to wrongfully accélé- 
ra te the maturity of the policy," it was there decided that the plaintilïs could 
not recover. 

There is a doctrine, supported by soine more or less persuasive authority, to 
the effect that, where public policy forbids the enforcement of a life insurahce 
policy in behalf of those who claim under a félon and would otherwise be the 
beneficiaries, the court will seek a hand capable of taking and will enforce the 
policy for the benefit of such person. It seems to me that there are two rea- 
sons why this doctrine, if sound, cannot apply hère: 

(1) As 1 construe section 4 of the charter, there is no force in the conten- 
tion that either the executors or the children of the insured hâve beeome îneru- 
bers of the company and hâve acquired a right otherwise than through and 
under the insured. 

(2) As I read the opinion in the Burt Case, it requires this court to hold that 
the parties to the contract of insurance hère did not contemplate the possibility 
that the insured might commit a capital felony, and thereby bring about his 
own death, and that therefore the contract does not embrace the eontingeney 
of the death of the insured thus brought about. "It cannot be that one of 
the risks covered by a contract of insurance is the crime of the insured." 
Again, in making the contract of insurance, the insured impliedly obligated 
himself "to do nothing to wrongfully accelerate the maturity of the policy." 

It follows that the insurance company is under no obligation to pay the 
sum demanded to any one. Hence there can be no power in this court to ap- 
ply the doctrine contended for. It also follows that we are not concerned to 
ascertain the public policy of the state of Wisconsin, and that much the great- 
er part of the exhaustive and admirable brief of the learned counsel for the 
claimants cannot be considered by this court. It can, as I think, only be con- 
sidered by the Suprême Court when asked to overrule the Burt Case. 

The question of estoppel can be very briefly disposed of. The insured, at 
the time the policy was issued, gave his note, payable in 6 months, for $427.50 ; 
the amount of the premium for 18 months. This note was payable, not to the 
company, but to the local solicitors personally. They in turn executed their 
note for the same amount, due at the saine time, to the Personal order of T. 
A. Cary, the state agent of the company, to which the note of the insured was 
attached as collatéral, and both notes were sent to Mr. Cary. He thereupon 
sent the amount of the premium in cash to the company. The company had no 
knowledge concerning the making of the notes. After the charge of murder 
had been made against the insured, and while he was in jail on the charge, 
but while still protesting his innocence, he paid the note by checks drawn to 
the order of "T. A. Cary, Gen'l Agt." It seems to me that the payment by Mr. 
Cary to the company, long before the murder, completed the contract, absolved 
the insured of any liability to the company for this premium, and left Cary 
personally the creditor of the insured. In otber words, even if there were oth- 
erwise room for a possible application of the doctrine of estoppel, there is 
hère no foundation for such claim. The company in no sensé received any 
premium payment after the charge of murder had been made against the in- 
sured. 

From the foregoing the necessary conclusion is that neither the executors 
nor the children hâve a right to recover. 

As to the premium inoney, I am of opinion that it should in part be ordered 
paid to the executors. The death of the insured came about under Crrcum- 
stances not contemplated by the parties to the contract, and hence is a eon- 
tingeney not covered by the contract. Quoad such a death there is no contract, 
and the considération, except for the insurance from March 15, 1904, until 



448 1G7 FEDERAL REPORTEE. 

February 10, 1005, should be returned. Between the dates mentioned thel'e 
was a contract and a risk by the eompany. In the judgment to be entered I 
shall apportion the fund in the registry as thus indicated. 

We are now brought to the considération of soine questions rather technical 
in character. This proceeding was instituted in the state court, from which 
it was removed to this court, by a bill in equity and attachment served on a 
garnishee. The legatees, children of the insured, are the complainants. and 
the executors, alleged in the bill to be claiming as against the children the 
right to enforce the policy, are made défendants. Counsel hâve agreed, as 
they are interested only in securing a speedy détermination on the merits, that 
no objection will be founded on the mère misarrangement or misjoinder of 
parties, and that either or both the executors and the children may be consid- 
ered as parties plaintiff. However, I call attention to thèse facts because of 
their bearing on the question as to whether it is the law side or the equity side 
of this court on which this controversy should be determined. 

From what has already been said it seems clear that we cannot hold this a 
case in which the executors, having the (apparent) légal right to recover, are 
forbidden by public policy to take, and that the children hâve a bénéficiai, as 
distinguished from a légal, interest entitling thern to sue. As a matter of law, 
I think that the (apparent) right to sue is vested in the executors, and in them 
only. Schouler, Ex'rs and Adm'rs (2d Ed.) pp. 318-321, 326; Code 1904, §§ 
2706, 2708. It follows that this is in its essential nature an assertion of a 
cause of action which is purely légal, and not équitable in character. 

It is believed that the state statute (section 2964, Code 1904), which au- 
thorizes the prosecution of a purely légal cause of action by bill in equity .ind 
attachment, does not, on removal, give the fédéral court on its equity side Ju- 
risdiction of such an action as is the one at bar. That the existence of the 
lien of an attachment (acquired only at or after the institution of the suit) 
does not change this resuit seems to be established by the following authorities: 
Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L. Ed. 358 ; Cates v. Allen, 
149 U. S. 451, 13 Sup. Ct. 883, 977, 37 L. Ed. 804 ; Hollins v. Brierfield, 150 U. 
S. 371, 378, 14 Sup. Ct. 127, 37 L. Ed. 1113 ; Putney v. Whitmire (C. C.) 66 Fed. 
388 ; Tompkins v. Catawba Mills (C. C.) 82 Fed. 782 ; Bank v. Prager, 91 Fed. 
692, 34 C. C. A. 51 ; Viquesney v. Allen, 131 Fed. 21, 65 C. C. A. 259. Under 
thèse cases, if I read them correctly, the lien which can give a fédéral equity 
court jurisdiction must hâve been in existence prior to the institution of the 
suit. 

It follows that this cause would regularly be ordered docketed on the law 
side of this court and the (proper) plaintiffs required to file a déclaration. 
Under the agreement of counsel this course is not necessary. The jury has been 
waived by proper stipulation. As the court is to décide the case, the bill can, 
under the agreement, be treated as a déclaration filed by the proper parties, 
and the judgment of the court entered in the common-law order book. 

The answer of the défendant eompany contains what is in effect a plea of 
payment into court under sections 3296, 3297, Code 1904. Under the facts 
hère, this défendant should be adjudged its costs. 



STURTEVANT v. VOGEL et al. 

(Circuit Court of Appeals, Ninth Circuit February 1, 1909.) 

No. 1,576. 

1. Mines and Minebals (§ 22*) — Rkquisites of Valid Location or Claim — 
Recording Location Notice. 

Rev. St. § 2324 (U. S. Comp. St. 1901, p. 1426), specifying the require- 
ments of records of niining claims, does not require the recording of loca- 

•For other cases see same toplc & ( numbeh in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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tlon notices, but leaves that subject open to législation by the states or to 
régulation by the minera. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. 5 45 ; 
Dec. Dig. § 22.*] 

2. Mines and Minebals (§ 22*)— Requisites of Valid Location of Claim in 

Alaska— Recobding Location Notice. 

Act Alaska, June 6, 1900, c. 786, § 15, 31 Stat. 327, while providing for 
the recording of instruments, including notices of mining locations, "Pro- 
vided, notices of location of mining claims shall be filed for record within 
ninety days from the date of the discovery of the claim deseribed in the 
notice," does not require, but merely permits, the recording of such no- 
tices, nor does it provide that the failure to record shall work a forfeiture 
of rights, and such forfeiture does not follow in the absence of a well-es- 
tablished rule or custom of the miners of the district to that effect. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. § 22.*] 

3. Mines and Minebals (§ 19*) — Validity of Location of Claim— Erbob in 

Notice. 

An error in the location notice of a mining claim in its référence to the 
location of a permanent monument is not material in an action between 
the locators and a subséquent locator, where the claim was properly mark- 
ed by stakes, and especially where the subséquent locator never saw the 
notice and couid not hâve been misled thereby. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 37- 
39; Dec. Dig. § 19.*] 

Ross, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

The plaintifiE in error brought éjectaient against the défendants in error to 
recover the possession of a placer mining claim. On July 23, 1903, the de- 
fendants in error joined in the location of the Lillian Association claim, con- 
tainiDg about 152 acres, and made discovery of gold tuereon. There was évi- 
dence that they properly marked the boundaries of the claim, and that they 
plaeed on the initial stake their location notice, describing the claim by réf- 
érence to the boundaries, and that this location notice remained there until 
January, 1905. On July 24, 1903, they duly recorded their location notice, 
but the notice was insuffielent, in that it contained no description of the claim 
with référence to natural objects or permanent monuments so as to identify 
it. On November 5, 1904, the plaintiff in error located a claim, consisting of 
20 acres within the boundaries of the Lillian Association claim. At that time 
there was no one visibly in possession of the Lillian, and the évidence is un- 
disputed that the plaintiff in error at the time of making his location had 
no knowledge of the prior location, and was not notified thereof until about 
November 20, 1904. In his reply to the answer of the défendants in error, 
the plaintiff in error alleged that in the year 1903, and since, there was and 
has been a uniform, well-known custom among the miners and prospectors in 
the Cape Nome mining recording district, in which the premises in controversy 
are situated, requiring that the notice of location of any mining claim be filed 
for record and recorded within 90 days after the location, and that a failure 
to record within that time leaves the premises free> vacant, and open for lo- 
cation as if the ground had never been formerly located. The notice posted 
on the Lillian was as follows: "Notice is hereby given that the undersigned 
citizens of the United States hâve this day located and claim the following 
deseribed placer mining ground, together with ail the water and timber rights 
thereon, to wit: Commencing at the initial stake marked No. 1, of Lillian 
group, upon which a copy of this notice is posted, thence running 2,640 feet in 
an easterly direction to stake No. 2 of Lillian group, thence 2,640 feet in a 
westerly direction to stake No. 10 of Lillian group, thence 2,640 feet in a 
southerly direction to initial stake. Stake No. 1 adjoins S. E. corner stake of 

•For other cases see same topic & S numbbk in Dec. & Am, Digs. 1907 to date, & Rep'r Indexe» 
167 F.— 29 
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Déad Eye placer elaim 180 feet east froni Une of Wild Goose Téléphone opp. 
ninth pôle south from intersection of said téléphone Une, with Pioneer Min- 
ing Co. téléphone line. Stake No. 10 lies 60 ft. S. E. from ôth pôle on Wild 
Goose line north of said intersection, 150 acres, and situated on Wonder creek 
or river, which is a tributary of Center ; thence Snake River, in the Cape 
Nome Mining District, District 6f Alaska. Tins clâim slialï be knovvn as LA\- 
lian Association placer mining claim. Located this 23 day of July, A. D. 
1903." Upon the évidence and the instructions of the court, the jury return- 
ed a verdict for the défendants in error. 

John Rustgard, W. H. Metson, Campbell, Metson, Drew, Oatman 
& Mackenzie, and E. H. Ryàn, for plaintiff in error. 

Albert H. Ëlliott and William H. ]?ackwood, for défendants in 
error. . ■■■ 

Before GILBERT, ROSS, and MORRGW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above).' The 
plaintiff in error contends that, both by the laws'of Alaska and the 
custom of the miners, the reco'rding; of the location notice within 
90 days after location is essential to the life of the location, and -that 
a failure to so record the same results in the forféiture thereof. But 
one witness was called to prove the alleged custohi of the miners, and 
his testimony falls short of showing the existence of any custom or 
régulation adopted by the miners, in the district where the claim is 
located, making the recording of : the notice of location essential to 
the right to hôld the same. The' court in charging the jury said that 
such a custom can only be bindin'g when established by clear and 
satisfactQry évidence, and that no custom which mày require the re- 
cording of a location certificate is good and vahd in law unless it 
carries with 1 it a provision that for noncompliance therewith the 
location sha'll'be forfeited and' void. The court further instrûcted 
the jury that the mining laws of the United Statçs in force in Alaska, 
while they allow a location notice to be yecorded,: do not require 
sûch record as an essential to a valid location. 

Section 2324, Rev. St. (U. S. Comp. St. 1901, p : . 1436), provides 
that ail records of mining claims^shaîl. contain the name or hames 
of the locators,; the date of the [location, and such a description of 
the claim or daims located, by' référence to some natural object or 
permanent monument, as w'ill tdèritifythe claim. 1 This provision does 
not require that the location. ', bé' récorded. It leàyes the subjeçtiOpen 
to législation by the:States; or ,to, régulation by the miners. Haws v. 
Victoria Copper Mining Co., 160 U. S. 303, 16 Stip. Ct. 282, 40 L. 
Ed. 436; ' 1 Lindley on Mines ; ; (2d Ed.) 373, and casés there cited. 
It is contended that section 15, Cfêe, Act June. 6, iOOO, 31 S'iai., 327, 
requires that notice of the location of a mining claim shall be filed 
for record within 90 days of : the discovery of the claim. The: ; sec- 
tion requires. recorders, upon thé payment of fées, to record separate- 
ly certain classes pf instruments, sucli as deeds, mortgages, certificates 
of marriage, wiils, officiai, bonds; etc., including affidavits of annual 
work donédn mining claims, notice of mining locations and declara- 
tory statements; and. in subdivision ! 11 it adds to the list such other 
writings as are required or permitted by law to be récorded, includ- 
ing the liens of mechanics, laborers, and others :■-,.. 



STURTEVANT V. VOGEL. 451 

"Provided, notices of location of mining claims shall be filed for record 
within ninety days froin the date of the discovery of the claim described in 
the notice." 

This statute permits the recording of instruments. It contains no 
positive enactment that any of the enumerated instruments shall be 
recorded, nor does it provide that the failure to record any instru- 
ment shall work a forfeiture of rights thereunder. Obviously by the 
terms of this statute an unrecorded deed is not rendered invalid as 
between the parties, nor does the mère failure to record a mining 
location work a forfeiture thereof. We are therefore not called up- 
on to décide the question, discussed by counsel, whether a statutory 
requirement that the location notice be recorded is mandatory or 
merely directory. 

In the décisions of Montana relied upon by the plaintiff in error, 
we do not find support for his contention that, under the law of 
Alaska, failure to record location notice should be held to work a 
forfeiture of a mining claim. In King v. Edwards, 1 Mont. 235, 
the question for décision was whether the failure to perform the pre- 
scribed amount of work upon a claim resulted in forfeiture. The 
court found that it was generally considered, among the miners of 
the district in which the claim was situated, that such a failure would 
hâve that efrect, and said that: 

"Where a custoni is plain, . there is no room for construction, and the court 
înust'take it as it reads and give it its légal effect." 

In Baker v. Butte City Water Co., 28 Mont. 232, 73 Pac. 617, 104 
Am. St. Rep. 683, the question was whether the trial court had erred 
in excluding from the évidence the location notice of the defendant's 
claim. The Suprême Court affirmed the right of the Législature to 
provide rules for the marking of the boundaries of mining claims, 
and for the record thereof, and to specify what the recorded paper 
must contain, and held that, since the notice failed to comply with 
the statute, it was not admissible in évidence. The décision in that 
case was affirmed in Butte City Water Co. v. Baker, 196 U. S. 119, 
25 Sup. Ct. 211, 49 L,. Ed. 409, in which the court answered the con- 
tention of the plaintiff in error, that the provisions of the Montana 
statute were too stringent and conflicted with the libéral purpose 
manifested by Congress in its législation respecting mining claims, 
by saying: 

"We do not think that they are open to this objection. They eertainly do 
not conflict with the Içtter of any congressional statute ; on the contrary, are 
rather suggested by section 2324. It may well be that the state Législature, in 
its désire to guard against false testimony in respect to a location, deemed it 
important that full particulars in resL>ect to the discovery shaft and the corn- 
er posts should be at the very heginning placed of record." 

The trial court, in instructing the jury, relied upon a line of dé- 
cisions of the Suprême Court of California and of the fédéral courts 
in this circuit. In McGarrity v. Byington, 12 Cal. 426, the court 
said: ' 

"The failure to comply with any one of the mining rules and régulations of 
the camp is not a forfeiture of title. It would be enough to hold the for- 
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feiture as the resuit of noncompliance with such of them as make noncompli- 
ance a cause of forfeiture." 

That décision was cited and followed by Judge Sawyer in Jupiter 
Min. Co. v. Bodie Con. Min. Co. (C. C.) 11 Fed. 666. In English 
v. Johnson, 17 Cal. 108, 76 Am. Dec. 574, the court said: 

"But in the absence of any raie declaring that a fiiilure to record avoided 
the entry or claim, we cannot see that this f allure, when actual possession was 
taken by the claimant and lcept — no forfeiture or abandomnent shown — wonld 
avoid the claim as against a subséquent entry and location in due form." 

In Bell v. Bed Rock Co., 36 Cal, 219, the court said: 

"The failure of a party to comply with a mining rule or régulation cannot 
work a forfeiture uuless the rule itself so provides." 

In County of Kern v. Lee, 129 Cal. 369, 61 Pac. 1124, the court 
adhered to the doctrine of the prior décisions that, in the absence of 
a state or district requirement, the failure to record notice of loca- 
tion does tiot affect the validity of the location; and in the case of 
Daggett v. Yreka Min. Co., 149 Cal. .360, 86 Pac. 968, it was again 
held that, in the absence of a statute or local miners' law requiring 
the recording of a notice, the recording does not constitute in itself 
a location of any part of a légal location of the claim. In Last 
Chance Min. Co. v. Bunker Hill & S. Min. Co., 131 Fed. 579, 66 C. 
C. A. 299, this court held that the failure of the locator of the Bun- 
ker Hill claim to record his notice of location within the time pre- 
scribed by the Idaho statute did not work a forfeiture of the claim, 
there being no such penalty affixed by the statute; citing Jupiter Min. 
Co. v. Bodie Con. Min. Co.: (C. G) 11 Fed. 666, Bell v. Bed Rock 
T. & M. Co., 36 Cal. 214, and other cases from California and Ari- 
zona. In Zerres v. Vanina (C. C.) 134 Fed. 610, Judge Hawley con- 
strued Comp. Laws Nev. § 210, providing for the location of a Iode 
mining claim, and declaring that within 90 days of the date of post- 
ing the location notices on the claim the locator shall record his claim 
within the mining district, etc., and held that, since the statute did 
not provide for a forfeiture for a failure to record within the time 
specified, the failure was insufflcient to work a forfeiture of the lo- 
cator's right. And in Ford v. Campbell, 92 Pac. 206, the Suprême 
Court of Nevada said that the intention that failure to comply with 
the statute should work a forfeiture of mining rights "ought not to 
be imputed to the Législature except upon the very clearest language, 
not susceptible to any other reasonable construction," and quoted with 
approval the language of Judge Hawley in Zerres v. Vanina. Of 
similar import are Johnson et al. v. McLaughlin, 1 Ariz. 493, 4 Pac. 
130, and Rush v. French, 1 Ariz. 99, 25 Pac. 816. 

Error is assigned to the instruction given to the jury that, if there 
is a variance or discrepancy between the stakes and monuments on 
the ground and the recorded location certificate, the former will pre- 
vail over the latter, as superior évidence of the particular ground 
located and its boundaries. It is contended that this instruction was 
erroneous, not because the proposition of law therein expressed is 
in itself unsound, but because the évidence in the case indicated that, 
at the time when the location of the plaintiff in error was made, the 
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stakes marking the boundaries of the Lillian location had disappeared. 
But the record shows that the évidence on this feature of the case 
was conflicting. The défendant in error Vogel testified that on No- 
vember 20, 190é, he found the stakes ail in place. The court had 
instructed the jury that, when a valid location is once made, it vests 
in the locator the right of possession thereto, which cannot be divested 
by the oblitération or removal, without his fault, of the stakes and 
monuments marking its boundaries, or the oblitération or removal 
from the claim of the location notice posted thereon, and that mark- 
ing the claim on the ground by stakes and monuments, with or with- 
out written notice, whereby the boundaries of the claim can be read- 
ily traced, is sufficient, and submitted to the jury the question wheth- 
er the location had been so staked and marked. No exception was 
taken to those instructions. There is no évidence in the case to in- 
dicate, and it is not claimed by the plaintiff in error, that he was mis- 
led by the defect in the recorded notice of location, or that he ever 
saw or heard of the location notice. Indeed, he testified that he never 
saw it. In view of that fact, the case as it went to the jury stood 
precisely as it would hâve stood if no notice whatever of the loca- 
tion had been recorded. The plaintiff in error is therefore in no 
position to object to the instruction, the giving of which he now as- 
signs as error. 

Error is assigned to the refusai of the court to instruct in sub- 
stance that, if the calls and distances given in the location notice 
posted on the ground do not correspond with those actually marked 
on the ground, the notice is misleading, and that fact must be taken 
into considération in determining the markings as a whole, and that 
a person examining the ground and finding a posted location notice 
has the right to rely on the description of the ground so claimed 
by the locator or owner. The defect in the location notice was that 
the permanent monument to which it tied the claim was erroneously 
located. Any one finding the location notice posted on one of the 
stakes which marked the boundaries of the claim could observe that 
error at a glance. It would then devolve upon him to trace out the 
claim by référence to the calls and distances set forth in the notice, 
and to discover where it lay, and to disregard the obvious error in the 
référence to a permanent monument. The location notice was not 
by law or custom required to be posted on the claim or recorded. 
Stakes driven in the ground are the most certain means of identifi- 
cation. The location notice which, it was testified, was posted on the 
Lillian, described the claim by calls and distances to stakes, run- 
ning from the stake on which it was posted. No one could hâve 
been misled by the erroneous call to the téléphone pôle. 

We find no error for which the judgment should be reversed. It 
is accordingly affirmed. 

ROSS, Circuit Judge (dissenting). By section 2324 of the Re- 
vised Statutes it is declared that in making a location of a mining 
claim "the location must be distinctly marked on the ground so that 
its boundaries can be readily traced." The same section of the stat- 
ute expressly confers upon the miners of each mining district the 
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power to make régulations not in conflict vvith the laws of the United 
States, or with the laws of the state or territory in which the dis- 
trict is situated, covering the location, manner of recording, and 
àmount of work necessary to hold possession of a mining claim, sub- 
ject to the requirement in respect to so marking the location as that 
its boundaries may be readily traced. And it has been uniformly held 
by the courts that the respective states and territories may make 
like rules and régulations not in conflict with any law of the United 
States upon the subject. Neither the act of Congress of 1866 nor 
of 1872 required such notices to be recorded. As a resuit, in some 
states and territories and in some mining districts the notice of loca- 
tion is required to be recorded, and in some it is not. But, whenever 
required, the express déclaration of section 2324 of the Revised Stat- 
utes is that such record "shall contain the name or names of the lo- 
cators, the date of the location, and such a description of the claim 
or claims located by référence to some natural object or permanent 
monument as will identify the claim." In respect to the mining 
ground of the territory of Alaska, however, Congress, in section 15 
of the act of June 6, 1900, "making further provisions for a civil gov- 
ernment for Alaska and for other purposes" (chapter 786, 31 Stat. 
327), provided that "notices of location of mining claims shall be filed 
for record within ninety days from the date of the discovery of the 
claim described in the notice." Smith v. Cascaden, 148 Fed. 793, 78 C. 
C. A. 459. The recording of the notice of location is therefore, by 
a statute of the United States, made one of the essential steps to a 
valid location of a mining claim in the territory of Alaska. 

As shown in the prevailing opinion, the notice filed for record by 
the défendants in error was insufficient to meet the requirements of 
section 2324 of the Revised Statutes. It was therefore as if no no- 
tice at ail was recorded. It therefore seems to me that the location 
under which the défendants in error claim was never perfected, be- 
cause they did not take one of the essential steps required by the stat- 
utes of the United States ; that is, to say, they did not file for record 
within 90 days from the date of the discovery of the claim, nor at 
any time, a notice containing the name or names of the locators, the 
date of the location, and such a description of the claim located by 
référence to some natural object or permanent monument as would 
identify it. The case hère presented, therefore, is not, in my opin- 
ion, one of forfeiture, for the défendants in error never took one 
of the essential steps required in making their location. 

In the case of Last Chance Mining Company v. Bunker Hill & 
S. Mining & C. Co., 131 Fed. 579, 66 C. C. A. 299, referred to in 
the opinion of the court, there was a question of priority between the 
Last Chance mining daim and the Bunker Hill mining claim. Prior- 
ity was asserted for the Last Chance only upon the fact that it was 
located, marked, and the notice of its location recorded before the 
location notice of the Bunker Hill was recorded. A statute of the 
state in which the claims were situate required such notice to be re- 
corded within 15 days after the making of the location in the office 
of the recorder of the county, or with the recorder of the district 
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designated by the résident miners, as provided by section 3103 of 
the Revised Statutes of Idaho of 1887. That statute, however, pre- 
scribed no penalty for a failure to record such notice. The facts as 
found by the master, and which were accepted by the court, were 
that the Bunker Hill claim was located September 10, 1885, by one 
O'Rourke, who possessed the necessary qualifications, and who had 
theretofore discovered within its limits a vein of rock in place car- 
rying silver and lead; that on the day named O'Rourke posted "a 
discovery notice of location," containing the name of the location and 
claim, the date of its location, a description of the claim by référence 
to such natural objects and permanent monuments as identified it, 
and reciting such other matters as were then required by the laws 
of the United States and the territory of Idaho; that at the same 
time O'Rourke marked the boundaries of the claim on the ground 
so that they could be readily traced, and then entefed into the actual 
possession of the claim and commencéd working it, which possession 
was maintained by him and his successors in interest ; that on Sep- 
tember 29, 1885, O'Rourke caused a notice of location of the claim, 
duly verified, to be recorded in the office of the redorder of the 
county in which it was situate; that prior to March SI, 1902, the 
complainant in that suit duly acquired, through mesne conveyanc'es 
from O'Rourke, the title to the claim, and on the day last mentioned 
made application to the United States for a patent therefor, whieb 
application recited the facts just stated, and upon which application à. 
patent was issued by the govemment to the complainant on the 
17th day of November, 1903 ; that the Last Chance claim was duly 
located September 17, 1885, and the location notice thereor recorded 
on the 22d day of the same month; that prior to the discovery and 
location of the Last Chance its discoverers and locators "had actual 
knowledge of the discovery and location of the Bunker Hill clairri; 
they had visited the discovery, read the notice posted thereon, saw the 
discovery stake, the east end stakes, and knew that the locator was 
in the actual possession of the claim, and was then engaged in develi- 
opment work thereon." Other facts appear in the stipulation of 
counsel in the case, as shown in 131 Fed. 584, 585, 66 C. C. A. 304, 
305, in the opinion of the court. And upon the point in question we 
said : 

"We do not think It necessary to décide wliether a stipulation to the effect 
that a certain witness would, if présent, testify in contradiction of one or 
more of the facts already agreed to by counsel, could be properly held to 
modify such prior stipulation, for the reason that upon the facts expressly 
conceded. found, and in no wise contested the Last Chance was located after 
the Bunker Hill, and while the latter was a valid, subsisting claim. At.the; 
time of the location of the Last Chance claim the time prescribcd by the Idaho 
statute within which the Bunker Hill location should be recorded had not ex- 
pired. The Last Chance locators had actual notice of the Bunker Hill loca- 
tion, had read the description of it, and the locator of the Bunker Hill was 
in actual possession of that claim and actually engaged in working it. No 
part of the claim, therefore. whether above or underground, was then open 
to location by any other person." 

We further said: 

"That the failure of the locator of the Bunker Hill claim to record his notice 
of location within the time prescribed by the Idaho statute did not work a for-* 
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feiture of the claim, there being no such penalty affixed by the statute, Is well 
settled [citing Jupiter Min. Oo. v. Bodie Con. Min. Oo. (C. C.) 11 Fed. 666; 
Bell v. Bedrock T. & M. Co., 36 Cal. 214; McGarrity v. Byington, 12 Cal. 426; 
.îohnson v. McLaughlin, 1 Ariz. 493, 4 Pac. 130; Emerson v. McWhirter, 133 
Oal. 510, 65 Pac. 1036 ; Rush v. French, 1 Ariz. 99, 25 Pac. 816]. Besides, the 
issuance by the government of Its patent for the claim is conclusive évidence 
of the sufficiency of the steps taken bv the complainant [citing Davis v. Weib- 
bold, 139 U. S. 507, 11 Sup. Ct. 628, 35 E. Ed. 238 ; U. S. v. Iron & S. M. Co., 
128 U. S. 673, 9 Sup. Ct. 195, 32 L. Ed. 571 ; Montana Cent. Ey. Co. v. Migeon 
(C. C.) 68 Fed. 811]." 

In the case of Last Chance Mining Company v. Bunker Hill & 
S. Mining & C. Co., therefore, it appeared that the claimants of 
the Last Chance claim entered upon the actual possession of the 
locator of the Bunker Hill claim while the latter was a valid, sub- 
sisting claim, and while its locator was actually engaged in working 
it. That ground was, therefore, not open to location by the Last 
Chance claimants, for which reason they acquired no right. And 
since the statute of the United States applicable to that case did not 
require the recording of such notices of location, and the statute of 
Idaho did not fix any penalty for the failure to record such notice 
within the time it prescribed, the government of the United States 
issued its patent in perfection of the Bunker Hill location, and this 
court very properly sustained that title, and held that the recording 
by the Bunker Hill claimant of his notice of location three days later 
than the time prescribed by the Idaho statute did not work a for- 
feiture of his rights. In the case now before us, however, there was 
no actual possession of the ground by the défendants in error, and 
they never at any time filed the notice of location required by the 
Alaska statute. The location under which they claim, therefore, 
lacked one of the essential éléments of a valid location in Alaska. 
No question of forfeiture, in my opinion, arises in the case. The 
ground was confessedly vacant, and was therefore open to explora- 
tion and location, unless covered by a location which met the re- 
quirements prescribed by Congress. 

For the reasons stated, I dissent from the judgment hère given. 



EBNER v. ALASKA MILDRED GOLD MINING CO. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1909.) 

No. 1,516. 

1. Corporations (§ 309*) — Of-ficers— Expenses Incurred by Président. 

In the absence of any coutract therefor, the président and superintend- 
ent of a corporation cannot charge it with sums expended by him for 
dinners and entertainments to prospective purchasers of stock. 

[Ed. Note.' — For other cases, see Corporations, Cent. Dig. § 1367; Dec. 
Dig. § 309.*] 

2. Corporations (§ 308*) — Officers— - Président— Rigiit to Salary. 

The président of a corporation, who performs only the services re- 
quired from him as such officer under the by-laws. is not entitled to 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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pay himself a salary from money of the company in his possession, where 
there has never been any agreement for a salary nor claim therefor. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1334 ; Dec. 
Dig. § 308.*] 

In Error to the District Court of the United States for Division 
No. 1 of the District of Alaska. 

The plaintiff in error was the président of the défendant in error, a cor- 
poration, from January, 1898, until July 7, 1901. After his terra of office 
expired the corporation brought an action against hini to recover the sum 
of $12,343.60, winch it was alleged were funds of the corporation which the 
plaintiff in error refnsed and neglected to turn over to its offlcers and 
directors. The plaintiff in error answered, accounting for the said sum as 
follows: That h,e had paid himself, for salary as président and gênerai man- 
ager during the period of his office, §100 per month, amounting to $7,300; 
that in January, February, and Marc-h, 190O, in placing upon the market 
and selling the capital stock of the corporation in Boston and other Eastern 
cities, he had incurred traveling, hôtel, and other incidental expenses, in the 
sum of $1,800; that in January, February, and March, 1901, he had expend- 
ed $l,20O in like manner and for like services ; that he had paid out for 
the annual assessment work upon the corporation's mining claims for the 
year 1903 $820, for assessment work for the year 1904 $300, and for assess- 
ment work for the year 1905 $600; that for office rent for 1903 he had 
paid $50, for office rent in 1904 $25 ; that he had paid Thomas R. Lyons, at- 
torney at law, for légal service perforined for the corporation in 1903 and 
1904, $250, and to A. S. L<ovett, for services performed for the corporation 
as bookkeeper and clerk in 1898 and 1899, $200; that he had deposited in 
bank to the account of the corporation in July, 1904, $53.13 ; that he had 
paid out for surveys, merchandise, drawing up of papers, stenographer's fées, 
etc., $196.24, leaving a balance due him from the défendant in error of the 
sum of $450.70. Upon the trial of the cause before a jury, a verdict was 
returned for the défendant in error for the sum of $10,299.30 and interest; 
from January 15, 1905. The défendant in error subsequently remitted from 
the verdict $886.50, being ail of the items mentioned in an itemized account 
of the plaintiff in error of amounts claimed to hâve been paid for the use of 
the corporation during the months of January, February, and March, 1901, 
except the sum of $313.50 thereof, which was for dinners, entertainments, 
and incidentals. Judgment was thereupon rendered in favor of the défend- 
ant in error for the sum of $9,412.S0, with interest at 8 per cent, per annum 
from January 15, 1905, and costs and disbursements. 

Winn & Burton, for plaintiff in error. 

L. P. Shackleford and R. W. Jennings, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GIEBERT, Circuit Judge (after stating the facts as above). It 
is contended that the trial court erred in denying the application of 
the plaintiff in error for leave to amend his answer so as to allège 
that the claim for $1,800 for traveling, hôtel, and other incidental 
expenses incurred on his trip to Boston was for expenses incurred 
in the year 1899, instead of in the year 1901, as originally alleged in 
the answer. We need not pause to discuss the question whether the 
trial court abused discrétion in denying this application; for the 
record shows that, when the défendant in error took judgment, it 
remitted $886.50 of the items involved in the proposed amendment, 
and took judgment only for $313.50, which was for dinners, entertain- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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ments, and incidentals to stockholders and prospective buyers of stock. 
As to those items the trial court very properly held that the plaintifï 
in error was not entitled to crédit, since there was no contract to 
pay and no liability on the part of the corporation to pay them. The 
court said: 

•'It was not any part of liis duty as superintendent or président to go to 
Boston and entertain those people, and tliere was no agreeinent that lie sliould 
do it ; no agreement to pay for it." 

The justice of thèse remarks of the court is well sustained by the 
record. It was not alleged in the answer or shown by the proof that 
the sum so expended for dinners and entertainments was authorized 
or agreed to be paid for, or that the expenditure inured to the benefit 
of the corporation. 

It is contended that the court erred in striking out, on the motion 
of counsel for the corporation, évidence of the amount paid by the 
plaintifï in error to A. S. Lovett for services as bookkeeper and clerk. 
Lovett had sued the plaintifï in error personally on two causes of ac- 
tion— one for salary, and the other for moneys alleged to hâve been 
cônverted by the plaintifï in error to his own use. He recovered judg- 
rheht against the plaintifï in error for $900.39. The amount sued for 
for salary, and the amount sued for for moneys cônverted each ex- 
ceeded the amount of the judgment recovered, and it does not appear 
for which of thèse demands, or for how much of either, the judgment 
was rendered. The court below held that there was no évidence 
Connecting the corporation with the Lovett account, and that there 
was no évidence before the jury from which it could be ascertained 
how much the corporation ought to pay, if anything, on that account. 
Aside from the record of Lovett's judgment, there was no évidence 
before the court as to what services Lovett performed for the cor- 
poration or as to the value theredf. There was no error, therefore, 
in striking out the record of the judgment. 

Error is assigned to the ruling of the court in withdrawing from 
the considération of the jury items amounting to $1,800. claimed to 
hâve been paid by the plaintifï in error in traveling, hôtel, and other 
incidental expenses, and in striking out his testimony as to his claim 
for salary as président of the corporation. The plaintifï in error and 
A. S- Lovett were the owners of certain mining claims at Mildred 
JBay, Alaska. On January 15, 1898, they, with B. M. Behrends, or- 
ganized the Alaska Mildred Mining Company, the défendant in error 
herein, with a capital stock of $1,000,000, divided into 200,000 shares, 
of the par value of $5 each. One share was issued to Behrends, and 
the remainder was issued to Lovett and the plaintifï in error in ex- 
change for their mining claims. By the by-laws the président was 
given the powers usually conferred upon that officer. Juneau was 
made the principal place of business of the corporation. The first 
Tuesday in July of each year was fixed as the rime' for the annual 
meeting of stockholders. Provision was made for spécial meetings of 
the stockholders at Juneau upon 60 days' personal notice in writing 
.t'6 .each stockholder ; but it was proyided that notice might be dis- 
.pensed with if. ail of the stockholders were présent either .in person 
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or by proxy and consented to the meeting on the records of the cor- 
poration. Lovett donated 12,500 shares, and the plaintifï in error 
27,500 shares, of stock in the company, to be used by the company, 
by sale or otherwise, to develop and equip the mining property. In 
February, 1898, the plaintifï in error sold in the East 2,450 shares at 
50 cents a share. He testified that with the money thus obtained he 
drove a tunnel 68 feet and did some prospecting. In February, 1899, 
he agàin went East and sold 10,000 shares at 75 cents per share. 

There was no resolution of the board of directors, and no under- 
standing or agreement between the other directors and the plaintifï in 
error, providing for payment to him of a salary or the expenses in- 
curred upon thèse trips. There was such a conversation between the 
plaintifï in error and some of the stockholders in Boston, to whom he 
sold stock. They suggested that he ought to hâve a salary, and ought 
to be rëimbursed for the money he had spent in entertaining them on 
the occasion of thèse visits to the East. In February, 1901, at a meet- 
ing of certain of the stockholders in Boston, a résolution was adopted 
to the effect that the président and manager should receive a reason- 
able salary for past and future services as such manager, and should 
be rëimbursed for any expenditures on behalf of the company, "the 
amount of such salary and expenses to be determined and fixed at any 
regular stockholders' or directors' meeting to be held at some future 
time" ; but nothing was done in pursuance of that resolution, and the 
question of payment of salary and other expenses was never brought 
before the corporation. The plaintifï in error presented no account 
to the directors, and made no effort to obtain a settlement. Ail that 
he did was to retain the money for his own use, instead of applying 
it to the work for which the stock was authorized to be sold. The 
power to make contracts for a corporation is vested in its board of 
directors, and they must act, collectively or as a board, in making ail 
contracts, unless they hâve by their by-laws, or by previous resolution 
duly made, authorized some officer to contract on their behalf. 

The évidence fails to show, moreover, that thèse trips to the East 
were made solely on account of the business of the corporation. The 
plaintifï in error had other business there. He was engaged in sell- 
ing on his own behalf stock in the Windham Bay Company, and was 
attending to business for the Ebner Gold Mining Company and the 
Boston group of mines, of which he was président. When, upon the 
expiration of his office as président of the défendant in error, he turn- 
ed over to the corporation the books, he kept his vouchers and mem- 
oranda of money now claimed to hâve been expended, and up to the 
time of the commencement of the présent action he had presented no 
claim for salary or reimbursement of expenses. On December 15, 
1902, he rendered a statement accounting for $28,474.50, the amount 
of the development fund realized on the sales of stock, and showing 
a balance on hand of $12,343.67, and appended to it the statement 
that there were no liabilities, except about $200, which was due the 
présent contractors. This statement was made in a report to the 
stockholders concerning the work done on the mine-and the condition 
of the mining properties. The trial court said: 
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"It is évident that the services required of the président in thls case in- 
cluded that of gênerai superintendent under the by-laws of the company. 
He accepted the office of président under those by-laws, and they required 
the gênerai supervision of ail the affairs of the company." 

The évidence does not show that at any time he performed any 
services outside of his duties as président so prescribed by the by-laws, 
or that the company ever understood or agreed that he should be paid 
a salary ; nor does his answer allège that the services performed by him 
were outside his duties as président. 10 Cyc. 921, and cases there cited. 

We find no'e'rror for which the judgment should be reversed. It 
is accordingly affirmed. 



ÏIcMULUEN et al. v. UNITED STATES, t 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1000.) 

No. 1,642. 

X. PRINCIPAL AND SUBETY (| 99*)— SCOPK AND EXTENT OF SUBÏTY'S LlABILT- 

ty— Construction of Contbact. 

The contract of a surety, like any other contract, is to be construed ac- 
cording to tbe Intent of the parties ; but, it beiug determined what is tho 
meaning of the contract, the sureties are entitled to stand on its very 
terms. and if they hâve not consented to any variation of it, and varia- 
tion is macfe, itis fatal, 

[Ed. Note.-^For other cases, see Principal and Surety, Cent. Dig. §§ 
158-161; Dec Dig. § 99.*] 
2 principal and subett (§ 128*)— dlschabge of sxjeety— alterations in 
Contract. 

If, in a contract for the performance of work on the construction ol 
a building or other improvement, it is provided that in the course of the 
work one of the parties shall hâve the right to rnake certain specified 
changes therein, the sureties for the contractor are deemed to assent in 
advance to the making of such altérations, and if they are made, al- 
though thés 1, may materially vary the contract, the sureties are not 
théreby réleàsed. - 

[Ed. Note.— For other cases, see Principal and Surety, Cent Dig. 51 356- 
8G0; Dec. Dig. § 128.* 

Dischargè of surety by altération of instrument, see note to Zeigler v. 
Hallahan, 66 C. C. A. 6.] 

t. Principal and Sueett (§ 104*) — DxscSabge of Sr/EETT— Extension of 
Time to Principal. 

A contract for government work which in terms gave the contractor the 
right Under certain circumstances to apply for an extension of time for 
completion ôf the work, but lèft It optional with thé government to grant 
or refuse it, r by such provision added norhing to the rights of the 
parties, and cannot lie said.to hâve provided for an extension, and the 
contimtorp' gureties were discharged by an extension made withput their 
consent, 

[Ed. Note.— For other cases, see Principal and Surety, Dec. Dig. § 104.*] 

Tn Error to the Circuit Court of the United States for the Northern 
District of California. 

On or about Septeniber 14, ]S97, the Navy Department of the United States 
advertised for proposais for dredging at the United States naval station, at 
Port Royal, S. C. The New York Dredging Company sent a bid i which was 

•Fpr other oaaea see same topic & § number la Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 

t Riïheartng denled February 23, 1909. 
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aocepted, and on Octbber 25, 1807, a contract in writing was executed by thàt 
Company as principal and John MeMuilen and R. Percy. Wright as sureties, 
parties of the first part, and the United States of America, party of the 
second part. To the contract was annexed a bond in the sum of $30,000, 
with the New York Dredging Company as principal and John MeMuilen and 
B. Percy Wright as sureties, conditioned for the faithf ul performance of 
the contract. The plans and spécifications on whieh the bids hàd been made 
were attached to the contract and made a part of it. The portions of the 
plans and spécifications and bonds necessary to be considered on the writ of 
error are as follows: .■,-.:,;., 

"16. Time of commencement of work.— The contracter shall commence work 
within thirty days from the date of signing the contract and continue without 
interruption; the entire work to be completed in sixteen calendar months 
from date of contract. 

"17. Progress of work. — If at the close of any working month the progress 
of the work shall not hâve been such as to indicate that it will be completed 
within the time specified in the contract, the government may refer the mat- 
ter to a board of three officers, and if recommended by them, and the interests 
of the government so require, ânnul the contract and complète the work in 
such manner as it deems best, at the expense of the contractor and his sure- 
ties. . '' V 

"18. Unavoidable delays.— When an unayoidable accident, storm, or other 
act of Providence occurs, tbrough which the progress of the work is or seems 
likély to be delayed, the contractor shall immediately notify, in writing, the 
oftlcér in charge of the occurrence in détail, and State in what way and to 
what extent it will delay the fulfillment of his contract, in order that the 
necessary investigation may be made, and the matter put on record. And 
it is clearly to be understood that unless it be done whenever such thing 
opcurs, no subséquent application for an extension of time for the completiou 
of the contract on account of such occurrence will be recommended. 

"19. Avoidable delays.-— Should the progress of the work be delayed by any- 
tbing but unforeseen and unavoidable accidents, storms, or other acts of 
Providence, or by the action of, the government, no application by the con- 
tractor for an extension of time for the completion of his contract will be 
recommended by the officer in charge for favorable considération, except on 
condition that the contractor ' make good any détérioration caused by such 
delay and bear the additional cost of supervision and inspection by the govern- 
ment, and other expenses caused by, the failure of the contractor to fulfill 
his contract with the United States according to its ternis; and by granting 
the extension of time asked for fhere shall be reimbursed to thé United States 
by the contractor the amount of such additional charges, to be deducted from 
any money that may be or may become due him . from the United States 
under this contract, the différence only to be paid him upon his receipt. 

"20. Authority for extension of time. — No extension of time for thè com- 
pletion of the work Will be made except upon the authority of the' Seeretary 
of the Navy." •'/ ■ ■■': 

The condition of the boàd was as follows: . • 

"The condition of the above bond, is such, that, if the said above-bounden 
New York Dredging Company, theïr heirs, exe.cutors,. or, assigna, shall well 
aUd truly, and in a satisf açtory manner, fulfill and perform tlie stipulations 
of the contract hereto annexed, entered into with the Chief of the Bureau of 
Yards and Docks* acting under the directions of the Seeretary of tlie Navy, for 
and in behalf.of the United States, and shall conform; in ail respects, to said 
contract, and to the, plans anc} .spécifications, attached thereto and,forming;a 
part thereof, and to the satisfaction Of thé said Chief of the Bureau of' Yards 
and Docks, and shall prômptly inake payments to ail persons supplying him 
or them labor and materials in the prosecution of the work provided for in 
the aforesaid contract, then this obligation to hé void and of no effect ; other- 
wise to rémain in full force and virtue." •■ - . 

The New York Dredging Company began work under its contract, and en- 
countered difficulty through striking rock. The work was also delayed by 
storms and accidents to machinery. Early in 1899, and before February 15th, 
it was ascertained by the government that only about one-third of the 
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dredging contractée! for had been done. Two weeks then reinalned of the 
sixteen months in whicli the contract was to be Completel! In response to 
a request from the dredging company, the time for the completlon of the 
contract was extended to December 30, 1899. The dredging company f ailed 
to complète the contract within the time so extended. On March 25, 19I>1, 
the Chief of the Bureau of the Department of the Navy addressed a letter 
to the dredging company as principal, and to McMullen and Wright as sure- 
ties, stating that because of their fallure to perform the contract of October 
25, 1897, "the party of the second, part, exereisUig the option reserved to them, 
déclare said contract null and vold, without préjudice to their right to 
recover for defaults therein or violation thereof," and notified them that an 
advertisement had been prepared and issued inviting proposais for the com- 
pletion of the work under said contract, and that the saine wouldibe completed 
at the expense of the dredging company and the sureties. On December 5, 
1903, the United States brought this action against the dredging company and 
the sureties: to recover the sum of $25,588.02, alleged to be the différence be- 
tween "what the défendant New York Dredging Company agreed to perform 
the work of dredging for, and what it actually cost thèse plaintiffs to complète 
the work," and for the further sum of $31,750 as liquidated damages. The 
answer of the sureties set up the. défense, among others, that the contract 
entered into on October 25, 1897, was, by the ternis thereof, to hâve been 
fulfilled by the dredging company and the work mentioued therein was to 
hâve been completed between February 23, 1897, and December 30, 1899; 
that the time was extended, and the condition of the contract was in that 
regard changed by the plaintiffs without the consent of said sureties. Upon 
the pleadings and an agreed statement of the facts, judgment was rendered 
for the défendant in error. 

Burke Corbet, J. R. Selby, and Edward J. Lynch, for plaintiffs in 
error. .:-..■> 

Robert T. Devlin, U. S. Atty., and George Clark, Asst. U. S, Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
time for the completion of the contract, which was originally 16 
months from the date of the contract, was, without the consent of 
thé sureties, extended for a further period of 1 year. \Ve may pre- 
mise the discussion of the question whether the sureties were thereby 
released from their obligation by adverting to some of the well-set- 
tled principles applicable to the obligation of a surety for the per- 
formance of his principal's contract: (1) The contract of a surety 
is to be construed as any other contract — that is to say, according to 
the intent of the parties — and the rules for its construction are not 
to be confused with the rule that sureties are favorites of the law 
and hâve the right to stand upon the strict ternis of their obligation. 
Brandt on Suretyship and Guaranty (2d Ed.) §§ 92 and 94; Lee v. 
Dick, 10 Pet. 480, 493, 9 L. Ed. S03. (2) It being determined what 
is the meaning of the contract, the sureties are entitled to stand upon 
the very terms of their undertaking. Said Justice Story: 

"Nothing can be clearer, both upon principle and authority, than the doc- 
trine that the liability of a surety is not to be extended by implication béyond 
the i ternis of his contract. To the extent and in the manner and under the 
eircumstances pointed out in his obligation, lie is bound, and no further. It 
is not sufficient that lie may sustain no injury by change in the contract, or 
that it may even be for his benefit. He bas a right to stand upon the very 
terms of his contract, and if he does not assent to any variation of it, and 
variation is made, it is fatal." 
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Miller v. Stewart, 9 Wheal;. 680, 701, 6 L. Ed. 189. Of similar 
import are Smith et al. v. United States, 2 Wall. 219, 17 L. Ed. 788; 
Reese v. United States, 9 Wall. 13, 19 U Ed. 541; United States 
v. Freel, 186 U. S. 309, 22 Sup. Ct. 875, 46 L. Ed. 1177; and Guar- 
anty Co. v. Pressed Brick Go., 191 U. S. 416, 24 Sup. Ct. 142, 48 
L. Ed. 242. (3) If, in a contract for the performance of work or 
the construction of a building or other> improvement, it is provided 
that in the course of the work one of the parties shall hâve the 
right to make certain specified changes therein, the sureties for the 
contractor are deemed to assent in advance to the making of such al- 
térations; and if they are made, although they may materially vary 
the contract, the sureties are not released thereby. Wehr et al. v. 
Germ. Evan. St. Matthew's Con., Balto, 47 Md. 177; Hayden v. 
Cook, 34 Neb. 670, 52 N. W. 165 ; Village of Chester v. Léonard 
et al., 68 Conn. 495, 37 Atl. 397; People's Lumber Co. v. Gillard, 
136 Cal. 55, 68 Pac. 576; United States v. Freel (C. C.) 92 Fed. 299; 
De Mattos v. Jordan; 15; Wash. 378, 46 Pac. 402; Northern Light 
Lodge v. Kennedy, 7 N. D. 146, 73 N. W. 524; American Surety 
Co. v. San Antonio Loan & Trust Co. (Tex. Civ. App.) 98 S. W. 387, 
403. 

It is not disputed that the extension of time given the contractor 
in the présent case was a variation of the contract sufficient in itself 
to discharge sureties; but the défendant in error contends that the 
contract provides for extensions of time, and that therefore the sure- 
ties must be deemed to hâve assented thereto, and that the case cornes 
within the doctrine of the décisions last above cited. It is true that 
the contract refers in terms to the subject of extension of time. It 
provides, first, that, in case of unavoidable accident or storm which is 
likely to delay the progress of the work, the contractor shall f orth- 
with notify in writing the officer in charge, stating in what way and 
to what extent the fulfillment of the contract may be delayed, so that 
timely investigation may be made, and that, unless that be done, no 
subséquent application for extension of time on account of such oc- 
currence will be recommended. It provides, further, that, if the 
progress of the work should be delayed by anything but unforeseen 
and unavoidable accidents or storms, or by the action of the govern- 
ment, no application by thë contractor for an extension of time will 
be recommended for favorable considération, except on condition 
that the contractor make good any détérioration caused by such de- 
lay, etc., and that no extension of time for the completion of the 
work can be made except upon the authority of the Secretary of 
the Navy. In none of thèse provisions is there a promise on the part 
of the United States that there shall be an extension of time. In 
none of them, under any exigency that may arise, is the contractor 
given any right to extension of time. The whole purport of thèse 
provisions is to let the contractor know what, if any, excuses for de- 
lay will be considered by the officers of the govemment in case of an 
application for extension of time, and to specify the officer of the 
government in whom alone is vested the power to grant it. Such a 
contract does not provide for an extension of time. It gives no right 
of any kind to either of the contracting parties. To say that the 
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contracter may apply for an extension of time.is to confer no riglit. 
That right, it is needless to say, always exists in the absence of such 
a 1 provision.! The mère suggestion in the contract that one of the par- 
ties thereto may, if it sees fit, ask for an extension of time, and that 
the other party may, if it sees fit, grant it, interjects nothing of a 
contractual nature. By virtue thereof, the sureties' who undertake to 
become responsible for the performance of the contract cannot be 
said to assent to extension of time. Sureties to ail contracts must be 
presumed to know that the contracting parties hâve, as between them- 
selvesythe power to make such altérations therein as they may sub- 
sequently agrée upon. Unless the right to alter the same is expressly 
reserved in the contract itself, the obligation of the sureties is to an- 
swer for the default of their principal upon the précise contract made, 
and not upon one which may thereafter be made without their assent. 
Even an express provision in such a contract that, in the event of 
the occurrence of certain causes of delay, "additional time may in 
writing be allowed" the contracter, does not mean that it shall be 
allowed. United States v. Gleason, 175 U. S. 588, 20 Sup. Ct. 228, 
44 L. Ed. 284. 

The décisions cited and relied upon by the défendant in error are 
ail cases in which the power to make the altérations was expressly 
reserved, and in which it was stipulated that thé contract should not 
thereby be invalidated. Thus in Wehr et al. v. Gefm. Evan. St. Mat- 
thews Con., Balte, the court said: 

"But if, by thé terms of the original contract, additions to or altérations 
in the work are provided foi-, or left to the judgment and discrétion of the 
other contracting party, either without limit or vvithin Certain limits, then the 
variation, if within the limits prescribed, is allowed by the contract itself, and 
the surety cannot complain of the variation which he bas agreed to by the 
original' contract." 

In Hayden v. Cook, in a building contract, it was provided that 
the owner at any time during the progress of the work should hâve 
the right to make any altérations, changes, or additions to the build- 
ing, and that the same should not invalidate the contract. It was held 
that the changes and additions disclosed by the évidence were pro- 
vided for in the contract, and that the making of the same did not 
discharge or release the surety. In Village of Chester v. Léonard 
et al. the original contract provided that the engineer of the village 
could make such changes in the forms, dimensions, and alignment of 
the work as might, in his opinion, and that of the board of water com- 
missioners, be necessary for its proper fulfillment. The court said : 

"Sureties for the performance of a contract so framed must be presumed 
to contemplate the making of such' changes, and, as the défendants did not 
stipulate for any right to participate in determining whether they should be 
made, there was no occasion to notify any one but the principal contractor of 
the fact that they had been ordered." 

In People's Lumber Company v. Gillard, it was held that, where 
the contract to which the bond was appended provided for certain 
changes by the board of trustées, the sureties on the bond must be 
presumed to hâve known of such provision, and to hâve agreed that 



WELSH V; BARBEE ASPHAI/T PAVING CO. 465 

they would be bpund in case changes were made in the contract. The 
other cases 'cited are of like effect. 

The judgment is reyersed,. and the cause is remanded to the Cir- 
cuit Court, with instructions to enter judgment for the défendants 
in the action upon the pleadings and the agreed statement of facts. 



WELSH v. BARBER ASPHALT PAVING CO.f 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1009.) 

No. 1,G29. 

1. Master and Servant (§ 204*)— Action for Injury to Servant— Assuin?- 

tiôn of Risk— Violation of Statute by Employer. 

Undor Act Or. Feb. 25, 1907 (Laws 1907, p. 302), which requires every 
owner of a factory, mill, or workshop to provide feasonable safeguards 
for ail machinery which it is practicable to guard under penalty for 
failure to comply with such requirement, and also gives a right.of action 
to recover damages for any injury to an employé of which such failure 
is the proximate cr.use, an employer in such an action cannot invoke the 

défense of assumption of risk. 
\. 
[Ed. Note.— For other cases, see Master and Servant, Cent Dig. §§ 544, 
545; Dec. Dig. § 204.*] 

2. Statutes (§ 226*)— Construction — Statute Adopted from Other State. 

Act Or. Feb. 25, 1907 (Laws 1907, p. 302), requiring owners of mills and 
factories to safeguard their machinery, having been adopted from a stat- 
ute of Washington, the construction previously placed upon such statute 
by the Suprême Court of Washington was also adopted. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 307; Dec. Dig. 
§ 226.* 

Construction of statutes, state laws as rules of décision in fédéral courts, 
see note to Wilson v. Perrin, 11 C. C. A. 72.] 

3. Courts (§ 372*) — Fédéral Courts— Following State Décisions. 

The construction and effect of a state statute requiring owners of mills 
and factories to safeguard their machinery is not a matter of gênerai, 
but of local, law, and the décisions of the highest court of the state 
thereon are binding on the fédéral courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 977; Dec. Dig. 
S 372.* 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin. 11 C. C. A. 71 ; Ilill v. Hite, 29 C. G. A. 553.] 

4. Master and Servant (§ 252*)— Action for Injury to Servant— Notice as 

Condition Précèdent. 

Under Act Or. Feb. 25, 1907 (Laws 1907, p. 302), which giVes a right 
of action for injury to an employé resulting from a failure of the employer 
to safeguard machinery as therein required, but provides that no such ac- 
tion shall be maintained unless notice of the tiine, place, and cause of 
injury is given to the employer within six months and the action is com- 
menced within one year, the commencement of the action within six 
months and the filing of a complaint setting out the facts dispenses with 
the necessity of any other notice. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 806; 
Dec. Dig. § 252.*] 

?or other cases see came topic & ; numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
167 F. — 30 f Rehearing denied February 23, 1909. 
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5. Action (§ 11*) — Conditions Précèdent— Waiver. 

The givlng of a notice required by statute as a condition précèdent to 
the maintaining of an action is waived by the failure of the défendant to 
object to the want of notice by deitourréry ans'wer, or otherwise. 

[Ed. Note.— For other cases, see Action, Dec. Dig. § 11.*] 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

Upon the trial in the court below. upon a eoniplaint alleging that the plain- 
tiff's intestate was killed by an accident while employed in.operating the hoist- 
ing works of the défendant in error, and alleging that the accident resulted 
frorn the négligence of the défendant in error, first, in allowing a friction 
clutch to be and reinàin defective, and, second, in allowing a set screw to 
extend beyond the surface of a set eollar, without being guarded as required 
by iaw, the jury returned a verdict for the défendant in error. The law so 
referred to was adopted by the Législature of Oregon on February 25, 1907 
(Laws 1907, p. 302). It requires every person, firm, corporation, or association 
operating a factory, mill, or workshop where machinery is used to provide 
reasonable safeguards, among, other tliings, for set screws and ail machinery 
'Vhich.it is practicable to guàrd," and prohiblts the use of any machine not 
safeguarded. It imposes a penalty for failure to comply with said provisions, 
and provides that any person, firm, or corporation who violâtes the same shall, 
if such failure or omission be the proximate cause of any injury to an em- 
ployé, be liâble in damages to any employé who sustains injuries by reason 
thereof, but limits the amount to be recovered to $7,500. While attempting to 
operate the friction clutch, the plaintiff's intestate became entangled in the 
set screw which extended beyond the surface of the eollar, and, by the rapirt 
rotation of the shaft, lie received mortal injuries. It was proven that the 
set screw was not guarded or boxed as required by the statute. The court 
instructed the jury that the ordinary doctrine of assumption of risk applied 
to the case, notwithstanding the statute, and that the statute required no dif- 
férent considération of the issues than would be required had it not been 
adopted. To thèse instructions the plaintiff in error excepted. 

Henry E. McGinn, for plaintiff in error. 

Blattner & Chester, Wm.'D. Fenton, E. S. Senn, and L- B. Da 
Ponte, for défendant in error. 

Before GILBERT, ROSS, and MORROW. Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). A 
statute pf Oregon required that reasonable safeguards be provided 
for set screws in ail factories, mills, and shops where machinery is 
used. There was évidence in- the. , case that the proximate cause of 
the death of the plaintiff in error's intestate was an unguarded set 
screw on a revolving shaft in a factory. Upon the question whether 
the défense of assumption of risk may be invoked against an employé 
who has notice of his master's failure to perform a statutory duty for 
his protection, the décisions of the state courts are contradictory, and 
are nearly evenly divided. In Massachusetts, New York, Minnesota, 
Maine, Iowa, Alabama, Wisconsin, and Rhode Island, it is held that 
the défense is available. O'Maley v. South Boston Gaslight Ce, 158 
Mass. 135, 32 N. E. 1119, 47 L. R. A. 161: Knisley v. Pratt, 148 
N. Y. 372, 42 N. E. 986. 32 L. R. A. 367 : Camp v. Chicago Great 
Western R. Co., 124 Iowa, 238, 99 N. W. 735 ; Swenson v. Chicago 
& B. Mfg. Co., 91 Minn. 509, 98 N. W. 645; Powell v. Ashland 

•For other cases see same toplc & 5 ndmber In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 



WEL8H V. BARBEK ASPHALT PAVING CO. 467 

Iron & Steel Co., 98 Wis. 35, 73 N. W. 573 ; Langlois v. Dunne Wor- 
sted Mills, 25 R. I. 645, 57 Atl. 910; Birmingham R. & Elec. Co. 
v. Allen, 99 Ala. 359, 13 South. 8, 20 L. R. A. 457; Gillin, etc., v. 
R. Co., 93 Me. 80, 44 Atl. 361. The reverse has been held in Indiana, 
Illinois, Missouri, Vermont, Michigan, North Carolina, Washington, 
Louisiana, and Texas. Spring Valley Coal Co. v. Patting 210 111. 
342, 71 N. E. 371; Island Coal Co. v. Swaggerty, 159 Ind. 664, 62 
N. E. 1103, 65 N. E. 1026; Green v. American Car & Foundry Co., 
163 Ind. 135, 71 N. E. 268; Murphy v. Grand Rapids Veneer Works, 
142 Mich. 677, 106 N. W. 211 ; Durant v. Lexington Coal Min. Co., 
97 Mo. 62, 10 S. W. 484; Kilpatrick v. Grand Trunk R. Co., 74 Vt. 
288, 52 Atl. 531, 93 Am. St. Rep. 887; Green v. Western American 
Co., 30 Wash. 87, 70 Pac. 310; Hall v. West & S.. MM. Co., 39 Wash. 
447, 8,1 Pac: 915; Hailey v. Texas R. Co., 113 La. 533, 37 South. 
131 ; Elmore v. Seaboard Air Une R. Co., 132 N. C. 865, 44 S. E. 
620 i Missouri, etc., R. Co.v. Goss, 31 Tex. Civ. App. 300, 72 S, 
W. 94. 

There is a similar division of opinion in the fédéral courts. In 
the Sixth Circuit, in the leading case of Narramore v. Cleveland, C, 
C. & St. L. R. Co., 96 Fed. 298, 37 C. C. A. 499, 48 L. R. A. 68, it 
was held that the doctrine of the assumption of risk by a servant rests, 
either expressly or by implication, in the contract of employment, and 
that no right of action accrues to the servant for an in jury due to 
such risk, for the reason that under the contract, the master has vio- 
lated no légal duty in failing to protect the servant from dangers, 
the risk of which he agreed to assume; but that where a statute in- 
tervenes to protect the servant by requiring the master to perform 
certain designated acts, if the servant impliedly waives a compliance 
with the statute and agrées to assume the risk by continuing in the 
service without complaint, à court will not recognize or enforçe such 
an agreemént, and that to permit the master to avail himself of such 
assumption of risk by his employé is in efrect to nullify the. statute 
and is against public policy. In the Eighth Circuit, on the other hand, 
the reverse was held in St. Louis Cordage Co. v. Miller, 126 Fed. 
495, 61 C. C. A. 477, 63 L. R. A. 551 (from which Judge Thayer 
dissented) ; Glenmont Lumber Co. v. Roy, 126 Fed. 524, 61 C. C. A. 
506; Fédéral Lead Co. v. Swyers (C. C. A.) 161 Fed. 687; Den- 
ver & Rio Grande Ry. Co. v. Norgate, 141 Fed. 247, 72 C. C. A; 365, 
6 L. R. A. (N. S.) 981. In thé Seventh Circuit, in Chicago-Coulter- 
ville Coal Co. v. Fidelity & Casualty Co. (C. C.) 130 Fed. 957, Phil- 
ips, District Judge, in a case arising in Illinois, held that the défense 
of assumption of risk was taken away by the Illinois statutes as con- 
strued by the décisions of that state, and, while not expressly declar- 
ing that the fédéral court was bound by such construction of the 
state statutes, the court said that its conclusion was in accordance 
with the established construction of the statute by the Suprême Court 
of Illinois, which, it was said, "had been enacted in compliance with 
the declared public policy of the state as defined in its fundamental 
law." In Inland Steel Co; v. Kachwinski, 151 Fed. 219, 80 C. C. A. 
571, the Circuit Court of Appeals for the Seventh Circuit said that 
the construction of the statute adopted by the Suprême Court of 
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Indiana was of binding force upon a fédéral court in a case arising 
thereunder, and, without further discussion of the question than to 
ascertain what that construction was, held that the employer could 
not set up the défense of assumption of risk to an action for personal 
injury resulting from. his failure to obey the law. In E. S. Higgins 
Carpet Co. v. O'Keefe, 79 Fed. 900, 25 C. C. A. 220, the Circuit 
Court of Appeals for the Second Circuit followed the décisions of the 
Suprême Court of New York, and said: 

"As construed by the highest courts of the state, the statute does not im- 
pose any liability upon an employer for injuries received by a minor in his 
service in conséquence of the failli .of the employé, or arising frorn the obvious 
risks of ithe service he has undertakén to perform." 

We find in the discussion' oî this question in the American déci- 
sions some diversity of opinion as to the purport and meaning of 
some of the English cases construing and applying the Employers' 
Liability Act of 1880. ' The value of those cases as précédents on 
the question hère before us is complicated by some obscurity in the 
reasoning of certain of the opinions, and by the fact that the English 
statute differs in important features from those of most of the Amer- 
ican states, and particularly from that of Oregon. One of the dif- 
férences is that the English statute deprives the servant of the right 
to maintain an action where he has discovered a defect and failed to 
notify the master. The opinions of the English. judges, as we un- 
derstand them, while they are. not harmonious as to some of the 
questions arising under the act, urriformly sustâin the proposition 
that assumption of risk istaken away in every case where the injury 
results from the master's failure to do a spécifie act required by law 
for the workman's protection. In Weblin v. Ballard, ;17 Q. B. Div. 
122, it. was, held that an employer, when sued by a workman for per- 
sonal injury caused by failure to comply with the act, < cannot avail 
himself of the défense that the workman had contracted to take upon 
himself. the risks incident to the employment. ,.. Thomas v. Quarter- 
maine, 18 Çj.:;B. Div. 685, decided by the Court of Appeal ,a year 
later than. Weblin .v. Ballard,. was a case: in which.the alleged nég- 
ligence which caused the: injury. was the failure of the employer to 
properly fence: a yat. . The particulaf statutory provision under con- 
sidération, was- section 2, subseç. l, providing that the ; workmân, can- 
not, maintain his action when arising from a defect in the ways or 
plant, unless thç. defect arose irom,-or h.ad not been discovered ; or 
remedied,,owing to, the négligence,, of the employer or of some person 
in his service as therein mentioned. , It was this section which the 
court construed,. and not a provision . expressly -rëquiring that avat, 
such as that which was maïntaine.d by.the : j défendant, in thatcase, 
should be ferteed or ; guarded; Another ,0^. the. provisions of, the act 
was that, in an action to recover for personal injury to aworknHan, 
he should hâve the same rights of; compensation,, arid' remédies agaïnst 
the employer as if he had not been a: workman in the service of the 
employer nor engaged in his work. In view of that: provision, Lord 
Esher, Master of the Rolls, was of the opinion that the act took away 
from the master the défense of the. assumption of risk by the work- 
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man in ail cases where the in jury resulted from the négligence of 
the master, whether there was or was not a violation by the master 
of a spécifie precautionary provision enacted for the protection of 
the workman. This view was not taken by the two Lords Justices 
Bowen and Fry, who were of the opinion that, in the class of cases 
such as that under considération, the défense arising from the maxim, 
"Volenti non fit injuria," had not been affected by the act. They 
also held that, in the case as presented, there was no évidence of 
négligence arising from any breach of duty on the part of the de- 
fendant toward the plaintif! Bowen, L. J-, was of the opinion that 
the object of the clause of the statu te which deprives the servant 
of the right to maintain an action where he has discovered a defect 
and failed to notify the master was to limit the employer' s liability, 
not to enlarge it. Incidentally, both the Lords Justices expressed 
their opinion that the défense of assumption of risk was taken away 
in a case where the injured person had a statutory right to spécifie 
protection, "as where an act of Parliament requires machinery to be 
fenced." In Baddeley v. Earl Granville, 19 Q. B. Div. 423, in a case 
before the Queen's Bench Division, the question was the liability of 
the défendant for the dèath of the plaintiff's husband, who was killed, 
in coming out of a mine at night, by an accident resulting from the 
absence of a banksman expressly required by law to be présent to 
give signais to lower the cage. Wills, J., in referring to the décision 
in Thomas v. Quartermaine, observed that, while the Master of the 
Rolls expressed a différent opinion in that case, "both the Lords Jus- 
tices thought that the maxim, 'Volenti non fit injuria,' would not ap- 
ply at ail where the injury arose from a direct breach by the de- 
fendant of a statutory obligation," and remarked: 

"But it seems to me that if the snpposed agreement between the deceased 
and the défendant, in conséquence of -which the principle of volenti non fit 
injuria is sought to be applied, cornes to this, that the master employs the 
servant on the terms that the latter shall waive the breach by the master of 
an obligation imposed on him by statute, and shall connive at his disregard 
of the statutory obligation imposed on him for the benefit of others, as well 
as of himself, such an agreement would be in violation of public policy ànd 
ought not to be listened to." • 

Grantham, J., was of the same opinion, and held that, where there 
was a distinct breach of a statutory obligation, the case of Thomas 
v. Quartermaine was not an authority, and, referring to the latter 
case, said: . ' • 

"The application of that décision seems to me to be intentionally limttfed by 
the court to the case before it. If that is so, the LfOrds Justices agrée with 
the Master, of the Rolls that the défendant would be Uable ia.Buch a case as 
the présent." 

The décisions \n Smith v, Baker & Sons, 1 App^ Cas. 325, Osburn 
v. London & Northwestern Ry, Co., 21 Q. B. Div: 220, i and Walsh 
v. Whiteley, Id. 371, add nothing material to thé décisions above noted. 

Upon a careful consideratipn of the Oregon. statute and its^urpose 
of protection to a class peculiarly subject to abuse and oppression, 
we incline toward the views expressed in the Narrarnore décision. In 
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that case the court, having reached the conclusion that the doctrine 
of assumption of risk rests upon contract, express or implied, said : 

"The' only question remainiiig is whether the courts will enforce or recog- 
nize, asagainst a servant, an agreement, express or implied on his part, to 
waive the performance of a statutory duty of the master imposed for the pro- 
tection of the servant, and in the interest of the public, and enforceable by 
criminal prosecution. We db not ttiiiik they will. To do so would be to 
nullify the objeet of the stature. The only ground for passing such a statute is 
f ound in the inequality of terms upon whicli the railway comp'auy and its 
servants deal in regard to the dangers of their employment The manifest 
législative purpose was to protect the servant by positive law, because he had 
not previoUsly shown himself capable of protecting hihiself by contract; and 
it would entirely defeat this purpose thus to permit the servant 'to contract the 
master ouf of the statute. It would certainly be novel for a court to recog- 
nize as valid an agreement between two persons that one should violate a 
criminal statute ; and yet, if the assumption of risk is the térm of a contract, 
then the application of it in the case at bar is to do just that." 

The doctrine of that décision, that the assumption of the known 
risk of his employment by an employé is to be considered from the 
view point of contract, express or implied, has been questioned and 
disputed in later décisions, notably in Denver & R. G. Ry. Co. v. 
Norgate, in which it was said that the doctrine has no basis in the 
contract, even by implication, but that it is founded on the status 
assumed by master and servant, and upon the maxim, "Volenti non fit 
injuria." We find high authority to the contrary. In Yarmouth v. 
France, 19 Q. B. Div. 647, LordEsher said: 

"ITnder the old law it would hâve been said: 'You (the servant) hâve en- 
tered into or hâve continued iii this employment wliere this thing of which 
you complain is open and palpable, and, therefore, it is an implied condition 
of your contract of service that you take upon yourself the risk of accidents 
therefrom, and consequently you hâve no remedy against your employer.' As 
between master and servant, that was the way the immunity from liability 
was always stated. The maxim, 'Voient! non fit injuria,' was not wanted as 
between master and servant. It was only wanted, if at ail, where no such 
relation as that of master and servant existed." 

In Smith v. Baker & Sons, Lord Watson said : 

"In its application to questions between the employer and the employed, the 
maxim as now used generally imports that the workman had either expressly 
or by implication agreed totake upon himself the risks attendant upon the 
particular work which he was engaged to perforai, and from which he has 
suffered injury." 

In Hough v. Railroad Co., 100 U. S. 217, 25 L. Ed. 612, Mr. Jus- 
tice Harlan said: 

"It is implied in the contract between the parties that the servant risks 
the dangers which ordinarily attend or are incident to the business in which 
he voluntarily engages for compensation." 

In Tuttle v. Milwaukee Railway, m U. S. 196, 7 Sup. Ct. 1168, 
30 L,. Ed. 1114, Mr. Justice Bradley quoted and approved the language 
of Judge Cooley as follows: 1 

"As the servant then knows that he will be exposed to the iriCidental risk. 
lie must be supposed to hâve contracted that as between himself and the 
master he will run this risk." 
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In Railway Co. v. Bancord, 66 Kan. 81-88, 71 Pac. 253, 255, the 
court said: 

"Reduced to its last analysis, the doctrine of assumed risk must rest for its 
support upon the express or irnplied agreement of the employé that, knowing 
the danger to which lie is exposed, he agrées to assume ail the responsibility 
l'or resulting injury." 

But the maxim, "Volenti non fit injuria," obviously expresses but 
a half truth when applied to the relation of master and servant and 
the assumption of risk by the latter. An employé who remains in 
the employment of his master in the face of well-known defects in 
his master's machinery and the risks incident to the use thereof, it 
is reasonable to say, is seldom volens in the sensé that he willingly 
assumes the risk. He may, and often does, remain in the service 
for the reason that he is unable to find, or is unfitted for, other em- 
ployment. In such a case it is idle to say that he is free to leave his 
master's service and seek employment elsewhere. He is not free. He 
remains, trusting that he may hâve the good fortune to escape injury 
from the well-known risks. It is at this point that the Législature 
intervenes, artd, by a humane statute founded on principles of pub- 
lic policy, undertakes to protect him against thèse risks, and makes 
the reasonable requirement that the master shall minimize the risks 
by adopting précautions which, while they impose no substantial bur- 
den upon him, greatly lessen the chances of personal injury to his 
employés. In Thrussel v. Handyside & Company, 20 Q. B. Div. 364, 
the court sait? . 

•'It cannot be said where a man is lawfully engagea in work, and is in 
danger of dismissal if he leaves his work, that he willfully incurs any risk 
which lie may encounter in the course of such work. * * * If the plaintiff 
could hâve gone away from the dangerous place without incurring the risk of 
losing his means of livelihood. the case might hâve lieen différent; but he.was 
coinpelled to he thcre ; his poverty, not his will, consented to incur the 
danger." 

But we do not deem it essential to the construction of the Oregon 
statute to décide vvhether the common-law doctrine of assumption of 
risk is irnplied in the contract of employment between the master 
and servant, or rests in the maxim, "Volenti non fit injuria." If the 
former is the true theory, the statute enacted in the exercise of the 
police power of the state to afïord needed protection to a large class 
of its inhabitants, and providing a penalty for its violation, takes from 
the employé the right to contract to waive the performance of the 
duty so imposed. To hold that he could do so would be to nullify 
the statute and thwart its purpose. On the other hand, if the latter 
is the true theory, we are confronted with the fact that the statute, 
in addition to denouncing a- penalty for violation of the statute, ex- 
pressly créâtes a cause of action on behalf of those who are injured 
through its violation. There would be no occasion to create such 
cause of action if it were not the législative intention thereby express- 
ed to deprive the master of the défense of assumption of risk when 
injury occurs as the resuit of a violation of the statute. But there 
is other ground for this construction of the statute. 

The Oregon statute, it is admitted, was adopted from the statute 
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of Washington, which is substarïtially the same, save that the latter 
does not contain the express provision granting a civil cause of ac- 
tion to the injured employé. When it was adopted in Oregon, the 
Suprême Court of the state of Washington had already given the 
statute the construction which we hâve given it. The construction 
so settled by the highest court of the state from which the statute 
was taken becatne a part of the law when it was adopted in Oregon, 
and is, we think, binding upon a fédéral court. The question was 
purely one of the construction of a state statute, and its efïect upon 
a common-law rule. This was the view taken in Inland Steel Co. v. 
Kachwinski, 151 Fed. 219, 80 C. C. A. 577, and E. S. Higgins Car- 
pet Co. v. O'Keefe, 79 Fed. 900, 25 C. C. A. 220. We are unable to 
agrée, as it was assumed in St. Louis Cordage Co. v. Miller, 126 Fed. 
495, 61 C. C. A. 477, 63 L. R. A. 551, that the question is one of 
gênerai law, to be determined upon gênerai principles, and not one 
upon which the fédéral courts are required to follow the décisions of 
the highest court of the state in which the action arises. 

The défendant in error contends that the présent action cannot be 
deemed to hâve been brought under the statute, for the reason that 
no notice was given as required by the statute. The statute provides : 

"No action for the reeovery of compensation of Injury under this act shall 
be maintained unless notice, of the time, place and cause of injury is given 
to the employer within six months, and the action is commenccd within one 
year from the occurrence of the accident causing the injury." 

The accident occurred on November 7, 1907, and the action was 
begun on January 29, 1908. The complaint contained ail the requisites 
of a notice under the statute. The obvious and sole purpose of re- 
quiring such a notice is to afford the défendant timely opportunity 
to préserve évidence for his défense. The complaint filed within three 
months after the accident answered every purpose of such a notice, 
and we think it would be a refinement of technicality to hold that it 
did not dispense with the necessity of other notice. But conceding 
that notice was necessary, its necessity was dispensed with in this 
case, for it was waived by the défendant in error by its failure to 
object by demurrer, answer, or otherwise in the court below to the 
want of notice. We are referred to the case of Johnson v. Roach, 
83 App. Div. 351, 82 N. Y. Supp. 203, where it was held, under the 
New York statute, that the giving of the notice is a condition pré- 
cèdent to the maintenance of the action, and that it is necessary not 
only to allège notice in the complaint, but to prove it on the trial, 
and that the necessity of notice is not waived by the défendant in 
going to trial without raising an objection on that ground. To that 
doctrine we are unable to assent. 

The judgment is reversed, and the cause is remanded for a new 
trial. 
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McGRATH et al. y. VALENTINE. 

'(Circuit Court of Appeals, Nintb. Circuit. February 8, 1909.) 

No. 1,610. 

1. Public Lands (§ 30*) — Alaska Town Sites— Acquisition of Title. 

Under Act March 3, 1891, c. 561, §§ 11-14, 26 Stat. 1099, 1100 (U. S. 
Comp. St. 1901, PP- 1407, 1468), relating to town sites in Alaska, the légal 
title to town lots in JuDeau can only be acquired from tbe town-site 
trustée, and his décision on ail questions of fact is conclusive, in tbe 
absence of fraud, unless reversed on appeal to tbe land department 

[Ed. Note. — For otber cases, see Public Lands, Dec. Dig. § 39.*] 

2. Pleading (§ 120*)— ANSWER— GENERAL DENTAL. 

Under the System of code pleading a gênerai déniai is as broad as the 
allégations deuied, and a gênerai déniai of an allégation of value or 
damages canuot be treated as a négative pregnant and an admission 
of any value or damages less tban tbe sum alleged. 

[Ed. Note. — For other cases, see Pleading, Cent Dig. §§ 261-2G3; Dec. 
Dig. f 126.*] 

8. Adverse Possession (§ 110*) — Pleading — Sufficiency of Answer. 

An allégation in an answer in an action in éjectaient that défendant 
and his grantors had been for more than 20 yeàrs "in the actual, open, 
notorious, and exclusive possession" of the premises is not suffieiext to 
raise the issue of adverse possession under Carter's Alaska Code, pt. 4, 
p. 354 (Code Civ. Proc. § 1042), which provides that "tbe uninterrupted, 
adverse, notorious possession of real property under color and claim of 
title for seven years or more shall be conclusively presumed to give title 
thereto exeept as against the United States," even with the additional 
allégation that défendant and his grantors were the actual owners during 
said time. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dig. §§ C3G- 
645; Dec. Dig. § 110.*] 

4. Public Lands (§ 39*) — Alaska Town Sites— Possessory Rights. 

Act May 17, 1884, c. 53, § 8, 23 Stat 26, provided that Indians or other 
persons in Alaska "shall not be disturbed in the possession of any lands 
actually in their use or occupation or now claimed by them, but the terms 
under which such persons may acquire title to such lands are reserved for 
future législation by Congress." Held that, as to land within the town 
site of Juneau, such terms were prescribed by Act March 3, 1891, c. 501, 
§§ 11-14, 26 Stat 1099, 1100 (U. S. Comp. St. 1901, pp. 1467, 14G8), under 
which such town site was located, and which provided the manner in 
which occupants could obtain title and for the détermination of pos- 
sessory rights by the trustée. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 39.*] 

5. Pleading (§ 345*) — Motion for Judgment on Pleadings— Effect of 

General Denial in Answer. 

lu an action of ejectment, where the answer not only denied the title 
of plaintiff, but as to certain of the property alleged title in défendant 
lt was error to render judgment for plaintiff on the pleadings. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. §§ 1055-1059; 
Dec. Dig. § 345.*] 

In Error to the District Court of the United States for the First 
Division of the District of Alaska. 

The défendant in error brought ejectment against the plaintiffis in error to 
recover the possession of portions of lots 1, 2, and 3 In block 3, in the town 
of Juneau, Alaska, of which ne claimed to be the owner, and from thte pos- 

•For other cases see >ama topic & t numbeb In Dec. & Am. Dlgs. 1907 to data, & Rep'r Indexe* 
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session 'of which he alleged he had been ousted by the plaintiffs in error, 
and to recover the rental value thereof , wliich he alleged to be $1,152. The 
plaihtiff in error McGrath answered, denying that the défendant in error was 
the owner of the premises sued for, "except as hereinafter stated." He made 
gênerai déniai of the allégation of the rental value, denying "each and every 
allégation therein contained." He then alleged as an affirmative défense, 
in susbtançe, the following: That the town of Juneau was entered as a 
town site pursuant to the act of Congress of Mareh 3, 1891, c. 561, 26 Stat, 
1095 (D. S. Comp. St. 1901, p. 1535), and on September 4, 1897, a patent was 
issued to the town-site trustée ; that in the year 1882 one Peter Erussand 
entered upon and took possession of a certain described parcel of land, in 
which was included ail the land sued for ; that the same was then the open, 
unoccupied, public domain of the United States; that on Deceniber 9, 1899, 
said McGrath, by mesne conveyanceS, acquired ail the right of said Erussand, 
and since said date has been in the actual occupation and exclusive posses- 
sion of said premises, and that ail of said premises hâve been in the actual, 
open, noterions, and exclusive possession of the said plaintiff in error and bis 
gran tors since the year 1882; that on July 20, 1898, the défendant in error 
falsely and fraudulently, and with intent to impose on the trustée of the 
town site of Juneau, represented ■ to him that he, the said défendant in error, 
and his grantors, were the owners of and in the possession of and entitled 
to the possession of said lots 1, 2, and 3 in block 3 •, that said trustée on 
July 20, 1898, did actually hear and determhie, on said false and fraudulent 
statements as aforesaid, said question of occupancy and ownership of said 
lots, and, acting under the belief that said représentations were true, exècuted 
to the défendant 'in error a trustee's deed conveying to him the said lots 
1 and 3 in block 3 ; that the said McGrath never had any knowledge of said 
hearing, and hô opportunity to dehy ' sàid false statements or to prove that 
they were false at any time or place ; that he was absent from Juneau at the 
time of the postihg of the notices of hearing by the trustée, and remained 
absent, and had no knowledge that such notices had been posted, or that the 
trustée had inténded to proceed to set aside and convey the lots within the 
exterior boundaries of the town site of Juneau to the occupants thereof, and 
he never knew of the application of said défendant in error for a trustee's 
deed, until after the lots had been conveyed to him ; that the défendant in 
error well knew when he made such application that said McGrath was the 
owner of ail the premises so located by Peter Erussand in 1882, and that the 
same had been occupied and possessed and owned by said McGrath and his 
grantors from 1882, and he well knew that the said McGrath was the owner 
of and in possession of and entitled to the possession of ail the said premises 
so located by Peter Erussand, and well knew that the représentations which 
he made to said trustée, upon which the said trustée acted, were false and 
fraudulent ; thav said conveyance of said trustée to said défendant in error 
is void for the reason that said McGrath had no notice of the hearing of 
said application; that the said trustée was without power to convey or deed 
said land to the défendant in error ; that, before the said trustée had acted 
upon the défendant in error's application for lot 2 in block 3, said McGrath 
entered a protest against the issuance of any trust deed for said lot to dé- 
fendant in error; and applied for a trustee's deed conveying a portion of 
said lot to himself, and on December 9, 1898, a hearing was begun before said 
trustée to déterminé the respective rights of the respective claiinants thereto 
in said lot 2, block 8, which hearing was completed on March 17, 1899 ; that, 
after hearing ail the tèstimony, said trustée on March 28, 1899, made and 
entered a décision in which he awarded to the said McGrath a certain de- 
scribed portion of said lot ; that on appeal that ruling was conflrmed by the 
Commissioner of the General Land Office and the Secretary of the Interior, 
and the said trustée thereupon conveyed said portion of said lot to said 
McGrath. 

Upon this state of the pleadings the défendant in error moved for judg- 
ment therepn on the grounds: Fi-st, that his ownership under the patent to. 
the town site trustée was admitted by the answer; second, that the answer 
admitted the rental value to be any sum less than the àmount alleged ; third, 
that the affirmative matter so alleged in the answer constituted no défense. 



m'gKATH V. VALENTINB. 475 

On the hearing there was uo application to amend or to answer further. The 
court allowed tlie motion, and reudered a judgment on the pleadings, adjudg- 
lng the défendant in error to l)e the owner ot' and entitled to the possession 
of said land so descrilied in the complaint. 

Shackleford & Lyons and R. F. Lewis, for plaintiffs in error. 
Malony & Çobb, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). We 
find no error in the ruling of the court that the affirmative matter 
pleaded in the answer constituted no défense to the action as to the 
tracts in lots 1 and 3, particularly described in the complaint. In 
Miller v. Margerie, 149 Fed. 694, 79 C. C. A. 382, in a similar case, 
this court held that, under the law and the régulations of the Secre- 
tary of the Interior, persons claiming the right to obtain légal title to 
lots in the town of Juneau were required to make application therefor 
to the trustée of the town site, that the trustée was clothed with au- 
thority to investigate and détermine the rights of ail persons making 
such applications, and that his action thereon has the same légal efïect 
as that of the register and receiver in passing upon a claim of right to 
enter public land under the homestead or pre-emption laws. Said the 
court : 

"In the absence of fraud, accident, or mistake, his décision of ail questions 
of fact arising in such a proceeding was final, except as the same might be 
reversod upon appeal to the Couunissioner of the General Land Office and the 
Secretary of the Interior. This rule in relation to the effect of the décisions 
of the oflieers of the Land Department in disposing of publie lands of the 
United States is well settled." 

In that case the bill alleged that the plaintiffs had no knowledge of 
the hearing, or any opportunity to learn thereof, or any opportunity to 
deny the false statements or any part thereof, or to prove the state- 
ments or any part thereof false, at any time or place. A demurrer 
had been interposed to the bill on the ground that the same failed to 
state facts sufficient to constitute a cause of action, in that there were 
no allégations of fact showing how, or the means whereby the plain- 
tiffs were prevented from having knowledge of the hearing before the 
town-site trustée, and there litigating the right of possession of the 
lot sued for, nor was it shown that such want of knowledge or any 
want of opportunity to be heard before said town-site trustée was in- 
duced or caused by the défendant. The court held that it was incum- 
bent on the plaintiffs to allège facts showing that without négligence 
on their part they were prevented from appearing before the trustée 
and submitting évidence to establish their right to enter the property. 

It is contended that under the déniais of the answer the court, on 
the motion for judgment on the pleadings, could not lawfully enter 
judgment against the plaintiffs in error for the rental value of the 
premises. The judgment was rendered for $1,128, a sum less than that 
which was demanded in the complaint. The answer contained a gên- 
erai déniai of the paragraph in which the rental value was alleged. 
The trial court regarded this déniai as an admission of any sum less 
than the sum alleged. In other words, he treated it as a négative preg- 



476 107 FEDERAL REPORTER. 

nant. The eârlier décisions in some of the states where the code 
System of pleading prevails hâve held a gênerai déniai of an allégation 
of value to be an admission of the value alleged, or, at least, of any 
value less than the value so alleged. Patterson v. Ely, 19 Cal. 28 ; Lynd 
v. Picket, 7 Minn. 184 (Gil. 128), 82 Am. Dec. 79; Moulton v. Thomp- 
son, 26 Minn. 120, 1 N. W. 836. But we think the better doctrine îs 
expressed in 1 Encl. of Pleading & Practice, 790, where it is said: 

"A négative pregnant eau only arise by the interposing of a spécial déniai. 
A gênerai déniai puts in issue every allégation in the pleading to winch it 
is a déniai. It can never be eonstrued as a négative pregnaut." 

In Gennan American Bank v. White, 38 Minn. 471, 38 N. W. 361, 
the former décisions of that state were overruled, and it was held that, 
where an action is brought to recover liquidated damages, the alléga- 
tion of their amount is not traversable, and that a gênerai déniai puts 
in issue every allégation of the pleading which it dénies, and can never 
be eonstrued as a négative pregnant. That was held in a case in which 
the plaintifï sued for rents and profits of lands during the time they 
had been wrongfully withheld from him. In rejecting the doctrine of 
its former décisions, the court said: 

"It is ïinsound in principle. A négative pregnant is a négative that im- 
plies an affirmative, and from its very' nature such a négative can never be 
found in a gênerai déniai, which is a déniai in gross of ail the allégations of 
the pleading to which it is interposed. A gênerai déniai lias as wide a scope 
as the allégations of the pleading which it dénies, and puts in issue every 
tact alleged in it. Bliss, Code Pleading, § 332; 2 Walt's Pr. 419, 420, and 
cases cited. * * * In every other state, so far as we can ascertain, in 
which the code System of pleading prevails, a général déniai is held a good 
traverse of every allégation of the pleading to which it is interposed." 

The plaintiffs in error contend that they were entitled to an oppor- 
tunity to prove the allégations in the answer that McGrath and his 
grantors had been in the actual, open, notorious, and exclusive posses- 
sion of the land in controversy continuously since 1882; citing Code 
Civ. Proc. pt. 4, § 1042 (Carter's Code, p. 354), as follows : 

"ïhe uninterrupted, adverse, notorious possession of real property under 
color and claim of title for seven years or more, shail be eonclusively pre- 
sumed to give title thereto except as against the United States." 

But the answer f ailed to allège that the possession so relied upon 
was adverse or under claim of title. It went no further than to say 
that the possession was actual, open, notorious, and exclusive, and that 
McGrath and his grantors had been the actual owners of said prem- 
ises during ail of said time. Such allégations fall short of showing he 
adverse possession which is made a défense by the Code. Tyee Con. 
Min. Co. v. Langstedt, 121 Fed. 709, 58 C. C. A. 129. While we are 
disposed toconstrue liberally the allégations and déniais of the an- 
swer, and, indeed, such is the command of the Alaskan Code, we are 
not at liberty to disregard vital defects of pleading, especially in view 
of the fact that there was opportunity to amend in the court below 
when the defects were pointed out, as they must hâve been on the 
motion for judgment on the pleadings. We must assume that the al- 
légations of the answer were relied upon, in the form in which they 
were framed, as containing the pleader's expression of ail grounds of 
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défense. It is to be observed, also, that the plaintiffs in error, in ob- 
jecting to the judgment on the pleadings, made no objection on the 
ground that they had alleged adverse possession or were denied the 
opportunity to prove it. 

It is contended that the plaintiff in error McGrath was entitled to 
the protection of his possession of the whole tract deeded to him by 
Erussand under the provisions of Act Cong. May 17, 1884, c. 53, § 8, 
23 Stat. 26, which provides that Indians or other persons in the Dis- 
trict of Alaska — 

"shall not be disturbed in the possession of any lands actually in their use or 
occupation or now claimed by them, but the ternis under which such persons 
may acquire title to such lands are reserved for future législation by Congress." 

In answer to this, it is sufficient to say that the terms under which 
any one in the possession of land included within the town site of 
Juneau might thereafter acquire title thereto were expressed in the act 
of Congress of Mardi 3, 1891, above referred to, under which the land 
was patented to the town-site trustée in trust for the occupants thereof. 

The answer denied the title of the défendant in error except as there- 
inafter stated, and it not only admitted no title in him, to any portion 
of lot 2, but it expressly alleged title in McGrath as to a certain de- 
scribed portion thereof, in which is included the land in that lot which 
by the judgment was awarded to the défendant in error. This was a 
distinct issue, as to which the plaintiffs in error were entitled to a trial 
by jury, and as to which it was error to enter a judgment for the de- 
fendant in error on the pleadings. 

For the errors pointed out, the judgment must be reversed, and the 
cause remanded to the court below for trial. 



WHISTLER v. MacDONALD et al. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1909.) 

No. 1,623. 

Specific Performance (§ 79*) — -Mining Partnership— Rigiits of Partners. 

Défendant and one of the complainants entered into a mining partner- 
ship by which such complainant purchased and paid for a mining claim 
for the beneflt of the partnership, and défendant, who was also engagea 
in other business, agreed to prospect and acquire other claims, his part- 
ner to furnish supplies and money when needed, which he did. Subse- 
quently, when they had acquired other claims, the second complainant 
was admitted to an equal share in the partnership on payinent of $1,000, 
■which was turned over to défendant, and with a part of which and by the 
exchange of other property of the partnership he purchased the interest 
of another in the claims in suit, which they had located jointly. De- 
fendant afterward leased the claims on a royalty, and they proved valua- 
ble, whereupon he denied that they belonged to the partnership, and 
refused to account to complainants for any part of the royalty, although 
the évidence tended to show that he had previously recognized their in- 
terest therein. Held, that neither of the partnership contracts was 
within the statute of frauds, nor were they inéquitable, being at will and 
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terminable at any time by either party. but were specifically enforce- 
able and embraeed the clainis in controversy. 

[Ed. Note. — For other cases, see Spécifie Performance, Dec. Dig. § 70.*] 

Appeal from and in Error to the District Court of the United States 
for the Second Division of the District of Alaska. 

The appellarit appeals from a decree in which it was adjudged that lie held 
the légal title to placer mlnlng claim No. 5 on Wonder.creiek, and an undivid- 
ed one-half interest in the placer mining claim luiown as "First Tier Bench, 
Right Limit on Wonder Creek," also known as the "Whistier Bench," in trust 
Cor a mining partnership consisting of himself and the appellees, and decreeing 
that he make the conveyanees necessary to convey to the appellees each a 
one-third interest in said daims, and pay to the appellees their proportion of 
certain royalties derived by him from leases thereon. Upon the pleadings and 
the évidence, the court raàde the following findings of fact: That about the 
end of the year 1900, the appellee Macdonald purchased an undivided interest 
in a mining claim in the Second Division of the District of Alaska, at the 
instance of the appellant, with the understanding that the appellant should 
own one-half of the interest so purchased, and should look after the mutual 
interests of himsèlf and said Macdonald; that at the same time the appel- 
lant agreed with said Macdonald that the latter should acquire other mining 
properties in the District of Alaska, and oversee, prospect, and develop the 
same, in ail of which the said parties were to be equally interested, and Mac- 
donald also agreed to furnish the appellant supplies, équipaient, provisions, and 
money when needed, and to help him out in a gênerai wày, so that he would 
be able to attend to the mutual Interests of himself and Macdonald when 
not attending to his own other business; that pursuant to that agreement, 
from that date on to June 16, 1903, Macdonald furnished everythiug to the 
appellant which the latter asked for, amounting in value to over $500; that 
this arrangement wrfa to continue until the parties had hiade a little stake, or 
something to divide, after which they were to divide up, and thereafter re- 
main together or separate, as they should agrée ; that by June 16, 1903, the 
appellant had acquired by location some eight claims in his own naine and 
one in Macdonald's name; that during that period the appellant was also 
engaged in the business of photography on his own account ; that in the fall 
of 1903 the appellant requested Macdonald to dispose of an undivided one- 
fourth interest in their partnership properties for the purpose of raising the 
sum of $800 with which to further develop their properties for the purposes 
of the partnership; that subsequently Macdonald represented to the appellee 
Carter the arrangement then existing betwean himself and the appellant, stat- 
ing that the latter was to look after the properties then owned by himself and 
Macdonald, and to acquire other properties, and to oversee, prospect, and 
develop the same for their joint beneflt as partners, and that if he, Carter, 
would contribute the sum of $800, it would be used for the purposes mentioned, 
and that Carter would be entitled to a ipne-fourth interest in their enterprise, 
as well in the properties already acquired as in whatever mining properties 
the appellant should thereafter acquire through the continuance of their 
arrangement ; that Carter accepted the proposition, and forwarded the sum 
of $1,000, instead of $800; that on June 16. 1903, Macdonald handed. to the 
appellant the. said sum of $1,000. CQinmunicated to him the understanding be- 
tween, himself and Carter, to which the appellant agreed, accepted the $1,000, 
and further agreed with Macdonald to maké Cartels interest an equal one- 
third interest instead of one-fourth, in view of the payment of $1.000 instead 
of $800; that during the year 1903, and in the years 1904 and 1905, in addi- 
tion ta the $1,000 paid in by Carter, Macdonald furnished further supplies, 
iripùey, and its équivalent to the appellant, for the usé of the enterprise, in 
the sum of $722 ; that in the early part of the yèar 10 r Û4 the appellant acquired 
the légal title to the properties in controversy herein— claim No. 5 on Wonder 
creek, and an undivided one-half' interest in the mining daim known as 
"First Tier Bench. Right Limit on Wonder Creek,'' also known as "Whistier 
Bench Claim"; that the first of thèse claims was located by the appellant 

•For other cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and one Bayne, each having an undivided one-half interest therein, and that 
subsequently the appellant purchased Bayne"s iuterest therein, and paid there- 
for $250 out of the $1,000 so paid in by Carter, the remainder of the consid- 
ération being the loss of an interest which the appellant had acquired in 
another of Bayne's properties, the tltle to which had been lost by the fore- 
closure of Bayne's mortgage thereon; that the appellant acquired a one-half 
Interest in the *]>Vhistler Bench claim by a location thereof made by him joint- 
ly with another ; that the appellant has made leases upon said two last claims, 
and royalties hâve beconie due from the lessees in the aggregate in the suni 
of $18,759.56, of which sum the appellant: has received $6,083.06 ; that the ap- 
pellant refuses, to. ; reeogmze the appellees as owners of any interest in said 
leased claims, and since the year 1905 has not requeSted Macdonald to make 
any further contributions under their agreeraent ; that during thé period from 
•Tune 16, 1903, the appellant has been engaged in business for bimself as a 
photographer. The records show that on Septeniber 10. 1903, the. appellant 
joined with Macdonald in a conveyance to the appeilee Carter of an undivided 
one-third interest in three mining Claimsi 

John Rustgard, Campbell, Metson, Drew, Oatman & Mackenzie, and 
E. H. Ryàn, for appellant. ; 

Wm. Thomas, Mark L- Gerstle, Robert N.. Frick, and Louis S. Bee- 
dy, for appellees. <_., 

Beforé GILBERT, ROSS, arid MORROW, Circuit Judges. 

GILBERT, Circuit Judge. (after stating the facts as above). The 
appellant contends that there. wàs no valid binding cohtract of partner- 
ship, and that, if such a cohtract was made, if was so unfair and in- 
équitable that a court of equity will; not enforce it. Upon the évidence 
in the case we find no groitnd to question the correctness of the find- 
ing of the court below that the appellant and Macdonald, late in the 
year 1900, eritered into a mining partnership. It is true that the testi- 
mony is not véry definite as to the précise service each party was to 
contribute to the joint enterprise. Enough appears to show a général 
agreement by which Macdonald was to purchasé an undivided interest 
in a certain mining claim for the benefit of himself and the appellant, 
and that the appellant was to acquire other mining properties in Alas- 
ka, to ôverseè, : prospect/ and develop the same for the joint benefit of 
himself and Macdonald, and that the latter was to furnish him supplies 
and money wheh needed,and that this agreement was carriéd out'un- 
til the date when Carter became interested in the adventure. Prior to 
that date, the appellant and Macdonald had discussed and agreed up- 
on the desirabïlity of trahsferring an interest in the properties which 
they had acquired in order to raise money for development of the 
same. In purstfance of that understianding, on January 19, 1903, Mac- 
donald wrotè to Carter referrîng to the mining claims held by him and 
the appellant on joint account, and said : ' 

"But just at présent we are sorely in need of $1,000.00 to help hâve them 
thoroughly prospected. Do you want to take a flyër at tliat priée for an 
undivided % Interest in the lot? lie is to put in ail his time and is doing so, 
while I keep working for our mutual benefit," 

In a second letter to Carter of Mâfch 9, 1903, Macdonald wrote 
more at l'ength, and, amorig other things, said: "■ : r ■ 

"Think the inatter over, and if you oonchule to corne in you know that at 
least you will get fair play in any good lwck that may corne our way. * » • 
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There are new flnds and new districts opeiiing up ail the tinie so ttiat I would 
consider you as owning % of any new property that we may acquire." 

Carter sent the $1,000 to Macdonald, and he turned it over to the 
appellant. The appellant wrote to Carter thanking him "vèry sincere- 
ly" for the $1,000, and for the confidence Carter had reposed in him by 
placing it at his disposai. The appellant and Macdonald agreed that 
Carter's interest should be one-third instead of one-fourth, and on 
September 10, 1903, the appellant and Macdonald joined in a deed to 
Carter of an undivided one-third interest in certain placer mining 
claims. On January 1, 1904, the two claims in controversy in this suit 
were located. Claim No. 5 on Wonder creek was located by the appel- 
lant and one Bayne. The claim known as "Whistler Bench" was locat- 
ed by the appellant and one Sturtevant. Bayne's one-half interest in 
the first claim was thereafter transferred to the appellant for $250 
cash, and in further considération of the loss of a one-half interest in 
another claim in which the appellant and Bayne hâd been jointly in-' 
terested, but which had been lost through a 1 mortgage made by Bayne. 
The appellant earnestly contends that in acquiring thèse properties he 
was acting on his own behalf, and not on behalf of the partnership. 
The trial court found otherwise, and, upon a considération of the 
whole évidence, we think the finding is sustained. The appellant, it 
is true, was not bound by his promise to go on acquiring other mining 
properties for the benefit of the partnership. He could at any time 
hâve declined to proceed further in,; the acquisition of such properties, 
but he gave no notice of any such intention. The $350 which he paid 
Bayne was paid out of the money contributed by Carter. The remain- 
der of the considération for Bayne's interest was an equity accruing 
out of the loss of a claim on Dahl creek in which Bayne and the appel- 
lant had been jointly interested. That the interest in that claim, al- 
though standing in the appellant's name, had been held by him for the 
joint benefit of himself and the partnership, is indicated by the appel- 
lant's letter of December 9, 1903, in which he writes to Macdonald of 
his hope of getting money out of that claim for use in developing other 
properties of the partnership. As late as November 26, 1905, the ap- 
pellant wrote to Macdonald about No. 5 on Wonder creek, saying : 

"Some laymen are on it and they hâve got onto a llttle streak of gold- 
bearing gravel that may turn out good at any time. It would set me on my 
feet next spring and give me a f resh start and something to prospect our other 
ground with." 

Macdonald testified that, after paying the appellant the money re- 
ceived from Carter, he did not again see the appellant until June, 1904, 
and that then he accused him of misappropriating the money, but that 
the appellant made an evasive answer and seemed excited and emo- 
tional, and that he, Macdonald, did not like to press him. He testi- 
fied further that in September, 1906, he had a conversation with the 
appellant in which the latter admitted receiving $2,800 royalties on the 
lease, and said, "But I am not in a position to talk money now to eith- 
er you or Carter," to which Macdonald replied, "That is ail right. 
You know that I know that you are in a bad position, having your 
wife sick outside, and need ail the money. We will wait until things 
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adjust themselves next year;" and that the appellant replied that he 
"would be able to next year." Macdonald testified that during the 
winter of 1907 he again took up the matter of thèse properties now 
in controversy by writing a letter to the appellant. In response, the , 
appellant wrote: 

"I am going to do just what I planned out in the first place as soon as 
I found it was likely to bring me in a little money, and that is to refund 
Carter his $1,000.00 until such time as we realize from some of our Kougarok 
claims, and to replace the $300.00 in the Bank of Commerce that I unfortunate- 
ly drew out of yours in 1900. Had I owned the ground when I sold to you and 
Carter, it would hâve gone in with it. I made no réservations. When I 
went out and staked it, I hardly thought it was worth the $2.50 to record, 
and had it been a 160 acre tract or anything of that kind, both yourself and 
Carter would hâve been in it. If you look up your name in the recording 
books, they will prove it If the claims had turned out good so much the 
better. Had I eut 25% royalty up into three, it would not mean a grub 
stake for anybody, so I do not intend to do it. By having a few dollars, I 
shall be in a better position to attend to our other properties." 

This letter can only be regarded as an admission by the appellant 
that he had not dealt fairly with the appellees. Why should he offer 
to refurid to Carter the money which he had contributed, and to Mac- 
donald the original purchase price of the first claim in which they be- 
came jointly interested? According to his own version of the agree- 
ment, he was not only not indebted to either of the appellees in any 
sum whatever, but he was under no moral or équitable obligation to 
repay them any sum. His whole letter seems to suggest that he 
thought that he, through whose immédiate services thèse two valuable 
properties had been acquired, ought in justice to be entitled to the ben- 
efit thereof, and that the other partners, who had not gone into the 
field nor incurred any of the hardships of prospecting, ought to be con- 
tent to get back the money which they had paid in. That this was in 
his mind is foreshadowed by some of his previous letters, in which he 
referred to the work he had done and the privations he had endured. 
It is an attitude of mind which, we hâve had occasion to discover, is 
not infrequent with the grub stake prospector when the obligation of 
the grub stake contract is subjected to the strain which follows upon 
a rich discovery of minerai. 

Neither the first nor the second partnership agreement was void as 
within the statute of frauds. Shea v. Nilima, 133 Fed. 209, 66 C. C. 
A. 263, and cases there cited. Nor is the case one in which equity 
should deny spécifie performance on the ground that the contract was 
inéquitable or unfair. So far as the equities are concerned, the con- 
tract is not to be distinguished from a grub stake contract. The ap- 
pellees did not contribute large sums of money, but it appears from 
the évidence that they did ail that they contracted to do. Nor did the 
appellant contribute his whole time to the enterprise. He was carry- 
ing on other business at the same time. It was a partnership at will. 
The appellant could hâve terminated it at any time on giving notice 
to the other partners. He did not choose to do so, and the fact that 
while carrying out the partnership agreement he acquired mining 
claims of considérable value, far beyond the value of the sums con- 
tributed by the appellees, is no ground for denying spécifie perform- 
167 F.— 31 
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ance. The appellant seeks to draw a parallel between this case and 
the case of Marks v. Gates, 154 Fed. 481, 83 C. C. A. 321, 14 L. R. A. 
(N. S.) 317, decided by this court. But that case differs essentially 
from this. It was a case in which, for a considération of $1,000 and 
the cancellation of an old debt, one of the parties agreed to convey to 
the other a one-fifth interest in any and ail property which he might 
thereafter at any time acquire by location, purchase, or otherwise in 
the territory of Alaska. It was sought under that agreement to obtain 
a decree for a one-fifth interest in property, valued at $750,000, "ac- 
quired by location, purchase, and otherwise." Spécifie performance 
was denied on the groùnd that the contract was vague, uncertain, and 
perpétuai, and because its enforcement would be unconscionable. 

There is no merit in the appellant's contention that relief should be 
denied because of the lâches of the appellees. It was not until March 
15, 1907, that the appellees had notice that the appellant intended to 
assert title to the mining claims in controversy adversely to them. The 
conversation had in the preceding September, so far from showing 
such an intention, is rather to be construed as an admission of a con- 
trary purpose. The présent suit was brought on May 9, 1907. 

The decree is affirmed. 



MONTELLO BRICK CO. v. TREXI.EK. 
(Circuit Court of Appeals, Third Circuit. February 15, 1909.) 

No. 50. 

FlXTUBES (§ 27*) — RiGHT OF TENANT TO REMOVE TBADE FlXTDRES— CON- 
STBUOTION OF LiEASE. 

Covenants restricting or claimed to restrict the tenant's ordinary right 
to remove trade fixtures are always strictly construed, and cannot be 
extended by implication. 

[Ed. Note.— For other cases, see Fixtures, Cent. Dig. § 22; Dec. Dig. 
§ 27.»] 

Bankbuptct (§ 140*) — Tbade Fixtubes Built by Bankbupt Lessee— 
Right of Tbustee to Remove. 

A lease for a long term of three brick plants and a separate tract of 
farm land described, as included therein, the real estate, "together with 
ail its brick plants, works, * * * now held or owned or leased by 
(lessor) or which * » * may be acquired by (lessor), and ail érections, 
extensions or additions to the same which may at any time hereafter be lo- 
cated or constructed on the premises," and required the lessee on the 
termination of the lease to return "the demised premises in good order and 
condition, with ail improvements, additions and extensions, without any 
compensation to be paid for said improvements, additions and extensions." 
The lessor and lessee were corporations, the stockholders and directora 
of which were the same. The lessee built on the farm land à new and 
extensive brick plant, at a cost of $770,000, with borrowed money which 
was unpaid when it became a bankrupt. It carried such plant on its 
books as an asset. Held that, especially in view of the relations between 
the parties, such provisions of the lease could not be construed to give 
the lessor the right to hold such plant as against the creditors of the 
bankrupt, but that the latter's trustée was entitled to remove it as a trade 
fixture. 
[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 140.*] 
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Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Pennsylvania, in Bankruptcy. 
For opinion below, see 163 Fed. 624. 

Charles Henry Jones, Richmond L,. Jones, and John G. Johnson, for 
petitioner. 

Hairy F. Kantner, for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and ARCH- 
BALD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, the Montello 
Brick Works, a corporation, was adjudged bankrupt December 10, 
1907. That company on January 1, 1903, had leased from the Mon- 
tello Brick Company, a corporation, for the term of 999 years, three 
extensive brick plants which the latter company had been operating. 
In addition to the premises on which thèse plants stood, there was also 
leased a disconnected tract of farm land of 30 acres. Subsequently, 
the lessee determined to erect a fourth plant, to make brick under a 
new process. It borrowed large sums, which remain unpaid, and 
therewith built an extensive plant on the 30-acre farm. On the bank- 
ruptcy of the Montello Brick Works, the lessee, the trustée claimed 
the right to remove, as a trade fixture, the plant the lessee had thus 
erected. The court so ordered, whereupon the Montello Brick Com- 
pany, the lessor, filed this pétition to review such order. 

The petitioner concèdes that the brick plant in question, while of 
a substantial character, is a trade fixture, and falls under the gênerai 
rule that trade fixtures are subject to timely removal by a lessee. It 
contends, however, that this plant which the lessee has built and paid 
for is excepted from the trade removal rule by reason of the pro- 
visions of the lease that : 

"At the expiration of the term hereby created, or earlier termination in the 
way herein provided, Montello Brick Works shall return and surrender to 
Montello Brick Company the demised premises in good order and condition, 
with ail improvements, additions and extensions without any compensation 
to be paid for said improvements, additions and extensions by Montello Brick 
Company." 

In construing this lease, the burden is on the lessor to show a clear 
intent to except this trade fixture plant from the gênerai trade fixture 
rule. That rule is one favored by courts, since it not only tends to 
foster trade, but enables landowners to rent their lands to advantage 
for trade use by others. In Fox v. Lynch, 71 N. J. Eq. 537, 64 Atl. 
439, it is said : 

"Covenants restricting or claiming to restrict the tenant's ordinary right 
to remove trade fixtures are always strictly construed, and cannot be extended 
by implication." 

Référence may also be made to cases cited in 13 Amer. & Eng. Ency. 
of Law, p. 644. Now the lessor's contention is that this new plant, 
although not then erected, formed part of the premises leased, and is 
covered by the inclusive descriptive clause, which, following the de- 
scription of three exisdng plants and the farm land, provides: 
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"Togetlier with ail its brick plants, works, machinery, flxtures, shops, 
buildings, structures, stables, improvements, tenements and hereditaments of 
whatever kind or description and wherever situate, now held or ovvned or 
leased by Montello Brick Company, or which, at any time hereat'ter, during 
the tenu of this démise, may be acquired by Monte! io Brick Company; and 
ail érections, extensions or additions to the sa me which may at any time 
hereafter 6e looated or constructed on the premises." 

This clause, and particularly the part in italics, it is alleged, em- 
braced the plant thereafter built on the farm land, and subjected it 
to a return to the lessor under the subséquent clause of the lease 
which is quoted above. It will thus be observed that no gênerai prin- 
ciples of law are involved, but the case turns on the meaning of this 
particular lease. With a view to ascertain that intent, it is to be noted 
that the lease was not an improvement one, such as is entered into for 
the purpose of improving property by érections which at its termina- 
tion shall become the property of the lessor as a partial compensation 
for the term. The property was already improved for trade pur- 
poses; three large brickmaking plants were on it, and the intent was, 
as stated in the lease. that the lessee Was to "conduct, continue and 
extend the business now carried on by Montello Brick Company as 
fully and entirely as Montello Brick Company can or could do." In- 
deed, the shareholders and directors of both companies were substan- 
tially the same, and the premises were leased to enable the lessor to 
finance it. As the lessee undertook to pay a rental in the shape of 
dividends direct to the stockholders of the lessor, it is manifest that 
the stockholders of that company, through the agency of this lease, 
undertook to carry on business for themselves as stockholders of the 
lessee company without involving their plant in liability. This they 
hâve done, and the premises they leased are now returned to them un- 
incumbered at the end of their disastrous venture. But they seek in 
addition to acquire, as an incident to 30 acres of farm land which 
cost them $9,000, a trade plant thereon which cost the lessee some 
$770,000. Now, when we consider that this plant was built with the 
money which the lessee obtained from creditors who still remain un- 
paid, and that the lessee on its books and in its statements on which 
crédit was obtained carried this plant as an asset of its own, we hâve 
a construction placed on this lease by the parties themselves that 
cannot be lightly disregarded. True, the act of a lessee in claiming 
ownership of a plant as an asset could not ordinarily affect a lessor, 
but when, as hère, the board of directors and shareholders of the two 
companies were the same, and they permitted such statements to be 
issued without objection, there is ground for saying that such acts 
fairly évidence the construction which ail parties in interest in both 
companies placed upon the lease. "Tell me," said Sugden, Lord Chan- 
cellor, in Attorney General v. Drummond, 1 Drury & Warren, 368, 
"what you hâve done under such a deed, and I will tell you what 
that deed means." And their acts in treating this new plant as an 
asset of the company were in accord with the proper construction of 
the lease. In the first place, the document contemplated new érec- 
tions as distinguished from the then existing works of the lessor, for 
the lease authorized the lessee "to erect such other works as in the 
judgment of Montello Brick Works may be advisable." Now, this 
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clause evidently referred to works not already provided for (else it 
was needlessly inserted), and was meant to refer to future and différ- 
ent érections than those mentioned in the descriptive clause preced- 
ing, viz. : 

"Together with ail its brick plants, works * * * now held or owned or 
Ieased by Montello Brick Company, or wliich * * * ma y l;e acquired by 
Montello Brick Company, and ail érections, extensions or additions to the 
same wliich inay at any time hereafter be located or constructed on the 
premises." 

Indeed, the clause last quoted shows that, so far as brick plants 
are concerned (and it will be observed that the subject of the présent 
controversy is a brick plant, and not a mère addition to a plant), the 
parties contemplated two classes of plants in such clause, viz. : First, 
the three plants then existing; and, secondly, those that might there- 
after be acquired. The express mention of thèse two classes was an 
exclusion of others. And this implied exclusion is emphasized by the 
fact that in a later clause the attention of the parties was called to 
a third kind of plant, viz., when the lessee was authorized "to erect 
such other works as in the judgment of Montello Brick Works may 
be advisable." Moreover, the provisions for the insurance, mainte- 
nance, repair, and replacement undertaken by the lessee did not cover 
new plants wliich it might erect under the clause just quoted, so that 
if the contention of the petitioner is correct this new plant, which is 
claimed belonged to it as lessor, the lessee was not bound to insure, 
etc. It is therefore manifest that the words "to the same" in that 
part of the clause which reads, "and ail érections, extensions or addi- 
tions to the same which may at any time hereafter be located or con- 
structed on the premises," refer to plants in esse, viz., "now held, or 
owned or Ieased by Montello Brick Company," and only to those par- 
ticular in futuro ones, viz., which "may be acquired by Montello 
Brick Company." 

We are therefore of opinion that a new and separate plant built 
by the lessee was not included in the descriptive clause above quoted ; 
and that clause only referred to the three plants of the lessor then ex- 
isting and to such future ones as it might acquire. Itwas conceded 
at the argument that unless the clause we hâve quoted embraced the 
new plant hère in question, and made it part of the demised prem- 
ises, there was no obligation to return it by virtue of the subséquent 
clause, which lias been quoted. And, indeed, the fact that the re- 
turn clause which, so far as structures are concerned, only embraced 
"ail improvements, additions and extensions" (words which more apt- 
ly describe that which was done to existing plants than designate 
wholly new érections), would seem to strengthen the construction we 
hâve placed on the main clause. 

After careful considération, we are of opinion the order of the court 
should not be disturbed. That it did substantial justice we are cer- 
tain, and to reverse it would take the ownership of this building from 
those who helped pay for it and give it to those who did not. In 
affirming this decree and treating this plant as an asset of the Com- 
pany, we are but en forcing the intent of those who, while the lessee 
was operating, treated it as an asset of that company. 

The pétition to review is therefore dismissed. 
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In re CINCINNATI IRON STORE CO. 
BEISER v. WESTERN GERJIAN BANK. 

(Circuit Court of Appeals, Sixth Circuit. February 22, 1009. 
Nos. 1838, 1839. 

1. Corporations (§ 413*) — Représentation by Officers— Giving Security 

for borrowed money. 

The borrowing of money and giving security therefor by a corporation 
by its président, who was also a director and tue largest stockholder. 
with the approval of an advisory committee created by the board of 
directors, who had knowledge of the gênerai custom to niake such loans 
and glve such security, was by the implied authority of the directors, and 
the security so given is valid as against the corporation and its trustée 
in bankruptcy. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1648; Dec. 
Dig. § 413.*] 

2. Assignmekts (§ 12*) — Validity— Future Earnings Under Existing Con- 

TRACTS. 

A bridge company, engagea in building bridges under contract, from 
time to time borrowed money from a bank for use in its business, for 
which it would give the bank a note and also a written assignment of 
the money to become due under a *particular contract described, whlch 
assignments were entered on the company's books. The contracts were 
retained by the company, which made the collections thereon, the debtors 
not beiug notified of the assignments. At the time of the bankruptcy of 
the company the bank held a number of such assignments, and the com- 
pany had collected payments thereon, which it had not paid over to the 
bank but used in its business ; but other payments remained unpaid. 
Held, that the assignments were valid between the parties as to such 
payments, and as against the company's trustée in bankruptcy, who rep- 
resented only gênerai creditors. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. § 20 ; Dec. 
Dig. § 12.*] 

3. Pledges (§ 11*)— Validity— Delivery of Possession. 

A bridge company borrowed money from a bank, and as security for its 
repayment pledged a quantity of structural iron then in its possession. 
The pledged iron was set apart in piles on the company's premises, and 
the piles were marked by numbers and taken possession of by a designated 
employé of the company as agent for the bank, who issued a receipt there- 
for as such agent. The transaction was in good faith, and the piles 
remained intact until the company was adjudged a bankrupt. Held, 
that there was suffieient delivery to pass the property, and that the pledge 
was valid. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. §§ 31-35 ; Dec. Dig. 
§ 11.*] 

Appeal from the District Court of the United States for the South- 
ern District of Ohio. 

C. W. Baker and H. C. Busch, for appellant. 
F. H. Shaffer and H. D. Peck, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and KNAP- 
PEN, District Judge. 

•IPor other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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KNAPPEN, District Judge. The Brackett Bridge Company, an 
Ohio corporation doing business at Glendale, Ohio, was adjudged 
bankrupt July 3, 1906. The Western German Bank claimed and was 
allowed preferential liens, under alleged équitable assignments from 
the bridge company, of payments to be made under construction con- 
tracts made by the bridge company with various parties, as well as 
upon a quantity of structural iron pledged by the bridge company to 
the bank. The case is brought to this court under both the appellate 
and revisory authority conferred by the bankrupt act. The fact that 
both remédies are invoked makes it unnecessary to consider which is, 
under the circumstances, the proper remedy, a subject which will be 
found discussed in various décisions of this court, from Cunningham 
v. German Ins. Bank, 103 Fed. 932, 935, 43 C. C. A. 377, to In re 
Doran, 154 Fed. 467, 468, 83 C. C. A. 265. No attack is hère made 
upon the validity of the indebtedness claimed to be secured by the liens 
in question. The assault is made upon the validity of the assignments 
of the payments made under construction contracts, as well as of the 
pledge of the structural iron. The grounds of this assault will ap- 
pear as the opinion progresses. 

1. The first asserted ground of invalidity of the assignments and 
pledge is that they were not authorized by the board of directors. 
It is not alleged that the giving of thèse securities was beyond the au- 
thority of the corporation. On the other hand, it is expressly con- 
ceded in the briefs of counsel for the trustée that the corporation had 
the power to give the security. The notes containing the collatéral 
assignments were signed on behalf of the bridge company by F. J. 
P. Brackett, président, and George A. Brackett, secretary, at least 
two of the notes being signed also by the members of the advisory 
committee hereafter referred to. The first of the assignments was 
made April 6, 1904. Others, either originals or renewals, were given 
from time to time until shortly before the bankruptcy. The président 
owned a very large majority of the common stock of the corpora- 
tion, and was the practical bridge manufacturer and the gênerai man- 
ager of the corporation. For several years before the bankruptcy, 
including the entire period covered by the securities in question, the 
président had been allowed practical charge of ail the financial business 
of the company, including the borrowing of money, except that in 
1903 the board of directors, by resolution, created a so-called advisory 
board "for the purpose of considering and passing on ail contracts 
aggregating $5,000.00 or more and such other business of the com- 
pany as might corne before it." This board consisted of the président 
and two other members. There was but one director in addition to 
thèse three and the secretary. 

The method of raising money upon the securities was this : When 
the bridge company had a contract for the carrying out of which 
money was needed, it presented to the bank with its application for 
loan an assignment of the payments to be made under the contract. 
The money was loaned upon the strength of the assignment, passed 
to the crédit of the bridge company, and by it checked out in the regu- 
lar and lawful transaction of its business and for its direct benefit. 
The testimony is express and uncontradicted that the members of the 
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advisory committee were familiar with the transactions in question, 
and that the notes and assignments were made after consultation with 
them. As already said, some of the collatéral notes in question were 
actually signed by ail the members of the advisory committee. It 
clearly appears that by the acquiescence of the directors and stock- 
holders, and through the création of the advisory board, the président, 
with the advice and assistance of that board, throughout the entire 
period covered by the securities in question assumed and exercised 
the functions of the board of directors with respect to the making of 
loans and the giving of securities, and that the directors knew of, and, 
at least impliedly approved, the gênerai course of dealing on the part 
of the officers and the advisory board with respect to the borrow- 
ing of money at the bank and the giving of security therefor. The 
borrowing of the money upon the pledge of the structural iron was 
made in the same gênerai way as that loaned upon the assignments 
of payments under construction contracts. The assignments and 
pledge in question had thus the implied, if not the express, approval 
of the board of directors of the bridge company, and the transactions 
in question were necessary to the opération of the business of that 
company. In thèse circumstances, the action of the officers in giving 
the assignments and pledge in question was as binding upon the cor- 
poration as if such action had been authorized by express resolution 
of the board of directors. Preston Nat. Bank v. Purifier Co., 84 
Mich. 364, 381, 47 N. W. 502; Cunningham v. German Ins. Bank, 
101 Fed. 977, 980, 981, 41 C. C. A. 609 ; Mining Co. v. Anglo-Cali- 
fornia Bank, 104 U. S. 192, 194, 26 L. Ed. 707 ; Sun Printing, etc., 
Ass'n v. Moore, 183 U. S. 642, 650, 22 Sup. Ct. 240, 46 L. Ed. 366; 
Sherman v. Fitch, 98 Mass. 59. The securities being valid against 
the corporation, so that it is estopped to deny their validity, the trustée 
in bankruptcy is equally estopped, as the trustée is vested with no bet- 
ter title to the bankrupt's property than the bankrupt itself possessed 
at the time it passed to the trustée. York Manfg. Co. v. Cassell, 201 
U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782. It must be held that the 
securities were issued by due authority. 

2. The validity of the assignments ©f the payments under the con- 
struction contracts is assailed as being void as to creditors represent- 
ed by the trustée : first, as being secret and unknown to other cred- 
itors of the bankrupt ; second, for the reason that the assignor (the 
bridge company) retained (as alleged) full dominion and control over 
the assigned claims ; third, that the alleged assignments are mère 
promises to pay out of the moneys obtained under the construction 
contracts; fourth, that no notice of the fact of the assignment was 
given to the debtors under the assigned contracts ; and, fifth, that, 
if the assignments are valid at ail, they are so valid only to the extent 
of the particular payments specified, and that such specified and as- 
signed payments had been before the bankruptcy collected by the 
bridge company, leaving nothing for the assignment to operate upon. 

The facts necessary to an understanding of thèse objections are 
thèse : As security for the payment of each loan, the bridge company 
gave a note reciting the assignment as security, together with a sep- 
ara te instrument of assignment. The forms used in each case were 
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the same, except in one particular hereafter mentioned. That used 
in connection with the loan on account of the Elizabethtown bridge is 
thus (with the exception noted) sufficiently illustrative. The note in 
that case contained this clause- 

"Having deposited or pledged as collatéral security for the payment of this 
note, No. 1769, Hamllton county, Ohio, for $119,500.00 for the construction 
of Elizabethtown bridge" 

— this clause being f ollowed by a power of sale ; the assignment be- 
ing in this language: 

"In considération of $15,000.00 loan made to us this day by the Western 
German Bank, Cincinnati, Ohio, for four months, we hereby transfer to 
them our claim as follows — in course of construction at our factory or in the 
course of érection, contract No. 1709, Hamllton county, Ohio, $119,500.00: 
said loan to be paid out of the first money received on said claim and as re- 
ceived, except the first estimate." 

The exception above noted is that in each of the other assignments 
the words "except the first estimate" are omitted. In the case of each 
loan the assignment was entered in full npon the books of the bridge 
company, and, in advance of the payment over of the money, was 
given to the bank with a notarial certificate attached that "the above is 
a true and correct copy of the entry as made this day on the books of 
the Brackett Bridge Company, Cincinnati, Ohio." This assignment 
was not filed or recorded in any public office. The bank did not 
keep the assignments "secret," except in the sensé that they were 
not made public. The bridge company retained possession of the con- 
tract, and payments were made directly to it, the debtors under the 
construction contracts not being notified of the assignment. The bank 
had obviously the power to make the collections itself, had it desired 
to do so. The bridge company was under obligation to turn over to 
the bank ail payments made as fast as collected. The bank expected 
that such course would be taken. In fact, the greater part of the 
payments made up to the time of the bankruptcy had been retained 
by the bridge company, and used in the regular transaction of its 
business. Large amounts, however, still remained unpaid upon the 
contracts in question, and it is upon thèse unpaid amounts that the 
lien of the bank was claimed and allowed. The trustée represents 
only gênerai creditors, none claiming preferential liens, and none hav- 
ing fastened or attempted to fasten upon the property in question by 
attachment or other spécial proceeding. The action of the bank in 
making the loans, and in its treatment of the security, is shown to 
hâve been in good faith and with the design only of protecting its 
own interests in connection with the loans. 

It should be noted that no question of préférence under the bank- 
rupt act is involved, it being conceded that ail the préférences claimed 
were made more than four months before bankruptcy intervened. 
The subject of the validity of an assignment of the nature of those 
in question hère is not in Ohio regulated by statute, and we are cited 
to no décisions of the courts of that state declaring an assignment of 
this nature invalid as between the original parties thereto. The valid- 
ity of the assignments must therefore dépend upon équitable prin- 
cipes applicable to the gênerai law. It may be said, in passing, that 
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even if the Ohio statutes relating to the recording of mortgages o* 
Personal property were held applicable to the case of thèse assign- 
ments, the situation would not be altered, for the reason that uncler 
the laws of that state no creditors are entitled to complain of the lack 
of record except those who hâve fastened upon the property by some 
spécifie lien. Wilson v. Leslie, 20 Ohio, 161; York Manfg. Co. v. 
Cassell, supra. Inasmuch as the trustée in bankruptcy is vested with 
no better title than the bankrupt had when the trustee's title accrued, 
the validity of thèse assignments must, for the purposes of this in- 
quiry (and in the absence of fraud), be determined by their validity 
or invalidity as against the bridge ' company. It is not open to ques- 
tion that under the gênerai law assignments such as those in ques- 
tion, made in good faith, to enable the debtor to raise money for car- 
rying on its business, are valid as against the debtor, notwithstanding 
no notice vvas given creditors, and in spite of the fact that the claims 
assigned remain in the debtor's possession. Preston Nat. Bank v. 
Purifier Co., supra; Union Trust Co. v. Bulkeley, 150 Fed. 510, 80- 
C. C. A. 328. There being no fraud, the question of invalidity, as 
resting upon a lack of notice and of rétention of dominion by the 
assignor, is disposed of by the foregoing considérations. 

The assignments in question are not mère promises to pay money. 
They are assignments of "our claim," and relate to the moneys to be 
earned by the assignor through the performance of the contract. An 
assignment of future earnings from personal employment is valid 
(Rodijkeit v. Andrews, 74 Ohio St. 104, 77 N. E. 747), and, notwith- 
standing the assignment was of a part only of the moneys to be earned. 
In Union Trust Co. y. Bulkeley, supra, the assignment which was held 
valid was of accounts and bills receivable to be thereafter acquired. 
There is no reason for asserting a différent rule as against the assign- 
ments of moneys to be earned under a construction contract. 

It is not necessary to the validity of the assignments as against 
the assignor that those liable to pay the claims assigned be notified 
of the assignment. Thayer v. Daniels, 113 Mass. 129; Marsh v. Gar- 
ney, 69 N. H. 236, 45 Atl. 745; Copeland v. Manton, 22 Ohio St. 
404. No question of lack of notice is raised by the debtors, nor hâve 
they been prejudiced by the assertion of rights of other claimants 
to the fund. The contest is entirely between the assignée and the one 
standing in the shoes of the assignor. 

The proposition that the rights of the bank hâve been lost by the 
failure to enforce payment ont of the first money received applicable 
to the payment cannot be sustained. The assignment was not merely 
of the first money received on the claim- it was of the entire claim, 
so far as necessary to meet the debt secured. The provision for pay- 
ment out of the first moneys received was manifestly for the benefit 
of the bank. If, without surrendering its right to later payments, it 
failed to receive the earlier payments, the bridge company had no 
right to object to the enforcement of the lien out of the later pay- 
ments. There is a lack of satisfactory évidence that the bank ever in- 
tentionally relinquished its claim upon the funds assigned. The testi- 
mony indicates that the bank supposée! it was actually getting the 
moneys as fast as received. If this is so, the bridge company would 
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not be permitted to object to the enforcement of the lien as against 
later payments; but, in the absence of such testimony, it would be 
inferred, from lack of testimony to the contrary, that the intention of 
the parties was that the liability should attach to later payments. 

The objection that the lien is lost is thus not only without légal sanc- 
tion, but is without equity, in view of the fact that the bankrupt es- 
tate has been benefited by the payments retained by the debtor. lit 
our opinion, the assignments of the moneys arising under construction 
contracts must be held valid and enforceable. 

3. As to the pledge of the structural iron: On February 17, 1906, 
the bridge company arranged for a loan at the bank of $15,000, to be 
secured by a pledge of 520 tons of structural iron, viz., 350 tons of I- 
beams and 170 tons of channels. The bridge company had this ma- 
terial on hand at the time. It accordingly executed a written trans- 
fer of the iron in thèse words: 

"In considération of $15,000.00 advanced to us this day by the Western 
German Bank, Cincinnati, Ohio, we hereby transfer to them as follows: 
.'550 tons of I-beams as designed and marked lot No. 10, 170 tons of channels 
as designed and marked lot No. 12, 520 tons at $30.60 per ton, $19,032.00. 
The above material to be the property of the Western German Bank and to 
be used only on the payaient of the above loan or such portion as paid from 
time to tinie." 

It then set aside the 350 tons of I-beams in différent piles in the 
yard, and had them marked as lot No. 10. At the same time it set 
apart 170 tons of channels in différent piles, marking them lot No. 12. 
Thèse lots 10 and 12 were given into the custody of one Gréer, a 
shipping clerk of the bridge company, with instructions to retain the 
custody on behalf of the bank and to keep the pledged iron intact. 
He accordingly checked over the piles, found them to aggregate the 
amounts stated, and gave a receipt reading: 

"As warehouse custodian for the Western German Bank, I hâve this day 
received from the Brackett Bridge Company 350 tons of I-beams designated 
as lot No. 10 and 170 tcns of channels designated as lot No. 12. Said material 
is stored on the premises of the Brackett Bridge Company, is to be held 
intact and to be subject to the order of the Western German Bank." 

The assignment was entered upon the stock book of the bridge com- 
pany, and (accompanied by a notarial certificate of such entry) was de- 
livered to the bank, together with the custodian's receipt before the 
money was loaned. 

The objections to the validity of this pledge are: First, that it 
was not made in good faith, but in actual fraud; second, that there 
was no delivery of the iron, but that the pledgor retained possession 
and control of the iron and had the right to use it, no notice being 
given creditors; and, third, that the pledgor actually used the iron 
and that thus nothing remained for the pledge to attach to. 

The évidence satisfies us of the good faith of the transaction. There 
is testimony tending to show that a portion at least of the pledged 
iron had been used ; also that it had not been kept apart from the other 
property of the bridge company. There was also testimony of state- 
ments to third persons by the président of the bridge company in- 
consistent with the existence of a pledge of this stock. We are satis- 
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fied, however "(as were evidently the référée and the District Judge), 
from the testimony on the part of the custodian and others, that the 
pledged iron was from the time of the making of the pledge until 
the bankruptcy kept apart from the other material of the bridge Com- 
pany, and retained in the sole custody of the original custodian entire- 
ly intact. In our opinion, a valid pledge of this stock was^ created 
and maintained as against the bridge company and its trustée in bank- 
ruptcy. If actual delivery of the thing pledged is necessary where, as 
hère, the question arises between the pledgee, and one "standing in the 
shoes of the pledgor," then there must hâve been such a setting apart 
of the thing pledged and such change of possession as would preclude 
the right of the bridge company to control the disposition of and to 
use the iron without the approval of the bank. The provision in the 
written transfer relative to use by the bridge company only on pay- 
ment of the loan in whole or in part, taken in connection with the 
custody of the iron by the third person, gave the company no right 
to use the iron without the previous assent of the bank. No such as- 
sent was ever given or asked for. A change of possession to the 
extent of furnishing notice to third persons becomes immaterial, as 
no rights of such third persons hâve intervened. The mère fact that 
the iron was stored on the premises of the pledgor company did not 
invalidate the pledge, provided the possession was actually changed 
from the pledgor to the pledgee, and the pledgor's dominion over the 
property otherwise removed. Love v. Export Storage Co., 143 Fed. 
1, 74 C. C. A. 155 ; Union Trust Co. v. Wilson, 198 U. S. 534, 25 Sup. 
Ct. 766, 49 L. Ed. 1154. Nor is the fact that the custodian was an 
employé of the bridge company, and in its sole pay, necessarily in- 
consistent with his Iawfully and effectually acting as the représentative 
of the bank, and with his possession being regarded in law as that of 
the bank. Sumner v. Hamlet, 12 Pick. (Mass.) 36; Moors v. Wyman, 
146 Mass. 60, 15 N. E. 104; Dunn v. Train, 125 Fed. 221, 60 C. C. A. 
113. The bank had agreed with the bridge company upon the cus- 
todian before the loan was made. The fact that the bank did not meet 
the custodian personally is immaterial. The rule is that in order to 
make a pledge valid the delivery must be such as to pass property, 
and that this rule is satisfied by depositing the pledged articles in any 
suitable place, provided the pledgee personally or by his représenta- 
tive has the absolute control over them and the right and power to 
take them away if he pleases. The évidence satisfies us of the fact 
of actual delivery, and of actual control and dominion by the bank 
over the pledged property, and with a parting of possession and do- 
minion on the part of the bridge company. Had the latter converted 
to its own use any of the property in question without the consent of 
the bank, it would clearly hâve been liable to an action therefor. 

In our opinion, the validity of this pledge is sustained upon well- 
settled principles, recognized in the authorities above cited. The case 
presented difïers radically from that of Security Warehousing Com- 
pany v. Hand, 206 U. S. 415, 27 Sup. Ct. 720, 51 L. Ed. 1117, in which 
case the alleged change of possession was characterized as "a mère pre- 
tense, a sham." 

The District Court correctly held that the claimant is entitled to the 
preferential liens claimed, and its order will be affirmed. 
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O'HALLORAN et al. v. McGTJIRK. 
(Circuit Court of Appeals, First Circuit. February 18, 1909.) 

No. 777. 

1. Appeal and Error (§ 241*)— Présentation in Lower Court or Grounds of 

Review — Motion for Direction of Verdict. 

The fact that a motion for direction of a verdict was gênerai on the 
whole record will not preclude a review of the ruling thereon by the Cir- 
cuit Court of Appeals, where it is apparent that the propositions relied on 
were fully presented to the trial court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1413, 
1416 ; Dec. Dig. § 241.*] 

2. Courts (§ 365*) — Fédéral Courts — Authority of Décisions of State 

Courts. 

What constitutes a misrionier in a crlminal complaint or warrant, for 
violation of the laws of the state is a local question, as to which the 
fédéral courts will follow the settled rule of the state courts, in the ab- 
sence of any statute on the subject. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 950, 955 ; Dec. Dig. 
i 365.* 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

3. Fai.se Imprisonment (§ 7*) — Illegality of Arrest— Misnomer of Défend- 

ant — Massachusetts Statute. 

Under Rev. Laws Mass. 1902, c. 218, § 19, which provides that an in- 
dictment of a défendant by a flctitious or erroneous name shall not be 
ground for abatement, and section 67, which extends the provisions of the 
chapter to complaints as well as indictments, the omission of the middle 
name of a défendant from a complaint or warrant is not a misnomer 
which will give the défendant a right of action for false imprisonment. 

[Ed. Note. — For other cases, see False Imprisonment, Cent. Dig. § 10; 
Dec. Dig. § 7.*] 

4. Arrest (5 65*)— Criminal Charge— Authoritt Under Warrant. 

While an offlcer making an arrest by virtue of a warrant need not ex- 
hibit the same until asked for, ne must hâve the warrant in his posses- 
sion. 

[Ed. Note. — For other cases, see Arrest, Cent. Dig. §§ 163, 164 ; Dec. Dig. 
§65.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Boyd B. Jones (Winfield S. Slocum, on the brief), for plaintiffs in 
error. 

Jesse C. Ivy (Charles S. Ensign, Jr., on the brief), for défendant 
in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This was a suit for an alleged illégal 
arrest by an officer proceeding under a criminal warrant in the state 
of Massachusetts. The arrest is alleged to hâve been illégal for two 
reasons: First, because of an alleged misnomer in the warrant; and, 
second, because it is maintained that at the time the arrest was made, 

•For other cases See same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the officer did not hâve the warrant with him. The verdict was for 
the plaintiff, and the défendants sued ont this writ of error. It is con- 
venient to call the parties plaintiff and défendants, in the same way in 
which they vvere described in the Circuit Court. 

There were two counts in the déclaration, but the jury returned a 
gênerai verdict. The plaintiff maintains that, as the jury found a gên- 
erai verdict, any exceptions by the défendants to the ruling of the court 
relating to the misnomer only, even if sustained, would not be sufficient 
to set aside the verdict. She makes the same claim as to any ruling re- 
lating to the proposition that the warrant was out of the possession of 
the officer when the arrest was made. This is not the law in civil cas- 
es, though otherwise generally in the United States in criminal pro- 
ceedings; but it will not be necessary to consider this proposition un- 
der the view which we take of the case in other respects. 

The défendants moved the Circuit Court that a verdict be directed 
for them, which was refused. The motion was entirely gênerai on the 
whole record, without any spécification of the reasons why a verdict 
should be so directed. It occasionally happens that the various Cir- 
cuit Courts of Appeals refuse to entertain so gênerai a motion. This 
is usually on the ground that the Circuit Courts of Appeals are shy of 
entertaining on appeal matters which were not brought to the attention 
of the trial court, and justly so; but this practice has no necessary ap- 
plication where it is apparent that the same propositions hâve been 
fairly brought to thé attention of both tribunals. Such is the fact hère 
as to everything which we will détermine. 

The name of the plaintiff as given in the warrant was Florence. 
The same name appears in the complaint. The name which she claims 
is Florence B. At the common law, and in the fédéral courts, this 
would not be a misnomer, because, at the common law, everything be- 
yond the surname and the Christian name proper is inconsequential. 
By the settled local practice of Massachusetts, however, the rule is oth- 
erwise ; so that independently of some statute this variance would hâve 
been fatal in the courts of that state. This being purely a local ques- 
tion and the law being settled and the décisions of the state courts hav- 
ing been uniform for a long period of time we would, except for the 
statute to which we will refer, be obliged to follow the local rule. Fol- 
lowing that rule the arrest would ordinarily be illégal as was explain- 
ed in West v. Cabell, 153 U. S. 78, 14 Sup. Ct. 752, 38 L. Ed. 643. Of 
course, in ail courts it would be open to the défendants to show that 
the plaintiff was as well known by the name of Florence as by the 
name of Florence B. Proper instructions were given by the Circuit 
Court on this proposition, but the jury must hâve found that the facts 
did not apply to it. If compelled to pass on a motion to direct a ver- 
dict for the défendants so far as related to the question of fact thus 
involved, we might be induced to rule for them; but the case on this 
point is met by Rev. Laws Mass. 1902, c. 218, §§ 19, 67, as follows: 

"Sec. 19. If the name of an accused person is unknown to the grand jury, 
he niay be described by a flctitious name or by any other practicable descrip- 
tion, with an allégation that his real name is unknown. An indictment of the 
défendant by a flctitious or erroneous name shall not be ground for abate- 
nient ; but if at any subséquent stage of the proceedings his true name is dis- 
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covered, it shall be entered on the record and may be used in the subséquent 
proeeedings, with a référence to the fact that he was indicted by the nanie 
mentioned in the indictment." 

"Sec. 67. ïhe provisions of this chapter, and the forms hereto annexed, 
shall apply as well to complaints as to Indictments, and such forms shall be 
sufficient in cases to which they are applicable. In other cases, forms as near- 
ly like the forms hereto annexed as the nature of the cases and the provisions 
of law will allow may be used ; but any other form of indictment or complaint 
which is authorized by law may be used." 

Thèse statutory provisions hâve not been under considération by the 
Suprême Judicial Court of Massachusetts with référence to a mère 
complaint, so far as we are advised. We hâve nothing to do with sec- 
tion 19, except so far as it is necessary to explain section 67. In view 
of the hardship of the rule of the common law with référence to the 
liability of executive officers in conséquence of an error of the courts 
in the matter of misnomer, this statute, according to the ordinary prin- 
ciples of interprétation, should be construed to meet every case fairly 
within its letter. The complaint and warrant before us are fairly with- 
in its letter, as well as fairly within its spirit, and, so far as we can 
perceive, section 67 affords a full défense to this branch of the plain- 
tifï's case. 

The other point on which the plaintiff rested her case is well sup- 
ported so far as the law is concerned. We are unable to find any sat- 
isfactory authority to the contrary. An officer is not bound to exhibit 
his warrant to the person whom it authorizes him to arrest until asked 
for; but Codd v. Cabe (decided April 29, 1876) 1 Ex. D. 352, by the 
Court of Appeals from inferior courts, consisting of Baron Bramwell 
and Justices Mellor and Denman, is sufficient authority that the officer 
who seeks to arrest by virtue of a warrant must hâve the warrant in 
his possession at the time of the arrest. We need not undertake to de- 
fine exactly what is meant by "in his possession," and must not be held 
to hâve done so. Of course, it does not necessarily mean that the war- 
rant shall be actually in his hand. However, no subordinate question 
of that character arises hère. 

Of course, the ordinary presumption arises, although, of itself, not 
a very strong one, that the officer did his duty, and had the warrant in 
his possession when the arrest was made. Hère the presumption is sup- 
ported by the testimony of the officer that he had the warrant always 
with him, and it is in fine with ail the undisputed incidents in the story 
of the transactions involved. Therefore, some substantial évidence was 
required on the part of the plaintiff to overcome this presumption. It 
is not necessary that we should détail the proofs on this point. It is 
sufficient to say that we hâve carefully read the record, and we find in 
it no évidence whatever sustaining the proposition of the plaintiff that 
the officer did not hâve his warrant when he should hâve had it, or 
evén raising any presumption of that character. Therefore, the nor- 
mal and lawful presumption must stand; and it is impossible to sus- 
tain the plaintiff on this point. 

There are certain exceptions to the instructions given by the court, 
but thèse exceptions refer in gênerai terms to long extracts from the 
instructions, each covering nearly two printed pages. Under the prac- 
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tice in the fédéral courts it may well be doubted wliether thèse partic- 
ular exceptions were valid because the practical rule is that exceptions 
shall be taken to a certain proposition of law advanced by the trial 
judge and clearly pointed out. Exceptions taken to long extracts from 
the charge may not be valid if any portion of the extracts recites what 
is correct as matter of law. The fédéral courts hâve been over this 
rule so many times that it is not necessary to explain it further ; and, 
under the circumstances, it is not required that we analyze this par- 
ticular part of the case, because the verdict must be set aside for the 
reasons already stated. 

We infer the plaintiff claims that there was a motion to the Circuit 
Court for a new trial, in which the same questions were raised which 
we hâve discussed, and that, therefore, the exceptions before us were 
waived in advance. We do not understand that the authorities cited 
by the plaintiff are to this point, nor do we understand that the practice 
at the common law was ever so strict as she claims. Under some cir- 
cumstances the courts hâve, in advance, required the party deeming 
himself aggrieved to elect whether he will proceed by motion or by ex- 
ceptions. However, in this circuit, the matter is settled by the second 
paragraph of rule 15, which is to the efïect that no motion for a new 
trial shall operate as a waiver of exceptions, or of a right to exceptions, 
or of a right to relief by error or appeal, although the trial court may 
décline to hear any such motion involving questions as to which the 
party claiming relief has a right to proceed by error, unless that right 
is waived. No such requirement was made in this case. 

The judgment of the Circuit Court is reversed, the verdict set aside, 
and the case remanded to that court for proceedings not inconsistent 
with our opinion passed down this 18th day of February, 1909; and 
the plaintifïs in error recover their costs of appeal. 



KANSAS CITY HYDRAULIC PRESS BRICK CO. v. NATIONAL 

SURETY CO. 

(Circuit Court of Appeals, Eighth Circuit. February 13, 1900.) 

No. 2,767. 

1. CONTRACTS (§ 136*)— ILLEGALITY— FjFFECT ON OllIER CONTRACTS. 

The illegality of one contract does not extend to another, unless the two 
are united either in considération or promise. 

[Ed. Note. — For other cases, see Contracts, Dec. Dig. § 136.*] 

2. Municipal Corporations (§ 346*) — Contracts for Improvements — Ille- 

gality— Effect on Bond of Contractor. 

The fact that a paving contract with a city was illégal because not let 
on compétitive bids as required by statu te does not render illégal a bond 
given by the contractor and running to the state to secure his payment for 
labor and materlals, although such bond was also required by statute to 
be exacted from ail contractors for public improvements ; it not being nec- 
essary for one furnishing labor or material, in an action to recover there- 
for on the bond, to prove or rely on the contract with the city. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. § 
346.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Pigs. 1907 to date, & Rep'r Indexes 
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3. Sai.es (§ 48*)— Validity. 

A contract for the sale of brick to a paving contracter is not rendered 
illégal beeause the seller knew that the brick were to be used in paving 
streets and was chargeable as matter of law with knowledge that the con- 
tract under which the work was to be done was illégal beeause let in 
violation of law. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 101 ; Dec. Dig. § 48.*] 

4. Sales (§ 48*)— Validity. 

A brick company procured the signing of pétitions by property owners 
for the paving of certain streets and the letting of contracts for the pav- 
ing by the city on such pétitions. The pétitions, advertisements for bids, 
and the contracts ail specifled a brand of brick made only by the company 
as the material to be used. The contracter bought the brick from the com- 
pany, used it, and the paving was accepted and paid for by the city, but 
he failed to pay for the brick. Subsequently the Suprême Court of the 
state decided that contracts let on spécifications designating material of 
a particular manufacturer, when other kinds were available for the work, 
were illégal and void as in violation of the policy of the statute, which re- 
quired the bids to be compétitive. There was no fraud in the transaction, 
the action of the company was open, and the illegality was apparently not 
knowii to the city officers, nor was any objection made by property owners. 
Held, in an action against the contracter and the surety on his bond giv- 
en to secure payment for labor and materials, to recover the price of the 
brick, that the fact that the company was instrumental in procuring the 
illégal contracts from the city did not, under the circumstances, constitute 
a défense to the liability of défendants. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 101 ; Dec. Dig. § 48.*1 

5. Limitation of Actions (§ 130*) — Action on Contkactob's Bond— Kansas 

Statutes. 

Gen. St. Kan. 1901, § 4451, which pro vides that "if any action be com- 
menced within due finie and a judgment thereon for the plaintiff be re- 
versed, or if the plaintiff fail in such action otherwise than upon the mér- 
ita and the rime limited for the saine shall hâve expired, the plaintiff 
* * * may commence a new action within one year after the reversai 
or failure," applies to an action on a bond given by a contractor for public 
work under sections 5130, 5131, to secure payment for labor or material 
furnished for such work, which is required by such statute to be com- 
menced within six months after completion of the work. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 565 ; 
Dec. Dig. § 130.*] 

6. Limitation of Actions (§ 25*) — Action on Contractob's Bond — Kansas 

Statute. 

Under Gen. St. Kan. 1901, §§ 5130, 5131, which provides that a bond shall 
be required from a contractor for public work conditioned that he shall 
pay ail indebtedness for labor and materials used, which bond may be 
sued on by any person to whom such an indebtedness is due within six 
months after completion of the work, such right of action arises out ol 
contract and is not given by the statute, and the limitation is not there- 
fore a part of the right so as to exclude the application of the gênerai 
provisions of the limitation statutes of the state. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 119 ; 
Dec. Dig. § 25.*] 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

For opinion below, see 157 Fed. 620. 

The défendant hère and below, the National Surety Company, was the sure- 
ty upon three bonds executed by W. W. Atkins, conditioned that he should 
promptly pay and diseharge ail labor and material bills incurred in paving 

*For other cases see same topic & § humbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
167 F.— 32 
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portions of two streets In Kansas City, Kan. The plaintif! furnlshed vitrifled 
brick to Àtklns, which were used in paving the streets. He made default in 
the payment of the purchase price, and this action is brought against his sure- 
ty upon the bonds. Two défenses are interposed: First, that the contfact is 
void for illegality; second, that the action is barred by the statute of limi- 
tations. 

To understand the first of thèse défenses, a somewhat extended history of 
the transactions is necessary. In the month of August, 1901, the repaving of 
Fifth street from Reynolds avenue to Central avenue, and the paving of the 
same street from Central avenue to Euclid avenue, was under considération. 
The Diamond Brick & Tile Company employed agents to circulate pétitions 
among those owning property upon the street, asking the clty council to take 
the proper steps to hâve the improvement made. Under the statutes of Kan- 
sas, this was the proceeding necessary to initiate such a public work. The 
pétitions were prepared by the Diamond Brick & Tile Company, and specified 
that the paving should be made with "No. 1 Vitrifled Paving Brick, Diamond 
Brand." This was a kind of brick made exelusively by that company, and 
the évidence shows that there were several other makes of vitrifled brick that 
were equally fit for paving purposes. In the case of such improvements the 
statute of Kansas requires the pétitions to contain a "spécifie description of 
the material to be used." On August 6, 1901, thèse pétitions, at the instance 
of the Diamond Brick & Tile Company, were presented to the mayor and city 
council, and a resolution in conformity therewith, also prepared by that com- 
pany, declaring the necessity for paving the street, was passed. Thereafter 
detailed spécifications for the doing of the work were drafted by the city 
engineer, and in the early part of September bids were solicited by public ad- 
vertisement based upon such spécifications. The Brick & Tile Company re- 
quested Atkins to become a bidder. Eight bids were submitted for each im- 
provement. Those of Atkins being the lowest, he was awarded the contracts. 
On the 17th day of September, 1901, formai contracts were executed between 
him and the proper city authorities. On the same date the défendant herein 
joined him in the exécution of bonds conditioned as above stated. The giving 
of such bonds was required by a statute of Kansas before Atkins could begin 
work upon the streets. In the contracts, as well as in ail the proceedings be- 
fore the city council, the Diamond brick, manufactured exelusively by the 
Diamond Brick & Tile Company, were specified as the material to be used in 
constructing the paving. 

In the month of July, 1902, similar proceedings were had for the paving of 
Split Log avenue, and on September 16, 1902, the contract was awarded to 
Atkins for the doing of that work, and a bond executed by the défendant as 
surety. The connection of the Diamond Brick & Tile Company with that im- 
provement was the same in every particular as with the paving of Fifth 
street. 

After the contracts were awarded to Atkins for the paving of Fifth street, 
and the bonds executed on his behalf by the défendant as surety, in Septem- 
ber, 1901, the entire proceeding relative to that street seems to hâve been sus- 
pended for about a year. The nsxt transaction consists of a written contract 
between Atkins and the Diamond Brick & Tile Company, beflring date October 
30, 1902, whereby Atkins agrées to buy, and the corporation agrées to sell and 
deliver to him, brick for the paving of Fifth street between Central avenue 
and Euclid avenue. A similar contract was entered into between the same 
parties under date of December 1, 1902, for brick for the paving of Split Log 
avenue. Both of thèse contracts were on December 13, 1902, assigned in writ- 
ing by the Diamond Brick & Tile Company to the plaintiff herein, and the lat- 
ter agreed to carry out such contracts. On January 16, 1903, a written con- 
tract was entered into directly between Atkins and the plaintiff for brick for 
the paving of Fifth street from Reynolds avenue to Central avenue. It ap- 
pears from the évidence that the plaintiff purchased the plant of the Diamond 
Brick & Tile Company where the Diamond brick were manufactured, but the 
date of the transaction is not given in the évidence. Mr. Atkins stated that it 
occurred some time durlng the spring of 1903. But the fact that two of the 
contracts between Atkins and the Diamond Brick & Tile Company for brick 
were assigned to the plaintiff on December 13th, and that the contract for the 
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brick for the other job was entered into on January 16, 1903, by Atkins, di- 
rectly with the plalntiff, tends to show that between thèse dates the plaintif! 
acquired the plant of the Diamond Brick & Tile Company, or had definite 
negotiations looking to that resuit. 

The paving was completed by Atkins under the supervision of the city en- 
gineer in June, 1903. The work was then examlned and approved by the prop- 
er authorities, and A*kins was paid the full considération provided in his con- 
tracte. The plaintif furnished the brick, as required by the contracts with 
Atkins above set forth. He has failed to pay for the same, and this action is 
brought against the surety Company as his bondsman. At the close of plain- 
tiff's évidence a verdict was directed in favor of the défendant. It was held 
not only that the contracts between Atkins and the city were illégal, but that 
their illegality also destroyed the contracts upon which the brick were fur 
nished by the plaintiff and the bonds given by the défendant. 

James S. Botsford (Buckner F. Deatherage, Odus G. Young, John 
E. McFadden, and Robert E. Morris, on the brief), for plaintiff in 
error. 

Frank Hagerman (A. L. Berger, on the brief), for défendant in 
error. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge (after stating the facts as above). The 
trial court based its ruling in the main upon section 747 of the General 
Statutes of Kansas of 1901, which requires that, when the estimated 
cost of a contemplated improvement amounts to $100 — 

"sealed proposais for the doing or making thereof shall be invited by adver- 
tisement published by the city clerk in the officiai paper of the city for at 
least tarée consécutive days, and the mayor and council shall let the work by 
contract to the lowest responsible bidder." 

The Suprême Court of Kansas, in the Case of National Surety Co. 
v. Kansas City Hydraulic Press Brick Company, 73 Kan. 196, 84 
Pac. 1034, construed this statute, and held that, when the nature of 
the material to be used in a public improvement admitted of compéti- 
tive bidding, such bidding was indispensable, and that the spécification 
of a particular make of brick for paving, when the évidence showed 
that there were several makes equally well adapted for the purpose, 
was a violation of this statute, and rendered the proceedings and the 
contract based thereon illégal and void. This décision of the highest 
court of the state construing its statute, and defining the powers and 
duties of municipal bodies, is binding upon us; but the effect of a 
violation of its provisions upon collatéral and independent contracta 
is a matter of gênerai law, as to which it is the duty o' the fédéral 
courts to exercise an independent judgment. Giving effect to the stat- 
ute as thus interpreted, the contracts between Atkins and the city for 
thèse rêverai jobs of paving were illégal and void. No action could 
be based thereon, either for their enforcement or to recover damages 
for their violation. Any party affected thereby could maintain a suit 
to restrain the municipal authorities from entering into such contracts, 
and could successfully resist the collection of assessments based there- 
on. Thèse contracts, however, are not directly before the court in the 
présent suit. They hâve been fully executed. The city has paid the 
agreed price for the paving, and the property owners are paying with- 
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out objection their assessments to create a fund to discharge the bonds 
issued to raise money to pay Atkins. 

Three grounds hâve been advanced in argument in support of the 
charge that the bonds sued upon are illégal: First, it is urged that 
they are a part of the illégal contracts between Atkins and the city. 
The statute provides: 

"That whenever any public offlcer shall, under the laws of the state, enter 
into contract with any person for the purpose of making any public iniprove- 
ments, * * * such offlcer shall take from the party contracted with a bond 
with good and snfflcient sureties to the state of Kansas, in a sum not less than 
the sum total in the contract, conditioned that such contracter shall pay ail 
iiKlebtedness incurred for labor or.material furnished in making said public 
improvement." 

The défendant contends that under this statute the contracts between 
Atkins and the city were incomplète until the bonds in suit were exe- 
cuted, and hence that the latter are tainted with the illegality of the 
former. While the statute requires public officers to exact such bonds, 
their failure to do so would not render either the original contract for 
making the improvement, or collatéral contracts for labor and ma- 
terial used therein, illégal or void. Though the bonds and the con- 
tracts bear the same date, they are not part of one entire contract. 
They are between différent parties, rest upon distinct considérations, 
and require the doing of independent acts. The illegality of one con- 
tract does not extend to another unless the two are united either in 
considération or promise. Hanover National Bank v. First National 
Bank 109 Fed. 421, 48 C. C. A. 482. Such a union does not exist 
between the contracts in question. The bonds were not given to secure 
the performance of the contracts between Atkins and the city, but to 
secure independent contracts of materialmen and laborers. Even 
when a single contract embraces several agreements, some légal and 
others illégal, it is the duty of the court to separate the good from the 
bad, when that is possible. Choctaw, O. & G. R. Co. v. Bond, 160 
Fed. 403, 87 C. C. A. 355; Lingle v. Snyder, 160 Fed. 627, 87 C. C. 
A. 529. This rule would be more readily applied when the agreements 
are contained in separate ' instruments. The plaintiff could hâve es- 
tablished its case without any aid from the illégal contracts. It is 
true that it pleaded those contracts in its complaint, and introduced 
them as part of its case upon the trial. This, however, was not neces- 
sary. The proof of the bonds, and the nonpayment of the purchase 
price of the brick used in constructing the improvements referred to 
in the bonds, would hâve made out a complète case in plaintifï's favor. 
It is what is necessary to be shown, rather than what is in fact showri, 
that indicates whether the union between two contracts is such as ta 
involve one in the illegality of the other. A suggestion is also made in 
argument that Atkins was a mère figurehead, and that the real con- 
tracter with the city was the Diamond Brick & Tile Company. The 
évidence fails to support this charge. The only connection shown by 
the évidence between the corporation and Atkins was its request of 
him to submit bids for the doing of the work. There is no évidence 
whatever that the Diamond Brick & Tile Company supported him in 
the performance of his contract, or that he was in any way its agent. 
The purchase price of the brick was about three-eighths of the contract 
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prite for the improvement, and there is no évidence that the brick 
company had anything to do with the other important features of 
the paving, or was concerned in supplying the brick, except to sel! 
them at a stipulated price. We can find between the bonds sued upon, 
and the contracts between Atkins and the city, no such connection as 
would justify extending the illegality of the latter to the former. 

Second, it is urged that because the plaintif! knew of the illegality 
of the contracts between Atkins and the city, and that the brick it sup- 
plied were to be used in the performance of those contracts, it became 
by reason of its knowledge a party to such illegality, so as to defeat its 
right to recover the purchase price of the brick. To so hold would 
be to extend unwisely the effect upon a contract of sale of the vendor's 
knowledge of the use to which property is to be devoted. It is now 
the holding of American courts that the knowledge of a vendor that 
property is purchased to be sold or used in violation of law does not 
defeat his right to recover its price, except in the case of heinous 
crimes. Wald's Pollock on Contracts (3d Ed.) 485. But hère the use 
to which the bricks were to be devoted was not illégal. The utmost 
that can be contended is that they were to be used in the performance 
of illégal contracts. Even as to that, however, it should be noticed 
that the contracts were not illégal as to their object, but solely because 
they were entered into without compétitive bidding. The paving of the 
street was, of course, a perfectly lawful enterprise. To hold that a 
sale of personal property is illégal because the vendor knows that the 
property is to be used in the performance of a contract, lawful in its 
object, but illégal because let in violation of law, would affix to a 
vendor's knowledge vitiating results beyond anything required by 
judicial authority or sound public policy. 

It follows that, if the bonds sued upon are illégal, the vice must 
spring not from their connection with the contracts between Atkins 
and the city, but from the contracts between the plaintiff and Atkins 
for the purchase and sale of the brick. If the latter contracts are in- 
fected with illegality, the bonds cannot be resorted to as a means of 
collecting their considération. It is elementary that ail securities for 
the performance of illégal contracts are tainted with their vice. This 
brings us to the third ground upon which the défense of illegality is 
rested. It is urged that the Diamond Brick & Tile Company, by its 
conduct leading up to the award of the contracts to Atkins, became an 
aider and abettor of their illegality ; that it was the prime mover in 
limiting the pétitions and the spécifications to its particular brand of 
brick ; that its purpose was to induce the making of contracts in such 
a form that the successful bidder would be compelled to purchase the 
brick for making the improvement of that company; and that to allow 
the plaintiff to recover in the présent suit would be to give judicial 
aid to a willful wrongdoer in gathering the fruits of his wrongdoing. 
This is the only défense that lias apparent merit. It can hâve no ap- 
plication to the contract which was made directly between the plaintiff 
and Atkins for the brick used in paving Fifth street from Reynolds 
avenue to Central avenue. There is no évidence in the record tending 
to show that the plaintiff had anything to do with that transaction until 
more than a year after the contract was let to Atkins and the bond 
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given by the défendant. As to this contract, it was simply a vendor 
of material. It was in no way concerned either with the pétition or, 
the transactions with the city. The utmost that can be said against it 
îs that it may hâve known that the Diamond brick had been illegally 
specified as the only brick to be used in the improvement. but it had in 
no way aided in causing such spécification. As we hâve already in- 
dicated, that knowledge alone would not defeat its right of recovery. 
So, as to this contract, the direction of a verdict in favor of the de- 
fendant for illegality was clearly erroneous. 

As to the other two contracts, the plaintifï is the assignée of the 
Diamond Brick & Tile Company, and stands in its shoes. If the dé- 
fense i J illegality would be available against that Company, it must 
prevail against the plaintifï. Did the conduct of the Diamond Brick & 
Tile Company involve such moral turpitude as to deprive it of any 
standing in a court of justice? There is no évidence nor any charge 
that the company or its agents in their dealings with the property own- 
ers or the city authorities wert guilty either of misrepresentation or 
corruption. Their conduct, so far as this record discloses, was open 
and aboveboard. The property owners and the city authorities must 
hâve known that the company was seeking to hâve its brick used in 
making the improvements. Their spécification appeared conspicuously 
upon the face of ail the writings and public advertisements, and the 
conclusion is irrésistible that ail parties concerned were fully cognizant 
of the facts. Thèse documents were under the direct examination of 
the city engineer and the city attorney. Most of them were drafted 
by those officers. The resolutions, contracts, and ordinances, ail desig- 
nating No. 1 Diamond brick, were passed upon and approved by the 
city council and the mayor. The attention of compétitive manufac- 
turers of brick was drawn to the subject by public advertisement. 
There was ample time for discovery and objection. More than one 
year was consumed between the circulation of the pétitions and the 
commencement of work upon the improvements. No officer of the 
city, no owner of property, no compétitive manufacturer of brick, 
made any objection to the spécification or challenged its legality. 
When those who hâve a direct property interest, and those who are 
charged with the officiai duty of observing the law, and whose judg- 
ment is not deceived by fraud or perverted by corruption, approve and 
joir. in the spécification of the spécial make of brick, can it be said 
that the Diamond Brick & Tile Company ought to hâve known that 
such spécification was wrongful and illégal? The Suprême Court of 
Kansas, in the case of Barber Asphalt Paving Company v. Botsford, 
56 Kan. 532, 44 Pac. 3, had decided that it was legitimate for a ma- 
terialman, desiring the use of his article in improving a street, to 
circulate pétitions among property owners specifying such material, 
and to hire agents to urge upon such property owners and the city 
authorities the advantage of its exclusive use. It was the holding of 
a majority of American courts that, notwithstanding statutes requiring 
compétitive bids for public work, it was still permissible to specify 
patented articles which, from the nature of the case, excluded compéti- 
tion. 1 Abbott, Municipal Corporations, 695. There had been no déci- 
sion of any court of Kansas holding that, where the material admitted 
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of compétitive bidding among différent manufacturers, it rendered 
proceedings for the making of a public improvement void if the article 
of a single manufacturer was designated. Nor had there been any 
décision declaring the effect of the statute requi t ring pétitions of prop- 
erty owners to contain "a spécifie description of the material to be 
used." It should further be noted that the spécification complained 
of violated no express language of the statute. It was not in terms 
prohibited. Its illegality is not derived from the words of the act, but 
from the gênerai policy which underlies it. In the light of ail thèse 
circumstances, the plaintifï's conduct may well be attributed to the 
honest zeal of a vendor rather than to a willful purpose to promote 
an illégal transaction by aid and counsel. The law on the subject at 
the time the contracts were made was such that laymen might very 
well hâve entertained the belief that it was legitimate to secure the 
spécification of a particular manufacture for the making of such im- 
provements. The line that séparâtes patented articles from those not 
patented, so far as the policy of the law requiring compétitive bidding 
is concerned, is not one of conspicuous clearness, or such as would 
be likely to impress the mind of the ordinary business man. We do 
not think it can properly be said that the conduct of the brick company 
was willfully illégal; and it is only willful wrongdoing that ought to 
defeat the right of a vendor to recover the purchase price of an article 
sold upon a collatéral and independent transaction. ' The whole sub- 
ject involves simply the question of what will best promote a sound 
public policy. Even in dealings with municipal authorities, some room 
must be left for the zeal of vendors who are free from f raud or cor- 
ruption. We think the public policy which underlies the statute in 
question is given its full measure of effect when the original contract 
is held to be void. The law requiring compétitive bidding is for the 
protection of property owners. To allow them, or the city on their 
behalf, to set up at any time the illegality of the transaction, will en- 
force the policy which the Législature had in view in passing the law. 
Such was the redress afforded in the cases which hâve been urged upon 
our notice. Smith v. City of Syracuse, 17 App. Div. 63, 44 N. Y. 
Supp. 852, and Swift v. City of St. Louis, 180 Mo. 80, 79 S. W. 172. 
were suits brought by property owners to restrain the awarding of 
contracts based upon spécifications which prevented fair compétitive 
bidding. In Shoenberg v. Field, 95 Mo. App. 241, 68 S. W. 945, and 
Curtice v. Schmidt, 202 Mo. 703, 101 S. W. 61, the same facts were 
interposed by a taxpayer as a défense to an action to enforce payment 
of spécial assessments. So far as we are aware. National Surety Co. 
v. Kansas City Hydraulic Press Brick Co, 73 Kan. 196, 84 Pac. 1034, 
is the only instance in which the illegality lias been extended to col- 
latéral contracts. 

The important case of McMullen v. Hoffman, 174 U. S. 639, 19 
Sup. Ct. 839, 43 L- Ed. 1117, is forcibly urged upon our attention by 
learned counsel for défendant as a controlling authority upon the 
question now under considération. In that case plaintiff and défend- 
ant entered into an agreement to submit secret bids for a public im- 
provement, and further agreed that, if they were successful in obtain- 
ing the contract, it should be carried out for their mutual profit or loss. 
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The action was brought to secure an accounting upon this contract. 
As the court says, the vice of such a combination "lies in the fact 
of secrecy, concealment, and déception." It further characterizes the 
conduct of the parties as follows : 

"But in this caso tlicre is more even than concealment. Tliere is tlie active 
fraud in the puttiug in of thèse, in substance, fictitious bids, in their (liftèrent 
names, but in truth forming no compétitive bids, and put in for the purpose 
already stated. * * * The making of fictitious bids unrter the cireumstanoes 
detailed herein is in its essence an illégal and most improper act ; indeed, it 
is a plain fraud, perpetrated in the effort to obtain the desired resuit." l'âge 
052 of 174 U. S., page 844 of 19 Sup. Ct. (43 L. Ed. 1117;. 

In the présent case, as we hâve already pointed out, there is no 
showing of concealment or misrepresentation. In McMullen v. Hoff- 
man, again, the suit was brought upon the original contract. If the 
Diamond Brick & Tile Company had been a successful bidder for the 
paving of the streets, and the présent suit had been brought against 
the city to enforce a contract entered into pursuant to such bid, the 
two cases would hâve been more nearly parallel. Even then they 
would hâve been distinguished by the fact that in the présent case no 
fraud or déception was practiced upon the municipal authorities, a fea- 
ture which was the very basis of décision in McMullen v. Hoffman. 

Neither the surety company nor Mr. Atkins ought to be permitted 
to vicariously assert the rights of property owners for the purpose of 
defeating the recovery of the purchase price of the brick which Mr. 
Atkins received and used in paving the streets, and for which he has 
been paid in full. The Suprême Court of the United States, in passing 
upon a similar défense in Eield v. Barber Asphalt Co., 194 U. S. 618- 
624, 24 Sup. Ct. 784, 48 h. Ed. 1142, used the following language: 

"It is aileged that the tax bills should be held void because they were ob- 
tained by undue influence of the agents of the paving company improperly ex- 
ercised to obtain the needed municipal action. The court belovv held, and an 
examination of the testimony has brought us to the same conclusion, that there 
was nothing in the case to establish the charges of fraud and corruption, al- 
though the record itself shows that an agent of the défendant company was 
active and perhaps influential in obtaining signatures to the pétition which 
speeifled Trinidad Lake Asphalt for this improvement ; yet, in the absence of 
fraud or corruption, we do not think the contract and resulting levies can be 
set aside for this reason. It is one thing to disapprove of such measures as a 
matter of propriety of action, but quite another to set aside the contract, es- 
pecially after the full performance of its terms." 

It is of capital importance in passing upon the présent défense to 
estimate justly the degree of misconduct of which the Diamond Brick 
& Tile Company was guilty, because whether the taint of illégal con- 
duct shall be extended to collatéral transactions dépends to a large 
extent upon the gravity of its moral turpitude. Mr. Justice Holmes, 
when speaking as Chief Justice of the Suprême Court of Massachu- 
setts, in Graves v. Johnson, 179 Mass. 53, 60 N. E. 383, 88 Am. St. 
Rep. 355, emphasizes this distinction: 

"It may be," he says, "that, as in the case of attempts, the line of proximity 
will vary somewhat according to the gravity of the evil apprehended." 

To sell intoxicating liquor, with the knowledge that the purchaser 
intends to resell it in violation of statute, does not defeat an action 
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for the purchase price. But if an article is sold with knowledge that 
the purchaser intends to use it for the commission of a felony, a dif- 
férent rule should be applied. Wald's Pollock on Contract (3d Ed.) 
485. Judging the conduct of the Diamond Brick & Tile Company in 
the light of the circumstances as they existed at the time of the trans- 
actions, we cannot attach to it such moral turpitude as would justify 
a déniai of plaintiff's right to recover the purchase price of the brick 
furnished for thèse improvements, for which the city has paid in full, 
and to which no objection has been made by the parties directly con- 
cerned. 

The statute of Kansas requiring contractors for public improve- 
ments to exécute and file a bond to secure the payment of claims of 
mechanics and materialmen contains a provision "that no action shall 
be brought on said bond after six months from the completion of said 
public improvements or public buildings." The plaintiff brought an 
action within the six months' limitation in the courts of Kansas, and re- 
covered a judgment in the trial court which was rêver sed on appeal, 
and a new trial granted. National Surety Company v. Kansas City 
Hydraulic Press Brick Company, 73 Kan. 196, 84 Pac. 1034. Upon 
the remittitur coming down the plaintiff dismissed its action without 
préjudice on September 24, 1906, and commenced the présent action 
September 26th of the same year. Section 4451, Gen. St. Kan. 1901, 
reads as follows: 

"If any action be commenced within due time, and a judgment thereon for 
the plaintiff be reversed, or if the plaintiff fail in such action otherwise than 
upon the merits, and the time limited for the same shall hâve expired, the 
plaintiff, or if he die and the cause of action survive, his représentatives, may 
commence a new action within one year after the reversai or failure." 

The présent action was commenced within less than one year after 
the dismissal of the former action, but more than six months after the 
completion of the improvement. So, unless it is protected by the 
statute last quoted, it is barred by the six months' limitation fixed by 
the original statute. In support of its défense, based on the statute 
of limitations, défendant first urges that the right of action is given 
by statute, and the limitation is, therefore, a part of the right, so that 
plaintiff had no cause of action after the expiration of the six months' 
period ; citing Rodman v. Mo. Pac. R. R. Co., 65 Kan. 645, 70 Pac. 
642, 59 L, R. A. 704, and The Harrisburgh, 119 U. S. 199, 7 Sup. Ct. 
140, 30 L. Ed. 358. In our judgment, plaintiff's cause of action is 
not given by statute. The rule invoked is applied to rights unknown 
to the common law, and created solely by statute, such as the right 
of recovery for death by wrongful act (The Harrisburgh, 119 U. S. 
199, 7 Sup. Ct. 140, 30 L. Ed. 358; Boston & Maine R. R. Co. v. 
Hurd, 108 Fed. 116, 47 C. C. A. 615, 56 L. R. A. 193 ; Theroux v. 
N. P. R. R. Co., 64 Fed. 84, 13 C. C. A. 52); the right to recover 
damages against cities and counties for injuries caused by mobs (Hill 
v. Board of Supervisors, 119 N. Y. 344, 23 N. E. 921). In the présent 
case, while the statute required the contractor to furnish a bond, the 
right of action is not created by the statute. It imposed no liability 
upon the défendant. On the contrary, defendant's liability arises 
solely out of contracts into which it voluntarily entered for a valuable 
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considération. In the case of statutes creating stockholders' liability, 
the cause of action rests much more closely upon the statute than in 
the présent case, and yet it is held that the limitation in such statutes 
is not a part of the right. The liability, "though statutory in its origin, 
is contractual in its nature." Ramsden v. Knowles, 151 Fed. 721, 724, 
81 C. C. A. 105, 108, 10 h. R. A. (N. S.) 897. The limitation in the 
présent case, therefore, is no part of the right, but relates exclusively 
to the remedy. 

Section 4451, above quoted, giving an additional year in which to 
commence a new action, is a part of article 3 of the Code of Civil 
Procédure of Kansas, being section 23 of that Code as originally en- 
acted. Section 4443 (being section 15 of the Code of Civil Procédure) 
is a part of the same article, and reads as f ollows : 

"Civil actions can only be commenced within the periods prescribed in tins 
article, after the cause of action shall hâve accrued ; but where in spécial 
cases a différent limitation is prescribed by statute, the action shall be gov- 
erned by such limitation." 

By virtue of this section it is contended that section 4451 giving the 
additional year in which to begin a new action, is confmed to the nu- 
merous actions provided for in article 3, and that, when a period of 
limitation is prescribed by an independent statute like the on? hère 
involved, the limitation is absolute, and not subject to enlargement by 
section 4451. We cannot adopt that construction of thèse statutes. 
Article 3 of the Kansas Code of Civil Procédure was taken almost 
literally from the original New York Code of Procédure of 1848. It 
contains a gênerai scheme of limitations for ail the ordinary civil ac- 
tions. In New York, however, it was intended to fit into an im- 
mense body of statutory laws, the accumulation of half a century, 
among which were many spécifie limitations for particular actions. 
The same situation was true in a .less degree in Kansas when the Code 
of Civil Procédure was adopted there. Section 4443 was designed to 
meet this condition. It simply ordains that, when a particular period 
is fixed by an independent statute for the bringing of a spécifie action, 
that period shall control rather than the period specified in the gênerai 
scheme contained in article 3. It deals exclusively with the period of 
limitation. At the end of that article, however, are found seven sec- 
tions which do not deal with the period of limitation, but. with gênerai 
subjects applicable to ail limitations of actions. In the New York 
Code they are set off in a separate chapter headed "General Provisions 
as to Time of Commencing Actions." They involve such matters as 
concealment of the défendant or his absence from the state, disabilities, 
judicial restraints, reversai of judgments on appeal or dismissal other- 
wise than on the merits, part payment or other acknowledgments of 
liability, and when actions shall be deemed to be commenced. Most 
of thèse provisions hâve beën a part of the law of the limitation of ac- 
tions from the very inception of that law. As the New York Court 
of Appeals says, when discussing the same question under their Code 
that we are now considering: 

"It is diffleult to conceive how any spécial limitation applicable to any class 
of actions can be administered without producing great injustice, unless the 
courts are at liberty to apply to such cases, when necessary, at least some of 
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the gênerai provisions mentioned, and which are necessary to a just applica- 
tion of ail such statutes." Hayden v. Pierce, 144 N. Y. 512, 518, 39 N. E. 638, 
640. 

Thèse provisions show by the generality of their language that they 
were intended to apply to the limitation of ail classes of actions, unless 
the statute creating such limitations expressly déclares a contrary in- 
tent. "If any action be commenced," "In any case founded on con- 
tract," "If a person entitled to bring an action * * * be under 
any légal disability, every such person," such is the form of expres- 
sion used in thèse gênerai provisions. They clearly indicate an inten- 
tion that they shall be applied to ail statutes of limitation, unless such 
statutes themselves indicate a contrary intent. It is true that in a few 
exceptional cases the time for the commencement of actions may for 
spécial reasons be made absolute so as to exclude thèse gênerai provi- 
sions. But to bring a statute within this class, the purpose of the 
Législature must be clearly expressed. Such an intent will not be 
inferred from the simple prescribing of a period for the commence- 
ment of an action. 

The question whether the gênerai provisions at the close of article 
3 apply to limitations created by spécial statutes, notwithstanding sec- 
tion 4443, has been frequently raised in New York, and it has been 
uniformly held in that state that they do so apply. Hayden v. Pierce, 
144 N. Y. 512, 39 N. E. 638, was an action against an administrator. 
The claim had been presented and disallowed. A spécial statute of 
the state ordained that actions must be brought upon claims disallow- 
ed within six months after their rejection. The administrator was a 
nonresident of the state, and the action was brought more than su: 
months after disallowance of the claim. This chapter of the Code of 
Procédure of New York, the same as that of Kansas, provides that the 
period during which the défendant is absent from the state shall ht 
deducted from the periods of limitation. It was contended that th.s 
gênerai provision did not apply to limitations created by spécial stat- 
utes, but was governed by a section the same in substance as section 
4443 of the Kansas Code. Speaking to that point, the court says : 

"Do thèse words refer to ail the provisions of the chapter, or do they refec 
only to those periods of time within which the various classes of actions spec- 
ified therein are to be commenced? We think they refer to the latter, and not 
to the former; and, if this be so, it follows that there are certain provisions 
found in the chapter which apply, not only to the gênerai limitations therein 
prescribed, but to ail other limitations t< be found in other statutes, and, con- 
sequently, to those 'specially prescribed by law.' " 

In Hamilton v. Royal Insurance Co., 156 N. Y. 327, 50 N. E. 863, 
42 L. R. A. 485, involving the same question, the court says of thèse 
statutes : 

"That section (referring to the language embraced in 4443 of the Kansas 
Code) does not exempt limitations which are specially prescribed by law, or 
by the written contract of the parties, from the opération of any of the pro- 
visions of chapter 4, except so far as they establish différent periods of limi- 
tation." 

As to the fact that, when the original statute of limitations is six 
months, the saving statute granting a year after dismissal in which to 



508 107 FEDERAL REPORTER. 

bring a new action grants a longer period by the saving statute than 
was originally allowed. the same court says in Titus v. Poole, 145 
N. Y. 414, 425, 40 N. E. 288, 231: 

"There is an apparent incongruity in the partieular case, that tlie Légis- 
lature should give to a plaintiff a year al'ter the termination of the former 
suit to bring an action against an executor or administrator, when the original 
action rnust hâve been brought within six months after the l'éjection of the 
claim. But the Législature was declariug a gênerai rule applicable to ail cases, 
and made no distinction, as it miglit perhaps hâve done, if its attention had 
been drawn to the spécial case of an action to enforce a claim against the es- 
tate of a décèdent whieh had been presented and rejected." See, also, Con- 
olly v. Hyams, 176 N. Y. 403, 6S N. B. GC2. 

In some respects the décisions of the Suprême Court of Kansas on 
this subject are difncult to harmonize. Myers v. Coonradt, 28 Kan. 
151, involved a spécial statute of the state fixing a limitation of five 
years for the bringing of an action to set aside a tax deed. Such an 
action was brought within the period, but dismissed for causes which 
did not involve the merits. The court, speaking by Judge Brewer, 
held that a new action commenced after the expiration of the five 
years, but within one year after the dismissal, is saved by section 4451. 
It will be noticed that the controversy, hère presented came squarely 
within the provisions of section 4443. The statute was spécial, and 
prescribed a spécifie period of limitation. But the court in effect held 
that section 4443 did not refer to the gênerai provisions at the close 
of article 3, but was confined to the periods of limitation covered by 
the earlier sections. The same rule is reasserted in an action to set 
aside a tax deed in Douglass v. Eovell, 55 Kan. 574, 40 Pac. 917. Thèse 
décisions are not in harmony with Beebe v. Doster, 36 Kan. 666, 14 
Pac. 150, and Cartwright v. Korman, 45 Kan. 515, 26 Pac. 48, where 
it is declared that section 141 of the tax law, prescribing a limitation 
of five years within which to bring an action to set aside a tax deed, 
is not modified, controlled, or limited to any extent by the provisions 
of the Code of Civil Procédure (Gen. St. 1901, § 7680), but is complète 
in itself except so far as it is modified by other provisions of the tax 
law. As we hâve just pointée! out, the décisions first cited expressly 
held that the limitation prescribed by the tax law was controlled and 
modified by the section of the Code of Civil Procédure which allowed 
one year within which to bring a new action. The décisions last cited, 
however, are in no way inconsistent with the claim of the plaintiff in 
the présent suit. Section 141 of the chapter on taxation is not proper- 
ly a statute of limitations. By other sections of the statute the holder 
of a tax deed is deemed to be in possession of the property from the 
time the deed is recorded. The five-year limitation prescribed by 
section 141, therefore, is a period of prescription at the expiration of 
which a tax title becomes absolute, regardless of any actual defects 
therein. Such a limitation is identical in its results with the period of 
adverse possession required in ordinary cases of prescription. Such 
statutes are not statutes of repose affecting the remedy only, but are 
statutes of prescription fixing a period by the running of which an 
imperfect right ripens into an absolute title. Campbell v. Holt, 115 
U. S. 620, 625, 6 Sup. Ct. 209, 29 L,. Ed. 483; Langdell's Equity 
Pleading, § 118 et seq. ; Northern Pacific Railway Co. v. Ely, 197 Û. 
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S. 1, 8, 25 Sup. Ct. 302, 49 L. Ed. 639 ; Toltec Ranch Co. v. Cook, 191 
U. S. 532, 538, 24 Sup. Ct. 166, 48 L. Ed. 291. It is further true that 
the tax statute referred to shows clearly an intent of the Législature 
that the limitation which it fixes should be absolute. It provides that 
an action to recover the land or to set aside the tax deed shall be 
brought within five years from the time the deed is recorded, "and not 
thereafter." It allows expressly for two exceptions, viz., where the 
taxes hâve been paid, or the land redeemed as provided by law. The 
same statute fixes a period of limitation within which land sold for 
taxes may be redeemed, and as to the right of rédemption makes an 
exception in favor of minors and insane persons during the period of 
their disability. The court held in Cartwright v. Korman, above cited, 
that, taking ail thèse features of the statute together, there was a 
clear expression of the législative intent that no exceptions should be 
allowed except those expressly provided for. It is manifest that the 
statute hère involved contains none of the features which were con- 
trolling in that case. 

Medill v. Snyder, 71 Kan. 590, 81 Pac. 216, which is cited by coun- 
sel for défendant, also rests upon peculiar grounds. That was an 
action brought to set aside a decree admitting a will to probate. A 
statute making the probate of a will conclusive after a fixed period is 
not a statute of limitations, but a rule of property, and the disability 
of the parties interested will not operate to postpone or prevent the 
running of the time prescribed. Luther v. Luther, 122 111. 558, 38 
N. E. 166; Evansville Ice Co. v. Winsor, 148 Ind. 682, 48 N. E. 592; 
Bartlett v. Manor, 146 Ind. 621, 45 N. E. 1060 ; Cochran v. Young. 
104 Pa. 333 ; Meyer v. Henderson, 88 Md. 585, 41 Atl. 1073, 42 Atl. 
241. It is likewise true, as the court points out, that the statute there 
involved showed plainly by its language that it was the purpose of the 
Législature that the fixed period should be absolute, and not subject to 
such conditions as the disability of the plaintiff. This purpose was 
manifested not only by emphatic language, but by the fact that spécifie 
provision was made for the disability of minors ; and thus the inten- 
tion was clearly indicated that other disabilities should not be allowed. 

In Seaton v. Hixon, 35 Kan. 669, 12 Pac. 22, and Hobbs v. Spencer, 
49 Kan. 769, 31 Pac. 702, new actions for the foreclosure of mechanics' 
liens were permitted, under section 4451, after the running of the stat- 
ute of limitation prescribed by the mechanic's lien law. The court in 
the first case, in support of its opinion, refers to the fact that the 
mechanic's lien law is a part of the Code of Civil Procédure, and pro- 
vides that, in actions to foreclose such liens, "the practice, pleadings 
and proceedings shall be in conformity with the rules prescribed by 
the Code of Civil Procédure so far as the same are applicable." We 
cannot attach any significance, on the question of the statute of lim- 
itations, to this référence in the mechanic's lien law to the Code of 
Civil Procédure. "Practice, pleadings and proceedings" appropriately 
refer to the steps in the prosecution of a civil action, and not to the 
limitation of such actions. It is likewise true that any civil action in a 
state having a Code of Civil Procédure would be governed as to such 
matters by the Code. This référence in the mechanic's lien law seems 
to be simply a rather clumsy method of expressing the idea that such 
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liens may be foreclosed by an ordinary civil action. In ail récent com- 
pilations of the Code of Civil Procédure of Kansas, the statute requir- 
ing contractors for public improvements to exécute and file a bond for 
the payment of laborers and materialmen, is appropriately placed in 
the chapter on mechanics' lien. Gen. St. 1901, §§ 5130, 5131. Those 
bonds simply take the place of the property that under ordinary cir- 
cumstances would be chargeable with the liens of such claimants. The 
reason which would exempt actions for the foreclosure of mechanics' 
liens from section 4443 would likewise exempt suits upon bonds given 
by public contractors. 

The trial court committed no error in deciding the issue upon the 
statute of limitations in favor of the plaintiff. 

The judgment below is reversed, and the cause is remanded with 
directions to grant a new trial. 



TTNITEI) STATES v. SOUTHERN PAC. R. CO. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1909.) 

No-. 1,453. 

1. Public Lands (§ 88*)— Railroad Grant— Indemnité Lands— Conflicting 

Grants— Effect of Forfeiture. 

The right given the Southern Pacifie Railroad Company by Act July 27, 
1860, c. 278, 14 Stat. 292, to sélect lieu lands within the indemnity limita 
for lands lost within the primary limita of the grant thereiu ruade, dé- 
pends upon the status of such lands at the time of sélection and not at 
the time of the grant, and such sélections may be made of lands which 
were granted by the same act to the Atlantic & Pacific Railroad Company 
in California since the forfeiture of such grant and the restoration of the 
lands to the public domain by Act July 6, Ï886, c. 637, 24. Stat. 123. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 267, 268; 
Dec. Dig. § 88.*] 

2. Public Lands (§ 88*) — Riarres TTndeb Railroad Land Grant — Effect of 

FORFKITURE— CONCLUSIVENESS OF DECREE- 

A decree quieting the title of the United States to certain lands as 
against any right or daim of the Southern Pacific Railroad Company 
thereto was conclusive against the Company as to any right it had to sé- 
lect such lands as lieu lands under grants then in force,, whether such 
right had then been asserted or not, and the company could not there- 
after make valid sélections of any of such lands under the prior acts. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 206, 267; 
Dec. Dig. § 88.*] 

Appeal from Circuit Court of the United States for the Southern 
District of California. 
For opinion below, see 152 Fed. 303. 

Robt. T. Devlin, U. S. Atty., and Geo. Clerk. Asst. U. S. Atty. 
William Singer, Jr., and Wm. F. Fferrin, for Southern Pac. R. Co. 
and other défendants. 

Before GILBERT and MORROW, Circuit Judges, and DE HA- 
VEN, District Judge. 

*For other cases see same topie & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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DE HAVEN, District Judge. This action was brought by the 
United States against the Southern Pacific Railroad Company and 
other défendants to obtain a decree quieting its title to a large body 
of land, described in the bill of complaint, and for an accounting. 
Upon the pleadings and proofs a decree was entered in the Circuit 
Court quieting the title of the United States to certain of the lands 
described in the bill, and dismissing the bill as to the remainder of the 
lands in controversy. Both parties hâve appealed to this court. 

The following facts are shown by the record: The lands in con- 
troversy are within the primary limits of the grant made July 27, 
1866, c. 278, 14 Stat. 292, to the Atlantic & Pacific Railroad Com- 
pany, and are also within the. indemnity limits of the grant made 
to the Southern Pacific Railroad Company by the same act. The At- 
lantic & Pacific Railroad Company failed to construct a road over any 
portion of the line definitely located by it in California, and Congress 
on July 6, 1886, c. 637, 24 Stat. 123, forfeited the grant made to 
that company, in so far as the same covered lands "adjacent to and 
coterminous with the uncompleted portions of the main line of its 
road, and embraced within the grant and indemnity limits as con- 
templated to bë constructed under and by the provisions of the said 
act of July 27, 1866." Afte'r the forfeiture of the Atlantic & Pa- 
cific Railroad Company's grant, and the restoration of the lands em- 
braced therein to the public domain, the Southern Pacific Railroad 
Company selected the lands in controversy as indemnity lands under 
the grant made to it by Act July 27, 1866, 14 Stat. 292, and the Unit- 
ed States, prior to the commencement of this action, issued its pat- 
ents to the défendant railroad company for part of the lands so 
selected, and that company's application to sélect the remainder of the 
lands in controversy as indemnity lands is pending in the Department 
of the Interior. 

1. It is claimed by the United States, on its appeal, that the South- 
ern Pacific Railroad Company could not legally sélect as indemnity, 
under its grant of July 27, 1866, lands within the place limits of the 
forfeited Atlantic & Pacific grant, of the same date; that, when the 
grant to the Atlantic & Pacific Railroad Company was forfeited, the 
forfeiture was for the benefit of the United States alone, and the 
Southern Pacific Railroad Company acquired no benefit or advantage 
from such forfeiture. în support of this contention the cases of 
the United States v. Southern Pacific Railroad Company. 146 U. S. 
570, 13 Sup. Ct. 152, 36 E- Ed. 1091, United States v. Colton Marble 
& Lime Co., 146 U. S. 615, 13 Sup. Ct. 163, 36 L. Ed. 1104, and 
Southern Pacific Railroad Co. v. United States, 168 U. S. 1, 18 Sup. 
Ct. 18, 42 E. Ed. 355, are cited. We do not think thèse cases sustain 
the proposition for which the United States contends. 

The first was an action by the United States to quiet its title tô 
certain lands claimed by the Southern Pacific Railroad Company, 
under the grant made to it by the act of Mardi 3, 1871, and the lands 
in controversy were situate within the primary limits of that grant, 
and of the grant made to the Atlantic & Pacific Railroad Company 
by the act of July 27, 1866. It was held that both of the grants were 



512 167 FEDERAL REPORTEE. 

in prœsenti, and that title to the lands in controversy in that case 
pàssed to the Atlantic & Pacific Railroad Company under its senior 
grant, and that when such grant was forfeited the title to the lands 
within its primary limits did not vest in the Southern Pacific Rail- 
road Company under its grant of March 3, 1871. 

In the case of United States v. Colton Mafble & Lime Co., 146 
U. S. 615, 13 Sup. Ct. 163, 36 L. Ed. 1104, the lands in suit were 
within the granted limits of the Southern Pacific Railroad Company 
under its grant of March 3, 1871, and within the indemnity limits 
of the prior grant made to the Atlantic & Pacific Railroad Company, 
and it was held by the court, as stated in the syllabus of its opinion : 

"The proviso in the act of March 3, 1871, 16 Stat. 573, e. 122, granting lands 
in aid of the construction of the Southern Pacific Railroad conipany, that 
the grant should 'in no way affect or impair the rights, présent or prospective, 
of the Atlantic and Pacific Railroad Company,' operated to exempt the in- 
demnity lands of the Atlantic & Pacific Railroad Company from the grant to 
the Southern Pacific Company." 

So, also, in the case of Southern Pacific Railroad Co. v. United 
States, 168 U. S. 1, 18 Sup. Ct. 18, 42 L. Ed.. 355, the Southern 
Pacific Railroad Company claimed title to the land there in contro- 
versy under its grant of March 3, 1871, and the question whether 
that company had the right to make indemnity sélections under its 
grant of July 27, 1866, of lands lying within the granted limits of 
the forfeited grant to the Atlantic & Pacific Railroad Company, was 
not discussed by the court. 

The question to be hère decided does not arise under the act of 
March 3, 1871, but relates to the right of the Southern Pacific Rail- 
road Company to sélect the land in controversy as indemnity lands 
under Act July 27, 1866, 14 Stat. 292. By that act there was granted 
to that company: 

"Every alternate section of pablic land, not minerai, designated by odd 
numbers, to the amount of * * * ten alternate sections of land per mile on 
each side of said railroad Une wherever it passed through any state, and 
whenever on the Une thereof the United States hâve full title, not reserved, 
sold, granted, or otherwise appropriated, and free from pre-emption or other 
claims or rights at the time the Une of said road is designated by a plat 
thereof, filed in the office of the Commissioner of the General Land Office; 
* * * , and whenever, prior to said time, any of said sections or parts of 
sections shall hâve been granted, sold, reserved, occupied by homestead set- 
tiers, or pre-empted, or otherwise disposed of, other lands shall be selected 
by said company in lieu thereof, under the direction of the Secretary of the 
Interior, in alternate sections, and designated by odd numbers, not more than 
ten miles beyond the limits of said alternate sections, and not including the 
reserved numbers." 

We think under this statute the défendant railroad company was 
granted the right to sélect, as indemnity, for lands lost within the 
primary limits, any alternate sections of land within the indemnity 
limits of the grant, nonmineral in character, and not granted, sold, 
reserved, or otherwise appropriated at the date of the sélection. In 
other words, the right of the défendant railroad company to make 
sélections of indemnity lands under its grant dépends upon the status 
of the lands at the date of sélection, and not upon their status at the 
date of the act making the grant. This conclusion is supported by 
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the cases of Ryan v. Railroad Co., 99 U. S. 382, 25 L. Ed. 305; 
United States v. Central Pac. Railroad Co. (C. C) 26 Fed. 479. 

There is nothing in the act above quoted which indicates any in- 
tention upon the part of Congress to exclude from sélection as in- 
demnity lands any land which at the date of sélection was nonmineral 
public land, and not otherwise appropriated or disposed of. 

In Barney v. Winona & St. Peter Railroad Co., 117 U. S. 228, 
6 Sup, Ct. 654, 29 L. Ed. 858, the Suprême Court, in construing a 
grant similar to that contained in the act of July 27, 1866, said: 

"In the construction of land grant acts in aid of railroads, there is a well- 
established distinction observed between 'granted lands' and 'indemnity lands.' 
The former are those falling within the limits specially designated, and the 
title to which attaches when the lands are located by an approved and accept- 
ed survey of the line of the road filed in the Land Department as of the date 
of the act of Congress. The latter are those lands selected in lieu of parcels 
lost by previous disposition or réservation for other purposes, and the title 
to which accrues only from the time of their sélection." 

See, also, United .States v. Missouri, Kansas & Texas Railroad Co., 
141 U. S. 358, 12 Sup. Ct. 13, 35 L,. Ed. 766 ; Southern Pacific v. 
Bell, 183 U. S. 675, 22 Sup. Ct. 232, 46 L. Ed. 383. 

Our conclusion upon this point is that the lands involved in the 
appeal of the United States were legally selected by the défendant 
railroad company, because at the date of their sélection they were 
unappropriated public lands, and that as to such lands the bill was 
properly dismissed. 

2. The question presented by the appeal of the Southern Pacific 
Railroad Company is as to the effect of a final decree rendered on 
July 19, 1894, in an action brought by the United States against 
the Southern Pacific Railroad Company to quiet title to the lands 
involved in this appeal, and in which action it was adjudged that 
the United States was the owner in fee simple of said lands, and the 
decree further provided: 

"That the défendants are, and eaeh of them is, forever enjoined and re- 
strained from * * * claiming or asserting any right, title, or interest in 
or to the said lands, or any part thereof." 

The contention of the Southern Pacific Railroad Company is that 
this decree does not bar its présent assertion of title to the lands 
affected thereby, because the indemnity sélections under which it 
now claims were not made until long subséquent to the entry of the 
decree referred to ; and it is urged that by such sélection the défend- 
ant has acquired a new title, one which it did not possess at the time 
of the rendition of the former decree, and therefore not concluded by 
it. There is, of course, no déniai of the gênerai rule that a judg- 
ment in éjectaient or other action affecting title to real estate does 
not deprive the party found without title of the right to acquire a 
new and distinct title, and, when so acquired, to assert the same 
without préjudice from the former suit; but that principle has no 
application hère, because the title under which the défendant now 
claims has its origin in a statute granting it the right under certain 
conditions to acquire the title now asserted, and this statute was 
in force at the date of the commencement of the action in which 
167 F.— 33 
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the former decree was entered. The railroad company's contingent 
right to sélect and acquire title to the lands in controversy, in that 
action as in this, was an existirig right when the former action was 
commenced, which, whether asserted or not at that time, is concluded 
by the decree. The object of the suit in which the prior judgment 
was entered was to quiet the title of the United States against ail 
claims of the défendant Southern Pacific Railroad Company, and the 
effect of the decree was to quiet the title of the United States against 
ail claims of the défendant railroad company arising under any statute 
of the United States then in force, and the Suprême Court in the case 
of Southern Pacific R. Co. v. United States, 183 U. S. 519, 22 Sup. 
Ct. 154, 46 L. Ed. 307, referring to the' cases of United States v. 
Southern Pacific Railroad Co., 146 U. S. 570, 13 Sup. Ct. 152, 36 U. 
Ed. 1091, United States v. Colton Marble & Lime Co., 146 U. S. 615, 
13 Sup. Ct. 163, 36 L. Ed. 1104, and Southern Pacific Railroad Co. v. 
United States, 168 U. S. 1, 18 Sup. Ct. 18, 42 L. Ed. 355, said: 

"Of course, the decrees that were renderéd in those cases are conclusive of 
the title to the property involved in theiu, no matter what claims or rights 
either party may hâve had and failed to produce; but as to property which 
was not inyolved in those suits, they are conclusive only as to the matters 
which were actually litigated and determined." 

It may be stated, as a well-settled principle of law, that, when 
the title of a défendant is challenged by an action to quiet title, he is 
required to plead whatever right, title, or interest he has or claims to 
hâve in the land, and a final judgment in favor of the plaintiff is res 
judicata as to every right which the défendant then had, whether as- 
serted or not. The object of this rule is to put an end to litigation. 
Dowell v. Applegate, 152 U. S. 327, 14 Sup. Ct. 611, 38 L. Ed. 463; 
Cromwell v. County of Sac, 94 U. S. 351, 24 L. Ed. 195 ; United States 
v. California & Oregon Eand Co., 192 U. S. 355, 24 Sup. Ct. 266, 48 
L. Ed. 476. 

It follows from what we hâve said that in our opinion the decree 
of the Circuit Court is right, and it is therefore affirmed. 



SOUTHERN PAC. R. CO. et al. v. UNITED STATES. 

(Circuit Court of Appeals, Nihth Circuit. February 1, 1909.) 

No. 1,492. 

Public Lands (§ 88*) — Railroad Grants — Indemnity Lands— Conflictinq 
Grants — Effect of Forfeiture. 

None of the lands within either the primary or indemnity limita of the 
grant made to the Atlantic & Pacific Railroad Company in California by 
Act July 27, 1866, c. 278, 14 Stat. 292, were subject to sélection as indem- 
nity lands by the Southern Pacific Railroad Company under the grant 
made to it by Act Mareh 3, 1871, c. 122, 16 Stat. 573, although within the 
indemnity limits of such grant, even after the former grant had been for- 
feited and the lands restored to the public domain by Act July 6, 1886, c. 
637, 24 Stat. 123. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 267, 268; 
Dec. Dig. § 88.*] 

'For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the South- 
ern District of California. 

For opinion below, see 152 Fed. 314. 

Wm. Singer, Jr., and Wm. F. Herrin, for appellants. 

Robt. T. Devlin, U. S. Atty., and Geo. Clerk, Asst. U. S. Atty. 

Before GILBERT and MORROW, Circuit Judges, and DE 
HAVEN, District Judge 

DE HAVEN, District Judge. This is an appeal by the défendants 
from a decree of the Circuit Court, Southern district of California, 
annulling a patent issued by the United States to the défendant South- 
ern Pacific Railroad Company for certain lands in the state of Cali- 
fornia. 

The bill of complaint allèges, and the agreed statement of facts 
shows, that part of the land so patented is situated within the pri- 
mary and part within the indemnity limits of the grant of land made 
to the Atlantic & Pacific Railroad Company by the act of Congress 
approved July 27, 1866, c. 278, 14 Stat. 292. The Atlantic & Pacific 
Railroad Company did not construct any portion of the road located 
by it in the state of California, as contemplated by that act, and Con- 
gress on July 6, 1886, c. 637, 24 Stat. 123, passed an act forfeiting 
the lands granted to that company, in so far as they were "adjacent 
to and coterminous with the uncompleted portions of the main line 
of said road, embraced within both the granted and indemnity limits 
as contemplated to be constructed under and by the provisions" of 
the act making the grant. The lands in controversy are within the 
indemnity limits of the grant made to the Southern Pacific Railroad 
Company by Act March 3, 1871, c. 122, 16 Stat. 573, and were se- 
lected by that company as indemnity lands after their restoration to 
the public domain by the act of July 6, 1886, forfeiting the grant 
previously made to the Atlantic & Pacific Railroad Company. It 
is not claimed by the United States that the Southern Pacific Rail- 
road Company did not earn the lands granted to it, nor that it was 
not entitled to make indemnity sélections to take the place of odd- 
numbered sections within the primary limits of the grant to which it 
failed to acquire title. But the objection urged to the validity of the 
sélections in controversy is that the lands were not subject to sélec- 
tion by that company, because they are ail either within the primary 
or within the indemnity limits of the prior grant made to the Atlantic 
& Pacific Railroad Company, and this was the view taken by the 
Circuit Court. 

1. The contention of the Southern Pacific Railroad Company on 
this appeal is that, as the lands were public lands, open to settlement 
and entry, at the date of sélection, such sélection was valid. Section 
23 of Act March 3, 1871, 16 Stat. 573, under which the appellant 
claims, reads : 

"That for the purpose of Connecting the Texas Pacific Railroad with the 
city of San Francisco, the Southern Pacific Railroad Company of California 
is herehy authorized (subject to the laws of California) to constr -r a line of 
railroad from a point at or near Tahachapa Pass by way of Los Angeles, to 
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the Texas Pacific Railroad at or near the Colorado river, wlth tlie saine 
rights, grants, and privilèges, and subject to the same limitations, restrictions 
and conditions, as were granted to said Southern Pacifie Railroad Company 
by California by the act of July twenty-seven, eighteon hundred and sixty-six: 
Provided however, that this section, shall in no way aiïect or impair the 
rights, présent or prospective, of the Atlantic and Pacific Railroad Company, 
or any other railroad company." 

In discussing the effect of the proviso contained in this section, 
the Suprême Court, in the case of United States v. Colton Marble & 
Lime Co., 146 U. S. 615, 13 Sup. Ct. 163, 36 L,. Ed. 1104, said: 

"One thing that distinguishes the grant of 1871 to the Southern Pacific 
Railroad Company from most, if not ail, other land grants, is the proviso, 
somewhat considered in the opinion in the former cases, and vvhich reads: 
'Provided however, that this section shall in no way affect or impair the 
rights, présent or prospective of the Atlantic and Pacific Railroad Company, 
or any other railroad company.' Carefully inserted, in a way to distiuguish 
this grant from ordinary later and conflicting grants, it must be held that 
Congress meant by it to impose limitations and restrictions différent from 
those generally imposed in such cases, and it in substance declared that the 
Southern Pacific Company should not in any event take lands to winch any 
other company had at the time a présent or prospective right. As it could 
hâve no effect upon the lands within the granted limits, it nmst hâve been 
intended to hâve some effect upon those within the indemnity limits, they be- 
ing the only lands upon which it could operate." 

It is true that in the case just cited the question before the court 
was not precisely the same as that which is presented hère, the 
controversy in that case relating to lands within the granted limits 
of the Southern Pacific Railroad Company under its grant of Mardi 
3, 1871, and the indemnity limits of the prior grant to the Atlantic 
& Pacific Railroad Company. But in the later case of Southern 
Pacific Railroad Company v. United States, 168 U. S. 1, 18 Sup. Ct. 
18, 42 L,. Ed. 355, part of the lands in controversy were indemnity 
sélections made by the Southern Pacific Railroad Company under 
the act of Mardi 3, 1871, of lands within both the primary and in- 
demnity limits of the grant made to the Atlantic & Pacific Railroad 
Company by the act of July 27, 1866 ; and in affirming the decree 
of the Circuit Court which annulled patents based upon such in- 
demnity sélections the court must necessarily hâve held, upon the 
record before it, that such sélections were invalid and the patents 
issued thereon void for that reason; and this seems to hâve been the 
construction plrfced upon the décision in that case by the Suprême 
Court, in Southern Pacific Railroad Company v. United States, 189 U. 
S. 447, 23 Sup. Ct. 567, 47 L. Ed. 896, in which the court, in speaking 
of the contention of the Southern Pacific Railroad Company that it 
had the right, under its grant of March 3, 1871, to make indemnity sé- 
lections of land within the place limits of the grant made to the Texas 
Pacific Railroad by the same act, used this language: 

"The Texas Pacific grant was declared forfeited by the act of February 
28, 1885, c. 205, 23 Stat. 337, and this forfeiture inured to the benefit of the 
United States. United States v. Southern Pacific Railroad Co., 14G TJ. S. 
570, 13 Sup. Ct. 152, 30 L. Ed. 1091. It is argued further, however, that, if 
the Southern Pacific did not get the lands in question under its primary 
grant, it may take a part of them as indemnity lands. It is said that the 
company has a right to take them for that purpose if the status of the lands, 
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sit the time of the sélection, permits it. Ryan v. ïtailroad Co., 99 TJ. S. 3S2, 
25 L. Ed. 305. That contention seems to be disposed of by Southern Pacific 
Raiiroad v. United States, 168 U. S. 1, 47, .60, 18 Sup. Ot. 18, 42 L. Ed. 355, 
and the practiee of tlie Land Department for many years bas been incon- 
sistent with it." 

The conclusion reached by the Circuit Court is in harmony with 
the two cases last cited, and the decree is therefore affirmed. 



OLIVE v. ARMOUR & CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. February 9, 1909.) 

No. 1,807. 

BANKKUPTCY (§ 68*) — IKVOLTTNTARY PROCEEDINGS— PEESONS WHO MAY BE AD- 
JUDGED BANKRUI'T— FAIIMEKS. 

A person engaged chiefly in faraiing, and therefore exempted froin pro- 
ceedings in involuntory bankruptcy by Bankr. Act July 1, 1898, c. 541, § 
4b, 30 Stat. 547 (U. S. Conip. St. 1901, p. 3423), cannot commit an act of 
bankruptcy, and does not become subject to such proceedings, by making a 
gênerai assignment for the benefit of creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 68.* 
What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank v. First Nat. Bank, 42 C. C. A. 4.] 

Appeal from the District Court of the United States for the South- 
ern District of Georgia. 

Boykin Wright and Samuel H. Myers, for appellant. 
Austin Branch, for appellees. 

Before PARDEE and SHELBY, Circuit Judges, and BURNS, 
District Judge. 

BURNS, District Judge. On January 15, 1908, Armour & Co., 
doing business as Armour Fertilizing Works, the Hogrefe Hardware 
Company, and Mrs. Morton, as administratrix of the estate of her 
husband, filed pétition against John T. Olive, in the usual form, 
seeking to hâve him adjudged a bankrupt upon the ground that within 
four months prior thereto (December 16, 1907) the défendant com- 
mitted an act of bankruptcy, in that he made a gênerai and voluntary 
assignment of ail his assets, of every kind and description, for the 
benefit of his creditors. Said pétition contains the further alléga- 
tion that the alleged bankrupt is neither a wage-earner, nor a per- 
son chiefly engaged in farming or the tillage of the soil. On Jan- 
uary 23, 1908, the défendant filed answer alleging that for the past 
two years he was chiefly engaged in farming, and therefore exempt 
from involuntary bankruptcy. For further plea and answer he aver- 
red that the indebtedness to Armour & Co. was for fertilizers for 
use upon his farms, that the indebtedness to the Hogrefe Hardware 
Company was for plows and other implements and the debt to the 
remaining creditor was balance of purchase money due upon a 
horse, which horse was used in furtherance of farm work, and that. 
ail of said creditors knew at the time of creating said indebtedness 

*For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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that the articles so purchased were intended for farm purposes. On 
February 5, 1908, the issues and évidence were submitted to the 
court, and the same day Olive was adjudged a bankrupt within the 
intent and meaning of the act of Congress relating to bankruptcy, 
from which judgment défendant prosecutes appeal, and assigns the 
folio wing error: The court having round and adjudged the facts to 
be that Olive, the alleged bankrupt, on the 16th day of December, 
1907, made a gênerai assignment for the benefit of his creditors, and 
that at said time he was engaged chiefly in farming, -the court erred 
in holding, as matter of law, that Olive, by executing said assignment, 
thereby ceased to be a person engaged chiefly in farming, eo instanti 
divesting himself of any claim of exemption he might set up in a bank- 
ruptcy court. 

L,ooking to the opinion contained in the record, we find the fur- 
ther statement : 

"When he assigns his farming property he quits farming, and that property 
is subject to his debts, just like tho property of any other nmn. His chief oc- 
cupation is not then farming, but other pursuits. I ani satisfled, so far as the 
évidence is concernerl, that he was principally engaged in farming up to the 
tiine of the assignment. 1 bave an impression that even though this gentleman 
(Olive) was largely engaged in farming, or chiefly engaged in farming, if he 
made an assignment of ail of bis property— which assignment itself would be 
a violation of the bankruptcy law — lie would not be a farmer in contemplation 
of the bankruptcy act." 

The record discloses that the creditors made application for the 
appointaient of a receiver for the estate of the alleged bankrupt, the 
application containing the following récital : 

"That the property of the said Olive consists to a very large extent of farm 
properties, in the cultivation of which there are engaged large numbers of ten- 
ants, croppers, and wage hands, and on which are at work large numbers of 
horses, mules, etc. Contracta hâve been entered into witb said tenants for the 
planting and raising of crops during the current year. It is believed that the 
farming opérations, if couducted during the current year as planued, will prove 
remunerative to the estate." 

The above statement appears to support the finding of the court 
below that Olive was "chiefly engaged in farming," and that the 
farming plans for the current year were well matured. 

The défendant testified in support of the allégation in his answer to 
the effect that he was chiefly engaged in farming. The évidence 
in support of the contention of petitioners, that Olive was not with- 
in the excepted class, and therefore a proper subject for the cog- 
nizance of a court of bankruptcy, is to the effect that he had a license 
to practice law — had out his shingle — held stock in a laundry con- 
cern, and, formerly, some interest in a defunct wood and coal busi- 
ness. The évidence shows further that within two years prior to 
the institution of this suit he had two cases in which parties desired 
a cancellation of matrimonial vows, and, not being able to give thèse 
matters personal attention, the interests of the two clients were con- 
served by other counsel. 

A ray of light upon the occupation of Olive appears in the testi- 
mony of this witness. Hon. Henry Hammond, being offered, testified 
substantially as follows: 
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"I am judge of the superior courts, Augusta circuit, and hâve been for four 
years. I know Mr. Olive very well. Am acquainted with him intlmately, and 
hâve been for a number of years. I am acquainted with his farming opéra- 
tions in Columbia county, and acquainted with him as a practitioner, as far 
as anybody could be said to be acquainted with a thing that did not exist. He 
lias had in my court only one case, which he won by the wày he struck the 
.iury. I am also acquainted with him as a fariner, having visited his farin on 
three occasions, and on horseback rode over his entire farm on ail three of 
those occasions. We hâve four distinguished farmer-lawyers at our bar. Mr. 
Olive is really a most interesting farmer ; has many acres under cultivatiou, 
magnificant barns, engines, and equipments of every kind for a farm. He has 
established kindly relations with his neighbors, and has really revolutionized 
things. Am somewhat of a farmer myself, but do not agrée with ail of his 
plans and investments; still I think he has done a wonderful work, and is 
doing it. As to his présence in the law and farming business, they are not to 
be considered in the same breath by any one who knows him in those two 
eapacities. He never practiced in the courts. I think I ne ver saw him in an 
actual trial but once in the four years I hâve been on the bencb ; that was a 
piano case, and he had his foot on the soft pedal ail the way through. Q. In 
which of the two occupations, law or farming, do you regard him as chiefly 
engagea? A. Farming, overwhelmingly." 

The clerk of the city court and the two justices of the peace were 
offered to prove that Mr. Olive had neither clients nor retainers in 
their respective courts, and they abundantly support this proposi- 
tion. The évidence further discloses that ail articles purchased from 
petitioning creditors were for the purposes of the farm, such as fer- 
tilizers, plows, and other implements. The évidence as to the chief 
occupation shows that the alleged bankrupt was born upon a farm, 
the son of a farmer, and, the law venture proving unsuccessful, he 
returned to the simple life, intending to make a good farmer out of 
the poor lawyer. 

The order of adjudication is based solely and alone upon the fact 
that, having assigned ail of his estate, he thereby committed an act 
of bankruptcy. This is one of the recognized grounds of the act 
upon which the creditors may move against the debtor, but has no 
application to the facts in this case, for the reason that those within 
the excepted and favored class, the farmer and wage-earner, can com- 
mit no act of bankruptcy. They are immune from ail proceedings 
against them in courts of bankruptcy, and that the Congress so in- 
tended is without healthy disputation. The law provides (Act July 
1, 1898, c. 541, § 4, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423]) that 
any person who owes debts shall be entitled to the benefits of this 
act as a voluntary bankrupt. Subdivision "b" provides : 

"That any natural person, except a wage earner, or a person engaged chiefly 
in farming, or the tillage of the soil, may be adjudged an involuntary bankrupt, 
upon default, or an impartial trial, and shall be subject to the provisions and 
entitled to the benefits of this act." 

From a casual inspection of the above recitation it follows that the 
wage-earner and farmer can invoke the benefit of the law, but the 
créditer, by the very terms of the act, is denied the right to proceed 
against this debtor class in courts of bankruptcy. His remedy is 
elsewhere. It is full and complète by attachment and exécution, levy 
and sale. 
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If the act of bankruptcy complained of in this case, namely, the 
gênerai assignment, should be the basis of the adjudication, it would 
be a practical nullification of the law as to a person "engaged chiefly 
in farming." It lias been repeatedly held that the avocation of a 
bankrupt after the act of bankruptcy is not controlling, and that a 
person "chiefly engaged in farming," who made a gênerai assign- 
ment for the benefit of his creditors, is not subject to the provisions 
of the bankrupt act. 

The receiver having been appointed upon the application of the 
creditors and the consent of the debtor, the property should be charg- 
ed with the costs of administration, and thereupon delivered to the 
assignée. 

For the reasons stated, the judgment of the district court will be 
reversed, and it is so ordered. 



THE BOVERIC. "■ 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1909.) 

No. 1,637. 

Master and Servant (§ 193*)— Feixow Servants— Hiring Servant to An- 
otheb. 

Where a charter party required the ship to furnish the power, winch, 
and winchmen for discharging cargo, that is the contribution of the vessel 
: to the common work of discharging, and a winchman so furnished is not 
a fellow servant with the men of a stevedore, employed by the charterer 
to do the other part of the work, although the foreman of the stevedores 
gives the signais for the movements of the winch ; and for the négligence 
of a winchman, resulting in injury to one of such men, the vessel is liable. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 485 ; 
Dec. Dig. § 193.* 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith, 8 
C. a A. 668 ; Flippin v. Kimball, 31 C. C. A. 286.] 

Appeal from. the District Court of the United States for the Sec- 
ond Division of the District of Alaska. 

The steamship Boveric was chartered by the Northwestern Steamship Com- 
pany, Limited, for a voyage to Nome and Solomon, Alaska, and return to 
British Columbia, to carry a cargo of coal for the charterer. On arriving at 
anchorage off Solomon, the charterer engaged the North Coast Lighterage 
Company, a corporation engaged in the business of lightering, to discharge the 
cargo, the ship to furnish steam winches and power and two winchmen to 
operate the same. The appellee was one of the stevedores of the lighterage 
company engaged in discharging the ship, and while working in the after 
hatch, loading sacked coal into the ship's slings, was injured by the falling of 
the sling and the scales attached thereto. The owners, answering the libel, 
alleged that both the charterer and the lighterage company were corporations 
of the state of Washington, and that the whole of the stock of each was own- 
ed and controlled by another corporation of that state, the Northwestern Com- 
mercial Company. Tins allégation was put in issue by the reply, and no évi- 
dence was taken to substantiate it. By the ternis of the charter party, the 
owners agreed to operate the ship at their own expense, and to furnish a full 
complément of offlcers, engineers, and seamen. It contained the following pro- 
visions: "That the ■ capta in (although appointed by the owners) shall be un- 

*For other cases see same topic & S numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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der the orders and directions of the charterers as regards employaient, agency, 
or other arrangements." "Steamer to work night and day, if required by char- 
terers, and ail steam winches to be at çharterer's disposai during loading and 
discharging, the steamer to provide men to work the same both day and night. 
if required ; charterers agreeing to pay extra expense, if any, incurred by rea- 
son of night work, at the current local rate." The court below found that thv 
accident occurred through the négligence of one of the winchmen, and held 
that the winchman was an employé of the ship, and was not a fellow servant 
with the appellee, and awarded the appellee damages in the sum of $1,500. 

Dudley Du Bose, H. Y. Freedman, T. M. Clowes, Thos. R. Shep- 
ard, W. H. Bogie, and Charles P. Spooner, for appellants. 

John Rustgard, Campbell, Metson, Drew, Oatman & Mackenzie, 
and E. H. Ryan, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
question hère is whether the appellee was the fellow servant of the 
winchman through whose négligence the in jury occurred. The rule 
is well settled, as stated by Cockburn, C. J., in Rourke v. White Moss 
Collier Co., 2 C. P. D. 209, that: 

"When one person lends his servant to another for a particular employaient, 
the servant, for anything done in that particular employaient, must be dealt 
with as the servant of the man to whom lie is lent, although he remains the 
gênerai servant of the person who lent him." 

But whether the servant of one master, when temporarily placed 
under the direction of another master as to some particular service 
to be rendered, becomes the fellow servant of the employés of the 
latter, under the varying circumstances of différent cases, often gives 
rise to question. It is impossible to harmonize the confiicting déci- 
sions or to evolve therefrom a test universally applicable. In John- 
son v. Lindsay [1891] App. Cas. 371, Lord Watson, in defining the 
circumstances under which the servant of one may become the fel- 
low servant with the servant of another, said: 

"In order to produce that resuit, the circumstances must be such as to show 
conclusively that the servant submitted himself to the control of another per- 
son than his proper master, and either expressly or impliedly consented to 
accept that other person as his master for the purposes of the common employ- 
ment." 

In Coughlan v. Cambridge, 166 Mass. 268, 277, 44 N. E. 218, 219, 
it was said : 

"The test is whether, in the particular service which he is engaged to per- 
fonn, he continues liable to the direction and control of his master, or becomes 
subject to that of the party to whom he is lent or hired." 

In the case of The Slingsby, 120 Fed. 748, 57 C. C. A. 52, a case 
similar to the case at bar, cited by the appellee, it is said that of ail 
suggested tests the most satisfactory is whether the master to whom 
the servant of another is loaned has the power of substitution of 
one man for another. In The Elton, 142 Fed. 367, 73 C. C. A. 467, 
a case also quite similar to the présent case, and relied upon by the 
appellant, it was said that the true test was whether both the serv- 
ants were at the time of the accident working in a common employ- 
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ment, under the same gênerai direction and control. We may apply 
any or ail of thèse tests to the présent case, and measured by none 
of them do we find the appellee to hâve been the fellow servant of 
the winchmen. 

No complication is brought into the case by the fact that the ship 
was under charter. The question to be solved stands as it would if 
there had been no charter party and the lighterage contract had been 
made by or on behalf of the owners. Leary v. United States, 14 Wall. 
607, 20 h. Ed. 756; Sherlock v. Alling, 93 U. S. 99, 23 L. Ed. 819; 
United States v. Shea, 152 U. S. 178, 14 Sup. Ct. 519, 38 L. Ed. 403 ; 
The Terrier (D. C.) 73 Fed. 265 ;_ McGough v. Ropner (D. C.) 87 
Fed. 534. The winchmen were in the employment of the ship. 
Among their specified duties, according to the charter party, was that 
of operating the winch in discharging cargo. In doing that work, 
according to the évidence in this case, they never left their master's 
employment, but were at ail times subject to the control of the of- 
ficers of the vessel who assigned them to their task. They were not 
lent to the lighterage company, nor were they aiding that company 
in the discharge of its contract. They were doing the services which 
the ship contributed to the common work of unloading the vessel. 
They were doing nothing for which the lighterage company was 
paid. The contract was that the ship was to furnish the power, 
the winch, and the winchmen, and the lighterage company was to do 
the rest. 

The simple fact that the- foreman of the stevedores gave the winch- 
men signais to raise and lower the winch was not in itself sufficient 
to place the winchmen under his control. In the very nature of the 
work, it was necessary that some one should give such signais, and 
the stevedores, who had charge of the loading of the sacked coal in- 
to the slings and unloading the same, were in the best position to 
give them. The lighterage company had no other control over the 
winchmen. In this respect the case differs from that of The Elton. 
In that case the testimony was that the officers of the ship had no 
direction or control of the winchman in the actual work of unload- 
ing, and that the stevedore could hâve removed him and put another 
in his place at any time. The court said : 

"If the winchman showed incompentence, It would hâve been the duty of 
the stevedore to hâve exercised this power of removal." 

In the présent case the évidence is that, prior to the accident, the 
foreman of the stevedores complained of the winchmen to the mate 
of the vessel. He testified : 

"I told him they were incompétent and careless. He said he could not do 
any better ; said I would hâve to put up with it." 

The case is identical with the leading case of Johnson v. Nether- 
lands American Steam Navigation Co., 132 N. Y. 576, 30 N. E. 
505. In that case the plaintiff was in the employment of one Lith- 
man, a stevedore engaged in unloading a vessel belonging to the dé- 
fendant. Under the contract the stevedore was to be paid a stipulated 
price per ton for unloading and the défendant was to furnish the 
steam power and a man to run the winch. The plaintiff was to give 
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the signais to the winchman. Through the négligence of the winch- 
man he was injured. The court said: 

"It is clairned that Lithrnan was an independent contractor, having charge 
of ail of the men engaged in unloading the vessel, and that the défendant is 
not Hable for the négligent aet of servants working under his direction. The 
ciuestion is as to whether the winchman was the servant of Lithman. and con- 
sequently the co-serVant of thé plaintiff. Lithman testified that he was paid 
by the ton ; that the vessel furnished the steam power and the winch driver. 
This is the évidence as to the contract with the défendant. It does not ap- 
pear that he had the power to order, direct, discharge, or control the winch 
driver farther than to signal to him by way of the gangwayman when to 
hoist or lower, go ahead or come back. It consequently does not appear to us 
that the winchman could be regarded as the servant of Lithman. It is quite 
apparent that it was the intention of the défendant to retain charge of the 
steam power and winch and operate it through its own servants and employés. 
And the fact that the winchman received orders from the plaintiff when to 
hoist and when to lower, under the circumstances of this case, does not operate 
to change his relations to the défendant as its servant." 

In harmony with that décision and with the case of The Slingsby, 
above cited, are the décisions of the Circuit Courts of Appeals for 
the Fourth and Sixth Circuits in The City of San Antonio, 143 Fed. 
955. 75 C. C. A. 27, and Otis Steel Co. v. Wingle, 152 Fed. 914, 82 
C. C. A. 62. 

The decree of the District Court is affirmed. 
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SAME v. QIJAINTANCE. 

l'Cireuit Court of Appeals, Second Circuit. January 12, 1909.) 

Nos. 92, 99, 100 (4,736, 5,090, 5,091). 

Customs Duties (§ 32*)— Classification— Cotton Cloth with Colo-bed Fig- 
ures. 

In Tariff Act July 24, 1897, c. 11, § 1, Schedule I, par. 313, 30 Stat. 
178 (U. S. Comp. St. 1901, p. 1(559), providing a duty on figured cotton 
cloth in addition to the duty "provided for other cotton cloth of the saine 
description, or condition," the intention is to impose an extra duty in 
addition to that imposée on "other cotton cloth of the saine * « * 
condition," etc., which has not been figured ; and where the fabric is col- 
ored, but the coloring is given by the threads used to forni the figures, 
such extra duty should be added to the duty applicable to uncolored. 
rather than colored, cottons. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 32.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

In the first of thèse causes the Board of General Appraisers decided 
in favor of the importer. G. A. 6,492 (T. D. 27,762). In the other 
two, on a fuller record, it decided in favor of the government. G. 
A. 6,670 (T. D. 28,447). The Circuit Court decided ail three causes 
in favor of the importer, and from those décisions this appeal is taken. 

For décision below, see 160 Fed. 279. 

•For other cases see same toplc & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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J. Osgood Nichols, Asst. U. S. Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for ap- 
pelles. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The goods in question are cotton cloths 
in which ail the ordinary warp and filling threads, whether bleached 
or unbleached, which form the foundation, are not colored; the 
foundation being embellished with designs composed entirely of col- 
ored threads interwoven with and superimposed upon the warp and 
filling threads to form colored figures of greater or less élaboration. 
Sometimes the figures are few and small, but always substantial enough 
to modify the plain goods. Sometimes they cover much the greater 
part of the foundation, so that the fabric appears to the eye as a col- 
ored one with white ornamentation. The additional threads compos- 
ing the colored design are woven in the loom at the same time as the 
rest of the fabric. 

The relevant provisions of the tariff act of 1897 are the "countable 
cotton" paragraphe and paragraphs 310 and 313 (Act July 24, 1897, 
c. 11, § 1, Schedule I, 30 Stat. 178. [U. S. Comp. St. 1659]), which 
read as follows : 

"307. Cotton eloth not bleached, dyed, colored, stained, painted, or printed, 
exceeding one hundred and flfty and not exceeding two hundred threads to 
the square inch, eomiting the warp and filling, and not exceeding three and 
one-half square yards to the pound, two cents per square yard; exceeding 
three and one-half and not exceeding four and one-half square yards to the 
pound, two and three-fourths cents per square yard; exceeding * * * if 
bleached, and not exceeding three and one-half square yards to the pound, 
two and three-fourths cents per square yard; exceeding three and one-half 
and not exceeding four and one-half square yards to the pound three and 
one-half cents per square yard ; exceeding * * » if dyed, colored, stained, 
painted, or printed, and not exceeding three and one-half square yards to tho 
pound, four and one-fourth cents per square yard ; exceeding three and one- 
half and not exceeding four and one-half square yards to the pound, four and 
one-half cents per square yard; exceeding * * * : Provided, that on ail 
cotton eloth exceeding one hundred and fifty and not exceeding two hundred 
threads to the square 1 inch, eounting the warp and filling, not bleached, dyed, 
colored. stained, painted, or printed, valued at over ten cents per square yard, 
thirty-live per centmn ad valorem ; bleached, valued at over twelve cents 
per square yard, thirty-five per centum ad valorem ; dyed, colored, stained, 
painted, or printed. valued at over twelve and one-half cents per square yard, 
forty per centum ad valorem." 

The blanks in the above quotation refer to goods of différent 
wei^hts. 

Paragraphs 305, 306, 308, and 309 are similar in structure, dealing 
with cloths of varying count of threads to the square inch, from 50 

to 400. 

"310. Tlie term 'cotton eloth,' or 'eloth,' wherever used in the paragraphs 
of tliis schedule, unless otherwise specially provided for, shall be held to in- 
ciude ail woven fabrics of cotton in the pièce or otherwise, whether figured, 
fancy, or plain, the warp, and fiïling threads of which can be counted by 
unraveling or other practicable means." 

"313. Cotton eloth In which other than the ordinary warp and filling threads 
hâve been introduced in the process of weavtng to form a figure, whether 
knovvn as lapi>cts or otherwise, and whether unbleached, bleached, dyed. 
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colored, stained, painted, or printed, shall pay, in addition to the duty herein 
provided for other cotton cloth of the same description, or condition, weight, 
and count of threads to the square inch, one cent per square yard if valued 
at not more than seven cents per square yard, and two cents per square yard 
if valued at more than seven cents per square yard." 

Two décisions of the Suprême Court dealing with similar countable 
cotton clauses in an earlier tariff act, which did not contain the pro- 
visions of paragraphs 310 and 313, are helpful to a conclusion. In 
Newman v. Arthur, 109 U. S. 132, 3 Sup. Ct. 88, 27 L. Ed. 883, 
there were presented certain "cotton Italians," which were twilled 
and had upon them différent figures and designs made in the weaving. 
It was contended, and proof was introduced to show, that it was not 
the custom of merchants to buy and sell such goods or détermine the 
value thereof by the number of threads to the square inch ; also 
that in some cases such number could not be ascertained by the use 
of the magnifying glass, which was the means used by merchants to 
détermine a count of threads. The court held, however, that the goods 
were dutiable under the countable clause, "although the number of 
threads constituting the warp and woof or filling could only be count- 
ed by cutting out a square inch of the cloth and count the unraveled 
threads." Evidently the provisions of the "countable cloths" para- 
graphs are to be construed as descriptive rather than denominative, 
and indeed both sides seemed to concède this on the argument. 

Subsequently there came before the Circuit Court in the Southern 
District of New York woven cotton cloth, the groundwork of which 
was uniform and upon which were figures or patterns woven into 
it by means of a Jacquard attachment contemporaneously with the 
weaving of the fabric. Thèse figures in some instances covered more 
than half the surface of the goods. That court held that the figures 
were just as much cotton cloth as the ground was, and threads com- 
posing them as much entitled to a count; that in conséquence the 
fabric was not homogeneous, as a count made within one square inch 
would vary greatly from counts made in other square inches. The 
conclusion was reached that the goods were not within the countable 
paragraphs, because there could be no uniform count of the threads. 
Robertson v. Hedden (C. C.) 40 Fed. 322. The Suprême Court, how- 
ever, reversed this ruling, holding that: 

"The groundwork being cotton cloth within the terms and provisions of the 
statute, and the threads thereof being countable, the goods were dutiable, by 
the express lànguage of the statute, at the rate which was èxaeted by the 
collecter. * * * In other words, the ornamentation placed upon the 
groundwork of the fabric does not change its character as cotton cloth, subject 
to the countable clauses of the statute." Hedden v. Kobertson, 151 U. S. 520, 
14 Sup. Ot. 434, 38 L. Ed. 257. 

This décision was rendered before paragraph 313 or its équivalent 
was inserted in tariff législation. Apparently such insertion was in- 
tended to prevent the figured — and relatively more valuable— goods 
from coming in at a rate of duty less than they ought properly to 
pay by reason of considering the groundwork only in classifying the 
fabric under the countable paragraphs. Of that paragraph (313) this 
court held that the word "ordinary," as therein applied to "warp and 
filling threads," means those threads which ordinarily enter into the 
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construction of the ordinary plain fabric and which cannot be re- 
moved without destroying its integrity, as distinguished from extraor- 
dinary threads, which are not an intégral part of the fabric, but are 
independent threads introduced to forrri a figure and for no other pur- 
pose. Clarlin v. United States, 114 Fed. 259, 52 C. C. A. 94. 

The language of the paragraph ^313) seems to us quite clearly to 
express the idea that cotton cloth which has been differentiated from 
ordinary cotton cloth by the introduction in the weaving of other 
threads to form a figure shall pay the specified extra duty in addition 
to that imposed on the other cotton cloth of the same description, 
condition, weight, and count of threads to the square inch, which has 
not been thus differentiated. With the goods now before us, if the 
differentiating addition were eliminated, we would hâve bleached cot- 
ton cloth of a certain weight and count to the square. The duty on 
such cotton cloth plus the additional duty specified in paragraph 313 
is the amount which should be assessed. 

It should be noted that the importers concède that if there were 
any colored threads in the ordinary warp and filling the cotton cloth 
would be no longer plain bleached or unbleached, but colored; and 
certain samples covering such goods are withdrawn from considéra- 
tion. The concession is a proper one and in accord with our con- 
clusions. 

The questions presented upon this appeal are not discussed in Unit- 
ed States v. Riggs, 203 U. S. 136, 27 Sup. Ct. 39, 51 L. Ed. 127, and 
we find nothing in that décision which calls for any modification 
of what has been said supra. 

Décision affirmed. 



HORRAX v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. January 12, 1909.) 

No. 118 (4,787). 

1. Customs Dûmes (§ 37*) — Classification— Bbaids or Cotton and Rubbek 

— "Manufactures in' Ciiief Value of India Rubbee." 

In Tariff Act July 24, 1897, c. 11, § 1, Schedule J, par. 339, 30 Stat. 
181 (IT. S. Comp. St. 1901, p. 1662), the provision for braids "wholly or 
in chief value of * * * cotton, * * * whether coruposed in part 
of india rubber or otherwise," applies only to braids in which cotton 
is the chief or only component. Braids in part of cotton and in chief 
value of rubber are dutiable under Schedule N, par. 449. 30 Stat. 193 
(U. S. Comp. St. 1901, p. 1678), as "manufactures in chief value of 
india rubber." 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 37.* 
For other définitions, see Words and Phrases, vol. 5, p. 4361.] 

2. Customs Duties (§ 17*) — Statutoby Construction— Législative Intent— 

Inconsistenoy in Duties. 

The faet that inconsistency In duties may resuit is not adéquate ground 
for holding that Congress meant the opposite from what it said. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 17.*] 

Coxe. Circuit Judge, dissenting. 

•For other cases see sàme topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The Circuit Court affirmed a décision by the Board of Ur.ited States 
General Appraisers (G. A. 6,496, T. D. 27,778), which had affirmed 
the assessment of duty by the collector of customs at the port of 
New York. The opinion below reads as follows: 

HAZEL, District Judge. The merchandise in question, consisting of braids 
made of cotton and india rubber, of which india rubber is the component ma- 
terial of chief value, was assessed for duty by the collector and Board of 
General Appraisers under paragraph 339 of the tariff act of 1897 (Act July 
24, 1897, c. 11, § 1, Schedule J, 30 Stat. 181 [U. S. Comp. St. 1901, p. 1662]). 
I concur in the reasoning by which the conclusion was reached, notwithstand- 
ing that india rubber is concededly the component material of chief value. 
The argument of counsel for the importer that the board ignored the apparent 
limitation contained in the paragraph that the article must hâve been com- 
posed wholly or in chief value of cotton or vegetable fiber is fairly met by 
the opinion of Judge Coxe in Hague et al. v. United States (O. C.) 73 Ped. 
810, together with United States v. Churchill (C. C.) 106 Fed. 672, which in 
effect holds that, where articles are stated to hâve been "made of" a material, 
such material must be deemed to be the component part thereof of chief 
value, and by the évident intention of Congress to increase the duty on elastic 
braids. Paragraph 339 is not as clear as it might be, and upon reading it 
would seem to require that the articles must be composed wholly or in chief 
value of cotton, etc. ; but I think that Congress, in transferring such article 
from paragraph 263 of the tariff act of 1894 (Act Aug. 27, 1894, c. 349, § 1, 
Schedule I, 28 Stat. 529), and including it with "embroideries and ail trim- 
mings" in paragraph 339 of the act of 1897, intended to increase the duty 
thereon. The earlier act, which was in issue in the case of Hague v. United 
States, does not speciflcally contain the words "composed wholly or in chief 
value of." Nevertheless the court seems to hâve read that phrase into it and 
reached the conclusion that the paragraph was not limited in its applica- 
tion, but that the words "in part of india rubber or otherwise" must be 
interpreted to mean articles composed in part of india rubber, irrespective of 
its value. 

The décision of the Board of General Appraisers is affirmed. 

Walden & Webster (Henry J. Webster, of counsel), for appellant. 
J. Osgood Nichols, Asst. U. S. Atty. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The merchandise in question consists of 
braids composed of cotton and india rubber, the latter being the com- 
ponent material of chief value. The government contends that it is 
dutiable under thèse provisions of paragraph 339 of the tariff act of 
1897 (Act July 24, 1897, c. 11, § 1, Schedule J, 30 Stat. 181 [U. S. 
Comp. St. 1901, p. 1662]): 

"Braids * * * composed wholly or in chief value of flax, cotton, or 
other vegetable fiber, and not elsewhere specially provided for in this act, 
whether composed in part of india rubber or otherwise, sixty per centum ad 
valorem." 

The importer claims that the merchandise should be assessed un- 
der paragraph 449 of said act : 

"Manufactures of * * * india rubber * * * or of which thèse sub- 
stances or either of them is the component material of chief value, * » * 
thirty per centum ad valorem." 
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Paragraph 339 by its express language applies only to braids "com- 
posed wholly or in chief value" of cotton or of certain other materials. 
The braids in question are not composed wholly of cotton, and cot- 
ton is not the component material of chief value. There is little room 
for construction. The rnerchandise simply does not corne within the 
statute. How can it be said that an act expressly limited in its ap- 
plication to braids composed in chief value of cotton applies to braids 
composed in chief value of india rubber ? 

But it is urged that, if the statute applies only to braids composed 
in chief value of cotton, no effect is given to the clause "whether com- 
posed in part of india rubber or otherwise." This is not entirely true. 
The clause is explanatory. Braids composed wholly or in chief value 
of cotton are the spécifie articles to which the statute applies. The 
clause explains that thèse articles corne within the statute, whether 
they contain some india rubber or not. This explanation is undoubt- 
edly unnecessary. The présence of india rubber — not suffkient to 
make it the component material of chief value — would not affect the 
application of the statute without the explanatory clause. But ex- 
planatory clauses are often unnecessary. And whether necessary or 
unnecessary, they can seldom override the direct and positive pro- 
visions of a statute. 

The government relies in support of its contention upon the dé- 
cision in Hague v. United States (C. C.) 73 Fed. 810. The provision 
construed in that case, in Tariff Act Aug. 27, 1894, c. 349, § 1, Sched- 
ule I, 28 Stat. 529, reads: 

"Cords, braids * * * made of cotton or other vegetable fiber, and 
■whether composed in part of india rubber or otherwise." 

It was said that cords in which india rubber was the component 
material of chief value fell within the provision. But the very words 
which control this décision — "composed wholly or in chief value"— 
were not in the statute construed in the Hague Case; and that dé- 
cision, therefore, cannot be regarded as an authority against the con- 
struction which we hâve placed upon the présent statute. And as 
the phrase adjudicated in the Hague Case is essentially différent from 
that of this provision, the rule that an adjudicated phrase is employ- 
ed in its adjudicated sensé when incorporated in a later statute, is 
inapplicable. On the contrary, it must be presumed from the lan- 
guage employed that when Congress, in view of the décisions, placed 
braids in a paragraph applying to articles "composed wholly or in 
chief value of flax, cotton, or other vegetable fiber," it intended that 
for the future braids composed of cotton and india rubber should be 
assessed under the vegetable fiber schedule only when cotton was the 
component material of chief value. That this conclusion may lead 
to inconsistencies in duties is not adéquate ground for holding that 
Congress meant the opposite from that which it said. 

The rnerchandise should hâve been assessed under paragraph 449, 
and not under paragraph 339, of the tariff act of 1897. 

The décision of the Circuit Court is reversed. 

COXE, Circuit Judge, dissents. 
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In re DANA, Judge, et al. 
(Circuit Court of Appeals, Eighth Circuit. February 3, 1909.) 

No. 85. 

1. Bankruptcy (§ 217*) — Restraining Proceedings in State Coubt— Power 

of Court to Grant Injunction. 

A District Court of the United States, in which proceedings in bank- 
ruptcy are pending and wbicb is in the actual possession of real property 
conceded to belong to the bankrupt, has jurisdiction to détermine the 
amount and order of priority of liens thereon and to liquidate such liens, 
to the end that the property may be sold free of incumbrances, and in 
aid thereof to enjoin the lienholders from prosecuting the foreclosure 
of their liens in a suit brought in a State court before the commencement 
of the bankruptcy proceedings, but within four months thereof ; and this, 
though the lienholders object, and it is not contended that their liens are 
preferential or fraudulent or invalid for any other reason. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 323 ; Dec. 
Dig. § 217.*] 

2. Bankruptcy (§ 217*)— Restbaining Proceedings in State Coukt— Scope 

op Injunction. 

An injunction issued by a court of bankruptcy restraining litigants from 
prosecuting a suit in a state court against a bankrupt should not be ex- 
tended to the court or the judge thereof, unless in case of imperative 
necessity, assumïng that the court has power to so extend it. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 217.*] 

On Pétition for Review. 

Kdwin A. Austin, for petitioners. 

Mulvane & Gault and D. R. Hite, for respondent. 

Before HOOK and ADAM S, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

HOOK, Circuit Judge. The principal question arising on this péti- 
tion to revise is whether a District Court of the United States, in which 
proceedings in bankruptcy are pending, and which is in the actual pos- 
session of certain real property conceded to belong to the bankrupt, 
has jurisdiction to détermine the amount and the order of priority of 
liens thereon, and to liquidate such liens, to the end that the property 
may be sold free of incumbrances, and in aid thereof to enjoin the 
lienholders from prosecuting the foreclosure of their liens in a suit 
brought in a state court before the commencement of the bankruptcy 
proceedings, but within four months thereof ; and this, though the lien- 
holders object to such jurisdiction, and it is not contended that their 
liens are preferential or fraudulent, or invalid for any other reason. 
Bearing in mind the property was the property of the bankrupt, the 
title to which had passed to the trustée in bankruptcy, and that it was 
in the actual possession of the District Court of the United States, we 
think an affirmative answer should be given upon the authority of In 
re Schermerhorn, 76 C. C. A. 215, 145 Fed. 341, In re Eppstein, 84 
C. C. A. 208, 156 Ped. 42, and the cases therein cited. In such a case 
the power of the court is not affected by section 57h of the bank- 

•For other cases see same topic & § humebb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
167 F.— 34 
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ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 
1901, p. 3443]). 

The injunction in tins case ran, not only against the parties to the 
suit in the state court, but also against the state court itself and the 
judge. Assuming, without deciding, that power exists so to extend the 
writ, clearly it should never be exercised, except in case of imperative 
necessity. An injunction operating upon the Htigants alone will rarely 
fail to accomplish ail that is needed, and it should not be anticipated 
that a judge of a state court will of his own motion insist upon pro- 
ceeding after the parties in interest hâve been restrained by a court 
whose jurisdiction in the particular matter is paramount. A consid- 
erate regard for the dignity of the courts of the states, so essential to 
harmony in our intricate judicial Systems, forbids an assumption that 
they will not be equally solicitous to observe the Constitution and laws 
of the United States, which constitute the suprême law of the land 
binding upon ail the courts. Indeed, it appears that before the injunc- 
tion in question was awarded the state court, which by its receiver had 
the actual possession of the property, voluntarily surrendered it to the 
receiver appointed in the bankruptcy proceeding upon request being 
made. 

The order of injunction should be amended by discharging there- 
from the court of the state and the judge; otherwise, the pétition to 
revise is denied* 



DR LAMAR v. HERDELEY. 
(Circuit Court of Appeals, Second Circuit. January 12, 1909.) 

No. 122. 

1. Trial (§ 143*) — Questions for Jury— Conflicting Evidence. 

It is within the province or a jury to weigh the évidence and to base 
a verdict for plaintlff on his uncorroborated testimony^ altnough contra- 
dicted, and even though it involves a finding that the exécution of a re- 
lease was procured by fraud. 

[Ed. Note.— Por other cases, see Trial, Cent. Dig. § 342; Dec. Dig. 
§ 143.*] 

2. Release (§ 24*) — AVOIDANCE AT Law— Fraud in Procurement. 

A release may be avoided for fraud in an action at law in a fédéral 
court in which it is set up as a défense, where the fraud alleged relates 
to its exécution and goes to the question of its existence as a valid in- 
strument. ■■ . . , 

[Ed. Note. — For other cases, see Release, Cent. Dig. § 44; Dec. Dig. 
§24.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Frank Vern'er Johnson, for plaintifï in error. 

Lester & Graves (Harmon S. Graves, Charles S. Yawger, and Rob- 
ert M. Miles, Jr., of counsel), for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date. & Ree'r Indexes 
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NOYES, Circuit Judge. A summary of the facts in this case ap- 
pears in our opinion in 157 Fed. 547, 85 C. C. A. 209. It is unneces- 
sary to re-examine them in passing upon the présent assignments of 
error. 

It is urged, in the first place, that the trial court should hâve directed 
a verdict for the défendant because the plaintifï's contention was un- 
supported by any évidence other than his own testimony, which was 
contradicted by that of other witnesse.s. But the jury had the right 
to base their verdict upon the uncorroborated testimony of the plain- 
tiff. It was for them to weigh the évidence. 

The second contention is that the testimony offered by the plain- 
tiff should not hâve been received for the purpose of showing that he 
had been induced by false and fraudulent représentations to exécute 
the release set up by the défendant. The gist of this contention is 
that the release was valid until canceled in a suit in equity. This 
contention is not well founded. The fraud sought to be proved went 
to the question whether the instrument ever had any légal existence as 
a release. The plaintif! admitted that he signed the paper, but claimed 
that he did not exécute it as a release. The évidence offered related 
to the exécution of the instrument, and it was unnecessary to resort 
to a court of equity. There was no error in receiving it. Such v. 
State Bank (C. C.) 127 Fed. 450. See, also, George v. Tait, 102 U. 
S. 564, 26 L. Ed. 232 ; Hartshorn v. Day, 19 How. 211, 15 L. Ed. 605. 

The third contention is that the évidence offered by the plaintiff to 
show fraud in the exécution of the release was not of that clear and 
convincing character required to annul written instruments. But hère 
again it was within the province of the jury to weigh the évidence. 
If they believed the plaintifï's testimony, they were justified, in view 
of ail the circumstances, in sustaining his claim of fraud. 

The final contention is that the trial court erred in declining to 
charge that the plaintiff was guilty of such gross négligence in sign- 
ing the release without obtaining an explanation of its meaning as to 
estop him from avoiding it upon the ground that he was ignorant 
of its contents. We think, however, that the plaintiff was justified in 
relying upon the statements of the interpréter furnished by the de- 
fendant. The situation of the parties was such that the défendant 
was not entitled to the instructions asked for. 

The judgment of the Circuit Court is affirmed. 
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UNITED STATES T. OATTUS. 

(Circuit Court of Appeals, Second Circuit. January 12, 1909.) 

No. 135 (5,014). 

1. Customs Duties (§ 37*) — Classification— Artificial Shamrocks— "Toys" 

—"Artificial Leaves." 

Artificial shamrocks are not "toys," within the meaning of Tariff Act 

July 24, 1897, c. 11, § 1, Schedule N, par. 418, 30 Stat. 191 (U. S. Comp. 

St. 1901, p. 1674), but are dutiable as "artificial leaves, under paragraph 

425, 30 Stat. 191 (U. S. Comp. St 1901, p. 1675). 

[Ed. Note. — For otlier cases, see Customs Duties, Dec. Dig. § 37.* 
For other définitions, see Words and Phrases, vol. 8, pp. 7038, 7818.] 

2. Customs Duties (§ 37*) — "Toys." 

Toys are playthings for the amusement of children, used throughout, 
or in différent seasons of, the year; and artificial shamrocks, that are 
used by the Irish of ail âges as à national emblem and are not conl- 
mercially known as "toys," are not toys, though usually to be obtained 
In toy B'hops. Not everytliing in a toy shop is a toy. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 144 ; Dec. 
Dig. § 37.*] 

Àppeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The court bélow, without opinion, reversed a décision by the Board 
of United States General Appraisers, which had affirmed the assess- 
ment of duty by the collecter of customs at the port of New York. 

D. Frank Lloyd, Asst. U- S. Atty. 

John G. Duffy (Everit Brown and Kammerlohr & Duffy, on the 
brief), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The goods in question are artificial sham- 
rocks made of silk and métal, silk chief value. They hâve been as- 
sessed as artificial leaves, under Tariff Act July 24, 1897, c. 11, § 1, 
Schedule N, par. 425, 30 Stat, 191 (U. S, Comp. St. 1901, p. 1675), 
the relevant portion of which is : 

"And artificial or ornamental feathers, fruits, grains, leaves, flovvers, and 
stems or parts thereof, of whàtever hiaterial compôséd,'not specially provided 
for in this act, nfty per centuni ad valorem." 

The importers claimed they should hâve been assessed as toys under 
paragraph 418 : 

"Dolls, doll heads, toy marbles of whàtever materials composed, and ail 
other toys not composed of rubber, china, porcelain, parian, bisque, earthen 
or stone ware, and not specially provided for in this act, thirty-five per 
centum ad valorem." 

The judge of the Circuit Court sustained the contention of the im- 
porter. Though thèse articles are imported by toy dealers and are 
generally sold in toy shops, they are sold as shamrocks, and are used 
by the Irish of ail âges as a national emblem on St. Patrick's Day. 

•For other cases see same topie & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



UNITED STATES V. STROHMETER <fc ARPE CO. 533 

Toys are playthings for the amusement of children, used throughout, 
or in différent seasons of, the year. 

The importer relies on the case of Cadwalader v. Zeh, 151 U. S. 
171, lé Sup. Ct. 288, 38 L. Ed. 115, which holds that words in the 
tariff act which hâve an established commercial meaning must be 
understood in that sensé, even if différent from the ordinary meaning. 
Thèse articles hâve no established commercial désignation as toys. 
They are sold as shamrocks; and, though they are usually to be ob- 
tained in toy shops, not everything in a toy shop is a toy — e. g., base- 
balls and bats, fïrecrackers, bows and arrows, checkerboards, playing 
cards, etc. 

Judgment reversed. 



UNITED STATES v. STROHMEYER & ARPE 00. 

(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

No. 136 (4,957). 

Customs Dtjties (§ 30*) — Classification— Cauliflowers in Bbine— "Vege- 

TABLES IN TlIEIB NATUBAL STATE" — PbEPARED— PbESEBVED— "VEGETABLES 

Peepaeed or Preserved." 

Cauliflowers that hâve been trimmed, washed, and packed in brine for 
préservation during transportation, and to keep them in their natural 
state, and that when taken out of the brine and washed are still in their 
natural state, are dutiable under Tariff Act July 24, 1897, c. 11, § 1, 
Schedule G, par. 257, 30 Stat. 171 (U. S. Comp. St. 1901, p. 1650), as 
"vegetables in their natural state," rather than under paragraph 241, 
30 Stat. 170 (U. S. Comp. St. 1901, p. 1649), as "vegetables prepared or 
preserved." 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 30.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The Circuit Court affirmed a décision of the Board of General Ap- 
praisers (G. A. 6,593, T. D. 28,174), reversing the action of the col- 
lecter. The following is the opinion of Platt, District Judge, in the 
court below : 

The merchandise in question consists of cauliflower, trimmed, washed, and 
packed in a weak brine. It was assessed for duty at 40 per cent, ad valorem 
under the provision in Act July 24, 1897, c. 11, § 1, Schedule G, par. 241, 30 
Stat. 170 (U. S, Comp. St. 1901, p. 1649), for "ail vegetables prepared or 
preserved, including pickles and sauces of ail kinds." The importers pro- 
tested, claiming the same properly dutiable at 25 per cent, ad valorem under 
paragraph 257, covering "vegetables in their natural state." 

Let me add only a word to the majority opinion in this case, with which 
I feel bound, under the law as it now stands, to coincide. Without brine 
cauliflower would not keep more than two or three days In warm weather. 
It is a vegetable very susceptible to decay. Our home pickle manufacturera, 
then, must put the cauliflowers which they buy for pickles into brine before 
they finally treat them for pickles. Is not a cauliflower bought from a 
Dutchess county farmer by a New York pickler still in its natural state 
until it is finally subjected to the pickling process? The weak brine has 
been used to hold the vegetable in a state as near as possible to that of nature. 
It does not take much longer to get the vegetable from a foreign country than 
from many of the outlying farm districts at home. The domestic manu- 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexe» 



534 167 FEDERAL REPORTER. 

facturers put the local product in a stronger brlne than that used upon the 
importée! article. Such a brine may act as a preservative ; but the weak 
brine of the importée! article does not appear to bave the sarue effiect. The 
lattér is a mère temporary expédient to arrest decay and retain the form 
vvhich nature gives to the article. It is not capable of preventing decay for 
any appréciable length of time. It is conceded by the government that, if the 
cauliflowers were brought over in cold storage, they ought to be classified as 
in their natural state. I can see no distinction betweeu such a case and 
the method adopted herein. 
The décision of the Board of General Appraisers is afflrmed, 

D. Frank Lloyd, Asst. U. S. Atty. 
Everit Brown, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The merchandise in controversy is cauli- 
flower trimmed, washed, and packed in brine for préservation during 
transportation. The collector assessed duty at the rate of 40 per cent, 
ad valorem under Tariff Act July 24, 1897, c. 11, § 1, Schedule G, 
par. 241, 30 Stat. 170 (U. S- Comp. St. 1901, p. 1649), which pro- 
vides for "ail vegetables, prepared or preserved." The importer con- 
tends that it should hâve been classified under paragraph 257, 30 Stat. 
171 (U. S. Comp. St. 1901, p. 1650), which provides an ad valorem 
duty of 25 per cent, for "vegetables in their natural state." 

The Board and the Circuit Court concur in the opinion that the im- 
porters' contention is well founded, and we see no reason for reach- 
ing a différent conclusion. The question, briefly stated, is vvhether 
the imported cauliflower, concededly a vegetable, when it arrived at 
the port of entry was in its natural state or prepared or preserved. 

The tariff act, like ail statutes, must be given a common-sense con- 
struction. If paragraph 257 be construed literally it would resuit in 
the prohibition of the importation of ail vegetables, for the moment 
a vegetable is eut from its growing stem or taken from the ground 
it ceases, in this restricted sensé, to be in its natural state. If an ex- 
ceedingly strict construction were adopted, it would exclude vege- 
tables which hâve been washed or trimmed or from which decayed 
or superfluous leaves or stems hâve been removed; for thèse too, 
strictly speaking, are not in their natural state. Of course such a 
construction is absurd and no one contends to the contrary. The stat- 
ute must be so interpreted as to give force to the évident intent of 
Congress to permit vegetables, as they are known and dealt with 
in this country, as they corne from the farm and garden, to enter by 
paying a duty of 25 per cent. 

The higher duty imposed by paragraph 241 indicates that it was 
intended to apply to those vegetables which hâve been advanced in 
value by being prepared or preserved. It was not seriously disputed 
at the argument that the contention of the government would render 
paragraph 257 nugatory, except as to vegetables coming hère from 
Canada, Mexico, and possibly some of the West Indian Islands, for 
the reason that, unless some artificial means were adopted to prevent 
it, the vegetables would decay on the voyage. It was suggested that 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe? 
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where refrigerating ships and railway cars were available decay might 
be prevented. The expense of such transportation would probably 
be too great for practical application. However, if a vegetable m'ay 
be kept in its natural state by an elaborate system of cold storage, 
it is not entirely plain why a like resuit may not be produced by im- 
mersing it in weak brine. We think the cauliflower in question was 
clearly in its natural state before being placed in the brine, that this 
was done to keep it in its natural state, and that when taken out of 
the brine and washed it was still in its natural state. Any doubt up- 
on this question was removed by an inspection of the exhibits, which 
concededly represent the imported merchandise. 

The facts are so clearly and fully stated in the opinions below that 
it is wholly unnecessary to restate them in extenso. The testimony is 
overwhelmingly to the effect that the merchandise is placed in the 
weak brine to préserve it during transportation. This is precisely 
what is done in this country when it is desired to prevent cauliflower 
from decaying. We cannot believe that this effort to keep the cauli- 
flower in "the way the farmer brings them to you" can be regarded as 
having a directly opposite effect, changing them from their natural 
state to a prepared or preserved state. 

The décision is affirmed. 



A. KLIPSTEIN & CO. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. January 12, 1900.) 

No. 127 (5,205). 

Customs Duties (§ 24*) — Classification — Glycerophosphate of Lime — 
"Médicinal Préparation"— Occasional Use— "Chemicai, Compound." 

Glycerophosphate of lime, though oceasionally dispensée! medieinally, is 
almost always used in combination with other drugs in the préparation 
of elixirs. Hchl. that it is not a "médicinal préparation," but a "Chemical 
compound," within the meaning of Tariff Act July 24, 1897. c. 11, § 1, 
Schedule A, pars. 3, 67, 30 Stat. 151, 154 (U. S. Conip. St. 1901, pp. 1627, 
1631). 

[Ed. Note. — For other cases, see Customs Duties, C«it. Dig. § 32 ; Dec. 
Dig. § 24.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4465-4166 ; 
vol. 8, pp. 7720, 7600.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The opinion below reads as follows. 

PLATT, District Judge. The merchandise covered by this appeal is de- 
seribed as glycerophosphate of lime. Duty was assessed thereou at the rate 
of 55 cents per pound under the provisions of Act July 24. 1897, c. 11, § 1. 
Schedule A, par. 67, 30 Stat. 154 (U- S. Coinp. St. 1901, p. 1631), as a "médicinal 
préparation containing alcohol, or in the préparation of which alcohol is 
used." The importer in his protest set forth various claims, but upou the 
argument relied chiefly upon the provision in paragraph 3 of said act for 
"chemicai eompounds." The Board of General Appraisers overruled the pro- 
test., sustaining the classification of the collector. 

•For other ':ases see same topio & § nixmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



536 167 FEDERAL REPORTER. 

The merchandise as imported can be and is used as a nerve tonic by simply 
dissolving it in water. It can also be mixed with otlier ingrédients to inake 
a pleasant dose ; but in aud of itself it is a good tonic and vvill alleviate pain. 
Up to this time it may bave been more largely devoted to use as one of tlie 
ingrédients of an elixir or other composition; but it is clearly capable of use 
as it cornes, and is so used. If \ve were kindly about the classification, that 
use might increase prodigiously. 

The décision of the Board of General Appraisers is afflnned. 

Everit Brown, for appellants. 

J. Osgood Nichols, Asst. U. S- Atty. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The importation in question is glycero- 
phosphate of lime. It was assessed b} r the collector as a médicinal 
préparation under Tariff Act July 24, 1897, c. 11, § 1, Schedule A, 
par. 67, 30 Stat. 154 (U. S. Comp. St. 1901, p. 1G31), and his déci- 
sion was affirmed by the board and by the Circuit Court. The im- 
porter contends that it should hâve been assessed as a chemical com- 
pound not specially provided for. 

The proofs show, that the article is a chemical compound in the 
préparation of which alcohol is used, and that, though it is occasion- 
ally dispensed medicinally in its importée! form, it is almost always 
used in combination with other drugs in the préparation of elixirs. 

Paragraph 3 is as follows : 

Alkalies, alkaloids, distilled oils, essentials oils, expressed oils, rendered oils, 
and ail combinations of the foregoing, and ail chemical compounds and 
salts not specially provided for in this act, twenty-flve per centum ad valorem. 

Paragraph 67 is as follows: 

Médicinal préparations containing alcohol, or in the préparation of which 
alcohol is used, not specially provided for in this act, fifty-five cents per 
pound, but in no case shall the same pay less than twenty-five per centum 
ad valorem. 

The article is not specially provided for, but as a chemical com- 
pound is enumerated in paragraph 3. If a médicinal préparation, 
it is also enumerated in paragraph 67 and should be classified under 
it as the more spécifie. Fink v. United States, 170 U. S. 584, 18 Sup. 
Ct. 770, 42 L. Ed. 1153. But we hâve held under similar paragraphs 
of the act of 1890 that crude cocaine, a drug which is occasionally 
dispensed in its imported form, but generally used in combination 
with other drugs to make médicinal préparations, is not itself a mé- 
dicinal préparation. Hirzel v. United States, 58 Fed. 772, 7 C. C. A. 
491. The Circuit Court for the District of Massachusetts took the 
same view in the case of scammony resin. United States v. Martin, 
155 Eed. 264. 

Following thèse décisions, the judgment is reversed. 
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TIEGEL v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. January 12, 1909.) 

No. 104 (4,659). 

CUSTOMS DUTIES (§ 30*) — CLASSIFICATION— '"CkEPE PAPER." 

The provision for "crêpe paper" in Tariff Act July 24, 1897, c. 11, § 1, 
Schedule M, par. 397, 30 Stat. 188 (U. S. Comp. St. 1901, p. 1671), was 
intended to apply to paper that has been subjected to a creping process ; 
and a paper made by that process and resembling crêpe paper generally, 
but somewhat heavier, and treated with sizing for waterproofing pur- 
poses, is dutiable under that provision. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. §§ 115-120 ; 
Dec. Dig. § 36.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The Circuit Court affirmed the décision of the Board of General 
Appraisers (G. A. 6,471, T. D. 27,683), sustaining the action of the 
collector in assessing the imported merchandise as "crêpe paper" un- 
der Act July 24, 1897, c. 11, § 1, Schedule M, par. 397, 30 Stat. 188 
(U. S. Comp. St. 1901, p. 1671). The décision below is reported in 
160 Fed. 285. 

Comstock & Washburn (Albert H. Washburn, of counsel), for ap- 
pellant. 

J. Osgood Nichols, Asst. U. S. Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The imported merchandise was assessed 
by the collector as "crêpe paper" under Act July 24, 1897, c. 11, § 1, 
Schedule M, par. 397, 30 Stat. 188 (U. S. Comp. St. 1901, p. 1671), 
which is as follows: 

397. Papers commonly known as copying paper, stéréotype paper, paper 
known as bibulous paper, tissue paper, pottery paper, and ail similar papers, 
white, colored or printed, weighing not over six pounds to the ream, * * * 
six cents per pound and flfteen per centum ad valorem ; * * * crêpe paper 
and flltering paper, Ave cents per pound and fifteen per centum ad valorem. 

The importer insists that the paper in question should hâve been 
classified under paragraph 402 "as paper not specially provided for in 
this act, 25 per centum ad valorem." 30 Stat. 188, 189. 

The term "crêpe paper" appears for the first time in the tariff act 
of 1897. The paper in question is illustrated by an exhibit intro- 
duced before the board and presented at the argument in this court. 
In gênerai appearance it bears a close resemblance to the exhibit con- 
ceded by both sides to be crêpe paper. The only différences pointed 
out are that the paper in question is heavier and contains sizing, which 
renders it available for covering flower pots, which is its principal 
use. It is not strictly, but only relatively, waterproof; sufficiently 
so, perhaps, for the purposes to which it is intended to be applied. 
It has been passed through the creping machine and bears the same 
resemblance to the silk fabric, from which it dérives its name, as the 

'For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rop'r Indexes 
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crêpe paper in existence at the date of the passage of the act. We 
find nothing in the law or in the testimony to indicate that crêpe 
paper must be confined to paper of a certain, unvarying weight. In 
Dennison Company v. United States, 72 Fed. 258, 18 C. C. A. 54:5. 
this court decided that "crêpe tissue paper" should not be classified 
as tissue paper under the act of 1890, for the reason that it was 
crinkled to resemble crêpe, was tougher than tissue paper, weighed 
from 24 to 48 pounds per ream and sold for $1 a pound, whereas 
tissue paper sold for from 65 to 80 cents per pound. Obviously, 
weight is not a controlling factor if this court was correct in holding 
that crêpe paper might vary in weight from 24 to 48 pounds per 
ream. Neither can the sizing introduced to make it applicable for a 
particular use change its tariff nomenclature. 

Indeed, it may be noted that, in the manufacture of crêpe, size 
or gum is used to thicken the threads of the warp, inducing a tend- 
ency to curl and produce the appearance desired. Whether a similar 
resuit would be produced by the use of size on paper does.not ap- 
pear ; but it is manifest, we think, that Congress did not intend to 
relegate merchandise which would otherwse be crêpe paper to the 
gênerai catch-ail clause because additional sizing has been used. We 
are convinced that Congress intended that paper which has been sub- 
jected to the creping process, its value being largely increased there- 
by, and which présents the peculiar crinkled efïect shown in both the 
exhibits in évidence, should pay duty as crêpe paper. We find noth- 
ing in the authorities cited by appellant in conflict with this view. 

The décision of the Circuit Court is affirmed. 



E. J. MANVILLE MACH. CO. v. EXCELSIOR XEEDLE OO. 
(Circuit Cour, of Appeals, Second Circuit. Jauuary 12, 1909.) 

No. 13T. 

1. Patents (§ 20*)— Patentability — Combination. 

The fact that :i eompletéd product is developed by successive steps in 
the same machine does not prevent the organized mechanism which pro- 
duces this resuit from being considérai as a eombination. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 27 ; Dec. Dig. § 
26.*] 

2. Patents (§ 176*)— Construction— Parts Operating "Simultaneousi.y." 

The word "siimiltiuieously," used iu a patent to deseribe the opération 
of the parts of a machine which in fact operate progressively to complète 
the article produced, must be construed to mean that the parts operate 
unitedly, harmoniousiy, and in concord, and not at the same instant of 
time. • 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 251, 251 M> ; Dec. 
Dig. § 176.* 

For other définitions, see Words and Phrases, vol. 7, p. 6519.] 

3. Patents (§ 328*) — Invention and Infbingement — Machine for Making 

NirPLES. 

The Campbell patent, No. 594,457, for a machine for forming threaded 
nipples, such as are used in building wire spoke wheels for bicycles and 

♦For other cases see same topic & S number in Dec. & Am. Diga. 1907 to date, & Rep'r Inflexea 
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similar vehicles, was not anticipated and discloses invention; also hcld 
infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. I 328.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. i 

The decree of the Circuit Court (162 Fed. 486) sustained claims 1, 
2, 3, 4, 5, 23, 24, 25, 26, 27, 28, 31, and 35 of letters patent No. 594,- 
457, granted November 30, 1897, to Andrew C. Campbell, assignor to 
the E. J. Manville Machine Company, for improvements in machines 
for forming threaded nipples from headed blanks. The application 
was filed May 26; 1897. 

Charles L,. Sturtevant and Joseph C. Fraley, for appellant. 
Oscar W. Jeffery and Edmund Wetmore, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The patent in suit relates to a complicated 
machine for forming nipples employed in building wire spoke wheels 
for bicycles and similar vehicles. The drawings contain 29 figures 
having 146 numbered parts and the description and claims cover 9 
closely printed pages containing over 9,000 words. It is obvious that 
no bénéficiai resuit can be obtained by an elaborate description of the 
machine or a discussion of its minute détails. Such a description would 
unduly extend this opinion and would serve no use fui purpose. The 
parties in interest already understand the machine, presumably, much 
better than the court, and need no further information or instruction 
on the subject. We shall content ourselves, therefore by stating our 
gênerai conclusions as briefly as possible. 

The Campbell machine — and the defendant's as well — is a wonder- 
ful pièce of mechanism. A number of headed blanks, eut from a coil 
of wire, are thrown promiscuously into the hopper and in a few mo- 
ments they émerge completed nipples (the slot in the head excepted) 
drilled, threaded, formed and fitted for use in bicycle and other wheels 
having suspension spokes. The machine so changed existing conditions 
that it was not possible for a manufacturer using the old methods to 
compete successfully with one who used the new machine. The de- 
fendant fully recognized this fact and purchased one of the machines 
soon after the patent was issued. It was operated for about a year. 
The reason for its abandonment may best bé stated in the language of 
the defendant's superintendent, Dayton, who built the infringing ma- 
chine. He says : 

"I flrst saw the Campbell machine, I should say, along about 1898. I went 
to the E. J. Manville Machine Company and bought one machine and we had 
it shipped hère and run it ; then we tried to deal with them for a number of 
machines of their patent, and we couldn't make any arrangements satisfac- 
tory ; and then I told our people that I could make a better machine for con- 
sidérable less money." 

In other words, the défendant recognized the utility and efficiency 
of the combination and because it could not agrée upon the price of 
other machines, concluded to build one of its own which does the iden- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tical work of the patentée! machine in substantially the same way. To 
the casual observer the defendant's machine differs in appearance from 
that of the complainant, but upon a more critical examination it is 
found to contain ail the éléments of the latter or well-known équiva- 
lents therefor. In addition, the défendant lias attached a slotter. Its 
machine does ail the Campbell machine does plus the slotting of the 
nipple. This addition is, of course, immaterial. If the défendant uses 
the complainant's combination it is of no materiality that it uses some- 
thing in addition thereto. 

The fact that the completed nipple îs developed by successive steps 
in the same machine does not prevent the organized fnechanism, which 
produces this resuit, from being considered as a combination. Forbush 
v. Cook, 2 Fish. Pat. Cas. G<>9, Fed. Cas. No. 4,931 ; National Cash 
Reg. Co. v. American Co., 53 Fed. 367, 3 C. C. A. 559. From the very 
nature of the case the nipple cannot be formed into a commercial de- 
vice by the simultaneous action of ail the parts in the sensé that they 
ail act at the same moment and by a single movement of the machine. 
A construction of the claims requiring such simultaneous action would 
relegate even such a marvelously organized machine as the Mergen- 
thaler linotype to the unprotected and defenseless class of aggrega- 
tions. Mergenthaler Co. v. Press Co. (C. C.) 57 Fed. 505. 

Campbell produced the first commercially successful nipple maker by 
doing in a single machine the work which had previously been done by 
a number of slow, inaccurate and unsuccessful machines, each advanc- 
ing the nipple a step or more, but none turning out a device which 
could be transferred to the bicycle makers ready for use. Where it is 
obvions from the opération of a machine that the varions parts do not 
ail co-operate at the same moment, but do operate progressively to 
produce the desired resuit, such action is sufficient to avoid the criti- 
cism that it is for an aggregation merely. Even though the word "si- 
multaneously" be used it should be construed in the light of the de- 
scription and drawings and should not be given a harsh and illiberal 
meaning. In the case at bar the word could not hâve been intended, in 
a strict sensé, as descriptive of a machine which opérâtes successively 
in the formation of the nipple. Though the word "simultaneously" 
applied to such an environment was, perhaps, not well chosen, it can 
readily be construed to mean that the parts operate unitedly, harmoni- 
ously and in concord. In any other sensé the word is manifestly a mis- 
nomer. 

It is admitted that no one of the claims in controversy is anticipated 
by any of the prior patents. It is, however, argued that the prior art 
so limits the field of invention that it did not require the exercise of 
the inventive faculty to produce the Campbell machine. We think the 
best référence relied on by the défendant is the Timm and Krummel 
machine and patent. It is unnecessary to décide whether this patent 
is proved to be prior to CampbelPs invention for the reason that, as- 
suming it to be prior, it does not invalidate the patent in suit. The 
testimony convinces us that the Timm and Krummel machine was nev- 
er a commercial success. It never got beyond the expérimental state. 
Such nipples as it was able to produce were not of the length demand- 
ed by customers and the speed attained was only about one-fourth that 
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of the Campbell machine. The correspondence between the makers of 
the machine and would-be customers indicates unquestionably that ex- 
periments were still going on and that the machine was at ail times in 
an embryonic condition. 

In September, 1896, the makers wrote a letter to the Prentiss Tool 
& Supply Company, which is an explicit acknowledgment of failure 
accompanied with a hope that they might be able to do the required 
work with two machines. They say : 

"We regret very much to be obliged to state tliat our nipple machine will 
not make nipples as per samples sent us. * * * AVe are workiug on a new 
scheme now, viz., to head and flatten simultaneously and then drill, tap and 
slot in a second machine." 

It does not appear that they ever succeeded in accomplishing the de- 
sired resuit even with the two machines. 

The patent covering this machine adds nothing of importance to the 
discussion. If the machine itself were a failure it is altogether improb- 
able that the patent describes a machine that was a success. The dé- 
fendants expert says that the following éléments of claims 1, 2 and 5 
of the Campbell patent are not found in the machine of the Timm and 
Krummel patent : ( 1) A réceptacle for receiving the blanks. ( 2) Jaws 
for grasping the blanks. (3) Feed mechanisms for transferring the 
blanks from the réceptacle to the jaws of the carrier. (4) An ejector 
moving independently of the tools for discharging. (5) Jaws of the 
carrier. (6) Means for opening and closing the jaws of the carrier. 

The machine does not feed métal blanks thrown promiscuously in- 
to a hopper to the drilling, tapping and milling tools ; on the contrary 
a rod is fed into the machine which is first eut and headed before be- 
ing subjected to the other opérations. This rod must be of exact dia- 
meter and the pièces must be eut with the utmost accuracy. The ejec- 
tor does not move independently of the other tools and there are sev- 
eral minor points upon which it seems unnecessary to dwell for the 
reason that we are convinced that the Timm and Krummel patent de- 
scribes one of the several failures which preceded Campbell. There 
are many points of similarity but the fundamental différence is that 
one does the work and the other does not. We think that something 
more than the skill of a mechanic was required to convert the Timm 
and Krummel machine into a commercial success. In compétition with 
Campbell its inévitable destination was the scrap heap. 

The patent to Charles E. Roberts, applied for January 27, 1896, and 
issued December 1, 1896, is even more remote. It is for an improve- 
ment in "machines for finishing spoke-nipples for bicycles." The spé- 
cification says : 

"This invention is designed to eut the nick for the réception of the screw- 
driver in the heads of the nipples, to slab or flatten the body of the nipple 
upon opposite sides so as to adapt it to be turned by a wrench and to tap or 
thread the central bore of the nipple. Thèse several opérations hâve bereto- 
fore been performed in separate machines, but are now by my invention com- 
bined in one machine which is wholly automatic in its action. The principal 
feature of my invention is found in the means which I use for cutting the 
nick and for cutting and slabbing the sides." 
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As before stated Campbell lias no nicker, or slotter, in his machine, 
therefore the "principal feature" or one of the principal features of 
Roberts was no feature at ail with Campbell. Clearly they had dif- 
férent objects in view and produced différent combinations to accom- 
plish them. It seems unnecessary to repeat what is an axiom of patent 
law that a claim for a combination is not defeated by showing that ail 
the separate éléments were old or that several of them had previously 
been combined. The only question to be considered is, Was the com- 
bination old? The nipple is centered, pointed and drilled before it 
reaches the Roberts machine. Campbell does on one machine what 
Roberts does on two. 

It is évident that the years 1895-97 were periods of great activity 
in the art and a large number of skilled men were striving to produce 
a machine which would turn out finished nipples in sufficient numbers 
to make the machine a commercial success. We hâve no hésitation in 
saying that though Timm, Krummel and Roberts displayed ingenuity 
and ability of a high order, Campbell alone succeeded. The others 
went a long distance on the road in Campbell's company but he final- 
ly passed them and was the first to cross the Une. 

There can be no doubt as to the defendant's infringement. The ma- 
chines are différent in appearance but an examination will disclose the 
fact that the défendant bas copied the patented machine in ail essential 
features, the différences being of form and not of substance — such as 
are always produced by the substitution of well-known équivalents for 
non-essential parts. In Wagner Typewriter Co. v. Wyckoff et al, 151 
Fed. 585, 593, 81 C. C. A. 129, we had before us a somewhat similar 
attempt to avoid infringement by the substitution of équivalents and 
immaterial changes of parts. What was said in that case is applica- 
ble hère. 

We do not deem it necessary to enter upon an analysis of the claims 
as we are satisfied with the disposition made of them by the judge of 
the Circuit Court and agrée with what he has said regarding them. 

The decree is affïrmed with costs. 



COLE v. CORDLBT et al. 

(Circuit Court of Appeals, Second Circuit. January 12, 1909.) 

No. 121. 

Patents (§ 328*)— Infringement — AVateb Cooler. 

The Cole reissue patent, No. 12,352 (original No. 745,571), for an im- 
provement in water-cooler equlpments, eonstrued, and lield not iufringed. 
[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The Circuit Court dismissed the bill in an action based on reissued 
letters patent No. 12.352, dated May 30, 1905, for an improvement in 

•For other cases see same topie & § nxjmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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water-cooler equipments. The Circuit Court found that the claims 
in controversy were not infringed. 

Leslie R. Palmer (Philip C. Dyrenforth, of counsel), for appellant. 
Harold S. Mackaye (A. P. Greeley, of counsel), for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The patent in controversy No. 12,352 (orig- 
inal No. 745,571) was reissued May 30, 1905, to James T. Cole for 
an improvement in water-cooler equipments. The spécification relates 
to that class of coolers in which a large glass bottle containing pure, 
potable water is inverted upon a réceptacle containing ice, which 
surrounds a conduit for the water located in the réceptacle. In this 
way the water is kept cool and may be drawn off by a faucet, in which 
the conduit terminâtes, at the bottom of the réceptacle. In short, 
the water after being cooled is delivered to the drinker direct from 
the bottle through an air-tight passage which prevents contamination 
from an exterior source. The claims inyolved are as follows : 

"1. In combination with a water-cooler, a support for a water-holder in 
inverted position, coniprising a neck having closed communication in the 
cooler-tank with a conduit therein and a seat about the outer end of said 
neck, and a water-holder in inverted position on said support with its neck 
within the neck of the support and its shoulder engaging said seat. 

"2. In combination with a water-cooler, a support for a water-holder in 
inverted position, comprising a neck having closed communication in the 
cooler-tank with a conduit therein and an expanded rim about the outer end 
of said neck, and a water-holder in inverted position on said support, with 
its neck within the neck of the support. 

"3. In combination with a water-cooler, a support for a water-holder in 
inverted position, coniprising a neck communicating with a pipe-eoil in the 
cooler-tank and an expanded rim about the outer end of said neck, and a 
water-holder in inverted position on said support with its neck within the 
neck of the support and its shoulder seating upon the rim thereof." 

Claim 3 was the first claim of the original. No criticism is made 
of the patent in suit as a reissue. In other words, it is not now con- 
tendedthat the patent was improperly reissued or that any adverse 
rights intervened. 

Prior to the argument the appellees moved to dismiss the appeal 
on the ground that the appellant has, since the trial in the Circuit 
Court, taken a license under two patents granted to Isaiah Newell for 
improvements in water-coolers. It was conceded at the argument that 
the application for the earlier Newell patent No. 895,781 was prior to 
the invention of the Cole patent in suit. In the brief filed in opposition 
to the motion to dismiss the appeal, counsel for appellant states the 
situation as follows: 

"Newell has two presumably valid patents, one of which dominâtes the 
Cole reissue and the other does not. Cole on the other hand, has a pre- 
sumably valid patent for a certain species of the genus covered by the Newell 
patent No. 895,781. It is a species which does not appear in the Newell 
patent." 

It was also conceded by counsel for appellant that the earlier Newell 
patent might be considered as if introduced in évidence and that the 
statements in the spécification might be considered by the court as de- 



544 167 FEDERAL REPORTER. 

t 

scriptive of Newell's prior invention. The discussion is thus simplified 
and confined within narrow limits, making it unnecessary to examine 
the prior art in détail, as Cole's contribution is now admitted to be 
confined to spécifie improvements upon Newell's fundamental in- 
vention. 

Newell says in his spécification: 

"By the use of my invention, the users of minerai and distilled waters, 
are enabled to use the water dlrectly from the original package, and thus 
absolutely prevent any contamination of the water by coming in contact with 
the ice, or becoming contaminated by disease germs in any manner whatso- 
ever, whlch insures the user that he is receiving the minerai or distilled 
water in its original pure condition, and at a proper cool température for 
pleasant drinking. * * * By means of a cooler of this form, less ice is 
required, and as before stated, contamination of the pure water absolutely 
prevented. There are no valves or. siphon action in this device, and it is 
so simple that any one can use or opéra te it, and it enables the user to obtain 
water from the original package, which is an absolute assurance of obtaining 
the water in its original condition." 

It is quite évident, therefore, that Cole, being a mère improver, is 
not entitled to a broad construction of his claims, and, if entitled to 
invoke the doctrine of équivalents at ail, they must be confined within 
narrow limits. So far as we are able to ascertain from an examina- 
tion of the Newell patent the only improvement made by Cole which 
has any substantial value is the air-tight passage from the water in 
the bottle to the f aucet. In the Newell construction it appears that 
the réceptacle, 12, does not hâve an air-tight connection with the top 
of the body portion and that air from the ice chest may reach the 
small surface of water exposed in the réceptacle. 

It would seem that the danger of contamination from this source 
was rather apparent than real and that the moment it arose the rem- 
edy would immediately suggest itself. If a tight connection were 
needed at the point indicated it could be made in many différent ways 
and this would seem to be the work of the mechanic rather than the 
inventor. For instance, the drawings of the Cole patent show a vent- 
tube, i, which apparently permits the outside air to reach the surface 
of the water in the holder support, to a limited extent. Should it be 
found that such contact produced injurious results it could hardly be 
maintained that he who plugged the vent rose to the dignity of an 
inventor. Indeed, the Cole spécification expressly states that the vent- 
tube "may be provided with a vent-cock to exclude dust and the like." 

The same problem présents itself in each instance and in neither 
is it necessary to call into being the "intuitive faculty of the mind." 
However, we are not wholly in accord on the proposition that the Cole 
patent shows no patentable novelty over the Newell construction. As- 
suming that it does show this, do the appellees infringe? 

The first claim contains, in combination with a water-cooler, the 
following éléments: (1) A support for a water-holder in inverted 
position, comprising a neck having closed communication in the cooler- 
tank with a conduit therein. (2) A seat about the outer end of said 
neck. (3) A water-holder in inverted position on said support with 
its neck within the neck of the support and its shoulder engaging said 
seat. The second claim substitutes "an expanded rim" for the "seat" 
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of the second élément, as above stated and omits the limitation of the 
third élément — "and its shoulder engaging said seat." In the third 
claim the neck of the first élément is described as "communicating 
with a pipe-coil in the cooler tank" and the claim restores the limita- 
tion of the third élément of the first claim — "and its shoulder seating 
upon the rim thereof." 

In order to infringe thèse claims, therefore, a cooler must hâve an 
inverted water-holder held in position by a support comprising a neck, 
an expanded rim, and a seat about the outer end of said neck or rim. 
In order to infringe the first and third claims the shoulder of the 
water-holder must engage the seat, or rest upon the expanded rim. 
The ice tank of appellees' cooler when in opération is completely closed. 
In this tank is fixed a cylindrical vessel of unvarying inside diameter 
from top to bottom. In the exhibit shown at the argument it re- 
sembles a wide mouthed earthen jar. The diameter of the jar being 
approximately one-half that of the water-holder, the inner upper édge 
which extends above the tank furnishes a suitable seat or support for 
the shoulder of the water-holder or bottle. Above the tank, the outer 
surface of the jar is given an outward flare to admit of a groove being 
formed on the inner upper edge in which is seated a gasket which 
gives additional stability to the seat. The jar rests on the bottom of 
the tank and is connected with a faucet on the outside of the tank at 
the bottom; there being closed communication between the inside of 
the jar and the faucet on the outside of the tank. The construction 
may be rudely illustrated by inverting an ordinary glass bottle so that 
its shoulder rests on the rim of a tumbler. 

It is unnecessary to détermine whether, in view of the prior art, the 
patentée could hâve made his claims broader, it is enough that he has 
not done so and we are not permitted to rewrite them. We must take 
them as they are. The Cole invention centers entirely about the fun- 
nel-shaped flaring-rimmed support, C. This the appellees do not hâve. 
Their support has nothing in common with the support of the patent 
except that it holds the inverted bottle in position by engaging its 
shoulder. They do not hâve the neck, as shown and described in the 
patent, and it necessarily follows that they do not hâve a seat or ex- 
panded rim about the outer end of said neck. As before stated the 
shoulder of their bottle rests on a gasket, of rubber or other suitable 
material, recessed in the inner rim of the jar. The neck, the seat and 
the expanded rim are ail absent in the appellees' structure. The closed 
communication with the conduit is présent but the communication to 
the conduit and the cooler-tank belong to entirely différent types of 
construction. 

The decree is affirmed with costs. It seems hardly necessary to add 
that the motion to dismiss the appeal is denied. 
16? F.^35 
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WBJSTINGHOUSE ELECTRIC & MFG. CO. v. CONDIT ELECTRIOAL 

MFG. CO. 

(Circuit Court of Appeals, Second Circuit January 12, 1909.) 

No. 120. 

Patents (§ 328*) — Infkingement— Automatic Cibccit Breakeb. 

The Wright & Aalborg patent, No. 633,772, for an automatlc circuit 
breaker, is for a new comblnation of old éléments, and discloses invention, 
and, while in no sensé a ploneer, is entitled to some range of équivalents. 
As so construed, held inf ringed. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. $ 328.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 159 Fed. 144, 154. 

Clifton V. Edwards and Edward P. Payson, for appellant. 
Kerr, Page & Cooper (Thomas B. Kerr and John C. Kerr, of coun- 
sel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This is a suit for the alleged infringe- 
ment of claims 2 and 5 of letters patent No. 633,772 granted Septem- 
ber 26, 1899, to Gilbert Wright and Christian Aalborg, assignors to 
the complainant, for an improvement in automatic circuit breakers. 
The invention — according to the patent — "relates to devices employed 
for automatically opening electric currents upon the passage there- 
through of a current materially in excess of that which the circuit 
is intended to carry." The fourfold object of the invention — accord- 
ing to the patent — 

"is to provide (1) a circuit breaker that shall hâve a large current-carrying 
capacity in proportion to the mechanical dimensions of the device, (2) which 
shall be easily brought into operative position and locked therein, (3) which 
shall be certainly and quickly opened whenever the current in the circuit 
exceeds that for which the locking mechanism is set, and (4) which shall 
serve to interrupt the circuit witnout danger of injury to the main contact 
terminais." 

The first object is accomplished by employing movable laminated 
copper terminais with beveled ends so pivoted that they can be moved 
into contact with the faces of two vertically aligned copper stationary 
terminais. The arrangement is such as to require but little latéral space 
upon the switchboard, and the use of the laminated member and the 
method of contact give large current-carrying capacity in proportion to 
the dimensions of the device. The second object is accomplished by the 
use of a lever arm and toggle mechanism by which the movable termi- 
nais are readily and with powerful compression brought into contact 
with the stationary terminais where they are locked by an automatically 

•For other cases see same topic & i nvmbbb Is Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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acting latch. The third object is accomplished by means of a magnetic 
circuit operating an armature which trips the latch holding the ter- 
minais in position and opens the circuit whenever the current exceeds 
that for which the locking mechanism is set. The fourth object is ac- 
complished by the use of a stationary shunt terminal of carbon above 
the main terminais, which contacts with a movable shunt terminal 
likewise of carbon pivoted and spring actuated upon an upward ex- 
tension of the frame bearing the main movable terminais. When the 
circuit breaker is brought to a closed position, the shunt terminais 
contact before the main terminais. When it is opened, the shunt 
terminais remain in contact until after the main terminais hâve sep- 
arated. By this early closing and late opening of the shunt circuit 
the danger to the main contact terminais from the electric arc is pre- 
vented. 

But while thèse are the gênerai objects of the invention and the 
means employed for attaining them, the objects were old and the means 
— as individual éléments — not new. The invention is in no sensé a 
pioneer one. The patent can be sustained, if at ail, only as a combina- 
tion of old éléments producing a new resuit, or, at least, producing an 
old resuit in a more efficient way. The complainant recognizes this, 
and the especial advantages which it claims for the invention are : 
(1) The breaking of the circuit upward in a straight line, away from 
the main terminais and switchboard, so that the resulting arc is less 
liable to injure the apparatus. (2) The final séparation of the parts 
with the highest velocity and over the widest space possible, so that 
the extinction of the flame is certain and rapid and the chances of in- 
jury slight. (3) The vertical arrangement of the différent contacts, 
so that but little of the valuable latéral space upon the switchboard is 
occupied. (4) The relation of the contacts to the manipulating ap- 
paratus, so that they are readily and efficiently brought into and held 
in position as well as readily separated. By reason of thèse advantages 
it is claimed that the device of the patent has gone into extensive use. 

The défendant contends, however, that both the éléments of the 
combination of the patent and the combination itself are old, and are 
anticipated by earlier patents. But while several of the devices shown 
in the prior art présent différent features of the patent, we are not 
satisfied that the combination is anywhere shown. Giving the most 
careful considération to the contentions of the défendant, we still 
regard it as extremely doubtful whether the patent can be properly 
held invalid for lack of invention in view of the prior art. In this 
situation the décision of the Circuit Court of Appeals for the Third 
Circuit in Westinghouse Electric, etc., Co. v. Cutter Electrical, etc., 
Co., 143 Fed. 966, 75 C. C. A. 152, sustaining the claims of the patent 
now in suit, is entitled to great weight. That décision was rendered 
upon substantially the same testimony presented hère. Any prior 
patents which are hère and were not there are far less persuasive in 
the defendant's favor than those which were there. It seems to us 
that this is a case where it is most appropriate that we should follow 
the décision, made after careful considération, by a court of co-ordinate 



548 167 FEDERAL REPORTER. 

jurisdiction. We therefore hold that claims 2 and 5 of the patent are 
valid, and the remaining question is one of infringement. 
Thèse claims are as follows: 

"2. In an automatic electric circuit breaker, the combinations with base 
and stationary main and shunt contact terminais located in approximately 
vertical alignment thereon, of a movable lamiuated contact member pivoted. 
to said base, a movable shunt-contact member pivoted to said laminated 
contact member, toggle levers for operating said movable members, means for 
locking the breaker in closed position, and a tripping device projecting into a 
magnetic circuit." 

"5. In a circuit breaker, the combination with main stationary contact 
terminais and a stationary shunt terminal located above the same, of a 
pivoted main contact member, a shunt-contact member pivoted to said main 
member at a distance from its axis of movement, means for yieldingly holding 
the movable shunt contact in a position in advance of the plane of the faces 
of the main movable member when in open position, toggle-lever mechanism 
for closing the breaker, a latch and electromagnetically-actuated .means for 
tripping the latch, said toggle lever, latching and tripping mechanism beiug 
located below the main and shunt separable terminais." 

The defendant's device obviously possesses ail the éléments of thèse 
claims in similar combination, with the possible exception of the "mov- 
able shunt-contact member pivoted to said laminated contact member" 
of claim 2, and the "shunt-contact member pivoted to said main mem- 
ber at a distance from its axis of movement," of claim 5. In the de- 
fendant's device the carbon contact member is not pivoted to the main 
member, but is attached and held by a spring. That is the only dif- 
férence. 

In both devices the function of the movable carbon is to so adjust 
the contact between it and the stationary carbon as to permit the main 
contact to close after the carbon contacts are closed and open before 
the carbon contacts are opened. The motion is the same, the move- 
ment is in the same direction, and the resuit is the same. The two de- 
vices are practically interchangeable. The spring-pressed pivot mem- 
ber would work upon the defendant's structure and vice versa. In- 
deed, we think the complainant's expert justified in thus describing 
the action of the two devices as mechanically the same : 

"The action of the spring is the same as the pivot of the device sliown in 
the patent in suit. Mechanically it is the same, since there is the same 
turning action in defendant's device as in the structure shown in the patent; 
but the pivotai point, instead of being located in close proximity to the 
carbon, is distributed throughout the length of the spring support." 

While, in view of the prior art, the complainant is not entitled 
to a broad construction of the patent, we think that it is entitled to 
a sufficiently libéral construction to cover as an équivalent the de- 
fendant's structure. If it has the right to any range of équivalents 
at ail — and we hold that it has — the spring must be treated as an 
équivalent for the pivot. 

But the défendant urges that, if a spring-mounted shunt device is 
the équivalent of a pivotai shunt device, there were several such de- 
vices in the prior art; that, if the defendant's device would infringe, 
the earlier devices would anticipate. This contention might be well 
founded if the patent covered merely a pivotai shunt contact. But, 
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as we hâve already seen, it covered a combination of which such con- 
tact member was only one élément. The fact that this élément by 
itself may hâve been anticipated does not affect the validity of the pat- 
ent for the combination. As we hâve already seen, ail the éléments 
may be old, and yet, if the combination and results be new, a patent 
may be valid. 

The decree of the Circuit Court is affirmed, vvith costs. 



GENERAL SUB-CONST. OO. v. NETCHER et al. 

(Circuit Court, N. D. Illinois, E. D. February 11, 1009.) 

No. 28,238. 

1. Patents (§ 1G0*) — Construction— Reading Spécification into Claims. 

For the purpose of snstaining a patent, as where a nonpatentable prin- 
ciple or function appears to be claiined, but the spécification shows that 
the patent was sought for a machine, device, or process which is patenta- 
ble, the spécification may be read into the claims, but not for the purpose 
of escaping anticipation or establishing infriugement. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 235; Dec. Dig. 
§ 160.*] 

2. Patents (§ 160*) — Construction— Reading Spécification into Claims. 

A feature of a process not covered by the claims of a patent, but mere- 
ly recommended in the spécification, instead of being required or stated 
to be an essential part of the process, car.not be read into the claims. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 235; Dec. Dig. 
§ 160.*] 

3. Patents (§ 328*) — Anticipation— Pbooess of Making Substbuctures for 

Buildings. 

The Ewen patent No. 718,441, for a process of making substructures 
for buildings, as such process is deseribed in the claims, is void for an- 
ticipation, the real process as practiced by means of the appliances de- 
seribed in the patent not being covered by the claims. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

Parker & Carter, for complainant. 
Moses, Rosenthal & Kennedy, for Netcher. 

George S. Payson and Russel Whitman, for Holabird, Roche & 
Renwick. 

Offield, Towle & Linthicum, for John Griffiths and John Griffiths, Jr. 

SANBORN, District Jtidge. This is a suit in equity for the al- 
leged infringement of letters patent No. 718,441, issued January 
13, 1903, to John M. Ewen, covering a mechanical process or meth- 
od of making substructures for buildings. The gênerai purpose of 
the inventor was to so construct the exterior wall trench, extending 
around the proposed building, as to sustain and equalize the latéral 
pressure from adjoining buildings and streets, without the neces- 
sity of shoring or underpinning them. While the owner of land may 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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not remove the latéral support of adjoining land in îts natural state, 
he may do so as to artificial structures, provided he uses ordinary 
care. This is the common law. But in a large city a builder can- 
not afford to stand on his common-law right. Business necessity 
and the convenience of his neighbors, his own power to proceed 
uninterruptedly with his building, the probability of litigation over 
the vexed question of ordinary care — always a troublesome question, 
and one immensely difficult in latéral support cases — ail combine to 
influence him to find some means of sustaining adjoining structures 
while proceeding with his own. Indeed, it has become the gênerai 
if not universal .custom in large cities for builders to do this, and 
contracts for large buildings commonly so provide ; so the neces- 
sity in building opérations in large cities for some practical means 
of sustaining adjoining buildings is apparent. Another important 
élément of the problem is the deep basement, lately made more im- 
portant by the construction of the Chicago Subway. 

The problem of latéral support in building opérations has always 
been an important and difficult one, and it was partly solved more 
than a hundred years ago. In 1803 the center-core System, as it 
has been called, was used on the Tronquoy Tunnel in France, and 
has been ever since employée! in some form. This system is the lead- 
ing feature of the Ewen patent, and lias long been applied to paral- 
lel longitudinal trench open-cut tunneling. Its simplest illustration 
is a street subway. Two parallel trenches are dug, one on each side 
of the street. Thèse are lined with planks or timbers, braced with 
pièces of timber to prevent caving. The middle of the street is the 
center core. A stone wall is built in each trench, girders laid from 
the top of the walls to a column set in the street center, and the 
street surface constructed upon the girders. The core of earth is 
then removed, and the tunnel complète. This description is not 
technically accurate, but good enough to illustrate the plan of over- 
coming latéral pressure by the center-core System, with its trenches, 
trench linings, and braces, the girders finally taking the place of the 
core. It was employed in the great Boston subway, built in 1896 
and 1897, and was fully known to the inventor when he conceived 
his invention in 1902. The system is completely described in the 
Goodredge patent of 1882, No. 262,403, except that sheet piling or 
plank driven into the earth, edge to edge, is used to line the trenches, 
without braces ; was applied to a single trench by Friestedt, in his 
patent of 1890, No. 435,492, for supporting and lowering building 
. foundations; and the feature relating to the 'use of linings and ex- 
tensible braces is covered by the McKiernan patent of 1873, No. 
145,116. Some features of the System also appear in other illus- 
trations of the prior art, among others the Washington patent of 
1900, No. 654,426. It was also employed on the east wall of the 
Tribune Building in Chicago in 1901, where a rigid wall was con- 
structed on the outside of the wall trench, and a flexible lining on 
the inside against the earth core, the space between the two being 
braced by jackscrews. This is shown by the following eut: 
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It vvas the Tribune building, the first deep-baSement construction 
ever put up in Chicago, and the difficulties experienced in building 
it, which led the patentée to study the subject of subconstruction, 
and resulted in his application for the patent in suit in 1902. It 
is now insisted by the patentée that his improved System was never 
used in building opérations or elsewhere, prior to his application, 
was never conceived, ttnderstood, or intentionally applied by anybody, 
and had never in any way been anticipated. His process may now 
be described. 

It is nothing more than a simple application of the center-core 
system to the skyscraper deep-basement problem, with some im- 
provements of process which are said to be vital. The patent is 
for a process, an opération done by rule to secure resuit, or a mode 
of treatment of materials producing a resuit. It is not a machine, 
device, or function of a machine, but simply a method of doing 
things. A trench is dug to any desired depth on two or four sides 
of a proposed building, and in place of the removed earth linings 
and jackscrews are substituted to hold the trench walls in place, 
and thus interpose as nearly as possible the same résistance to lat- 
éral pressure as existed before the trenches were dug. Walls are 
then built in the trenches, continually braced meanwhile by the ad- 
justable jackscrews, against the center core on one side and the ad- 
joining property on the other, so as to constantly maintain the req- 
uisite résistance to latéral pressure, and thus prevent settling, and 
finally the walls are braced on the inside by basement floor girders, 
and the earth core removed. 

From this gênerai description it will be seen that so far nothing 
appears to distinguish the process from the center-core System used 
a hundred years ago, except it is employed for a new purpose. But 
from a more spécifie description a number of other features, claim- 
ed to be essential parts of the process, will appear. From the de- 
scription and claims of the patent and the testimony in explana- 
tion of it, the mode of opération, more in détail, is as follows: 
Around the whole building site, with heavy buildings on two or three 
sides and across the street, a trench is dug of any desired width, 
one foot in depth according to the patent, and five feet deep in prac- 
tice. This trench is not commencée! at the street level, but it is cus- 
tomary in applying the method of the patent to dig out the earth 
under the proposed new building down to a point opposite the foot- 
ings of adjoining buildings, as this may usually be done with safe- 
ty, meanwhile shoring their walls. The trench is then dug five feet 
deep and eight or ten feet wide ail around the site. A sheath or 
lining of planks is set up endwise on each wall of the five-foot trench 
around the whole site. Crosspieces called "walings," about 12 feet 
long, are then placed crosswise on each lining, and are held in place 
by jackscrews, thus dividing the lining into loose sections 5x12 feet. 
The planks are not fastened together, nor are the walings fasten- 
ed to the plank linings in any way, but the planks are generally 
matched staves so as to make a tight connection. The banks of the 
trench are sustained and braced by the opération of the jackscrews 
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against the crosspieces or walings, the screws being kept tight by 
manipulation where necessary. The latéral thrust or pressure from 
the earth outside the trench is thus taken up by the center core, 
just as in the old System, and the screws or braces kept tight. This 
process is repeated for the next Ave feet, and so on until the desir- 
ed depth is reached; but variation in the conditions may require 
a variation in the process. 

It is easily seen, if the soil is as described by the witnesses, com- 
posed of plastic clay, with quicksand pockets, full of strata contain- 
ing water and gas, that, when the trench is dug out near the foot- 
ings of a heavy building, the gas, water, quicksand, and mud are 
liable to come out into the trench, even before the lining can be ad- 
justed, and also be forced up from the bottom of the trench by the 
latéral thrust. Water will also at first run through the cracks of the 
lining between the lining planks unless matched staves are used, as 
in the County Building. This soil movement will allow the adjoin- 
ing buildings to settle to some extent, and even buildings from half 
a block to a block distant may be slightly afïected; and it will dis- 
place the soil in the outer banks of the trench, and afrect the pres- 
sure there localized. 

It is at this point that the alleged invention appears, the part of 
the process not used in the prior art, and which is the one discovery 
claimed by the patentée. The discovery is said to be this: that it 
is found, if the jackscrews be constantly manipulated and kept tight- 
ly screwed up, and the movable sections of the linings of the trench, 
approximately Ave feet by twelve, be kept firmly pressed against the 
trench walls, a constant .and even distribution of the latéral pressure 
from the earth outside the trench, through the jackscrews to the 
supporting core inside the trench, will be maintained, and the adjoin- 
ing buildings protected from substantial injury. Other construc- 
tors and inventors, in considering the solution of the problem, had, 
it is said, fixed their attention on the adjoining building, and had 
attempted, by shoring, piling, and other like devices, to hold it up. 
Ewen, on the other hand, regarded only the earth, and the feasibili- 
ty of preserving the latéral support of the center core, existing be- 
fore the trench was begun, and, so far as possible, maintaining orig- 
inal conditions. This is stated by complainants' counsel as follows: 

''To excavate this core or open a trench for the substructure, it is neeessary 
to uncover one side of the building support, and this résulta in: First, a 
tendeney of such support to move bodily or en niasse toward the excavation ; 
and, second, a tendeney of the earth support to flow, to change its nature, 
structure, density, and. in short, its character, as a supporting médium (giving 
awny in détail), and thus let the building sink and crumble, although it may 
not fall into the excavation. 

"Either of thèse teudencies will wreck the old buildings, and hence must 
be resisted. With buildings light or far removed from the trench or with a 
shallow trench, the first tendeney is easily resisted, and the second is negli- 
gible, but no one before Ewen had ever overcome the first tendeney under 
the conditions of the problem, and no one had ever appreciated or tried to 
overcome the second tendeney under any conditions." 

This use of the thin lining, called the "fîoating" or "flexible" lin- 
ing, and this constant opération of the jackscrews, are claimed to 
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be the two vital features of the invention, which distinguish it rad- 
ically from the prior art. If Mr. Ewen is really entitled to them, I 
should hâve little hésitation in sustaining his patent. The art is a most 
difficult and important one, and any person who can find a process 
for safely sustaining latéral pressure in the business district of Chi- 
cago and other large cities is certainly entitled to ail the benefit af- 
forded by the patent laws. I am inclined to think he did discover 
them, without himself knowing it, but that he never fully understood 
or claimed them, and that his discovery has become public property. 
It seems clear from the spécifications, from Ewen's advertising 
matter, and his actions, that he never fully understood his system, 
although he knew enongh to vaguely describe it. Thus, in the spéc- 
ifications, discussing the work at a stage when the trench has been 
fully completed and sealed up, and the wall built, he says : 

"Obviously up to this point the conditions of stress and pressure between 
the exterior of the proposed building and the core of earth on the site of the 
building are practically undisturbed, and whatever weight there was on the 
exterior, as, for example, the weight of some building, is properly sustaiued 
against the core of earth within the building site. ïhe pressure is taken 
up by the jackscrews, and then by the shorter jackscrews which act through 
the vertically arranged I-beams." 

How this could hâve been written by an able and experienced en- 
gineer, describing his own patent, understanding that the danger point, 
the cutting of the trench, had long since been passed, is difficult to 
understand. Further than this, the opération of the jackscrews is 
not mentioned as a part of the process while that is being described, 
but is stated as a resuit, following from the necessary opération of 
the process. Thus, after fully describing how he does it, but without 
saying anything about the flexible lining or manipulation of jacks, he 
says it is obvious that the substructures may be carried downward 
to any desired depth, because the inner core carries the same load and 
sustains the same pressure ail the time; but how or why it does so 
is not explaiued. Then a sort of parenthetical clause is thrown in, 
to the efïect that jackscrews are used (instead of rigid braces, sup- 
posedly) because they are adju stable, and in large buildings (not in 
small buildings or medium-sized buildings surronnded by skyscrapers, 
but only in large buildings, no matter what the weight on the adjoin- 
ing property) would be constantly attended and operated so as to keep 
the condition substantially uniform. Of course, the size of the build- 
ing being erected is not an important factor, but the weight on the 
adjoining soil. Ail this loose talk in the spécification shows how 
little the inventor really appreciated or understood his own invention. 

When we corne to the daims of the patent we find even less to sug- 
gest thèse vital features. They are twelve in number, and contain 
a page and a half of closely printed matter, but not one of them has 
any suggestion of the flexible lining or constantly operated jacks. Ail 
but one of them call for trench linings and braces between them, "so 
as to transmit the exterior pressure to the core of earth within such 
proposed wall," but nothing more. Claims 2 and 10, relied on as in- 
fringed, are as follows : 
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"(2) The process of making and placing in position substructures for build- 
ings and the like, which consists in forming a suitable trench where the 
exterior wall is to be erected, and simultaneously placing in position a lining 
for said trench, froin the top downward, as the work of forming the trench 
progresses, then placing braces between the two linings, so as to transmit 
the exterior pressure to the core of earth within such proposed wall, then 
erecting within the trench a wall of less thickness than the width of the 
trench, and, as the wall progresses, substituting for the braces between the 
two linings braces between one of the linings and the wall." 

"(10) The process of making and placing in position substructures for build- 
ings and the like, which consists in forming a suitable trench where the 
exterior wall is to be erected, and simultaneously placing in position a lining 
for said trench, from the top downward, as the work of forming the trench 
progresses, then placing braces between the two linings, so as to transmit the 
exterior pressure to the core of earth within such proposed wall, then erect- 
ing within the trench a wall, then substituting for the core of earth within 
such proposed wall suitable permanent braces to take the exterior pressure 
transmitted through the wall." 

Not only is it true that Mr. Ewen did not express or describe his 
invention, as he now daims it, in his patent, but he never fully under- 
stood it for more than rive years after the patent issued. Very soon 
after he obtained his patent he undertook a thorough campaign to 
introduce his method. He opened an office in Chicago to exploit the 
invention, employed engineers, draughtsmen, and an architect for the 
purpose, and kept the office open nearly a year. During this time he 
personally endeavored to induce architects and engineers to adopt the 
process, and circulars were sent out, and correspondence had with ar- 
chitects, builders, and engineers throughout the country. He tried to 
induce ail the principal contractors, engineers, and architects engaged 
in similar work în Chicago to adopt his process. They ail spoke high- 
ly of it, but doubted its patentability, and hesitated to try it on any 
building. So far from receiving a gênerai acceptance, the contrary is 
shown by ail the évidence. Mr. Ewen was a prominent builder, for 
years connected with one of the largest firms in Chicago, a most able 
and skillful engineer. Anything coming from him deserved and would 
receive respectf ul attention. Yet every one doubted the practical ef- 
ficiency of his process, as he then understood it. As will be seen later, 
he did not emphasize the now important and vital point — the manipu- 
lation of the movable or floating lining. Speaking of a pamphlet cir- 
culated by him to show his method, Mr. Ewen says: 

"This pamphlet contained a full description of my process, with many il- 
lustrations showing its application. * * * No one seemed to appreeiate 
it or wished to apply it." 

But there is not a word in the pamphlet which calls attention to the 
floating lining or manipulation of the braces, except a gênerai con- 
clusion that the method is safe "because the inner core of earth sus- 
tains the same pressure at ail times during the progress of the work." 
This it might do with rigid braces, and without manipulation. 

About the time the pamphlet was published Mr. Ewen wrote a de- 
scriptive article for a Chicago newspaper called "The Inland Archi- 
tect and News Record." This was in Êebruary, 1903. Like the pam- 
phlet, it does not mention the two vital features of the invention, al- 
though using the language above quoted. 
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Nor did counsel for complainant, in adducing évidence to show in- 
fringement by the construction of the basement of the Boston Store, 
in the prima facie case, call attention to thèse vital and important 
features. They put in évidence an article on the Boston Store taken 
from the Engineering Record, a Chicago publication, and also the 
testimony of Malcom Ewen. The article contains some slight sug- 
gestion, perhaps, of the flexible lining and manipulated brace, but not 
enough to enable a persôn to find them who did not know they were 
there. Nor does Malcom Ewen say anything about them in his tes- 
timony. 

It would seem that if the flexible lining, and the constantly manipu- 
lated jackscrew, with their ability to sustain the varying latéral pres- 
sure, had been really invented by Mr. Ewen, it would hâve found ex- 
pression when he was trying to convince the most critical and prac- 
tical body of men in the world that he had a feasible process. Leaving 
in the center core was as old as the Tronquoy Tunnel. Building the 
superstructure before the cellar was equally old, and was extensively 
practiced on the Boston Subway; not just as Mr. Ewen does it, but 
without great variation. Indeed, it was more than five years after 
the patent issued that Mr. Ewen discovered, through his expert wit- 
ness Charles S. Burton, that he had really invented the floating lining. 
This discovery was made at the proper time to avoid the défense of 
anticipation. It was not until February 28, 1908, almost two years 
after the bill was filed, and after défendants had closed their case in 
défense, that thèse important and vital parts of the process were ever 
explained or applied. 

At this stage of the case complainant called Mr. Charles S. Bur- 
ton, a patent expert. By him thèse so-called great Conceptions of 
the inventer are for the first time fully set forth and elaborated. 
This performance is called by counsel "Burton's Reissue of the Ewen 
Patent," and a most able and ingenious spécimen of "spécifications 
and claims" it certainly is. He says that the floating and flexible 
linings, and the adjustably extensive braces, transmitting the pres- 
sure from the adjoining land from and to the center core both be- 
fore and after the wall is built, and up to the time the center braces 
take the place of the core, are the two vital features of the invention, 
and are to be employed by constant attention to the jackscrews, keep- 
ing them adjusted so as to hold the planks against the trench walls 
by following up any yielding which may be detected as the screws 
are tested in the process of constant inspection, so as to uninterrupt- 
edly maintain the status or condition of the surrounding territory 
in respect to its capacity for upholding the buildings so that no ini- 
tial disturbance can occur. He thinks thèse two vital features were 
clearly appreciated by Mr. Ewen, from the language above refer- 
red to. By a practical engineer, he says, this language would be 
taken to point to the capacity of the jackscrews by their adjustment 
to keep the pressure always on the lining planks, so as to transmit 
it fully without permitting any actual yielding or slipping of the 
trench wall back of the linings. The adjustable feature of the jacks 
would be of no importance, hâve no part in the function of sup- 
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port except as the changing character or condition of the earth gives 
occasion for using this feature. To put it in more concrète and 
less gênerai terms, if water runs out between the lining planks, or 
the earth rises in one part of the trench, or on turning a screw it is 
found loose, the latéral pressure at thèse points has been lost or im- 
paired, according to the witness, and must be restored and again 
carried through the jacks to the center core. It would seem that 
the enormous pressure of the adjoining buildings would "follow up" 
any loss of earth or flow of water behind or below any particular 
part of the lining, or any rising of the earth in the bottom of the 
trench; but the testimony seems to indicate that this may not hap- 
pen at once, so that if the jacks are watched, and "turned up daily," 
the original latéral pressure may be approximately maintained dur- 
ing the sinking of the trenches, and absolutely preserved frorri the 
time the I-beams for the trench walls are in place; the trench at 
that time being practically sealed at its bottom and sides. Thus the 
earth core which sustained the latéral pressures before the building 
process commenced sustains them at every stage of the process, 
and until the floor beam structure takes its place, as indicated in 
the tenth claim. 

Now, it is clear that thèse two vital features were dimly présent 
to the mind of the inventor when he wrote the spécifications, but his 
subséquent conduct shows that he never appreciated their impor- 
tance, or considered them as vital or even important parts of his 
process, until Mr. Burton had testified, and it was necessary, in or- 
der to escape anticipation, to find them in the patent. The question 
is thus presented whether thèse vital and important things can be 
found in the spécifications and from there read into the claims, so 
as to narrow the claims to avoid anticipation on the one side, and 
show infringement on the other. It is perfectly clear that the claims 
do not contain thèse features and, assuming that they are found in 
the description, the question is whether they may be read into the 
claims. 

For some purposes, descriptive parts of a spécification may be 
read into the claims. The statute, section 4888 (U. S. Comp. St. 
1901, p. 3383), provides that applicants for a patent shall file a writ- 
teri description thereof, and of the manner and process of making, 
constructing, compounding, and using it, in such full, clear, concise, 
and exact terms as to enable any person skilled in the art or science 
to which it appertains to make, construct, compound, and vise the 
same ; and he shall particularly point out and distinctly claim the 
part, improvement, or combination which he claims as his inven- 
tion or discovery. For the purposes of sustaining a patent, as where 
a nonpatentable principle or function appears to be claimed, but the 
spécification shows that the patent was sought for a machine, de- 
vice, or process which is patentable, the spécification may be' read 
into the claim. Westinghouse v. Boyden Power Brake Co., 170 U. 
S. 537, 18 Sup. Ct. 707, 42 L. Ed. 1136. But where the purpose is 
to escape anticipation or establish infringement, this cannot be per- 
rnitted. The following citations show this clearly: 
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"The developed and improved condition of the patent law leaves no excuse 
' for ambiguous language or vague descriptions. The public should not be de- 
prived of riglits supposed to belong to it without being clearly told what 
it is that limits those rights. The genius of the inventer should not be 
restrained by vague and indefinite descriptions of daims in existing patents 
from the right of improving on that which lias already been invented. It 
seema to us that nothing can be more fair, both to the patentée and to the 
public, than that the former should understand, and correctly deseribe, just 
what he has invented, and for what he claims a patent" Merrill v. Yeomans, 
94 U. S. 573, 24 L. Ed. 235. 

"As patents are procured ex parte, the public is not bound by them, but 
the patentées are, and the latter cannot show that their invention is broader 
than the ternis of their claim ; or, if broader, they must be held to hâve 
surrendered the surplus to the public." Keystone Bridge Co. v. Phœnix Iron 
Go., 95 U. S. 274, 24 I>. Ed. 344. 

"The courts should not enlarge by construction the claim the Patent Office 
has admitted. and the patentée has aequiesced in, beyond the fair interpréta- 
tion of its ternis." Burns v. Myer, 100 U. S. 071. 25 L. Ed. 738; Lehigh 
Valley Railroad Co. v. Mellon, 104 TJ. S. 112, 26 L. Ed. 639; White v. Dunbar, 
119 U. S. 47, 7 Sup. Ct. 72, 30 L. Ed. 303; Howe Machine Co. v. National 
Needle Co., 134 U. S. 388, 10 Sup. Ct. 570, 33 L. Ed. 963. 

"We know of no principle of law which would authorize us to read into a 
claim an élément which is not présent for the purpose of making out a case of 
novelty or infringement." McCarty v. Lehigh Valley R. Co., 160 U. S. 110, 
16 Sup. Ct. 240, 40 L. Ed. 358. 

"A claim cannot be narrowed by construction, and thus rendered more 
likely to be infringed." Shepard v. Carrigan, 116 U. S. 593, 6 Sup. Ct. 493, 
29 L. Ed. 723 ; McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 
800. 

"A featnre of a process not covered by the claims, but merely recommended 
in the spécifications, instead of being required, or stated to be an essential 
part of the process, cannot be read into the claims." Sewell v. Jones, 91 
U. S. 171, 23 L. Ed. 275; Holliday v. Pickhardt (C. C.) 29 Ped. 858. 

In the Wilson v. McCormick Co. Case, 92 Fed. 167, 34 C. C. A. 
280, the Court of Appeals for this circuit decided that an élément not 
named in a claim cannot be read into it, citing (page 174 of 92 Ped., 
page 287 of 34 C. C. A.) McCarty v. Railroad Co., 160 U. S. 110- 
116, 16 Sup. Ct. 240, 242, 40 L. Ed. 358, where the court says: 

"There is no suggestion in either of thèse claims that the ends of the bolster 
rest upon springs in the side trusses, although they are so deseribed in the 
spécification and exhibited in the drawings. It is suggested, however, that 
this featnre may be read into the claims for the purpose of sustaining the 
patent While this may be done with a view of showing the connection in 
which a device is used, and proving that it is an operative device, we know 
of no principle of law which would authorize us to read into a claim an élément 
which is not présent, for the purpose of making out a case of novelty or 
infringement The difficulty is that if we once begin to include éléments not 
inentioned in the claim in order to limit such claim and avoid a défense of 
anticipation, we should never know where to stop. If, for example, a prior 
device were produced, exhibiting the combination of thèse claims plus the 
springs, the patentée might insist upon reading some other élément into the 
claims, such, for instance, as the side frames and ail the other operative por- 
tions of the mechanism constituting the car truck, to prove that the prior 
device was not an anticipation. It might also require us to read into the 
fourth claim the flanges and pillars deseribed in the third. This doctrine is 
too obviously untenable to require argument." 

On his claims, therefore, the patentée must stand. Confined to them, 
lie has discovered nothing new. If we might aid them by referring- 
to the description, it might be possible by a libéral construction to 
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find there the invention now claimed which Mr. Ewen has thus dedi- 
cated to the public, and which is now being used to its great advantage. 
In the spécifications of the Cook County Building, recently erected, 
the défendants Holabird and Roche required that the contracter should 
maintain a gang of experienced house raisers to keep the screws turn- 
ed up daily during the digging of the trenches, setting of steel, and 
refilling with concrète. And there is some proof that the complète pro- 
cess was employed in two or three other buildings. Holabird and 
Roche do not admit that they used the Ewen process, although I think 
they did ; but the matter is immaterial in view of the conclusion 
reached. 

If the use of the flexible lining and manipulated jackscrew was so 
inhérent in the process described by Mr. Ewen in his claims that the 
process could not be performed without them, or if skilled workmen 
everywhere had uniformly found in the practice of the patented process 
the two vital features in question, it is possible that the charge of 
anticipation might be avoided. American Fiber-Chamois Co. v. Wil- 
liamson (C. C.) 69 Fed. 247 ; Id., 72 Fed. 508, 18 C. C. A. 669 ; Good- 
year Tire & Rubber Co. v. Rubber Tire Wheel Co., 116 Fed. 363, 53 
C. C. A. 583 ; Consolidated Rubber Tire Wheel Co. v. Finley Rubber 
Tire Co. (C. C.) 116 Fed. 629. But it is obvious that neither of thèse 
principles is applicable, since the claims do not mention adjustable nor 
extensible braces, and as the patented process has not been fully ac- 
cepted, recognized, practiced, or used. 

The conclusions reached, that the patent is invalid for anticipation, 
renders it unnecessary to consider whether the process as Ewen now 
claims it was used in the buildings, referred to in the testimony, con- 
structed prior to his patent. I do not think it was used in any of such 
buildings, including the Tribune Building. 

A decree will be entered dismissing the bill, with costs. 



FERNALD v. ONEIDA NAT. CHUCK CO. 
(Circuit Court, N. D. New York. February 22, 1909.) 

1. Patents (§ 35*) — Pate.vtability— Evidence op Invention. 

"While the commercial success of a patented device may be important on 
the question of invention and may détermine such question in a close 
case, it is not alone sufficient évidence of mental conception, amounting 
to invention, to sustain a patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 39; Dec. Dig. 
S 35.*] 

2. Patents (§ 328*) — Patentability— Invention— Thiix-Coupling. 

The Fernald patent No. 747,874, for an improvement in thill-couplings, 
construed, and held void for lack of invention in view of the prior art 
[Ed. Note. — For other cases, see Patents, Dec. Dig. | 328.*] 

In Equity. Demurrer to bill to restrain alleged infringement of let- 
ters patent and for an accounting. 

Hugh C. Lord and George E. Renddl, for complainant. 
Robinson, Martin & Jones, for défendant. 

•For other cases see same topic & 9 numbbb In Dec. & Am. Dig». 1907 to date, & Rep'r Indexe* 
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RAY, District Judge. The bill of complaint, in the usual form, 
charges infringement of United States letters patent for improvement 
on thill-couplings, No. 747,874, dated December 22, 1903, and granted 
to George H. Fernald, and is accompanied by the said letters patent, 
and also makes profert of the alleged infringing device which is filed 
with the bill. The défendant demurs on the grounds that the bill, 
with letters patent, shows on its face that the patent is void for want 
of patentable invention ; that it appears f rom the bill that the al- 
leged infringing device is not an infringement of the patent set forth ; 
and that it appears from the bill that défendant has not made and 
sold thill-couplings formed in the manner set forth and claimed in the 
letters patent set forth in the bill and alleged to hâve been infringed. 

The patent is for a mère improvement, and in its spécifications 
states the prior art, and spécifies the particular improvement thereon 
vvherein the invention alleged to be disclosed by the patent is claimed to 
réside. As the alleged infringing device is filed with the bill, and is 
simple and easily understood, the question of infringement is easily 
determined. I do not see that expert testimony is essential, or can 
aid to a clear understanding of the prior art shown in the bill, or of 
the device set forth in the patent, or of the alleged infringing device. 

The claims of the patent, four in number, read as follows : 

"(1) In a thill-coupling, a draft-eye, a coupling-pin, and a spring to take 
up the lost motion between the parts, a lever and a link operatively connected 
to tension the spring, the lever having a transverse aperture enlarged between 
its ends, and the link having its ends inserted in the aperture and deflected 
into the enlargement out of alinement with the swinging axis of the link. 

"(2) In a thill-coupling of the class deseribed, a lever having an opening 
therethrough and enlarged intermediate its ends, and a link-bar having its 
ends inserted in the opening and disposed at an angle with its axis. 

"(3) In a thill-coupling of the class deseribed, a lever having an opening 
therethrough and enlarged intermediate its ends, and a link consisting of a 
U-shape bar having its extremities deflected inwardly and upwardly from 
the sides and inserted in the aperture. 

"(4) In a thill-coupling of the class deseribed, a lever having a split boss, 
and a U-shape bar having its ends inserted between the jaws of the boss 
and bent at an angle other than a right angle with the sides of the bar, the 
jaws of the boss being closed over said inserted ends for the purpose set 
forth." 

We have in combination a draft-eye and coupling-pin, and a spring 
to take up the lost motion between the parts; the lever and a link 
operatively connected to tension the spring, the said lever having a 
transverse aperture enlarged between its ends, and the link having 
its ends inserted in the aperture and deflected into the enlargement out 
of alinement with the swinging axis of the link. 

Thill-couplings having a draft-eye and coupling-pin and a spring 
to take up the lost motion between the parts, with a lever and a link 
operatively connected to tension the spring, are so old and well known 
that I think a court is justified in taking judicial notice of their ex- 
istence. They are as well known as wagons and sleighs. However, 
the patentée in his spécifications says: 

"This invention relates to improvements in thill-couplings, in which a link 
and a lever are operatively connected to tension a spring to hold the draft- 
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eye in close contact with the eoupling-pin, and thereby prevent rattling of the 

parts." 

He then says : 

"The link is formed from a single pièce of wire or similar material, and 
its opposite ends are inserted in an aperture in the lever from opposite sides 
to pivotally connect the two parts together." 

This is descriptive of the prior art. The patentée then says : 
"Heretofore I hâve relied upon the tension of the arins of the link to 
hold the ends in the aperture; but I flnd that, when subjected to a severe 
pull or other straius which would tend to separate the ends of the link, said 
ends would sometimes be drawn from the apertures, and thereby disconnected 
from the lever." 

This tells us how the U-shaped link formed of wire or similar ma- 
terial has in the prior art been connected with the lever, to wit, as 
shown in the drawings the free ends of the U-shaped link hâve been 
bent inwardly towards each other and inserted in the apertures or 
holes in the lever, made large enough for the insertion thereof. As 
stated, the tension of the arms of the link would hold thèse free ends 
thereof in the aperture or apertures provided for their admission into 
the lever. Left in this way, it is évident that a severe strain or pull 
upon the bent or curved end of the link would tend to draw the free 
ends thereof from the apertures in the lever. A blow or pull side- 
wise upon one or both of the arms of the link would pull the free ends 
from the apertures. This might be done accidentally. As pushing 
the lever into place so that the link would hold and prevent rattling of 
the thill-coupling entire would bring a severe strain upon the link, the 
tendency was to pull the free ends of the link from the aperture or 
apertures. The purpose the patentée had in view was to prevent this, 
and he says: 

"My object, therefore, is to prevent the accidentai disconnection of the link 
from the lever." 

What he means is that he purposes to do something to prevent the 
escape of the free ends of the link from the apertures or aperture in 
the lever when strain is brought to bear upon the link by pulling or 
accidentally by blows against the arms of the link which would tend 
to drive them away from the lever. Such disconnection of the free 
ends of the link from the lever sometimes occurred, in actual ex- 
périence, by a blow from a flying stone thrown by the foot of the 
horse or the wheel of the wagon, and striking inside or between the 
arms of the link. 

The patentée then proceeds to tell us how he forms his link and 
lever and connects them so as to obviate the difficulty mentioned; 
that is, how to prevent the free ends of the link from becoming dis- 
connected from the lever by a pull upon the link or pressure in the 
manner indicated. The lever has two arms, and between thèse arms 
the patentée has his aperture for the insertion of the free ends of the 
link. At the place where he has his aperture he makes the lever solid, 
and says: 

"This aperture is formed in a spllt boss, 14, and gradually increases in 
diameter from its.outer ends inwardly; but the lever is first formed with 
the jaws, as 15, of the aperture open, so that the angular ends, 12, may be 

167 F.— 36 
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readily laid in the opening, ufter which the jaws are elosed together around 
the extensions, 12, to hold them froni withdrawal laterally." 

This means, simply, that at the solid portion where the aperture is 
formed the bent free ends of the link are inserted in the aperture, 
which aperture is made to increase in size as we go towards the cen- 
tral point between the two anns of the lever from either side there- 
of, and thus the outer openings are of a size sufficient to admit the 
ends of the arms of the link, but in its central portion this aperture 
is considerably larger. To prevent the pulling out of thèse free bent 
ends of the link, the patentée now bends such ends again, and the 
sole and only purpose of this enlargement of this aperture as de- 
scribed is to receive this further or additional bending of the free 
ends of the link and at the same time permit their free play or move- 
ment. Hère, in again bending the free ends of the link, and in en- 
larging the aperture to permit the free play of thèse bent ends, résides 
the invention of the patent. This is the improvement over the prior 
art. This is the new or novel idea disclosing patentable invention, if 
any there be. Practically, whether the lever is made solid at the 
point or points where the free ends of the link are inserted or not 
is immaterial. We may dispense with the split boss and its enlarged 
aperture entirely, and the resuit and efrectiveness of the device is the 
same. If we provide at this point two apertures, one in each arm of 
the lever, having them opposite each other, and insert therein the 
free ends of the link respectively, and then again bend thèse free 
ends at a right angle, or substantially so, in any direction, thèse free 
ends will move without obstruction, except that they will not be drawn 
out of the apertures in the arms of the lever except by the exercise of 
such force as will straighten the bent ends. The same force would 
withdraw the free ends of the link from the aperture in the split boss 
mentioned. The whole idea of this improvement in a thill-coupling 
was to my mind covered and anticipated by the horseshoer who bent 
over or "clinched" the end of the horseshoe nail after beîng driven 
through the hole m the shoe and the hoof of the horse, such clinching 
being for the purpose of preventing the nails from pulling out. The 
same idea is covered in the bent-up free ends of the handle or bail 
of a water pail where they engage respectively with the ears of such 
pail on the opposite sides thereof. The ears of the water pail each 
of which has an aperture, stand perpendicularly and correspond to the 
two arms of the lever in this thill-coupling. The handle or bail of 
the pail corresponds to the link of the patent, and is quite similar in 
shape. The free ends of the handle or bail where they engage with 
the ears are bent inwardly at nearly a right angle to the arms of the 
bail or handle, and are inserted in the apertures in the ears. We may 
now lift the pail, the bent ends of the bail coming into engagement 
with the ears. If, however, the load is too great, the arms of the 
bail will spring apart and draw the bent ends out of the apertures 
in the ears. To remedy this and prevent such disconnection, for gén- 
érations pailmakers hâve bent up the extrême ends of the free ends 
of the handle or bail after insertion in the apertures, so as to form 
a hook and thus prevent the withdrawal of such free ends from the 
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ears accidentally or by means of the strain on the handle or bail when 
the pail was filled. 

Carpenters for générations hâve had and utilized the same idea. In 
the patent in suit it is simply the bending over at an angle the free 
ends of this U-shaped link after their insertion in the aperture or 
apertures so as to prevent their withdrawal therefrom except by the 
exercise of such force as would rebend such ends. This was no ap- 
plication of an old idea to a new situation to meet a novel exigency. 
The usual skill of the ordinary mechanic was fully compétent to cope 
with the situation, and, to my mind, there is an utter absence of any 
mental conception amounting to patentable novelty. The Suprême 
Court of the United States has many times said that not every im- 
provement amounts to patentable invention. This court has many 
times had occasion to say that it is frequently difficult to draw the line 
between mental conception, accompanied by means to make it avail- 
able, amounting to patentable invention, and the exercise of thought 
and judgment by the skilled mechanic, which he must always do to 
meet the exigencies of his trade, and which discloses no patentable 
invention. Hère, however, I find no such difficulty. The complain- 
ant's counsel says in his brief : 

"To carry out the invention, the lever has a perforation into which the 
lient ends of the link extend, and this perforation must be intermediately 
enlarged to permit of the bending of the ends of thèse extremities, so as to 
prevent their withdrawal. The invention, therefore, involves two changes 
from what the inventer had previously done, as expressed in thè patent: 
The deflection or bending of the inturned ends of the link, so as to prevent 
their withdrawal from the perforation ; and the enlargement of the per- 
foration or opening between the sides of the lever, so as to permit of the 
free play of thèse bent extremities. 

"That this is an improvement over what the inventor had done before 
seenis too obvious for argument. That it attains most bénéficiai results can 
perhaps be no better evidenced than by the f aet that défendant has adopted 
it. In articles of this class, where the total selling priée is measured in 
cents and the fraction of a cent may represent the profit, very small advan- 
tages are often the life of a business. We believe that complainant should 
be allowed to show the greater popularity of this form of device, its superiori- 
ty over what has gone before, and the advantages incident to it in the way 
of manufacture." 

I do not doubt that bending over the ends of the free ends of the 
link within the apertures made the couplings more efficient and ren- 
dered the lever less liable to displacement, but the idea is one that 
would hâve occurred to any mechanic skilled in the art. The com- 
plainant's counsel assumes that the défendant has adopted the improve- 
ment disclosed in the complainant's patent. If we are to rely upon the 
exhibit, defendant's alleged infringing device, filed with the bill, as the 
extent of defendant's offending, then défendant does not infringe. The 
défendant has the two arms to his lever, but it has no solid portion be- 
tween such arms at the places where the free ends of the link are in- 
serted, and no split boss or équivalent therefor. It has two apertures, 
one in each arm, and thèse apertures are opposite each other; but it 
has no split boss with an aperture therein which gradually increases in 
diameter from its outer ends inwardly. True, the défendant bends 
the ends of the free ends of its link to prevent their withdrawal from 
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the apertures in the two arms, but this it had the right to do without 
infringing any patent or patented device. In no other respect does it 
encroach upon the claims of the patent in suit. 

In the récent case of Kuhn et al. v. Lock-Stub Check Co., 165 Fed. 
445, decided November 16, 1908, the Circuit Court of Appeals in this 
circuit, citing many cases, held: 

"A court may properly déclare a patent voici on a deniurrer to a bill for 
its infringement, when convinced from an inspection that it cannot be sus- 
tained." 

In the case in hand, if there be an improvement in the thill-coupling, 
we hâve no new resuit except in degree, and we hâve no new func- 
tion performed by the lever or by the link or by the coupling as a 
whole, or by any part of it. Ail we hâve is less liability to detachment 
of the free ends of the link from the aperture or apertures in the lev- 
er, and this is done by so bending the free ends of the link at their ex- 
tremities as to prevent their escape from the holes in which inserted. 

The complainant says he ought to be permitted to show large and 
increased sales and commercial success as bearing on the question of 
patentable invention. It is decided by the Suprême Court that com- 
mercial success in a close case is oftentimes important and will or may 
détermine the resuit, but alone it is not sufficient évidence of mental 
conception amounting to patentable invention to sustain a patent. At 
best, in improving the prior device, the patentée lias resorted to a well- 
known expédient, that of bending the end of a wire to prevent its be- 
ing drawn out of a hole into which it has been introduced^ making the 
interior of such hole large enough to permit such bending and the free 
movement of the bent end therein. The link with its free ends thus 
bent is probably more efficient in that it will more surely remain in 
place, but it perforais no new or added function, and it produces no 
new or better resuit. Its opération is precisely the same it was before. 
The split boss performs no new or différent function, and discloses no 
patentable invention. The aperture therein is larger at its center than 
at its ends, so that the turned-up ends of the link will hâve free play. 
This split boss between the two arms of the lever acts as a réceptacle 
for thèse bent ends, but does not keep them in position or aid their 
opération. The open space between the two arms of the lever, having 
apertures therein to receive the ends of the link, serve the same pur- 
pose, and this is défendant' s only construction, so far as appears. I 
cannot see any possible invention. See generally, 30 Cyc. (title "Pa- 
tents," III, "Patentability") 828, 829. 

The demurrer is sustained, with costs. 



WHITEHEAD <fe HOAG CO. V. BASTIAN BEOS. 565 

\ 

WHITEHEAD & HOAG CO. v. BASTIAN BROS. 

(Circuit Court, W. D. New York. October 1, 1908.) 

No. 277. 

1. Patents (§ 328*) — Inïringement— Bill Hook. 

The Studebaker patent, No. 615,921, for a bill hook combined with an 
advertising card, discloses novelty and patentable invention, but 1s of 
narrow scope, and is restricted by the prior art to the peculiar arrange- 
ment by which the eye in the hook enables the latter to lie flat against 
the supporting plate or to be held in a position at right angles to it. As 
so construed, held not infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

2. Patents (§ 328*) — Infiungement— Bill Hooks. 

The Hornich patent, No. 789,218, for a bill hook, the principal feature 
of which is the method employed for locking the hook in its position on 
the supporting plate, discloses patentable novelty in such feature, and is 
entitled to a moderate range of équivalents. Also, held infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

Howard P. Denison and William A. Jones, for complainant. 
Osgood & Davis, for défendant. 

HAZEL, District Judge. The bill allèges the infringement of three 
letters patent, the Studebaker patent, No. 615,921, dated December 13, 
1898, the Hornich patent, No. 653,296, July 10, 1900, and Hornich 
patent, No. 789,218, of May 9, 1905, now owned by complainant. The 
patents relate to improvements in bill hooks. The obje.ct of the paten- 
tée, Studebaker, was to construct an adjustable bill hook attached to a 
placard, and to construct it in compact form so as to facilitate distri- 
bution and to afford an economical, attractive, and useful advertising 
médium. The single claim of the patent reads as follows : 

"An advertising article, consisting of a placard having a plate secured 
thereto ; and a bill hook movably secured to said plate, the said bill hook 
having an eye, 5, and being adapted to be turned so as to lie fiât in relation 
to said placard and plate when at its upper plane of movement, and to be 
held froni thus turning by means of said eye when adjusted for use, suhstan- 
tially as and for the purpose specified." 

The éléments of the placard and plate or support for the hook secur- 
ed thereto were not new at the date of the invention in suit, and the 
élément of a movable bill hook having an eye secured thereto, the same 
being assembled to permit folding it for convenience in packing, distri- 
bution, or mailing, though new and novel, does not, in view of the an- 
técédent art, entitle the patent to a broad construction. Although a 
patentable combination, because of the inclusion qî a new élément, was 
disclosed^ yet I think the claim must be limited to a movable bill hook 
with an eye at its upper end and constructed so as to permit collapsing 
said hook or holding it in a position at right angles to the plate when 
used for the suspension of bills, documents, or other articles. There 

•For other cases see same topic & § numeeb in Dec. & Am. DIgs. 1907 to date, & Rsp'r Indexe» 
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was some novelty in the particular method of construction by which 
the patentée accomplished his intention to make a cheap bill hook com- 
binée! with an advertising card, and adapted to be folded by moving 
the hook upward in the groove or guide of the plate, and in adjust- 
ing it to prevent latéral turning. It is shown that the eye, 5, at the 
upper end of the hook, coacts with the plate support when adjusted in 
position, and arrests turning the hook in any other direction. Such 
functional resuit was obtained by the opposed bearing faces or by lat- 
éral projections of the eye coming in contact with the plate. This, in 
my estimation, was the only novel feature that can fairly be found in 
the patent. It was old in the art to attach wire or métal hooks to a 
support or backing in such a way as to lie parallel therewith, and, fur- 
ther, to attach the hook at right angles to the support, backing, or 
plate when articles were suspended from the hook. In the prior pat- 
ents to Putnam, Hubbard, Nottingham, and Johnson are shown hooks 
which may be folded for convenience in packing and turned to a right 
angle position for suspending articles therefrom. That such hooks re- 
late to clothes hooks, as distinguished from hooks upon which bills or 
other articles may be suspended, is not thought of material importance. 
It makes no différence whether the hook is attached to a wooden, tin 
plate or card support, specially as its opération is not essentially dif- 
férent from the opération described in the prior patents. Jones v. 
Cyphers (C. C.) 115 Fed. 324. The claim of complainant that no me- 
tallic substance in place of the cardboard plate or backing is within the 
terms of the patent is unwarranted, and the claim is not limited to ex- 
clude a wood, rubber, or metallic backing, nor, indeed, is the patentee's 
design of printing advertisements on a paper backing or support a 
patentable élément. Advertisements could easily hâve been placed up- 
on the supports or backing for hooks of the prior art. There was no 
légal hindrance to such use, even though the idea of doing so did not 
originate with such patents. Roberts v. Ryer, 91 U. S. 150, 23 L. 
Ed. 267. An inspection of the file wrapper would seem to support this 
construction of the claim, namely, that the patent must be restricted to 
the peculiar arrangement by which the eye in the hook enabled the 
hook to lie flat in relation to the support, and also to be held in posi- 
tion at right angles to the plate. In view of the Gatling patent, No. 
447,565, dated Mardi 3, 1891, it would seem to be an expansion of the 
claim in suit to hold the patentée a pioneer in the art, and to give the 
patent the broad construction contended for by the complainant. In the 
Gatling patent is described a fixed hook arrangement having at its up- 
per end a so-called pocket in which a card, label, or advertisement may 
be held. It would seem, therefore, that Studebaker was not the first 
to use an advertising card or placard in connection with a bill hook. 
That he attached to his advertising card a movable hook, and adapted 
it to be folded flat or turned out at right angles (which is the distin- 
guishing feature from the Gatling patent), will not allow giving the 
claim a libéral scope, in view of the weight which must be accorded 
other prior patents hereinbefore mentioned. Thus construed, the de- 
fendant is not an infringer of the patent in suit, for by its adaptation 
or bill hook arrangement the resuit is not brought about by équivalent 
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means, although its opération is substantially the same. Walker on 
Patents, 352, 353. 

No testimony was given by complainant to show infringement by the 
défendant of the first Hornich patent, No. 653,296, and said alleged 
infringement, not being pressed, will not be herein considered. 

The second Hornich patent, No. 789,218, is claimed by complainant 
to be an improvement of the said original bill hook in controversy. 
Claims 3, 4, and 5 thereof are involved. Such claims disclose a sim- 
ilar bill hook to that described in the Studebaker patent, except that, 
instead of having an eye at the upper end of the shank of the hook to 
prevent the hook from turning, an offset at one side of the axis is used. 
When the shank of the hook is turned downward in the channel or 
guide in the supporting plate, the offset or projection engages the notch 
or socket, locking the hook and preventing it from swinging. The 
claims in issue are for a spécifie method of constructing the bill hook 
in combination with a supporting plate, and in several particulars con- 
cededly include éléments not found in the prior patents to Studebaker 
and to Hornich. The principal feature of the invention consists in the 
method employed for locking the hook in its position to prevent latéral 
or longitudinal movement. Considering the narrowness of the art, the 
bill hook in question was probably a slight improvement over the 
Studebaker and first Hornich patents. I think the claims are entitled 
to a moderate range of équivalents. At least, they should not be so 
narrowly construed as to deprive the inventer of what he has achieved, 
where it is clear that the défendant has evaded the patent and taken 
the substance thereof. Even though the second Hornich patent is 
merely an improvement of what in the art was known before, yet, hav- 
ing made a cheaper, more durable, or more perfect structure, his in- 
vention is entitled to protection, though, of course, not to that wide 
range of équivalents which would be accorded to a pioneer. Cimiotti 
Unhairing Co. v. American Fur Refming Co., 198 U. S. 399, 25 Sup. 
Ct. 697, 49 L. Ed. 1100. None of the patents of the prior art show 
the locking arrangement of claims 4 and 5, which was the élément dif- 
ferentiating the structure from the Studebaker device, the first Horn- 
ich patent, and, in fact, the prior art. It is this élément in the combi- 
nation which produces the resuit. The eccentric portion in the side 
of the shank of the hook nécessitâtes a socket or notch in the guide or 
rib extending down the middle of the plate or hook support to hold 
the hook in position and prevent it from moving upward or to the side. 
No such disclosure is made in the prior art. True, there are prior pat- 
ents which show projections in the hook that coact with the socket to 
prevent latéral movements of the hook, but such locking means are 
not adaptable to complainant's structure. Hornich provicled two thin 
supporting plates of similar dimensions, preferably of circular form, 
and placed them together one over the other. In the overlying plate 
he formed a groove or rib extending along the middle of the plate, 
having a socket or dépression near the edge, thé underlying plate be- 
ing used to protect the cardboard from the strain and wear to which 
it is subjected by engagement and disengagement of the hook which 
lies in the socket. 
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Does the défendant infringe the claims? There was much discus- 
sion as to the scope of claim 3, which emphasizes the "co-operating, 
yielding connections between the two (the hook and the guide) for 
retaining the hook in adjusted position." The yielding connections 
mentioned are contained in the overlying plate at its edges, the fasten- 
ing together of the two plates being so arranged as to produce such 
yielding when the shank of the hook is inserted in the groove. The 
défendant urges that this claim must be construed to mean a structure 
in which the socket is placed in the groove to prevent turning or 
swinging of the hook. In my estimation, it is wholly immaterial 
whether the socket is actually in the groove of the upper plate, or 
whether the lower plate is slightly grooved or recessed to retain the 
hook. In its structure the défendant employs two plates, the smaller 
superposed upon the larger. In the smaller or upper plate is a channel 
or guide in which the shank of the hook slides, as in complainant's de- 
vice. On the shank of the hook a projection is formed which coop- 
érâtes with the socket of offset placed in the under plate (not in the 
upper plate, as in the device of complainant), by which means the hook 
is locked when adjusted for use. The identical resuit of complain- 
ant's patent is attained by the defendant's arrangement, and no new 
object is achieved. In fact, the change or altération of parts merely 
opérâtes as a reversai of the spécifie means shown in the Hornich 
patent. Under thèse circumstances, as already indicated, the defend- 
ant's adaptation is a palpable évasion of complainant's principal élé- 
ment, the locking or adjusting means in question. Aside from what 
has been stated, it is not thought necessary to discuss claims 4 and 
5, which with greater détail claim the spécifie method of construc- 
tion of the structure in suit. 

Complainant is entitled to a decree for injunction upon the involved 
claims of the Hornich patent, No. 789,218, and an accounting, and 
défendant is entitled to a decree of noninfringement of the Studebaker 
patent, No. 615,921. No costs to either party. 



'ACME-KETSTONB MFG. CO. r. DEARBORN et aL 
(Circuit Court, S. D. New York. February 16, 1009.) 

L Patents (§ 298*) — Inïtjingement— Sewing Machine. 

Inf ringement of the Dearborn patent, No. 639,669, for a sewîng machine, 
held not so clearly shown as to warrant the granting of a preliminary 
injunction provided défendant files a bond. 

[Ed. Note. — For other cases, see Patents, Cent Dig. { 479; Dec. Dig. 
S 298.*] 

2. Patents ($ 328*) — Infringement— Sewing Machine. 

The Dearborn patents, Nos. 679,553 and 705,326, each for a sewing 
machine, held infringed on motion for a preliminary injunction. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On motion for preliminary injunction. 

^■■i " " .il. . „ - — ,.. ., , , — ■ „ .,.,- i , a 

•For other cases see same topic & ï ntjmbkb in Bec. & Am. Digs. 1S07 to date, & Rec'r Indexes 
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Hillary C. Messimer, for complainant. 
Knight Bros., for défendants. 

NOYES, Circuit Judge. This is an application for a preliminary 
injunction in a suit to restrain the infringement of letters patent Nos. 
639,669, 679,553, and 705,326, granted to the défendant Dearborn, and 
assigned by him to the complainant. As said défendant is estopped 
to deny the validity of his own patents, the only question to be con- 
sidered upon this application is one of infringement. 

At the outset it must be observed that there are two structures 
manufactured by the défendants presented in évidence. One struc- 
ture, designated as "Complainant's Exhibit Défendants' Machine/' 
was made by and purchased from the défendants. They claim, how- 
ever, that its manufacture was an accident, and that it difïers from 
their regular machine. The structure designated as "Défendants' 
Exhibit Défendants' Machine" is the one which the défendants ad- 
mit that they manufacture and sell. 

(1) Complainant's Exhibit Défendants' Machine. 

It is claimed, in the first place, that this machine infringes claim 
1 of patent No. 639,669 which reads as follows : 

"In a sewing-machine, the combination, witli a feeding mechanism, of a 
needle arranged to reciprocate horizontally, or approximately so, and trans- 
versely to the Une of feed, mechanism for operating sald needle, a looper-rod 
provided with a looper located above the work-support and presser-foot, and 
co-operating with said needle and the acting portion of which looper is ec- 
centrie to the longitudinal axis of said looper-rod, and mechanism for operat- 
ing said looper-rod to cause the same to hâve a forward longitudinal move- 
ment to carry the looper forward above the work at one side of the Une 
of stitches to take a loop from the needle above the work, then an axial or 
rocking movement to carry the looper across the Une of stitches to the 
other side thereof, and then a longitudinal receding or rearward movement 
above the work to enable the looper to présent the loop to the needle, and 
then a second axial or rocking movement to carry the looper again across the 
line of stitches to its first position, from which it may again move to take 
another loop, substantially as set forth." 

It is admitted that the machine in question embraces ail the élé- 
ments of this claim, provided its looper has the specified movement. 
As stated in the complainant's brief, the question is, "Has the de- 
fendants' looper a rocking movement?" Upon this question the wit- 
nesses differ. The complainant's expert says that the looper of the 
défendants' machine does hâve such a movement and that it is the 
équivalent of the movement of the looper in the complainant's own 
structure. On the other hand, the défendants' expert points out that 
the loopers of the two machines are in différent form, and says that 
they also differ in the method of manipulating the thread and con- 
trolling the loop, as well as in the actual movement and the mechan- 
ical means for imparting it. While my impression is that the. de- 
fendants' looper does hâve the rocking movement required by the 
claim, the question, in view of the conflicting testimony, is too doubt- 
ful to be determined as the basis for granting a preliminary injunc- 
tion. 
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It is contended, in the second place, that the machine in question 
infringes claim 2 of patent No. 679,553, which reads as follows: 

"In a sewing-maehine, the combination of suitable stitch-forming mechanisni, 
with a stationary presser-foot, a yieldingly-mouiited feed-frame, a ridge- 
forming rib adjustably mounted in said feed-frame and adapted to engage the 
work beneath the presser-foot, and a feed devlce yieldingly mounted upon 
said feed-frame and independent of the ridge-forming rib, substantially as 
set forth." 

It is obvious that the machine embraces ail the éléments of this 
claim provided it has the élément "a ridge-forming rib adjustably 
mounted in said feed-frame." It is contended by the défendants that 
the ridge-forming rib found in the machine in question is not ad- 
justably mounted. It seems to me obvious, however, that it is ad- 
justably mounted. Infringement of this claim is clear, and should 
be restrained. 

It is claimed in the third place that the machine infringes claim 3 
of patent No. 705,326, ' which reads as follows: 

"In a blind-stitch sewing-niachiiie, the combination of a suitable stitch- 
forming mechanism, and a stationary presser-foot, with a ridge-forming rib 
constructed and arrangea to engage the foot beneath the presser-foot, and an 
upper feed device constructed and arrangea to engage the upper exposed face 
of the work adjacent to said ridge-forming rib, substantially as set forth." 

Reading the claim upon the machine in question, it is clear that it 
possesses every élément, including the stationary presser-foot. In- 
fringement is obvious, and should be restrained. 

(2) Défendants' Exhibit Défendants' Machine. 

The looper of this machine is in the same form and has the same 
movement as the looper of the first machine. Therefore, while the 
same contention is made regarding it, it can only be said that in- 
fringement is not so obvious as to call for a preliminary injunction. 
It is obvious, also, that no infringement of patent No. 679,553 is shown 
in this machine. It does not possess the "ridge-forming rib adjust- 
ably mounted." 

But the complainant strenuously urges that this machine, like the 
other, infringes claim 3 of patent No. 705,326. To.do so it must 
possess a stationary presser-foot or its équivalent. In fact, however, 
its presser-foot is yielding, and not stationary, and défendants' expert 
asserts that advantages attend this yielding action — that the cloth 
is stretched and smoothed overthe rib, and that clearancé is given for 
the feed action. On the other hand, the complainant's expert says 
that the yielding movement of the presser-foot is wholly without func- 
tion. Hère, as in respect of the movement of the looper, I am in- 
clined to the opinion that the défendants are merely attempting to get 
away from the précise forms of the patents, while retaining their 
advantages. But I am not so certain that this will be the view of the 
court at final hearing that I feel warranted in closing the business 
of the défendants pending suit, provided they will file a bond. Pos- 
sibly, had the complainant acted with more speed, I should feel differ- 
ently. 
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A preliminary injunction may issue, restraining the défendants from 
manufacturing or selling any machine in the form of "Complainant's 
Exhibit Défendants' Machine." A similar injunction may be issued 
with respect to the other machine, unless within two weeks from the 
filing of this opinion the défendants file a bond of sufficient amount 
and with sufficient surety to pay ail damages or profits which the 
complainant may recover upon a final decree. In case the parties 
cannot agrée as to the amount or sufficiency of the bond, the matter 
may be presented upon affidavits, and will be determined by the court. 
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THE W. E. GLADWISH. 

(District Court, E. D. New York. February 15, 1009.) 

Collision (§ 95*) — Steam Vessels Crossing— Both Vessels in Fault. 

A collision occurred in the North River, near the ends of the New 
Jersey piers, between the tug Reliable, going up with a tow, and a tow 
on the side of the tug Gladwish, which had just corne out of a slip and 
had given a signal of two whistles, indicating a désire to cross ahead. 
Instead of going straight ahead, however, she turned up the river, and 
the Reliable, turning toward the shore at the same time to pass under 
her stern, ran into her tow. The Reliable had also given a signal of one 
whistle, but did not insist on her right to cross ahead, as she should 
hâve done. Held, that both tugs were in fault and equally liable for the 
injury to the tow. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. § 95.*] 

In Admiralty. Suit for collision, 

Wray & Callaghan, for libelant. 

Carpenter, Park & Symmers, for The Reliable. 

James J. Macklin, for The W. E. Gladwish. 

CHATFIELD, District Judge. The présent accident occurred upon 
the North River just above the Communipaw ferries, and within a 
short distance of the pierheads. The tug Gladwish was coming out 
with a tow, and, under a flood tide, attempted to turn as nearly as 
possible up the river, around a pier called the "Packer Dock" ; this 
turn being so made as to enable the tug Gladwish and the tow to bare- 
ly clear a string of canal boats which were lying in three tiers, angling 
out from a pier to the north, known as "Game Cock Pier." The 
Gladwish, upon starting out, pursued a direction substantially across 
the river, until a point was reached where the turn to port could be 
made. She thus had ail the boats coming up the river, along the west- 
ern shore, on her starboard hand, and it was possible to see several 
hundred feet down the river at that point, inasmuch as there is no 
pier immediately to the south of the slip from which the Gladwish 
started. The Gladwish saw a tug with a tow, the Reliable, coming 
up the river some 500 or 600 feet away, past the séries of Lehigh Val- 

•i'or other cases see same topic & § numeek in Dec. & Aru. Digs. 1907 to date, & Rep'r Indexes 
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ley piers, and heading either straight np the river along the pierheads, 
or working doser in as if to enter the slip known as the "Morris Canal 
Basin." The Gladwish gave a two-whistle signal to indicate that she 
wished to cross the bowof the tug coming up. 

It may be assumed that if the tug coming up the river, the Reliable, 
had g-one into the Morris Canal Basin, or had stopped before reaching 
Game Cock pier, no accident would hâve occurred. The évidence 
would seem to show that the Reliable was out a sufficient distance 
when going by the Lehigh Valley piers to hâve passed up the river 
sufficiently far from the pierheads to hâve avoided the rule laid down 
by the courts in The Breakwater, 155 U. S. 252, 15 Sup. Ct. 99, 39 
L,. Ed. 139, and the cases therein cited. Further, the Reliable's testi- 
mony is that she blew one whistle, which would hâve been the proper 
signal if she had intended to go up the river, to prevent the Gladwish 
from coming out. The captain of the Reliable also testifies that be- 
fore the collision he put his helm to port and tried to sheer off to 
avoid the collision. But this was evidently not done until too late to 
hâve been of any service, and therefore neither relieves the Reliable 
of any responsibility, nor would be of any importance, except that it 
throws some light on the position of the boats at the time of the col- 
lision. 

The testimony of ail the witnesses is that the blow was straight in 
through the side of the barge, which was lashed on the starboard side 
of the tug, and penetrated clear into the coal. It is reasonably certain 
that, if the Gladwish had succeeded in making the turn so as to be 
headed substantially up the river, the Reliable could not hâve struck 
such a blow on any course, unless she were headed almost at right 
angles for the Jersey shore. Such a blow could still less be delivered 
if the Reliable had turned to starboard to any appréciable extent under 
a port helm. On the other hand, the testimony of ail the witnesses 
shows that the Gladwish was making a turn, and that the blow was 
struck after she had worked somewhat to port from a straight across 
the river course. It is also évident, from the position of the canal 
boats, angling out from the Game Cock pier, that the accident must 
hâve occurred below that pier, and not much further out in the river 
than the lowest tier of canal boats. 

Under thèse circumstances it is difficult to see how the Reliable 
struck the barge, if her story that she was proceeding straight up the 
river, some 400 feet from the piers, under a one-whistle signal, with a 
turn to starboard, just before the accident, is to be believed. It may.be 
assumed that the Gladwish was a crossing vessel, and that her two- 
whistle signal was wrong under the circumstances, especially if, in- 
stead of crossing, she intended to turn around in the path of the Re- 
liable and proceed np the river, a maneuver which would be likely to 
consume more time than to pass straight across. The Reliable had the 
right to assume that the Gladwish heard her one whistle, or that, if 
the Gladwish did not hear it, no attempt to cross the bow of the Re- 
liable would be made, under a cross-whistle, or a failure to elicit re- 
sponse. The John King, 49 Fed. 409, 1 C. C. A. 319; The George S. 
Shultz and Others, 84 Fed. 508, 28 C. C. A. 476. 
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But the position of the boats and the physical peculiarities of the 
situation show to the satisfaction of the court that the testimony of 
the witnesses, to the effect that the Reliable headed in, is correct. In 
other words, it seems to the court that the Reliable assumed that the 
Gladwish was proceeding straight out into the river, and, even if the 
Reliable gave a one-whistle signal, that after hearing the two by the 
Gladwish, and estimating the distance between them, the Reliable at- 
tempted to work in closer to the piers and to pass astern of the Glad- 
wish, which, under the circumstances, she had no right to do. She 
should hâve held her course and insisted on her signal, or hâve pro- 
ceeded at such a rate of speed that the Gladwish could hâve gotten 
out of the way. The string of canal boats was in plain sight, and the 
Reliable should hâve taken them into considération in proceeding up 
the river. But the Gladwish was clearly at fault in giving a two-whis- 
tle signal, under the circumstances. She should hâve assumed that 
she would be treated as a boat coming out from a slip, and (under 
rule 19) thus obligated to take care of ail boats approaching on the 
starboard; or, if she intended to hâve the Reliable pass up the river 
outside, a one-whistle signal would certainly hâve indicated the por- 
tion of the river which was needed by the Gladwish better than the 
two-whistle signal. 

It is évident from the testimony of the pilot of the Gladwish that 
he gave the two-whistle signal because he assumed that the Reliable 
was going into the slip rather than up the river. Even a two-whistle 
signal might hâve been justified, if made a little later, after the Re- 
liable had shown by her course that she would pass astern, and if the 
Gladwish had passed on across. But in the face of a failure to answer 
the two-whistle signal, which had already been given by her, and in- 
asmuch as the Gladwish did not proceed out in the river far enough 
to give the Reliable room to pass astern if she had wanted to, it is 
difficult to see how the Gladwish can be relieved from ail responsibility. 
When the Gladwish had once started upon her crossing course, the 
effect of the flood tide would increase the difficulty of avoiding the 
canal boats directly to the north, unless the course were pursued suf- 
ficiently to clear; and under such circumstances, even if in fault, the 
Gladwish might hâve avoided the accident by going straight out into 
the river ; but by turning up the river she made it impossible for the 
accident to be prevented, unless the Reliable had consistently pursued 
her original course and paid no attention to the signais of the Glad- 
wish. 

While the Gladwish might hâve been at the outset entitled to assume 
that the Reliable would do this, nevertheless, after the mistakes on the 
Gladwish's part, and after the failure to receive the signal, it seems 
to be reasonably certain that the Gladwish could not ignore the dif- 
ficulties caused by her owii acts, and then insist that the Reliable 
should previously hâve insisted on her ovvn rights. 

The libelant is the owner of the coal barge which was run into and 
sunk, and both the Gladwish and Reliable seem to be responsible for 
the injury, and should both, therefore, be held liable equally for the 
damage. 
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In re RESNEK et al. 

(District Court, E. D. Pennsylvania. February 9, 1909.) 

No. 3,009. 

Bankruptcy (§ 287*) — Liens Acquibed by Légal Peoceediîjgs— Effect of 
Levy and Sale Befoee Bankruptcy— Remedy of Tbustee. 

Where an exécution was issued against an insolvent debtor within 
four months prior to his bankruptcy, and a levy and sale made, and the 
proceeds paid over to tlie judgment credltor before the filing of the 
pétition, the case does not fall within Bankr. Aet July 1, 1898, c. 541, 
§ 67f, 30 Stat. 505 (U. S. Comp. St. 1901, p. 3450), avoiding liens obtained 
through légal proceedings, and the référée is without povver to summarily 
direct a repayment of the money ; the remedy of the trustée, if any, 
being by a plenary action to recover the amount as a préférence under sec- 
tion 00b. 

[Ed. Note. — For otber cases, see Bankruptcy, Cent. Dig. § 444; Dec. 
Dig. § 287.*] 

In Bankruptcy. On certificate of référée. 

Calvin F. Smith, for Albert H. Resnek. 
Frank Reeder, Jr., for trustée. 

HOLLAND, District Judge. In this case the judgment had been 
entered in the court of common pleas of Northampton county, the 
levy and sale made, and the money paid over to Albert H. Resnek 
on the 9th day of December, 1907, within four months of the filing 
of the pétition in bankruptcy against the alleged bankrupts, which 
took place on the IGth day of Mardi, 1908, and the adjudication was 
entered April 16, 1908. Upon the présentation of a pétition, the réf- 
érée summarily directed Albert H. Resnek to pay over to the trustée 
in bankruptcy the net proceeds received from the sheriff on the ex- 
écution, to which order Resnek excepted, and the question is certi- 
fied to this court for détermination as to whether the référée, under 
the circumstances, had jurisdiction to make this summary order. 

Where, within four months before the filing of a pétition in bank- 
ruptcy against an insolvent debtor, an exécution lias been issued and 
levy and sale made and the proceeds paid over to the judgment cred- 
itor before the filing of the pétition, the case does not fall within the 
provisions of section 67f of the bankrupt act (Act July 1, 1898, c. 
541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3450]), and the lien cre- 
ated by the judgment and levy is not rendered void by the adjudica- 
tion. The remedy, if any, the trustée h as against the creditor, is 
under the provisions of sections 60a and 60b of the bankrupt act 
in a plenary action, where it will be necessary to allège and show that 
the creditor had reasonable cause to believe that the bankrupt, by 
sufrering judgment to be taken against him, intended to give a préf- 
érence. In re Blair (D. C.) 102 Fed. 987; In re Bailey (D. C.) 144 
Fed. 214. And this is true, even though the proceeds of the exécu- 
tion are insufficient to satisfv the claim of the judgment creditor. In 
re Knickerbocker (D. C.) 121 Fed. 1004. 

It follows, therefore. that the order of the référée must be reversed. 
It is so ordered. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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CAPEWELL HORSE NAIL CO. v. MOONEY. 
(Circuit Court, N. D. New York. January 30, 1909.) 

1. Trade-Maeks and Trade-Names (§ .4*) — Marks Subject of Ownership— 

Arbitrary Device. 

A check figure formed of intersecting Unes, impressed on the under 
or beveled face of the heads of horse nails, or on pictures of such nails 
on packages containiiig the same, as an arbitrary mark to designate them 
as the product of a certain maker, is a legitimate trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 8; Dec. Dig. § 4.* 

Arbitrary descriptive or fietitious eharacter of trade-marks and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 C. C. A. 323.] 

2. Trade-Marks and Trade-Names (§ 3*) — Origin and Adoption of 

Marks. 

If a manufacturer had originally two or more purposes in adopting a 
particular mark for his goods, as, for instance, to indicate the quality 
and also the origin, and aiso to ornament the article, and the goods 
bearing this particular mark, and by reason thereof, had corne to be 
known as the goods of that manufacturer, irrespective of grade or quali- 
ty, there is no reason why he may not adopt such mark as a gênerai 
trade-mark to indicate origin solely, no other person having adopted or 
used it. 

[Ed. Note. — For other cases, see Trade -Marks and Trade-Names, Cent. 
Dig. §§4-7; Dec. Dig. § 3.*] 

3. Trade-Marks and Trade-Names (§ 3*) — Origin and Adoption op Mark 

— Purpose or Use. 

Where the primary purpose of a manufacturer in adopting an arbi- 
trary mark as a trade-mark was to indicate and identify the origin of 
the goods, he is not debarred from protection because it has incidentally 
come to indicate also the quality of the goods. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7; Dec. Dig. § 3.*] 

4. Trade-Marks and Trade-Names (§ 26*) — Extent and Manner of Use. 

Where a mark adopted by a manufacturer as a trade-mark has come 
to indicate and identify goods as of his make, it is immaterial that he did 
not advertise nor state on the packages the fact that such mark was 
claimed as a trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 29 ; Dec. Dig. § 26.*] 

5. Trade-Marks and Trade-Names (§ 28*) — Estent and Manner of Use. 

A trade-mark for horseshoe nails is not invalid because the owner does 
not use it on ail grades of such nails made by him, but he may hâve 
différent trade-marks for différent grades where the primary purpose of 
each is to indicate origin and not quality. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 31 ; Dec. Dig. § 28.*] 

6. Trade-Marks and Trade-Names (§ 25%*) — Extent and Manner op Use— 

Use op Différent Trade-Makks. 

A manufacturer of horseshoe nails of différent grades and sizes which 
are put up and sold in packages and boxes and also sold and used loosely 
may adopt and use, and be protected in.using, at least two trade-marks, 
the primary purpose of which is to indicate origin, for the same grade 
of nails, one to be imprinted on the nail itself and the other on the 
packages and boxes containing such nails ; and this is so even if such 
manufacturer has other trade-marks primarily adopted to indicate the 

•For other oases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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same origin, but whieh incidentally indicate grade, and whieh he uses 
on other grades of his manufacture. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Nanies, Dec. 
Dig. § 25%.*] 

7. Tbade-Maeks and Teade-Names (§ 4*) — Mode of Affixing Mabk— Obna 
mental device. 

The fact that a mark Imprinted on a horseshoe nail may add to Its 
appearance does not prevent such mark froni being appropriated as a 
trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 4.*] 

& Teade-Maeks and Teade-Names (§ 27*) — Names — Mode of Affixing 
Mark. 

The fact that a trade-mark for a horseshoe nail is eut or stamped 
into the nail itself does not affect its •validity. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 30 ; Dec. Dig. § 27.*] 

0. Teade-Maeks and Tbade-Names (§ 43*) — Registbation— Right to Regis- 
tbation. 

A statement made in an application for registration of a trade-mark that 
the applicant's use of such mark has been exclusive is not false, so as 
to deprive him of the right of registration or estop him from maintaining 
an action to protect his right because it may appear that some one else 
had previously used such mark in violation of his exclusive right 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 43.*] 

10. Teade-Maeks and Teade-Names (§ 4*) — Infbingement— Hoese Nails. 

A check figure, formed of intersecting Unes impressed ou the beveled 
face beneath the heads of horseshoe nails, held a valid trade-mark and 
lnfringed. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 8 ; Dec. Dig. § 4.*] 

In Equity. Suit to restrain alleged unlawful infringement of trade- 
mark and alleged unfair compétition in trade. 

Edmund Wetmore and Oscar W. Jeffery, for complainant. 
Robert W. Hardie and Charles A. Munn, for défendant. 

RAY, District Judge. The complainant, Capewell Horse Nail Com- 
pany, is a Connecticut corporation, and has its factory and main and 
principal place of business at Hartford, in that state. The défendant, 
Walworth M. Mooney, is a citizen and résident of the state of New 
York, and has his factory and place of business at Ausable Chasm, in 
said state. 

The parties are competitors in the business of manufacturing and 
selling horseshoe nails. The complainant company has been engaged 
in the business since 1881, and is one of the largest manufacturer and 
sellers of such nails in the United States. That it manufactures and 
sells a high grade of nails at a high price is shown and not seriously 
questioned. The nail in question, and referred to as the "Capewell" 
nail, the highest or best grade nail made by it, constitutes about 75 
per cent, of its entire output. The complainant's alleged trade-mark 
has been used by it in marking and designating its nails since 1892, 
and consists of a pattern of small but uniform checks stamped on the 

•For other cases see same topic & § numbeb in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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under or beveled face of the head of each nail. It is stamped on one 
face only, viz., the front beveled face, and covers it. That it is a dis- 
tinguishing mark cannot be questioned. This alleged trade-mark was 
registered in the Patent Office under Act Feb. 20, 1905, c. 592, 33 
Stat. 724 (U. S. Comp. St. Supp. 1907, p. 1008), on the 9th day of 
October, 1906, No. 56,605. In the statement filed June 5, 1905, it was 
described as consisting of "a check formed of intersecting Unes on the 
under or beveled face of the nail heads." In a communication of Sep- 
tember 2, 1905, the Patent Office so recognized the claim. The orig- 
inal drawing showed, not only the check-mark claimed on the nail in 
its proper place, the beveled face of the head, but the entire nail. Pur- 
suant to an order of the Patent Office, the applicant filed a new draw- 
ing showing only the intersecting lines forming the check-mark; that 
is, the check-mark independently of the nail. October 23, 1905, the 
Patent Office reversed its holding, and notified the applicant that the 
original illustration of the mark claimed was the correct one, and 
that a new drawing should be filed so as to show the mark claimed on 
the beveled face of the head of the nail according to the description 
in the original statement. This direction was complied with. How- 
ever, pending the application, the practice in the office was so changed 
as to omit descriptions of trade-marks in applications therefor, and 
required applicant to state that he has "adopted the trade-mark shown 
in the drawing." This rule was not applied in this case, and the whole 
proceeding and file wrapper show that the "trade-mark" applied for, 
described, and registered was the "check-mark" and not the "nail with 
the check-mark" thereon. The nail was retained, under the ruling of 
the department made at the time, to show the location of the trade- 
mark thereon, and not as a part of the trade-mark. The statement 
reads :- 
"To Ail Whom It may Concern: 

"Be it known that The Capewell Horse Nail Company, a corporation duly 
organized under the laws of the state of Connectlcut, and located in the city 
of Hartford, county of Hartford, in said state, and doing business at Nos. 
57 to 69 Charter Oak avenue and 36 to 84 Governor street, in said city of 
Hartford, has adopted for its use the trade-mark shown in the accompanying 
drawing. 

"This trade-mark has been continuously used in the business of said cor- 
poration since the latter part of 1892 or the early part of 1893. 

"The class of merchandise to which the trade-mark is appropriated is class 
13, métal manufactures not otherwise classified, and the particular descrip- 
tion of goods comprised in said class upon which said trade-mark is used is 
horse-nails. 

"This trade-mark is impressed on the under side or beveled face of the 
heads of the nails and on the packages- and boxes containing the nails. 

"The Capewell Horse Nail Company, 

"By George C. F. Williams, Sec'y." 

I do not think that under the proofs in this case and the practice 
of the Patent Office as it was at the time of the pendency of this ap- 
plication, especially the filing thereof, the defendant's contention can 
be sustained that the trade-mark claimed, allowed, and registered is 
the nail with the check-marks thereon. To hold otherwise would do 
violence to the plain intent and purpose of the applicant as shown by 
the file wrapper. In the original statement it said : 
167 F.— 37 
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"The trade-mark consists of a check formed of interseeting lines on the 
under or beveled face of the nail head. This trade-mark lias been continu- 
ously used lu our business since the latter part of 1S92 or the early part of 
1893." 

The letter of the Commissioner dated September 2, 1905, said: 

"The mark claiined consists of a check formed of interseeting linos on the 
under or beveled face of the nail head." 

This was the statement also of D. L. Pittman, acting examiner. 
After the applicant had filed his new drawing showing simply the 
check-mark, the same examiner said, and this was communicated to 
the applicant October 23, 1905 : 

"Applicant has filed a new drawing, and it does not show the trade-mark 
as described or as used. The original illustration of the mark is the correct 
one, and a new drawing should be filed. [Signed] D. L. Pittman, Acting Ex- 
aminer." 

In view of his prior description of what the trade-mark claimed ac- 
tually was, it is impossible to say that this examiner was leading the 
applicant into a trap and inducing him to claim and register "a horse- 
shoe nail with the check formed of interseeting lines thereon" as his 
trade-mark. The applicant had not made that claim, and, to hâve so 
broadened it, would hâve made the accompanying déclaration under 
oath false. The trade-mark used had been, not a nail with the check 
thereon, but the check alone. This "trade-mark," the check, was used 
on a horseshoe nail or on the package containing the nails. It may be 
that under the practice subsequently adopted, or adopted during the 
pendency of this application, the drawing filed was the trade-mark 
allowed and registered in subséquent cases, but this practice was not 
applied to this case. 

The défendant insists that this check-mark was not the subject of a 
valid trade-mark at common law or under the statute ; that it was in 
common use in the manufacture of various useful articles, and the 
common property of ail the people, and that it could not be appropriat- 
ed by this claimant as a trade-mark for horseshoe nails. It must be 
conceded that similar checks, composed of or formed by lines crossing 
each other at right angles, or diagonally, and eut into the métal, had 
been in use for years to fôrm gripping surfaces, as in forceps, tweez- 
ers, vises, etc., where they are eut on the interior surfaces of the jaws 
of the gripping devices. They had also been used on the exterior sur- 
faces of the handles of various tools to prevent the slipping of the 
hand of the workman when grasping the tool. 

I do not think the mère fact that the gênerai design of this alleged 
trade-mark is composed or made up of a form of marks found else- 
where in gênerai use for purposes of utility depriyed the complainant 
company of the right to adopt this particular check-mark, of this par- 
ticular form, used in this particular place on the horseshoe nail itself, 
or représentations of such nail, as its trade-mark to designate its goods 
as those of its make or manufacture. 

In Hutchinson v. Btumberg (C. C.) 51 Fed. 829, 830, the symbol of 
a star was held a valid trade-mark. In that case the word "star" was 
used in connection with the symbol, but I cannot see that this was ma- 



CAPEWELL, HORSE NAIL CO. V. MOONEY. 579 

terial. Stars — that is, figures and symbols of stars, and paintings and 
signs with stars painted and engraved thereon, etc. — hâve been used 
for more than a hundred years both for ornamentation and utility, and, 
so far as I know, any one had and has the rigbt to use the symbol or 
eut of a star for such purposes, but it seems that it could be and was 
appropriated as a valid trade-mark. In Johnson v. Brunor (C. C.) 107 
Fed. i66, Judge Lacombe restrained the infringement of a trade-mark 
consisting of a red cross. Now crosses hâve been used by the gênerai 
public both for ornamentation and utility for générations. 

In Hier v. Abrahams, 82 N. Y. 519, 523, 37 Am. Rep. 589, the court 
said : 

"Trade-marks are of two kinds. Tliey may consist of pictures or symbols 
or a peculiar form and fashion of label, or simply of a word or words, which. 
in whatever form printed or represented, continue to be the distinguishing 
mark of the manufacturer who has appropriated it or them, and the naine 
by which his products are known and dealt in." 

In Popham v. Cole, 66 N. Y. 69, 23 Am. Rep. 22, the trade-mark 
consisted of the figure of a hog, with the name of the manufacturer 
and the words "prime leaf lard." The court, per Rapallo, J., held 
that the words, being descriptive merely, could not be appropriated as 
a trade-mark. The court also held that there was such a distinction 
between the fat, plump, well-conditioned hog of complainant's trade- 
mark and the lean, scrawny, ill-conditioned wild boar of défendants' 
device that there was no infringement. The court took occasion, how- 
ever, to say, in speaking of the sign or symbol of the hog: 

"The sign or symbol may be employed with equal truth in respect to any 
parts of the dead swine or the products of that animal put up for sale, and 
no one dealer has a greater right than any other to appropriate it to his 
own purposes. A serious question might be made as to the right of the 
plaintiff to appropriate to his exclusive use as a trade-mark the picture 
of the animal from which not only his lard but the lard of ail other dealers 
and manufacturera of lard is derived, especially when the same emblem or 
symbol has been used by dealers in lard and other products of the slaughtered 
hog iudiscriminately as they hâve had occasion. But, passing this question, 
there are other difficuities in the plaintiff's case which are insuperable." 

In James Trade-Mark, 33 Ch. D. 392, the judge said : 

"Why a pig should not be, according to English law, a distinctive mark for 
lard, or something made out of a pig, I do not know. Suppose you tanned 
pig skin into leatlier, I do not know why a pig should not be a good trade- 
mark for tanned pig's bide." 

In Harrison v. Taylor, 11 Jur. N. S. 408, 12 L. T. (N. S.) 339, it 
was held that the figure of an ox on mustard, which from the figure 
had corne to be called "Ox-Mustard," was a good trade-mark. In Orr- 
Ewing v. Johnston, 13 Ch. D. 434, it was held that the figures of two 
éléphants used on a label for yarn exported to India, and which had 
come to be known as "Eléphant Yarn," was entitled to protection as 
a valid trade-mark. 

There are several cases holding that numerals arbitrarily selected 
may become the subject of a valid trade-mark. Humphreys H. M. Co. 
v. Hilton (C. C.) 60 Fed. 756 ; Dawes et al., 1 O. G. 27 ; Gillott v. Est- 
erbrook et al., 48 N. Y. 374, 8 Am. Rep, 553. In the last case cited 
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the trade-mark consisted of the figures "303." Figures, ail the mi- 
merais, are the commou property of ail, and ail hâve the right to use 
them generally in any sort of combination. It cannot be doubted that 
the gênerai public had the right to use the figures "303" for any use- 
ful purpose, except to designate their own goods or goods of their own 
manufacture after the plaintiff had appropriated those numerals as his 
trade-mark. I do not see that the complainant hère was debarred from 
apprôpriating this peculiar check-mark as his trade-mark for the rea- 
son that similar check-marks and the gênerai use thereof for other 
purposes was a right common to the gênerai public. The gênerai pub- 
lic has the right, as stated, to use the numerals and ail combinations 
thereof; to use the pictures and figures of éléphants and the figures 
and pictures of oxen, etc. ; but if one firm or person has appropriat- 
ed such pictures or symbols to his exclusive use, as his trade-mark, and 
the gênerai public has permitted him to do so until the picture, sym- 
bol, or combination of numerals so selected by him has come to dis- 
tinguish the goods of his manufacture from ail others of the kind, I 
cannot see why he is not entitled to protection. So hère, while the gên- 
erai public has the right to use this check-mark to form a gripping sur- 
face to hold the article to be gripped or to prevent the hand of the us- 
er of the tool from slipping thereon, and perhaps for other purposes, I 
do not see that this fact prevented the complainant from apprôpriat- 
ing it as a trade-mark. Ail the world may use the check-mark except 
as a trade-mark. This would reduce the proposition hère, on this 
branch of the case, to the question whether the défendant used the 
check-mark, in manufacturing horseshoe nails, as a gripping surface, 
or for the purpose of imitating the complainant's mark and manufac- 
ture so as to pass off his nails as those of the complainant company. 

That question was argued before this court at great length and with 
great ability. The record contains a large amount of évidence on that 
subject. The défendant contends that, in manufacturing the nail, ex- 
périence had proved that it was necessary to harden and toughen it 
next the head as well as to roll it into proper shape ; that in passing 
the nail between the rollers at a certain stage of manufacture it was 
found that the nail was liable to jump or slip from its proper posi- 
tion, and that this jumping or slipping would produce a defective nail; 
that it was therefore necessary at this stage of manufacture to pro- 
vide on the roller a gripping or holding surface which would prevent 
the nail from jumping or slipping between the rollers. The complain- 
ant produced in court a section of the machine which performs this 
opération of impressing what it contends is its trade-mark on the head 
of the nail. This section of machinery also showed to the court the 
manner in which the nail passes between the rollers. It would not be 
profitable to discuss the évidence bearing on this question pro and con, 
or to enter upon a description of the machinery. I hâve studied the 
évidence as well as the machine produced. The défendant contends 
that the machine produced does not fairly and fully show the opéra- 
tion of defendant's machine used for the manufacture of horseshoe 
nails. I hâve not placed great reliance on the machine exhibited, ex- 
cept as it illustrâtes the way in which nails must pass between the 
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rollers. From the évidence contained in the voluminous records of 
the parties I hâve arrived at the conclusion, and am satisfied that it 
was not necessary for the défendant to use the check-mark of the com- 
plainant as a gripping or holding surface in the manufacture of horse- 
shoe nails, or, rather, to use rollers having a gripping surface thereon 
which would produce the complainant's check-mark on the nail. The 
défendant has used rollers which, in gripping the nail at this stage of 
manufacture, imprint thereon the exact duplication of the complain- 
ant's trade-mark. It was unnecessary to do this, even if it was neces- 
sary to hâve a gripping surface on the roller to prevent the slipping or 
jumping of the nail as it passed between the rollers. Some other of 
the many forms of gripping surfaces couid hâve been used. It is sig- 
nificant that a gripping surface was used which produces upon the nail 
an exact copy of complainant's trade-mark. The complainant had 
made its nail with this distinguishing mark thereon for many years be- 
fore the défendant claims to hâve discovered that a gripping surface 
was necessary. The complainant had built up its trade in horseshoe 
nails on this particular kind of nail with this check-mark thereon, 
which had corne to be well known among ail dealers and users as the 
distinguishing mark of the complainant's product. I am satisfied from 
the évidence as a whole that the nail in passing between the rollers at 
this stage of manufacture neither jumps nor slips, and that the use of 
the gripping surface, other than trie rollers themselves, is entirely un- 
necessary, and that the défendant adopted the gripping surface which 
produces on the nail the check-mark in question for the purpose of 
producing a nail which would so closely imitate or simulate complain- 
ant's nail that to the eye of the observer the one could not be clistin- 
guished from the other, and for the purpose of selling his product on 
the market as nails of complainant's manufacture. If it was neces- 
sary to hâve a gripping surface on the roller, it was not necessary to 
use the only one of the many which would produce on the nail the 
exact counterpart of complainant's distinguishing mark, which had 
corne to be well known in the trade and among manufacturers and 
dealers in and users of horseshoe nails. I therefore must find that the 
production of this check-mark on defendant's nails is not a necessary 
incident of manufacture. 

I do not think the complainant ever adopted or used a roller that 
would produce this check-mark as an incident of manufacture, for the 
purpose of gripping or holding the nail in position while passing 
through or between the rollers. The évidence establishes to my sat- 
isfaction that the original or primary design and purpose was to im- 
press upon the nail itself, at the place designated and mentioned, a 
mark of peculiar form and design, which should distinguish a certain 
class or certain classes of nails manufactured by complainant from 
those of ail other manufacturers. 

Hesseltine's "The Law of Trade-Marks and Unfair Trade," says 
(page 6): 

"A trade-mark is an arbitrary sign affixed by a proprietor to his goods with 
the intention of designating their origin by a use thereon: (1) An arbitrary 
sign is a word, a coinbination of words, letters, a naine, a number, a figure or 
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symbol, not necessarily disclosing on its face the origin of the goods, afford- 
ing by association a ready means of récognition of their origin." 

In Columbia Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 

37 L. Ed. 1144, the court said, amongst other things: 

"That to acquire the right to the exclusive use to a naine, device, or sym- 
bol, as a trade-uiark, it must appear that it was adopted for the purpose of 
identifying the origin or ownership of the article to winch it is attached, 
or that such trade-mark must point distinctively, eitlier by itself or by as- 
sociation, to the origin, manufacture, or ownership of the article on which 
it is stamped. It must be designed, as its primary object and piirpose, to 
indicate the owner or producer of the commodity, and to distinguish it from 
like articles manufactured by others. That if the device, mark, or symbol 
was adopted or placed upon the article for the purpose of identifying its 
class, grade, style, or quality, or for any purpose other than a référence to 
or indication of its ownership, it cannot be sustained as a valid trade-mark. 
That the exclusive right to the use of the mark or device claimed as a trade- 
niark is founded on priority of appropriation ; that is to say, the claimant 
of the trade-mark must hâve been the first to use or employ the same on 
like articles of production." 

Thèse principles are sustained in. numerous adjudicated cases. 
However, it is to be kept in mind that while the primary purpose of 
the adoption of the particular symbol, device, or mark must hâve been 
to indicate and identify the origin or ownership of the article to which 
it is attached, it is all-sufficient if the particular mark, or symbol, or 
device used by a manufacturer has corne to point distinctively, either 
by itself or by association with the goods of that particular manufac- 
turer to which attached, to the origin and manufacture of the article 
on which stamped, and the manufacturer of those particular goods has 
thereupon adopted it as his trade-mark, no other person having adopt- 
ed or used it to designate his goods. If the manufacturer had orig- 
inally two or more purposes or objects in adopting the particular 
mark, as, for instance, to indicate the quality and also the origin, and 
also to ornament the article, the idea being that with this particular 
mark the article would be more attractive when exposed for sale, 
and the goods of this manufacturer, bearing this particular mark, 
and by reason thereof, had corne to be known as the goods or manu- 
facture of that particular manufacturer, irrespective of grade or qual- 
ity, ancl he thereupon adopted such mark, symbol, or device as his 
trade-mark to indicate origin solely, no other person or persons hav- 
ing adopted or used it, I do not see that such mark did not on such 
adoption become his valid trade-mark, or that the trade-mark is not 
valid as such. There is a différence between the original use of the 
mark, or symbol, or device, and its adoption as a trade-mark, and 
the primary purpose of its adoption as a trade-mark. Within the 
language of the cases, if the trade-mark points distinctively by itself, 
not being merely descriptive or indicative of quality, or by association 
to the origin, manufacture or ownership of the article on which stamp- 
ed, ancl on which placed by the manufacturer, or it was adopted by 
'him for the purpose of identifying the origin or ownership of such 
article, and it is a mark which may be lawfully so appropriated, then, 
in either event, it is a lawful trade-mark. "The primary object of a 
trade-mark is to indicate origin, and if the primary object be to in- 
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dicate quality, then the exclusive right to use cannot be acquired." 
Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 537, 11 Sup. Ct. 
396. 34 L. Ed. 997. 

The check-mark in question is not in any sensé descriptive of a horse- 
shoe nail. It does not describe its qualities, ingrédients, characteristics, 
or uses. A horseshoe nail would. So it was held that the picture or 
représentation of a book was not a valid trade-mark. Merriam v. 
Famous Shoe & Clothing Co. (C. C.) 47 Fed. 411, 413, 414. In Law- 
rence Manufacturing Co. v. Tennessee Manufacturing Co., 138 U. S. 
537, 546, 11 Sup. Ct. 396, 400, 34 L. Ed. 997, Mr. Chief Justice Ful- 
ler said: 

"The trade-mark must therefore be distinctive in its original signification, 
pointing to the origin of the article, or it mùst hâve become such by as- 
sociation." 

This check-mark of the complainant is not distinctive in its original 
signification. It, of itself, does not point to the Capewell Company, 
or any company or corporation, or to any particular article of man- 
ufacture. By association with the horseshoe nails of the Capewell 
Horse Nail Company, this check-mark became distinctive in its sig- 
nification, and points unerringly to the origin of the horseshoe nails 
to which it is applied. It came to mean, when imprinted on a horse- 
shoe nail, or a package containing such nails, "made by Capewell Horse 
Nail Company." It meant no others, for it was not used by any other 
person or company who manufactured nails. Capewell's nails were 
of a high grade and known so to be, hence incidentally this mark in- 
dicated a first quality of nail. But this fact does not debar the com- 
plainant from protection. Lawrence Mfg. Co. v. Tennessee Mfg. Co., 
138 U. S. 537, 547, 548, 11 Sup. Ct. 396, 400, 34 L. Ed. 997. The 
court said: 

"Nothing is better settled than that an exclusive right to tlie use of words 
letters, or symbols, to indicate merely the quality of the goods to which 
they are afflxed, cannot be acquired. And while, if the primary object of 
the mark be to indicate origin or ownership, the mère fact that the article 
lias obtained such a wide sale that it has also become indicative of quality 
is not of itself suiiicient to debar the owner from protection, and inake it the 
common property of the trade (Burton v. Stratton [C. C] 12 Fed. G90), yet 
if the device or symbol was not adopted for the purpose of indicating origin, 
manufacture, or ownership, but was placed upon the article to dénote class, 
grade, style, or quality, it cannot be upheid as technically a trade-mark." 

In this case, under the évidence, it is a question of fact whether 
or not the primary purpose of the adoption of this check-mark as a 
trade-mark was to indicate and identify the origin, the particular 
manufacturer of thèse nails, or to indicate quality, or to ornament the 
nails merely. 

In Lawrence Mfg. Co. v. Tennessee Mfg. Co., supra, the alleged 
trade-mark consisted of the letters "L. L." used on sheetings. There 
was évidence that thèse letters were adopted and used by complain- 
ant to indicate quality and weight, and that they were and had been 
used generally in that business and trade to indicate quality, form, 
and weight. The court so held the facts to be (pages 541, 545, of 
138 U. S., page 400 of 11 Sup. Ct. [34 L. Ed. 997]), and decided, not 
that the letters "L. L." may not be the subject of a valid trade-mark, 
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but, first, that the complainant did not adopt them primarily to show 
the origin or ownership, and, second, that in that business those let- 
ters could not be appropriated by any one as a valid trade-mark, in- 
asmuch as they indicated quality, form, and weight to ail and by whom- 
soever used when applied to sheetings, and that for such purpose in 
that business ail had the right to use them ; that they could not be 
appropriated exclusively by any one; and that, as the mark, sign, or 
symbol was one which, from the nature of the fact it was used to sig- 
nify, others might employ with equal truth, others in the same busi- 
ness had an equal right to use it for the same purpose. ■ 

I think the évidence ample and convincing that the complainant not 
only adopted this peculiar check-mark, covering as it does the under 
or beveled side or face of the head of the nail, as a distinguishing 
mark, but that it did it to indicate the origin and manufacture of the 
nail, and that this was its main and primary object. It is also shown 
by ample évidence that this nail with this mark became known to the 
public as the principal and leading nail made by the Capewell Horse 
Nail Company. Horseshoe nails bearing this mark on the head came 
to be generally and universally known as nails made by that company. 
Dealers and users called for them and demanded them, and received 
and used them, as the nail made by that company. Nails bearing this 
mark were associated in the public mind with those of complainant's 
manufacture. In my judgment it is not pertinent to inquire why the 
complainant did not call or advertise thèse nails, bearing this mark, 
"Check-Mark Nails," or "Check-Mark," or by some other name, or why 
it did not print thèse or similar words on the package containing them. 
If the complainant adopted this check-mark of this shape, the same 
shape and dimensions of the beveled face of the nail, as its trade-mark 
to indicate and identify the origin of the nail, and placed it upon ail 
its nails of that grade and kind, and ail its packages containing them, 
and placed them, bearing this mark, so adopted, on the market, and, 
because of this mark, thèse nails became associated in the public mind 
with the Capewell Horse Nail Company as the sole maker thereof, and 
the public relied on the mark as the distinguishing mark of the Cape- 
well Horse Nail Company for its nails, or nails of its manufacture, 
so that when it called for nails of this company it identified their gen- 
uineness by this mark and relied thereon, it seems to me that it is 
entirely immaterial that the complainant did not impress on each nail 
or each package or carton the words "This check mark is our trade- 
mark," or advertise the fact that it had adopted the check-mark as its 
trade-mark. It is true that such a notice would hâve given notice to 
ail who read it that the check-mark was claimed as a trade-mark, but 
I know of no law which requires a person to advertise his trade- 
mark, or to put a notice on it or on the goods on which it is founct 
stating that the trade-mark imprinted or attached is a trade-mark. 
Of course, when it is denied that a person has adopted or claimed a 
certain mark as his trade-mark, an old written or printed notice that 
he had adopted and was claiming the mark as his trade-mark might 
be potent and convincing évidence that the claim had been in fact made. 
To my mind, évidence that a person did not do something which, how- 
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ever wise as a precautionary measure, the law did not require him to 
do, is not évidence that he did not do what he claims to hâve done 
and which the law required him to do, unless it appears that the act 
not done would probably and naturally précède, accompany, or follow 
the doing of the act in dispute. But hère, at best, there is a mère 
absence of direct évidence on the subject the one way or the other, 
and complainant shows a destruction of ail its old prints, etc. 

The complainant now puts in évidence acts and one notice to the 
trade, thousands of which were sent out, showing that it did make and 
claim and présent to the public this check-mark as the distinguishing 
mark of its nail, as the distinguishing mark of nails of its manufac- 
ture. That circular reads as follows : 

"We show hère a eut of the •'Capewell' nails. Nails which do not hâve 
this check on the head are not 'Capewell' nails. Some other nails hâve 
been ujade with an imitation of this check, but the imitation is so poor the 
oheck being rough and indistinct, that it is unlikely that such bogus nails 
will deceive any one." 

In addition, it appears that complainant had and has over 100 sales- 
men who carry pocket cases for exhibiting the nails, each bearing the 
name "Capewell Horse Nail Co.," and each nail in this case has the 
check-mark thereon. This shows that the complainant company was 
exhibiting and selling thèse nails bearing the check-mark as "Cape- 
well" nails. This was their distinguishing name, and it is immaterial, 
as stated, that this name did not in and of itself suggest the idea of 
a check-mark. It is all-sufficient that the check-mark read to ail dealers 
and users and the public generally "Capewell" nails. 

And I do not think it was necessary that complainant should use its 
trade-mark, to make it valid as such, on ail horseshoe nails of every 
grade and variety manufactured and sold by it. The complainant 
makes and sells at least four grades or varieties of horseshoe nails. 
It applies the check-mark to its first and second grade and Black Prince 
nails only. This check-mark, therefore, indicates to the public not 
only origin, but first or second or lowest grade nails of that origin. 
The complainant has a mark known as "Alligator" for its third grade 
of nails, and another, known as "Black Prince," for its lowest grade 
nails. Speaking of merchandise or of manufactured articles generally, 
ail horseshoe nails belong to a class known as "nails." Horseshoe 
nails are not heeling nails for ladies' and gentlemen's footwear, neither 
are they nails for fastening shingles on a building, known as "shingle 
nails," nor are they carpenter's nails for fastening boards on a building. 
Horseshoe nails are a class of nails within the class of manufactured 
articles known as "nails." If a manufacturer were making ail kinds 
of nails, it is clear that he might hâve a trade-mark for each class of 
that class of manufactured articles, as, for instance, one trade-mark 
for his horseshoe nails, another for his shingle nails, and another for 
his common boarding nails. Can the complainant hâve différent trade- 
marks for the différent classes or grades of its horseshoe nails? I 
think it can. 

Paul on Trade-Marks, § 61, pp. 105, 106, says: 

"It is settled by compétent anthority that a manufacturer or dealer may 
appropriate différent trade-marks for différent grades of goods of the same 
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gênerai kind, or différent speclea of goods of the same genus. Each case is 
to be decided by considering the primary function of the mark adopted. 
If the primary function is to dénote origin or ownership, and the mark is 
distinctive, it is a valid trade-mark. If the primary function is tp indicate 
grade or quallty, the mark is invalid for the purpose of a trade-mark." 

In American L. B. Co. v. Anthony, 15 R. I. 338, 339, 5 Atl. 626, 
627, 2 Am. St. Rep. 898, the court said : 

"Within limits whlch are well defined, a combination of letters or figures, 
arrangea for eonvenience or to attract attention, may serve the purpose of a 
trade-mark, as well as a device invented or arbitrarily selected. So a per- 
son may hâve différent symbols for différent grades of goods, which, in the 
same way, will indicate both quality and origin with respect to the goods 
so marked. 

"A manufacturer may adopt such symbols, not simply to mark a style or 
quality, but his style and his quality as well. Ile is entitled to bave lus 
style and his quality protccted frorn misrepresentation, and to hâve the bene- 
fit of an y favorable réputation they may hâve hâve gained." 

In Menendez v. Holt, 128 U. S. 514, 520, 9 Sup. Ct. 143, 144, 32, 
L. Ed. 526, the court held : 

"They used the words 'La Favorita' to designate flour selected by them, in 
the exercise of their best judgment, as equal to a certain standard. The 
brand did not indicate by vvhom the flour was manufactured, but it did in- 
dicate the origin of its sélection and classification. It was équivalent to 
the signature of Holt & Co. to a certificate tliat the flour was the genuine 
article which had been determined by them to possess a certain degree of 
excellence. It did not, of course, in itself, indicate quality, for it was 
merely a fancy name and in a foreign language, but it evidenced, that 
the skill, knowledge, and judgment of Holt & Co. had been exercised in 
ascertaining that the particular flour so marked was possessed of a merit 
rendered defiuite by their examination and of a uniformity rendered cer- 
tain by their sélection. The case clearly does not fall within the rule an- 
nounced in Manufacturing Co. v. Traîner, 101 U. S. 51, 55, 25 1/. Ed. 093, 
that 'letters or figures which, by the custom of traders, or the déclaration of 
the manufacturer of the goods to which they are attached, are only used to 
dénote quality, are incapable of exclusive appropriation, but are open to use 
by any one, like the adjectives of the language' ; or in Raggett v. Findlater. 
L. R. 17, Eq. 2!), where an injunction to restrain the use upon a trade label 
of the tenu 'Xourishiug Stout' was refused on the obvious ground that 'nour- 
ishing' was a niere English word denoting quality. And the fact that flour so 
marked acquircd an extensive sale, because the public had discovered that it 
might be relied on as of a unif'ormly mériterions quality, demonstrates that 
the brand deserves protection rather than that it should be debarred there- 
from. on thé ground, as argued, of being Indicative of quality only. Burton 
v. Stratton (C. C.) 12 Fed. 696; Godillot v. Harris, 81 N. Y. 263; Ransome 
v. Grahani. 51 L, ,T. (N. S.) Ch. 8!)7." 

' It is immaterial that the mark indicates gracie as well as origin, and 
is also ornamental, if the primary purpose of adoption and use was to 
indicate origin. This is the doctrine of ail the well-considered cases. 
And it is not necessary that the mark adopted shall hâve been an 
original conception or an original design. Its use as a trade-mark, 
however, must hâve been original with the one claiming it. McLean 
v. Fleming, 96 U. S. 245, 254, 24 L. Ed. 828, where it is said: 

"Words or devices, or even a namo in certain cases, may be adopted as 
trade-marks which are not the original invention of the party who appropri- 
âtes the same to that use; and courts of equity will protect the proprietor 
against any fraudulent use or imitation of the device by other dealers or 
manufacturer. I'roperty in the use of a trade-mark, however, bears very 
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little analogy to that which exists in copyrights or in patents for new in- 
ventions or discoveries, as they are not required to be new, and may not 
involve the least invention or skill in their discovery or application. Phrases, 
or even words in common use, may be adoptcd for the purpose, if, at the time 
of their adoption, they were not employed by another to designate the saine 
or similar articles of production or sale. Stamps or trade-marks of the kind 
are employed to point out the origin, ownership, or place of manufacture or 
sale of the article to which it is afflxed, or to give notice to the public who is 
the producer, or where it may be purchased. Canal Company v. Clark, 18 
Wall. 311, 20 L. Ed. 581. 

"Subject to the qualification before explained, a trade-mark may consist 
of a name, symbol, figure, letter, form, or device, if adopted and used by a 
manufacturer or merchant in order to designate the goods lie manufactures 
or sells, to distinguish the same from those manufactured or sold by another, 
to the end that the goods may be known in the market as his, and to enable 
hini to secure such profits as resuit from his réputation for skill, industry, 
and fidelity. Upton, Trade-Marks, 9; Taylor v. Carpenter, 2 Sandf. Ch. 
(N. Y.) 603; Coddington, Dig. 9." 

I find in the record six différent trade-marks registered by the 
complainant company, viz. : No. 67,010, registered January 14, 1908, 
consisting of parallel horizontal lines, seven in number on the beveled 
front face of the head of the nail. No. 54,637, registered June 26, 
1906, consisting of the représentation of an alligator displayed on the 
blades of the nails, and on the packages containing the nails and the 
boxes containing the packages. No. 50,450, registered March 20, 1906, 
consisting of the monogram "C. H. N. Co.," formed of a horseshoe 
and nails, stamped or printed upon the packages containing the goods 
and the boxes containing the packages. This was first registered March 
1, 1904, as No 43,190. No. 48,113, registered December 12, 1905, and 
consisting of the words "Black Prince" in large letters, printed or 
stamped on the packages containing the goods and the boxes contain- 
ing the packages. This was first registered March 1, 1904, as No. 
42,191. No 51,221, registered April 10, 1906, and consisting of the 
word "Capewell." This was applied to the packages containing the 
goods and the boxes containing the packages. No. 43,814, registered 
December 6, 1904, consisting of the fac-similé signature "Capewell" 
in the handwriting of Geo. J. Capewell, the vice président and super- 
intendent of the complainant corporation. Also the one in question 
hère and before described. Ail are for horseshoe nails. The two for 
the surname "Capewell" are clearly invalid as trade-marks. Only 
three of thèse marks are applied to the nails themselves, viz., the 
parallel lines, the alligator, and the check-mark. No two of thèse 
marks are applied to the nail of the same grade of nails. While the 
check-mark is applied to the nail itself, and is also shown on the repré- 
sentation of nails forming the monogram mark above mentioned, the 
monogram trade-mark is applied to the packages containing thèse nails 
and to the boxes containing the packages, but not to the nails them- 
selves. It results that the complainant, as to its first and second grade 
nails, uses to dénote origin one trade-mark on the nail itself, which is 
not seen when sold in packages, and another on the packages con- 
taining the nails and the boxes containing the packages. It follows 
that the complainant has doubly guarded itself as to thèse nails. The 
monogram indicating origin says this package or box contains nails 
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manufacturée! by the Capewell Horse Nail Company and it îs unnec- 
essary to open the package. When the box and package therein con- 
tained are opened, the nails therein contained are found to bear the 
second trade-mark, indicating the same origin or manufacture. If 
packages bearing the one mark are destroyed or the nails are taken 
from the package and used or sold loosely, they bear the trade-mark 
imprinted on the nails themselves, and there is no chance for imposi- 
tion on the user or the one on whose horse the nails are to be used. 
If complainant has the right to adopt thèse trade-marks to indicate 
the origin of the goods manufactured by it and to register them, I can- 
not see that it loses the right to use the one on the nail by using the 
other on the boxes and packages, or, vice versa. I find nothing ii> the 
statute that indicates a manufacturer cannot adopt and register as 
many trade-marks as he pleases to indicate the goods of his make. 
The trend of the authorities is that he may. The argument in opposi- 
tion to this view is that it would tend to confusion. I cannot see that 
such resuit would follow. If the trade-mark adopted and registered 
indicates origin or ownership, that fact ends the matter, and I do not 
see that confusion arises in the minds of dealers and users for the 
reason the manufacturer indicates the same origin or ownership by 
two marks or a dozen marks, provided they ail indicate the same 
origin or ownership. Clearly a dozen notices in express words on the 
same package or article stating the same origin or ownership will not 
produce confusion or uncertainty if the language be clear, even if word- 
ed differently. As decided in Albany Perforated-Paper Co. v. John 
Hoberg Co. (C. C.) 102 Fed. 157, the use of some thirteen différent 
names on packages to designate différence in quality and size of sheets 
of an article such as toilet paper put up in rolls indicates strongly 
and conclusively that such use of such names was adopted to indicate 
size and quality, and not origin or ownership, and, such being the 
facts, such names could not be claimed as trade-marks. The évidence 
as to the purpose of the use of the names was: 

"This was doue because, as the witness testified: 'It is impossible to ac- 
oount for the whims of the trade. The trade demanda many things that are 
(mite nnaccountable. * * * Because the trade demanda a good many 
différent styles of packages and of wrappers. We use it for that purpose, 
and to designate the différent styles, to distinguish them one from the other.' 
And this is done for the purpose: First, 'to make an attractive looking pack- 
age — one that will commaiid a ready sale ; and the other purpose, as I hâve 
already stated, is to designate the diffèrent kinds of paper.' " 

-What was said on the subject of the manufacturer of a single ar- 
ticle having the right to use and be protected in the use of more than 
one trade-mark for such article was entirely obiter, as the court found 
there was no trade-mark for the reasons first stated. I hold that a 
manufacturer of horseshoe nails which are of différent grades and 
sizes and are put up and sold in packages and boxes, and also sold 
and used joosely, may adopt and use, and be protected in using, at 
least two trade-marks, the primary purpose of which is to indicate 
origin, for the same grade of such nails, one to be imprinted on the 
nail itself and the other on the packages and boxes containing such 
nails, and that this is so even if such manufacturer has other trade- 
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marks primarily adopted to indicate the same origin, but which in- 
cidentally indicate grade, and which he uses on other grades of horse- 
shoé nails of his manufacture. 

I find nothing to the contrary in Candee Swan & Co. v. Deere & 
Co., 54 111. 439, 5 Am. Rep. 125. The fact that the complainant has 
registered the surname "Capewell" and puts that name on its boxes 
and packages does not debar it from using its valid trade-mark on 
the same boxes and packages and its other valid trade-mark on the 
nails contained therein. The check-mark is now found on the "Black 
Prince" grade of complainant's nails, imprinted on the nails them- 
selves, and the words "Black Prince," with the figure of a man in 
armor on horseback, are found on the packages, or boxes, or both, 
containing them. As the check-mark is found on three grades of 
complainant's nails, I do not see how it can be claimed that its primary 
use is to indicate grade or quality instead of origin. "Capewell" may 
indicate first or second grade ; "Alligator" may indicate médium grade ; 
and "Black Prince" may indicate the lowest grade; but not so with 
the check-mark, and this is the mark now in question, for it indicates 
origin, and, incidentally, first, second, and low-grade nails of com- 
plainant's manufacture, but which of thèse grades is not determined 
by the check-mark, but by either the word "Capewell," or the words 
"Black Prince," or in some other way. 

The défendant insists that this check-mark is so indefinite in size 
and shape that it is not valid as a trade-mark, and, again, that the com- 
plainant is endeavoring to appropriate as its trade-mark "the ap- 
pearance of a horseshoe nail having check-marks on its head," and, 
also, the nail itself. I do not find merit in this contention. It is clear 
to my mind that the picture of a pig's foot on packages containing 
pickled pig's feet would be descriptive merely, and not a valid trade- 
mark for that article. So of a bronzed, or red, or black, or blue 
horseshoe nail as a trade-mark for horseshoe nails; it would be de- 
scriptive merely. Putnam Nail Company v. Dulaney, 140 Pa. 205, 
212, 21 Atl. 391, 11 L. R. A. 524, 23 Am. St. Rep. 228. So in Ex 
parte Underwood Typewriter Ce, 131 O. G. 2419, where the proposed 
trade-mark was a mère représentation of the article to which it was 
to be applied. This check-mark is well defined in its form and dimen- 
sions and in the figure within those dimensions. It is not a rhom- 
boid, but it has four sides ; the upper and lower sides being parallel 
but unequal in length, the upper being the longest. The right and left 
hand sides are of equal length but not parallel. Within thèse bounda- 
ries are the check-marks. This trade-mark is as well defined as any 
trade-mark can be. Its area is coextensive with that of the beveled 
face of the head of the nail. It neither appropriâtes the form nor the 
appearance of the nail or its head. It is, of course, true that this 
trade-mark, when eut or engraved or pasted on the head of the nail, 
gives to the nail a distinctive appearance, some might say an prna- 
mental appearance, and hence the exclusive right to use this check- 
mark placed on the beveled face of the head of the nail as a trade- 
mark includes the exclusive right to make and vend a horseshoe! nail 
of that particular appearance. 
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But as a trade-mark is designed to be placed on the goods, or on the 
package containing them, and may be placed on either the one or the 
other, I do not see that this fact invalidâtes complainant's trade-mark. 
Other manufacturers may adopt a trade-mark, and eut, impress, or 
engrave it on their horseshoe nails on the beveled face of the head, 
and thus give to their production a distinctive appearance, and so 
gain the exclusive right to make and vend nails of that particular ap- 
pearance. In fact, if such were not the legitimate vise and application 
of a trade-mark, in many cases it would fail of its purpose. Must 
the mark be applied to the back of the nail, or to some part of the 
article where it will not be seen, or must it be made so small that it 
will not give a distinctive appearance to the article? I know of no 
such requirement in the law. 

The défendant also contends that as this alleged trade-mark, check- 
mark, consists of a design or ornamentation for a nail, and the com- 
plainant used the same in public for more than two years without ap- 
plying for a design patent, it has abandoned such mark to the pub- 
lic, and cannot now register or claim it as a trade-mark. This check- 
mark was never adopted or used as a design for a horseshoe nail, or 
primarily for ornamentation. No design patent for the head of a 
îorseshoe nail, however ornamental, could hâve been granted. Rowe 
v. Blodgett, 112 Ped. 61, 50 C. C. A. 120; Bradley v. Eccles, 126 
Fed. 945. 949, 61 C. C. A. 669. However handsome and attractive 
this check-mark may hâve been and may be when imprinted on the 
nail, and however much it may hâve added or may add to the appear- 
ance of the nail when on the market, it was still capable of appropria- 
tion as a trade-mark. I know of no rule of law that requires a trade- 
mark to be nonattractive, ugly, or répulsive, or that prohibits the 
appropriation of a distinctive mark, otherwise proper for appropria- 
tion and use as such, as a trade-mark because beautiful and attractive. 

The défendant also insists that this check-mark is not a valid trade- 
mark for the reason it is eut or stamped into or onto the nail itself, 
and therefore "consists in part of the very goods to which the mark 
is applied." Does it destroy the validity of a trade-mark, or prevent 
the adoption of a symbol. etc., as such, that it is applied by being eut 
or cast into or impressed upon the very material of the article, the 
origin of which it is designed it shall designate? Said the court in 
Candee v. Deere, 54 111. 439, 5 Am. Rep. 125 : 

"That it must be attaclied to the article manufacturée!, in such a way as 
to be reasonably durable and visible, is also conceded. It . must hâve a 
practical existence, not resting in the thougUt of the owner, but stamped or 
impressed, or attaclied in some way, to the article itself." 

"Hero" and "Heroine" stamped on glass jars was held proper and 
sufficient. Rowley v. Houghton, 2 Brewst. (Pa.) -303. See, also, Rob- 
ert v. Grandjean, 28 Annales, 145; Browne on Trade-Marks, § 89. 

Advertising a mark as a trade-mark, or publishing or claiming it 
as such, however extensively this is done, or even registering it, does 
not make it a trade-mark. That is accomplished by the adoption and 
use of it as such. This inheres in the very définition of a trade-mark, 
ind has been repeatedly decided. Browne on Trade-Marks, § 306, 
p. 312, and sections 52, 53, and 54, pp. 58, 59 : 
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"A trade-mark, therefore, consists of the use in trade of such a mark, 
placed upon goods manufactured by a particular person, and placed in market 
with such marks, for sale and trade. Adams v. Heisel (C. O.) 31 Fed. 
279. * * * 

"Symbols or devices used by a manufacturer or merchant to distingulsh 
the products, manufactures, or merchandise which he produces, manufac- 
tures, or sells, from that of others, are called and known by the name of 
'trade-marks.' Amoskeag Mfg. Co. v. Traîner, 101 U. S. 51-56, 25 L. Ed. 
1)93." 

In this case the complainant lias very fully supplied the évidence 
lacking in Capewell Horse Nail Company v. Putnam Nail Company 
(C. C.) 140 Fed. 670, in every aspect of the case, and it is not neces- 
sary to go further into the questions there discussed. 

It is established to my satisfaction that this well-defined check- 
mark was first appropriated and adopted by the complainant as a 
trade-mark and its trade-mark, and that it was so adopted and ap- 
propriated and thereafter used primarily for the purpose of identify- 
ing and distinguishing the goods — horse nails — of complainant's manu- 
facture from those of ail other makers, and not as an incident of man- 
ufacture or primarily for ornamentation ; that it was the proper 
subject of such appropriation and adoption and use, and that the fact 
of such adoption and appropriation was extensively and sumciently 
made known to the public by actual and continued use by complain- 
ant as such, same being affixed to its nails, and also by publications 
and otherwise ; that by such use thereof on the said goods of com- 
plainant's manufacture such check-mark came to be generally known 
to the public as complainant's trade-mark, and its goods bearing such 
mark on the nail came to be publicly known and distinguished as those 
of complainant's make, and such mark became its property; that 
complainant never abandoned it, and that it was not the proper sub- 
ject of a design patent; that after such adoption and long-continued 
use by complainant, and after such check-mark had come to be such 
well-known, distinguishing mark of the goods of complainant's man- 
ufacture,- the défendant commenced making horseshoe nails bearing 
this check-mark on the beveled face of the head, and that the making 
of such check-mark on defendant's nails was neither a necessary in- 
cident of manufacture nor a necessary resuit in the course of manu- 
facture, but, on the contrary, the défendant adopted and designed or 
changed its machinery for use in the making of its nails so that it 
would place such check-mark thereon for the purpose of simulating 
complainant's nails and producing confusion in the mind of dealers 
and users and selling its nails as those of complainant's make. The 
complainant had a common-law right and title to this check-mark as 
its trade-mark, and was entitled to hâve it registered as its trade-mark 
irrespective of the so-called 10 years' clause of the act of February 
20, 1905, c. 592, § 5, 33 Stat. 724 (U. S. Comp. St. Supp. 1907, p. 
1010). I cannot find that this check-mark had been used exclusively 
by the complainant for more than 10 years next preceding the pas- 
sage of the act of February 20, 1905, as there is évidence that others 
used it during some part of that 10 years but after its adoption and 
use as a trade-mark by complainant. 
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The complainant is not estopped in any sensé from claiming this as 
its trade-mark and asserting its rights in this action on the ground 
that the person who made oath to the déclaration made a false oath 
in obtaining the registration. At the time the oath was made by Wil- 
liams it was not understood that "exclusive" would be held to mean 
that a person claiming a trade-mark would be excluded from registra- 
tion under the 10 years' clause, should it appear that some person 
had infringed; that is, had used the same mark in violation of the 
alleged rights of the other person claiming it and claiming registration. 
See Worcester Brewing Co. v. Reunter & Co., 128 O. G. 1687; Id., 
133 O. G. 1190 (March 31, 1908). 

I think and hold that under the facts of the case the statement 
that "such use has been exclusive" was surplusage. It does not affect 
the registration, nor does it affect complainant's right to maintain 
this action. The voluminous records and exhaustive briefs hâve been 
examined with care, and I am satisfied that défendant infringes the 
lawful trade-mark of the complainant. 

There will be the usual decree accordingly. 



DAILEY V. NEW YORK, N. H. & H. R. R, CO. 
(Circuit Court, S. D. New York. February 19, 1909.) 

1. Master and Servant (§ 286*) — Action for In jury to Servant— Questions 

for Jury— Négligence of Master. 

The question whether a railroad company was chargeable with négli- 
gence in failing to provide a reasonably safe place for employés to work, 
because of its making the doors of a roundhouse so narrow as to leave 
a space of only 11 inches between an engine passing in or out and the 
posts on either side, held one for the jury in an action by an employé 
to recover for a Personal injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1022 ; 
Dec. Dig. § 28G.*] 

2. Master and Servant (§ 201*) — Injuby to Servant— Négligence of Fel- 

low Servant. 

A master is not relieved from liabillty for an injury to a servant on the 
ground that it was eaused by the négligent act of a fellow servant, where 
the master's négligence was a concurring cause. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 515; 
Dec. Dig. § 201.*] 

3. Négligence (§ 136*) — Actions— Question for Jury. 

Négligence becomes a question of law for the court only when the 
facts are such that falr-minded men can draw from them but one infer- 
ence upon the issue. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. | 293; Dec. 
Dig. § 136.*] 

4. Master and Servant (§ 101*)— Injury to Servant— Duty of Foresight. 

The rule that it Is the duty of a master to exercise reasonable care to 
provide a reasonably safe place for servants to work applies to permanent 
structures as well as to movable ones and appliances, and as well to the 
location thereof as to their mode of construction, and, while ne is 
not bound to provide against every possible danger, he is bound to fore- 

•For other case» see sama topic & g numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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see and provide against ail probable contlngencles, even though they hâve 
tiot occurred in the past. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dlg. §§ 
135, 171, 172; Dec. Dig. S 101.*] 
5. Masteb and Servant (§ 284*)— Action fob Injuby to Sebvant— Questions 
fob Jury. 

Plaintiff, who was a locomotive fireman in the employ of défendant rail- 
road company, was assigned to work as a hostler at a roundhouse, and on 
the flrst night of such work was injured by being caught between the 
tender of an engine which was being taken into the house and the post 
at the side of the door, which was only 11 inches from the side of the 
tender. It was winter, the place was not well lighted, and when a door 
was opened the smoke and steam coming out further obstructed the vlew. 
It was plaintiff s duty to take engines from the turntable into the house, 
where they werè usually run by thelr own steam ; but plaintiff testifled 
that there was not sufflcient steam up in the one in question to move it, 
and that, while ne was in the cab making more flre, the foreman caused 
another engine to be run against his and to kick it into the roundhouse 
with considérable force; that there was no bumper at the end of the 
track, and, as there was not enough steam to work the brake, he was 
compelled to get off the engine to block the wheels, and in doing so in the 
darkness was caught between the tender and the post. Eeld, that under 
the eircumstances shown, whether défendant was négligent in making the 
doorways so narrow, and, if so, whether such négligence contributed, with 
that of the foreman, to cause the injury, and whether plaintiff assumed 
the risk or was guilty of contributory négligence, were ail questions for 
the jury. 

[Ed. Note. — Por other cases, see Master and Servant, Cent. Dig. §§ 1000, 
1001, 1022, 1067, 1070, 1122; Dec. Dig. § 284.*] 

At Law. Motion to set aside verdict of jury and for a new trial on 
the grounds that there was no évidence of négligence sufficient to take 
the case to the jury ; that plaintiff assumed the risks of the place, was 
guilty of contributory négligence, and that the accident and injury was 
caused by the négligence, if any négligence there was, of a fellow serv- 
ant or co-employé. 

Willet Hoysradt (Abram J. Rose, of counsel), for plaintiff. 
Chas. M. Sheafe, Jr. (Nathaniel S. Corwin, of counsel), for défend- 
ant. 

RAY, District Judge. The défendant is a Connecticut railroad cor- 
poration, owning and operating a line or lines of railroad in said state, 
and at Éast Hartford, Conn., has what is known in railroading as a 
"roundhouse," a building constructed on a circle, or the part of a circle, 
with an open space, or area, in the center of the circular space, hav- 
ing a turntable thereon used for turning engines so they may be forced 
or run in any desired direction. The roundhouse itself has what are 
called "stalls," that is, spaces for the placing therein or "stabling" of 
engines, one stall for each engine, when not in use, or while being. 
cleaned, or while undergoing slight or ordinary repairs. On its outer 
side the building has solid walls with Windows for the admission of 
light, and on the inner side, next the open space in the center, beforc 
mentioned, each stall has double doors, or a double door, hung by hin- 

•For other cases ses same topic & i numbïb lu Bec. & Am. Dig». 1907 to date, ft Rep'r Indexes 

167 F.— 38 
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ges to posts, or stanchions, placed at the entrance of the stalls and on 
both sides thereof, and which doors swing from the center of the door- 
way or entrance and on such hinges, so that, when it is desired to take 
an engine in or out of its stall in the roundhouse, the doors of thè stall 
may be swung open, leaving a clear space for the purpose. Thèse 
posts or stanchions serve to support the roof of the roundhouse also. 
Tracks lead from outside this building to the turntable, and other 
tracks lead from the turntable to each stall. It is seen that when an 
engine is brought in from the outside it may be run directly onto the 
turntable. When that is turned, if it be desired to place the engine in 
a stall not exactly opposite the place of entrance, the engine is turned 
with it until the rails on the turntable on which the engine stands are 
brought in proper relation to those leading into the proper stall, where- 
upon, by putting on steam and properly manipulating the brakes, the 
engine may be slowly run into the stall and brought to a stop at the 
proper point. There is usually a man to operate the turntable, and the 
engines coming into the yard from a trip are usually taken in charge 
by an employé, called "the hostler," outside the roundhouse, and run 
then by their own steam in onto the turntable, and thence into their 
respective stalls. The hostler, or the one taking the engine from the 
turntable into the stall, when so engaged, usually, and almost invaria- 
bly, occupies the cab on the engine. That, under ail ordinary circum- 
stances and on ail ordinary occasions, is his place, as he cannot con- 
trol, start, and stop the engine and regulate its speed, if under steam, 
unless he is there. It is obvious that, if the engine is in order, under 
sumcient steam to move, the air brakes, if air brakes are used, as was 
the case hère, are in working order, aiid nothing out of the ordinary 
occurs and the hostler does his duty, the engine will be under perfect 
control, and may be started and stopped at will, and there will be no 
necessity or excuse for the hostler to leave the cab while stabling the 
engine. Hence, under such circumstances, so far as he is concerned, 
there is no danger, if the.doorway or opening into the stall is of suf- 
ficient height and width to permit the ingress and egress of the engine. 
It is equally obvious that, if the engine is out of repair so as to in- 
terfère with its control, or the brakes are inoperative or fail, or the 
engine is pushed or shoved from the turntable into the stall by some 
outside force or power not controlled by the hostler, and which does 
not continue to properly control its movements, and the engine or its 
braking apparatus is in such condition that the hostler cannot control 
it when in motion from the cab, there might and probably would be 
necessity or necessary occasion for the hostler to leave the cab of the 
engine and the engine itself while in motion. Ordinarily, then, there 
will be no danger to the hostler arising from the narrowness of the 
entrance to the stall, but should circumstances arise, such as I hâve 
mentioned, and should there be necessity for him to leave the cab in 
the discharge of his duty and descend to the ground while the engine 
is on its way into the roundhouse, he will be exposed to great danger 
of injury if the entrance is so narrow that there is not room for his 
body between the side of the engine, or tank, and the posts or stan- 
chions to which the doors are hung. In such case he will be in imme- 
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diate danger of being caught and crushed between the moving engine 
and the post or stanchion on the side of the entrance. 

The roundhouse of the défendant at East Hartford occupied ail but 
about 125 feet of the periphery of the circle, and contained 25 stalls. 
The space inside the roundhouse was divided into sections, each section 
having five or six stalls, and the sections were divided or separated 
from each other by brick walls running to the roof. When the engine 
was in place in the stall, there was a space of four to six feet from 
thèse posts to the rear of the tender or tank of the engine, and there 
was a space of five or six feet between the engine in one stall and that 
in the adjacent stall— less than that as you approached the entrance 
from the front of the stall. Some engines are a little wider than oth- 
ers, but at this roundhouse the open space between the side of the en- 
gine or tank as it passed through the entrance into the roundhouse did 
not exceed 11 inches in width. It was évident to one familiar with the 
place that there was not room for the body of a man between the post 
and the side of the engine, or for a man to ride in standing on the side 
of the engine. When engines were taken in and left, at this season of 
the year, December, 1906, they usually had fire and steam on, which 
fïlled thèse sections and stalls with smoke and steam and obscured vi- 
sion. When the doors were opened for the entrance of an engine, the 
smoke and steam would rush out in dense clouds and make it very dif- 
ficult to see surrounding objects. There was no light in thèse stalls, 
unless it might be the lantern of a workman at the further end of the 
stall, or of a workman engaged on an engine in an adjoining stall. 
There was an arc light in the open circular space where the turntable 
was located. There was nothing to prevent an engine passing into the 
stall from going on into and through the walls of the side of the round- 
house if the brakes were not applied, or if tlïey did not hold when there 
was no steam on. This, so far as material, was the construction of 
this roundhouse, and thèse the usual conditions at the place in question 
in winter weather. 

The turntable itself was about 60 feet in diameter, and it was 30 to 
40 feet from the edge thereof to the entrance to the stalls. It was a 
slightly descending grade from the turntable to thèse doorways. 

The plaintiff, Oliver Dailey, 38 years of âge at the time of the ac- 
cident, had been in the employ of the défendant company as fireman 
for something like a year at a place called "Hopewell Junction," and 
before that he had worked as fireman on the Erie Road some five or 
six years. He was not familiar with the construction of this round- 
house at East Hartford, but he had seen roundhouses at other places, 
and knew defendant's roundhouse at or near Hopewell Junction, which 
was similar in construction and had openings to its stalls of about 
the same width as the one in question. He was not a hostler, but had 
occasionally taken an engine into or from its stall at other places, and 
had acted as hostler at Hopewell Junction at différent times. He had 
not had occasion to notice the construction specially, and his atten- 
tion was not called to the construction or width of the openings to the 
stalls at East Hartford, except as he might be expected to observe such 
openings in doing what he did do after being put to work there. The 
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plaintif? went to East Hartford on the 8th of December, and reported 
to Mr. Nichols, the engine dispatcher of the défendant company at 
that place, who directed him to hostler the engines that night. His 
duty was to take the engines found outside the roundhouse and sup- 
ply them with coal and sand and water, and then put them in their 
appropriate stalls in the roundhouse. Previous to this night of Decem- 
ber 8, 1906, he had never placed an engine in the East Hartford round- 
house, nor had he ridden into it on an engine. He had been in the 
roundhouse, but went in through the side entrance. 

The plaintiff commenced work about 6 o'clock in the evening, after 
dark, and worked at this business through the night. The plaintiff was 
unable to state how many engines he took in during the night, but he 
must hâve taken in several, as he was constantly busy. At about 5 
o'clock in the morning he took charge of a locomotive out in the yard, 
away from the roundhouse, near the coaling station, which had, as he 
says, substantially no fire and but little steam on — not enough to move 
it. It had been storming, but had turned cold, and the wind was blow- 
ing. The plaintiff thereupon reported to Mr. Moriarity, foreman of 
the roundhouse or of this particular work, and who had immédiate 
charge of it, and Moriarity told the plaintiff to fix up the fire and he 
would come out and assist the plaintiff. The plaintiff got on the 
engine and commenced to fix the fire. Moriarity came out and with 
another engine shoved this one down to the sandhouse and water sta- 
tion, where it was supplied with water and sand and coal, and then 
Moriarity shoved it with his engine in onto the turntable. The plain- 
tiff says he did not then hâve sufficient steam to move his engine 
from the turntable into its stall, and that he stated this fact to Mo- 
riarity, who thereupon, without warning to the plaintiff as to what 
he was going to do, backed another engine from the stall behind him 
and kicked the engine plaintiff was on "off the turntable quite fast 
into the engine house." Plaintiff says he felt the shock, saw the man 
with the engine at the other end of his engine, and that his, plaintiff 's, 
engine went right on into the engine house, meaning the roundhouse, 
which is the same thing. The plaintiff says that the brakes on this 
engine were operated by air, in turn operated by steam, ail controlled 
by a lever ; that he had the lever on a backward motion on the engine ; 
that there was no steam on the engine to operate the air pump, and 
for this reason he could not apply the brakes. He says he opened 
the throttle to give the air pump what steam there was, but there was 
not enough to operate the brakes or hold the engine. The plaintiff 
says that the speed of the engine he, was on was such he saw it would 
pass. on off the rails or tracks and into, if not through the side walls 
of the roundhouse; that there was no way of checking its progress 
or stopping it, except to jump off and bloçk the wheels of the engine 
by placing something in front of them. He says that he started te» 
get down on the engineer's side for the purpose of putting a block 
under the wheels ; that the speed did not slacken, and that as he was 
getting down in the smoke and steam, which prevented him from see- 
ing his surroundings, and which wascoming from the doors of the 
roundhouse, he was caught between the side of the engine or tank of 
the tender and the post to which the door was hung by the side of the 
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outrance and crushed, rolled around between the post and side of the 
tank, and that he then fell to the floor of the roundhouse. He further 
says that he heard the crash of the engine into the side of the round- 
house when it ran off the ends of the tracks. The plaintiff says that 
in the darkness, smoke, and steam coming from the stall he could 
scarcely see anything, it so obscured his vision, and that his eyesight 
was good. The plaintiff says that he did not see this post or stanchion 
before he started to get off, or as he was getting off, and he did not 
hâve it in mind. 

The plaintiff was assisted to his feet and to his boarding house, 
where he was confined to his bed under médical treatment for some 
time. He gave évidence tending to show that he suffered braises, a 
broken arm, injury to his spinal column, and a rupture. He gave 
évidence as to his earnings and the permanency of his injuries. The 
défendant did not deny that the plaintiff was injured pn the occasion 
mention ed substantially in the manner and by the means described. 
The défendant did not deny that the plaintiff was in its employ and 
in the line of his duty at the time, but did claim, and gave some évi- 
dence from Moriarity and others tending to show, that there was a 
hand brake on the engine which plaintiff could hâve applied ; also that 
soon thereafter Moriarity got on the engine and found sufHcient 
fire and steam with which to freely move it. The plaintiff says he 
saw no hand brake, and that it was usual to hâve the wheel of the 
hand brake off when the engine was being controlled or was supposed 
to be controlled by the air brakes. The défendant also contended that 
plaintiff was négligent in not properly handling the engine, it being 
supplied with fire, steam, and air brakes, ail operative, and also that 
the plaintiff received his injuries through the négligence of Moriarity, 
a fellow servant, in kicking the engine and letting it go without con- 
trol, knowing, as plaintiff said, that it was not supplied with steam 
sufficient to control its movements. 

The plaintiff gave évidence tending to show that this roundhouse 
stood in a large yard of such extent that it could hâve been enlarged 
having the same number of stalls and in making the entrance to such 
stalls much wider ; that the entrance to thèse stalls could hâve been 
made sufficiently broad by lessening the number; and that the conr 
struction was faulty and négligent in not constructing the roundhouse 
with a wider entrance to the stalls. It is self-evident, I think, and 
the défendant substantially conceded, that by lessening the number 
of stalls in this roundhouse the width of the openings thereto could 
hâve been sufficiently increased to permit the passage of the body of 
a man between, the side of the engine and the posts to which the doors 
were hung; that by enlarging the roundhouse the same number of 
stalls could hâve been provided , with similar but wider entrances. 
The négligence of the défendant, if any, consisted in not exercising 
reasonable care to provide a reasonably safe place for the plaintiff 
to work in performing the duties devolved upon him. Whether or 
not défendant was négligent in this regard dépends, it seems to me, 
upon the question whether the défendant in the exercise of such care 
ought to hâve foreseen that this or similar accidents might occur, that 
this or similar emergencies or situations might arise, and in not pro- 
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viding for the safety of its employés on such occasions or happenings 
or in such emergencies by making the entrance to the stalls of its 
roundhouse sufficiently wide. The défendant gave évidence tending 
to show that this was the usual construction of such roundhouses on 
this and other roads; that the entrances to thèse stalls were as wide 
as or wider than those in roundhouses used for the same purpose on 
other roads. There was no évidence that a similar accident had hap- 
pened at this roundhouse or at any roundhouse on defendant's road 
or on any other railroad. The défendant also claimed that as plain* 
tifï was familiar with defendant's roundhouse at Hopewell Junction, 
where the entrances were no wider, and he had seen this roundhouse 
as well as others, he knew the construction of such roundhouses, and 
that he assumed the risks of such construction, such risks being as 
obvious and open to him as to the défendant company. The plain- 
tiff contends that, even if Moriarity was a fellow servant and nég- 
ligent, and his négligence was one of the proximate causes of plain- 
tiff's injury, there was another proximate and concurring cause, to 
wit, the concurrent négligence of the défendant company in not fore- 
seeing that this or similar accidents or occurrences might happen, and 
in not providing against them. The plaintiff says that he had the right 
to assume that the défendant had fully discharged its duty to him by 
exercising due care to provide a reasonably safe place, and that, even 
if the défendant had a negligently constructed roundhouse at Hope- 
well's station, he had the right to assume that the one at East Hart- 
ford was properly constructed and safe. 

The court charged the jury that négligence of the défendant could 
not be inferred or found from the mère fact that an accident hap- 
pened and injury resulted, and that the burden of proving négligence 
was on the plaintiff (Patton v. Texas, etc., R. Co., 179 U. S. G58, 21 
Sup. Ct. 275, 45 L. Ed. 361) ; also, that Moriarity, who kickèd or 
shoved the engine on which plaintiff was at work, was, at the time, 
engaged in such work and in performing such duties that he was a 
fellow servant or co-employé of plaintiff, and that plaintiff could not 
recover if Moriarity's négligent act, if it was négligent, was the sole 
cause of the injury; also, that even if Moriarity was négligent in 
kicking the engine the plaintiff could recover if they found the de- 
fendant was also négligent in not exercising reasonable care to pro- 
vide a safe place for the plaintiff to work, and such négligence was 
a concurring cause in producing the accident and injury, and plain- 
tiff was free from contributory négligence, and had not assumed the 
risks of the situation. It was left to the jury to détermine and say 
on the évidence whether or not défendant was négligent in not appre- 
hending or foreseeing that occasion might and probably would arise 
making it necessary for the person taking engines into thèse stalls 
to leave the cab and be on the side of the engine while it was in mo- 
tion, or descend to the ground, and so be in danger of coming in 
contact with thèse posts, and in not providing against such danger of 
accidents and injury by providing a wider entrance to the stalls. On 
this subject the court charged : 

"It is elaimed that the défendant company was négligent in not foreseeing, 
not this partieular contingency or situation, but similar contiugencies, and 
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providing against theni by making the opening wider. That is, it is claimed 
fhat this was not a safe place for the men who placed those engines to work, 
for the reason that the défendant eompany, in the exercise of reasonable 
care to provide a safe place, ought to hâve foreseen, and was négligent in not 
foreseeing, that some such eontingency would arise where it would be neces- 
sary for the person in charge of the engine to get offi or jump oiï and take 
care of the engine and take care of the property, or do something to properly 
place the engine. Now, gentlemen, there is the crux of this case: Was the 
défendant, the railroad eompany, négligent in not foreseeing that, not this 
particular eontingency, but that a similar eontingency, might arise, and in 
not providing against it by providing a wider entrance, so that in case the 
person in charge of the engine had occasion to leave it or get down from it, 
that ne could ride on the side or be at the side of it, and not be injured by 
being pushed against that post? 

"The défendant is not liable for accidents which a prudent man, in the 
exercise of ordinary care, could not ordinarily hâve foreseen. Could and 
should this défendant eompany, in the exercise of ordinary care, hâve fore- 
seen that the persons or person in charge of its engines, in plaeing them in 
the stalls in the roundhouse, would hâve occasion to leave the cab and 
get down from or out on the side of the engine when in motion, and so corne 
in contact witli the posts or uprights at the entrance to such stalls? If it. 
could, and should, and ought to hâve foreseen that, in the exercise of ordinary 
care. as I hâve defiued, then it would be négligence of the eompany in 
not so providing a place for the workmen to be earried into or walk into 
where they would not be crushed in the inanner referred to. 

"lu deterniining that question, yoa are to consider the situation, the nature 
and character of the duties to be performed — that is, by the person in charge 
of the engine — and the acts to be done in properly performing the duty of 
plaeing the engines in the roundhouse; the liability to happenings which 
would or might make it neeessary for the person in charge of the engine to 
leave the cab and ride on the side of the engine, or to descend therefrom. 

"The burden is on the plaintiff to establish négligence by a fair prépondér- 
ance of évidence. You eaniiot find négligence from the mère fact that this 
accident happened. You must find that in the exercise of ordinary care, in 
the light of human expérience, which you hâve a right to consider, and with 
knowledge of the duties required, the défendant ought to hâve foreseen that 
such or similar accidents would occur by the employé coming in contact with 
the posts or uprights, the employé being engaged in the discharge of the 
duties required of him. 

"The défendant was not required to so construct its stalls as to make acci- 
dents impossible ; it was not an insurer of its employés or of the safety of 
the place. The défendant is not liable for an accident and a conséquent 
injury that could not lie or would not be foreseen by an ordinarily prudent 
person exereising reasonable and ordinary care under ail circumstances of 
the case, and in view of the duties to be peformed and the resuit to be ae- 
eomplished and the risks to be encountered. But. gentlemen, if, on the other 
hand, an ordinarily prudent person in the exercise of reasonable care, in the 
light of human expérience and the circumstances and the duties required, 
ought to hâve foreseen that such occurrences would be liable to happen, and 
that employés might be injured, then you can say that it was négligence not 
to provide for the safety of the employé in that regard by making the 
entrance wider." 

"The master cannot escape liability for injuries to a servant on 
the ground that the injury was caused by the acts of a fellow servant, 
if there was concurrent négligence on the part of the master." Booth 
v. Boston, etc., 73 N. Y. 38, 29 Am. Rep. 97; Anthony v. Leeret, 105 
N. Y. 591, 12 N. E. 561; Stringham v. Stewart, 100 N. Y. 516, 3 
N. E. 575; Hough v. Railway Co., 100 U. S. 213, 218, 25 L,. Ed. 
012, 
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"Négligence only becomes a question of law to be taken from the 
jury when the facts are such that fair-minded men can only draw 
from them the inference that there was no négligence; and if, from, 
the facts admitted or conflicting testimony, such men may honestly 
draw différent conclusions as to the négligence charged, the question 
is not one of law, but of fact to be settled by the jury, under proper 
instructions." McDermott v. Severe, 202 Û. S. 600, 604, 26 Sup. 
Ct. '709, 710, 50 h. Ed. 1162; Railroad Company v. Powers, 149 U. 
S. 43, 13 Sup. Ct. 748, 37 L. Ed. 642; Railroad Company v. Everett, 
152 U. S. 107, 14 Sup. Ct. 474, 38 L. Ed. 373. 

It was the duty of the défendant to exercise reasonable care to pro- 
vide a reasonably safe place in which the défendant was to work, and 
if it failed in this duty, and the défendant had not assumed the risks 
of the situation, or been warned of the dangers, if unusual, not ob- 
vious, or unknown to him, and was injured in conséquence of such 
négligence, then the défendant was liable. Choctaw, Oklahoma & 
Gulf R. R. Co. v. McDade, 191 U. S. 64, 67, 24 Sup. Ct. 24, 48 L. 
Ed. 96 ; Texas & Pacific Railway Co. v. Swearingen, 196 U. S. 
51, 55, 57, 61, 62, 25 Sup. Ct. 164, 49 L. Ed. 382 ; Northern Pacific 
R. Co. v. Peterson, 162 U. S- 346, 353, 16 Sup. Ct. 843, 40 L. Ed. 
994; Union Pacific Railway Co. v. O'Brien, 161 U. S. 451, 457, 16 
Sup. Ct. 618, 40 L. Ed. 766; Benthin v. N. Y. C. & H. R. R. Co.. 
24 App. Div. 303, 48 N. Y. Supp. 503. This rule applies to permanent 
structures of the company as much as to movable ones, and appliances, 
and as well to the location thereof as mode of construction See cases 
cited. There are scores of cases holding the same. 

In Choctaw, etc., v. McDade, supra, the Suprême Court of the Unit- 
ed States held : 

"It is the duty of a railroad company to use due care to provide a reason- 
ably safe place and safe appliances for the use of workmen in its employ. 
It is obliged to use the same degree of care to provide properly constructed 
roadbed, structures, and track to be used in the opération of the road. 

"The servant lias a right to assume that the master lias used due diligence 
in providing suitahle appliances for the opération of his business, and does 
not assume the risk of the eniployer's négligence in making such provision." 

At page 67 of 191 U. S., page 25 of 24 Sup. Ct. (48 L. Ed. 96), the 
court said: 

"It is the duty of a railroad company to use due care to provide a rea- 
sonably safe place and safe appliances for the use of workmen in its employ. 
It is obligea to use ordinary care to provide properly constructed roadbed, 
structures, and track to be used in the opération of the road. Union racine 
Ry. Co. v. O'Brien, 101 U. S. 451, 10 Sup. Ot. 018, 40 L. Ed. 7GG." 

In Union Pacific R. Co. v. O'Brien, supra, the same court said, 
page 457 of 161 U. S., page 620 of 16 Sup. Ct. (40 L. Ed. 766): 

"The gênerai rule undoubtedly is that a railroad company is bound to 
provide suitable and safe materials and structures in the construction of its 
road and appurtenances, and, if from a defective construction thereof an in- 
jury happen to one of its servants, the company is liable for the injury sus- 
taiiîed. The servant undertakes the risks of the employment as far as they 
spring from defects incident to the service, but he does not take the risUs 
of the négligence of the master itself. The master is not to be held as 
guaranteeing or warranting absolute safety under ail circumstauces, but it is 
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bound to exercise the care which thu exigency reasonably demanda In fur- 
nishing proper roadbed, track, and other structures, including sufflcient cul- 
verts for the escape of water collected and accumulated by its embankments 
and excavations. Hough v. Kailway Oo.; 100 U. S. 213, 25 L. Ed. 612 ; Texas 
& Pacifie Railway v. Oox, 145 U. S. 593, 12 Sup. Ct. 905, 36 L. Ed. 829 ; Gard- 
ner v. Michigan Central Railroad, 150 U. S. 349, 359, 14 Sup. Ct. 140, 37 L. 
Ed. 1107 ; Union Pacific Railway v. Daniels, 152 U. S. 684, 14 Sup. Ct. T56, 
38 L. Ed. 597 ; Chicago & Northwestern Railroad v. Swett, 45 111. 197, 92 Am. 
Dec. 206; Toledo & Peoria Railway v. Conroy, 68 111. 560; Stoher v. Iron 
Mountain Railway Co., 91 Mo. 509, 4 S. W. 389; Paulmier v. Erie Railroad, 
34 N. J. Law, 151 ; Snow v. Housatonic Railroad Co., 8 Allen (Mass.) 441, 85 
Am. Dec. 720; Huddleston v. Lowell Machine Shop, 106 Mass. 282; Smith 
v. New York & Harlem Railroad Co., 19 N. Y. 127, 75 Am. Dec. 305 ; Patter- 
eon v. Connellsville Railroad Co., 76 Pa. 389, 18 Am. Rep. 412. 

"It is the duty of the company in employing persons to run over its road 
to exercise reasonable care and diligence to make and maintain it fit and 
eafe for use, and, where a defect is the resuit of faulty construction which 
the employer knew or must be charged with knowing, it is liable to the 
employé, if the latter use due care on his part, for injuries resulting there- 
from." 

In Northern Pacific Railroad v. Peterson, supra, at page 353 of 162 
U. S., page 845 of 16 Sup. Ct. (40 L. Ed. 994), the court said : 

"He owes the duty to provide such servant with a reasonably safe place 
to work in, having référence to the character of the employment in which 
the servant is engagea. He also owes the duty of providing reasonably safe 
tools, appliances, and machinery for the accomplishment of the work neces- 
eary to be done. He must exercise proper diligence in the employment of 
reasonably safe and compétent men to perform thelr respective duties, and 
it has been held in many States that the master owes the further duty of 
adopting and promulgating safe and proper rules for the conduct of his 
business, including the government of the machinery and the running of trains 
on a railroad track. If the master be neglectful in any of thèse matters, 
it is a neglect of a duty which he personally owes to his employés, and, if 
the employé suffer damage on account thereof, the master is liable." 

In Texas & Pacific R. Co. v. Swearingen, supra, the court, at 
pages 61 and 62 of 196 U. S., page 167 of 25 Sup. Ct. (49 L. Ed. 
382), said: 

"This is apparent when it is borne in mind that the plaintiff testifie'd, in 
substance, that prior to the accident he had not closely inspected the scale 
box or taken measurements of the distance from the box to the north rail 
of track No. 2, and that he did not do more than cursorily observe the struc- 
ture from a distance, and that he was unaware of the nearness of the scale 
box to the north rail of track No. 2. 

"Prima facie, the, location of scales where the tracks were only the standard 
distance apart, and where a space of less than two feet was left for the 
movements of a switchman between the side of a freight car and the scale 
box, incumbered, as he would be in the nighttime, with a lantern employed 
for the purpose of signaling, did not incontestably establish the performance 
by the défendant company of the duty imposed upon it to use due care to 
provide a reasonably safe place for the use of the switchmen in its employ. 
And so far from the proof making it certain that the necessity of the situa- 
tion required the érection of the structure between tracks Nos. 1 and 2 as 
eyisting, there was proof that the railway company owned unoccupied ground, 
intended for other tracks, to the south of track No. 4, justifying the in- 
ference that the distance between tracks Nos. 1 and 2 might hâve been 
increased, and the employment of the scales thus rendered less hazardous to 
switchmen, or that the scales might hâve been removed to a safer location. 

"It was, therefore, properly a question for the détermination of the Jury 
whether or not the scales were maintained in a reasonably safe place, and, 
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if not, whether the plaintiff had notice thereof. The Court of Appeals wns 
of opinion, and rightly, we think, that the dangerous contiguity of the scale 
box to track No. 2, and the extra hazard to switchmen resulting therefrom, 
was not so open and obvious on other than a close inspection as to justify 
taking from the jury the détermination of the question whether there liad 
been an assumption of the risk. The plaintiff was entitled to assume that 
the défendant company had used due care to provide a reasonably safe place . 
for the doing by him of the work for which he had been employed, and, as 
the fact that the défendant company might not hâve performed such duty in 
respect to the scale box in question was not so patent as to be readily ob- 
servable, the court eould not déclare, in view of the testlmony of the plaintiff 
as to his actual want of knowledge of the danger, that he had assuined the 
hazard incident to the actual situation. Choctaw, 0. & G. R. II. v. MeDude, 
191 U. S. 64, 68, 24 Sup. Ct. 24, 48X. Ed. 96." 

It appeared from the évidence that défendant might easily hâve 
placed the posts wider apart — made the entrances wider. It was 
shown that when engines came in from off the road or from work 
they were stabled in this building, and so placed both night and day; 
that sometimes they were more or less disabled, as everybody knows. 
It appeared that the hostler in the line of his duty was required to go 
in and out of thèse stalls with an engine many times each day and 
night, and that, if anything occurred making it necessary for the 
hostler to get down from the engine after leaving the turntable and 
while it was on its way into the stall, he was liable to corne in con- 
tact with the post or stanchion. True, his place, ordinarily, was in 
the cab, but it is readily seen that- occasion may arise for the hostler 
to leave the cab and get down from the engine while it is in motion 
and on its way into the stall. This will be the case with any engine 
being placed in its stall if out of repaiç so the brakes, whether op- 
erated by hand or by steam, will not work after the engine is put in 
motion. In such case, as the engine cannot be stopped by steam, or 
air, or by hand, but can be by blocking, it would be the duty of the 
hostler to block it and prevent.it running off the tracks into the side 
of the building, and necessary for him to leave the engine to perform 
that' duty, or to save himself from in jury by being carried into and 
perhaps through the walls of the roundhouse, where the cab would be 
smashed and in jury done to whoever occupied it. In such case it 
might be necessary for the hostler to put his head out, even if he did 
not leave the cab. Should not the défendant company hâve foreseen 
and provided against such happenings? I can see no différence in 
principle between this case and those where structures are placed so 
near the tracks that there is not room for the engineer and trainmen 
having duties to perform, in emergencies, on the outside of the en- 
gine or cars, or. by puttîng their heads outside, to safely pass such 
structures when the train is in motion. True, the liability to accidents 
and conséquent in jury is not as fréquent in the former case as in the 
latter, but they are just as sure to happen and may be as readily ap- 
prehended and foreseen in the one case as in the other. The dark- 
ness, the smoke, and steam in thèse sections and stalls, the absence 
of bumpers to prevent the engines from running off the tracks and in- 
to the walls of the building, the failure of steam to work the air 
pumps, the liability of the air pumps and brakes to get out of order 
and fail to work, the necessity for pushing a disabled engine from 
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the turntable into its stall, the necessity for the hostler to leave the 
cab and alight from the engine in such cases, etc., were ail known 
quantities in railroading. They were not possible occurrences and 
contingencies merely, but probable, though rare, happenings and con- 
ditions. 

In 26 Cyc. 1130, 1131, 1132, it is said: 

"A rsiilway company is bound to exercise reasonable care and diligence to 
prevent obstructions or érections on, over, or near its tracks whicii are a 
source of danger to its servants, and will be held liable for injuries occasioned 
by its neglect of duty. * * * 

"If a railway company knowingly maintains or permits a bridge over its 
track so low that brakeman cannot perform their duties on the top of the 
cars with reasonable safety, it is liable to a brakeman who, having no 
knowledge of the dangerous character of the bridge, is struck by it and 
injured while in the performance of his duty." 

Hère the défendant company is chargeable with notice that this 
was an unsafe place for hostlers to work, provided, in the exercise of 
reasonable care, it ought to hâve known or foreseen that in the dis- 
charge of their duties they might or probably would hâve occasion 
to ride into the stalls on the side of the engines, or to alight therefrom 
while on their way from the turntable into the stalls. 

It can hardly be contended that the défendant was guilty of wa'nt 
of reasonable care in not foreseeing and providing against "improb- 
able" occurrences. The défendant was bound, however, to foresee 
and provide against ail probable contingencies. Sheehan v. N. Y. C. 
& H. R. R. R. Co., 91 N. Y. 332, 339; Latorre v. Central Stamping 
Co„ 9 App. Div. 145, 150, 41 N. Y. Supp. 99; 26 Cyc. 1144, 1145. 
In Sheehan v. N. Y. C. & H. R. R. R. Co., supra, the court said : 

"The law does not exact absolute certainty, but, when life is at stake, it 
demands that care shall be taken to provide so far as is possible against ail 
contingencies." 

In Latorre v. Central Stamping Co., supra, the court, per Cullen, 
now Chief judge of the Court of Appeals, said : 

'"The fa et that no préviens accident of this character had happened does 
not relieve the master from liability, provided the accident was such that the 
probability of its occurrence might reasonably hâve been foreseen. We think 
this accident of such a character. The danger of igniting the turpentine 
from inserting the heated métal was one that sbould hâve been anticipated by 
a persor having the technical knowledge on the subject that the master must 
bave possessed." 

In 26 Cyc. 1144-1146, it is said : 

"While there is a presumption that a master, having knowledge of defects 
in the place for work, or in the maehinery or appliances, has knowledge of the 
conséquences whicii may resuit therefrom. and will be held liable for injuries 
to a servant resulting from known or probable dangers, yet he is not liable 
for the resuit of hiddeti or improbable dangers, of which he did not hâve, and. 
by the exercise of reasonable care, conld not obtain, knowledge. But facts 
which do not necessarily operate to charge a servant with notice of the dan- 
ger arising from the détective condition of maehinery may operate to charge 
the master with such notice, since the obligation upon each arising from the 
mère knowledge of the détective condition is not alike. * * * 

"To render a master liable for an injury to a servant, caused by a defect 
in the place of work, or in the maehinery or appliances, it is not necessary 
that the master should hâve had actual knowledge of the defect, but it is 
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sufficient to show tbat he could liave diseovored it by the exercise of reason- 
able, proper, and ordinary care and diligence iu porforiuing the duties of 
master." 

I am of the opinion there was sufficient évidence in this case to take 
the question to the jury whether défendant was négligent in not fore- 
seeing, if it did not foresee, the danger to its employés engaged in 
taking engines into and out of thèse stalls, under the conditions that 
existed there, and in not providing against such danger by making the 
entrances to the stalls wicler, or by giving warning of the danger to 
be encountered. Of express notice or warning of the danger there 
was no pretense. On the trial the défendant relied on the facts that 
the plaintiff had been in this roundhouse ; had safely taken engines in- 
to thèse stalls during the night, and must hâve become familiar with 
the situation ; and had worked as hostler, off and on, at Hopewell 
Junction, where the entrances were no wider than at East Hartford. 
Ail this was for the jury to consider, but was not conclusive of the 
questions at issue. In Benthin v. N. Y. C. & H. R. R. R. Co., 24 
App. Div. 303, 48 N. Y. Supp. 503, frequently cited and approved, 
the railroad company had erected a telegraph pôle on its own lands' 
49 inches from the track, measuring on the ground, but because of its 
leaning over towards the tracks such pôle was only 4 inches from 
the side of the passing locomotive upon which the deceased, a fire- 
man, stood at a point at the height of his head. There was unoccu- 
pied land upon which the pôle might hâve been set 12 or 13 feet away 
from the track. The fireman had previously passed this pôle on many 
occasions, and his proper place on the engine under the rules of the 
défendant company was on the left-hand side of the engine. When. 
struck by the pôle the fireman was on the right-hand side of the en- 
gine, where he had gone for the purpose of looking out to ascertain 
whether a journal on a car was smoking. While in this position the 
fireman was killed by his head coming in contact with such pôle. No 
accident of this nature had happened at this place, or at any place on 
the road, so far as the proof showed. The court held that the de- 
fendant company had not performed its duty to exercise due care to 
furnish a reasonably safe place for its employés to perform their 
duties, that the deceased did not assume the risks and that he was 
not guilty of contributory négligence as matter of law. The court said : 

"It is nrged that the intestate had passed this pôle on many previous oc- 
casions. This is muloubtedly true. But whether lie was négligent in not 
knowing how near to the track it stood, and bearing in miiid the location of 
the pôle and the train at the time be looked, was a question of faet for the, 
jury. * * * Whether the night of the accident was so foggy and dark 
that objecta could not be distinctly seeu for any considérable distance was a 
disputed fact." 

In Wallace v. C. V. R. R. Co., 138 N. Y. 302, 33 N. E. 10G9, it 
was held that : 

"A brakeman on top of a rnoving train, as matter of law, is not chargeable 
with négligence simply because he does not constantly bear in mind the 
précise location where his train and where every bridge over the track is." 

In that case the plaintiff, a brakeman, while standing on top of a 
freight car on a moving train, was struck by a low bridge and injured. 
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At the time he was watching the train to see that it did not break. 
The court said: 

"At the time of the accident he was upon a very long train, intent upon the 
discharge of his duty, with his face toward the rear of the train, in a posi- 
tion to most effectuaily discharge his duty, and thus his back was toward the 
bridge. He was not at the time aware that he was approaching a place of 
danger, and had no warning of the bridge. Indeed, the bridge was not in 
his niind, and the trial judge nonsuited him because he did not at the time 
hâve the bridge in his mind and thus guard himself against the danger of 
injury. 

"We do not think that one thus situated can, as matter of law, be charged 
with négligence because he did not take notice of the fact that he was ap- 
proaching the bridge, and thus know that he was in a place of danger. He 
was in a place where there was danger that the train might break in two, 
and he was intent upon the discharge of his duty. It cannot be said that 
a brakeman is, as matter of law, careless because he does not bear constantl.v 
in mind the précise location where the train is and where every bridge is." 

In Kane v. Northern Central Railway, 128 U. S. 91, 9 Sup. Ct. 
16, 32 L,. Ed. 339, it was held that whether an employé is guilty of 
contributory négligence, in a case where he knew of the defect in the 
car in the use of which he was injured, was for the jury, and that in 
determining the question of négligence "regard must always be had 
to the circumstances of the case and the exigencies of his position." 
The court said : 

"But in determining whether an employé has recklessly exposed himself to 
péril, or failed to exercise the care for his personal safety that might rea- 
sonably be expected, regard must always be had to the exigencies of his posi- 
tion, indeed to ail the circumstances of the particular occasion. In the case be- 
fore us, the jury may not unreasonably hâve inferred from the évidence that, 
while the plaintif! was passing aiong the tops of the cars for the purpose of 
reaching his post, he was so blinded or confused by the darkness, snow, and 
rain, or so affected by the severe cold, that he failed to observe, in time 
to protect himself, that the car from which he attempted to let himself down 
was the identical one which, durlng the previous part of the night, he had 
discovered to be without its full complément of steps." 

In Young v. Syracuse, B. & N. Y. R. R. Co., 45 App. Div. 296, 61 
N. Y. Supp. 202, a switch had been misplaced. The switch was lo- 
cated some 15 or 20 feet south of a water tank and near the track. 
By reason of its location, the red light showing the switch to be mis- 
placed was not visible to the engineer until his train was within 60 
feet of the switch, and too near it to avoid a collision. There was' 
évidence that the switch might hâve been located at another point so 
it would hâve showed the red light for a much greater distance with- 
out impairing its usefulness. The engineer had been in the employ 
of the company for a number of years and had frequently passed this 
place, and it was a rule of the company that engineers were to ap- 
proach switches with great care and hâve their trains under such con- 
trol as to avoid accidents in case a switch was misplaced. The en- 
gineer was killed. Held, it was error to dismiss the complaint; that 
it was for the jury to say whether défendant was guilty of négligence 
in locating the switch where it did, and, if so, whether this négligence 
was an efficient proximate cause of the accident, and whether the 
engineer assumed the risk, and whether the engineer was guilty of 
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négligence in failing to hâve in mind the location of the switch and 
its character under ail the circumstances of the case. 

In Brown v. N. Y. C. & H. R. R. R. Ce, 42 App. Div. 548, 59 
N. Y. Supp. 672, a mail crâne was so placed that its bow extended 
within seven inches of a passing locomotive. It was shown that it 
could hâve been placed at a greater and safe distance from the tracks 
without interfering with its successful opération. The plaintiff's in- 
testate, a fireman, on a passing locomotive, engaged in the performance 
of his duty and not unfamiliar with the place, was struck by the 
crâne and killed. Held, that the question of defendant's négligence 
in locating and maintaining the crâne, as well as that of the négligence 
of plaintiff's intestate, were for the jury. The court also held that the 
fireman engaged in the discharge of his duty might easily hâve for- 
gotten the location or failed to hâve observed it, while engaged in 
the performance of his duties and distracted thereby, without being 
charged with such négligence as would defeat a recovery. 

To the same effect is the case of Fitzgerald v. N. Y. C. & H. R. R. 
R. Co., 37 App. Div. 127, 55 N. Y. Supp. 1124, also True v. Niagara 
Gorge Railroad Co., 70 App. Div. 383, 75 N. Y. Supp. 216. In this 
last-cited case the plaintiff was a conductor on defendant's road en- 
gaged in collecting fares, and while so doing was standing upon the 
running board of the car. He was swept therefrom by another car of 
défendant passing in the opposite direction, and injured. The tracks 
could hâve been placed further apart. The plaintiff had been on this 
route for 30 days, making 15 trips daily. Held, that he was entitled 
to recover; that the question of defendant's négligence in placing its 
tracks so close together at the point where the accident occurred, and 
the questions of plaintiff's négligence and assumption of the risk, were 
for the jury. 

Choctaw, O., etc., R. R. Co. v. McDade, 191 U. S. 64, 24 Sup. Ct. 
24, 48 L. Ed. 96, was the case of a dangerous structure so near to the 
tracks and passing cars of a particular kind that it was dangerous 
to employés on the cars. It could hâve been placed further away. 
The court said : 

"Be this as it may, the testimony makes it clear that in the proper construc- 
tion of this appliance there is no necessity of bringing it so near to the car 
as to emlanger brakemen working thereon. Whether hung at an angle or 
not, it can be so constructed as to leave such space between it and the top 
of the car aa to make it entirely safe for brakemen in passing. * * * 
Where no necessity exists, as in the présent case, for the use of dangerous 
appliances, and where it is a matter requiring only due skill and care to make 
the appliances safe, there is no reason why an employé should be subjected 
to danger vvholly unnecessary to the proper opération of the business of the 
employer. Kelleher, Adm'r v. Milwaukee & Northern R. R. Co., 80 Wis. 
584, 50 N. W. 942; Georgia & Pacific Railway Co. v. Davis. 92 Ala. 300, 9 
South. 252, 25 Ain. St. Rep. 47; 1 Shearman & Itedfield on Négligence (5th 
Ed.) § 201, and cases cited. * * * 

"It is a case where the dangerous structure is not justified by the necessity 
of the situation, and we agrée with the judgments in the courts below that 
its maintenance under the circumstances was négligence upon the part of the 
railroad eompany. The court, having left to the jury to find the fact as to 
whether McDade was killed by the obstruction, did not err in giving instruc- 
tion that the négligent mauner in which the waterspout was maintaiued was, 
of itself, a conviction of négligence." 
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In Texas & Pacific Railway Co. v. Swearingen, 196 U. S. 51, 57, 
25 Sup. Ct. 164, 49 L. Ed. 382, from which I hâve already quoted, a 
scale box, 6 feet high, 5 feet wide, and 18 inches deep, a permanent 
structure of the standard size and location, had been erected and was 
maintained at a distance of 191^ inches from track No. 2 in the yard. 
There were other tracks, but they could hâve been placed further 
apart, and the scale box at a greater distance from the track in ques- 
tion. The scale box was erected several years before the accident in 
question, and there was no évidence of prior accidents at this place. 
The plaintiff testified: 

"I knew we had to pass the scale box at the time I was hurt, so as to get 
to the switch beyond. I was not thinking about it, and I did not see it when 
we passed it in going after thèse cars. * * » There was nothing to hide 
the scale box from my view ; it was perfeetly open and apparent." 

The accident happened after dark, but there was a light on the en- 
gine on whiçh the plaintiff was riding. The plaintiff also testified : 

"I was never warned about the danger of getting knocked off the cars by 
the scale box, and at the time I was hurt I was attending to my work and 
thinking about my duties and looking for a signal from the yardmaster, and 
was not thinking about the box. I did not see it immediately prior to the 
time I struek it." 

He had worked there for some considérable time. There, as hère, 
it was contended that the défendant company was not négligent in 
its construction, but the court held, as we hâve seen by the quotations 
from the case, made earlier in this opinion, that, as there was évi- 
dence that the tracks could hâve been placed further apart and the 
scale box further from track No. 2, the question of négligent con- 
struction and location was properly for the jury. The court also held 
that the questions of assumption of the risk and négligence of the 
plaintiff were for the jury. That case is controlling hère, and much 
stronger for the défendant company in every aspect, except that there 
employés, at times, were expected to ride on the side of the moving 
engine or cars, while hère the hostler was not expected to be on the 
side of the engine or tank while going into the roundhouse, except in 
emergencies making that course necessary or proper. In the light of 
the évidence and expérience in railroading and in moving engines and 
cars, it was for the jury to say whether or not the défendant company 
reasonably might and should hâve apprehended the necessity of leaving 
the cab. Of course, the case would hâve been stronger for the plain- 
tiff had he been able to show prior occurrences of this kind at such 
places. But, as said by Chief Judge Cullen, while the happening of 
prior accidents at a given place is strong évidence that a défendant 
knew or had reason to apprehend the dangers of the situation, still 
the absence of proof that an accident has happened there is not con- 
clusive proof of the safety of the place or of the absence of négligence 
in constructing and providing it. I take it that, where a given place 
proves to be dangerous, the absence of a prior accident and injury 
at that place does not exonerate the master from liability for the first 
one that does occur. It hecomes a question whether the master in 
the exercise of reasonable care and forethought ought to hâve known 
the danger. So, in determining whether or not this roundhouse was 
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a dangerous place for the plaintiff to work, the défendant company 
could not rely on the fact, if it be a fact, that no accident had hap- 
pened there before, but was bound to consider whether or not contin- 
gentes were liable to arise making it necessary or proper for the hostler 
to leave the cab and be on the outside or alight from the engine while 
on its way into the stall. If, in the exercise of reasonable care, de- 
fendant might hâve foreseen such necessity, then the place was to 
the défendant obviously a dangerous one for the hostler to work in. 

In Abel v. D. & H. C. Co., 103 N. Y. 581, 9 N. E. 325, 57 Am. 
Rep. 773, the défendant was held guilty of négligence in not fore- 
seeing that cars might be backed against others standing on a side 
track and undergoing repairs, and thereby endangering the lives of 
workmen engaged underneath same, and in failing to make and pro- 
mulgate a rule for the protection of such workmen. 

In McCoy v. N. Y. C. & H. R. R. Co., 185 N. Y. 376, 77 N. E. 
1174, the court held and applied the same doctrine for the protection 
of the hoer whose duty it is to remove the ashes from the ashpan of 
the locomotive by holding défendant liable for not promulgating a 
rule that the person in charge of the engine should not move it until 
he actually saw that the hoer was in a place of safety. This déci- 
sion was based on the proposition that it was the duty of the de- 
fendant company to foresee that the engine might be moved and in- 
jury resuit. 

In Berrigan v. N. Y., L. E. & W. R. Co., 131 N. Y. 582, 30 N. E. 
57, the Court of Appeals laid down the rule that a railroad company 
is only bound, in making and promulgating rules, "to anticipate and 
guard against such accidents and casualties as may reasonably be 
foreseen by its managers exercising ordinary care." 

In Mendizabal v. N. Y. C. & H. R. R. Co., 89 App. Div. 386, 388, 
85 N. Y. Supp. 896, 897, the court said : 

"Expérience shows that animais may stray upon a railroad track, and that 
if they do there is danger that a train may corne in collision with them and 
be wrecked. Adéquate measures, reasonable in their nature, must be taken 
to guard against such danger." 

Without going into the numerous cases, it seems to me sufhcient that 
it is common knowledge in railroading that engines and their brakes 
get out of order ; that they sometimes f ail to work or hold ; that the 
fires in engines get low or go out, so that steam fails, and that in such 
cases the air pumps and brakes will not work; that engines put in 
motion by some exterior force need to be under control, and that it 
is dangerous to engine, engine house, and hostler to hâve them run 
into their stalls if not under full control, and that in such a contin- 
gency it would be both necessary and proper for the hostler to leave 
the cab and engine and use every effort to stay its progress. It seems 
to me that this, or a similar occurrence, was one which in the exercise 
of reasonable care might hâve been foreseen, and one which ought to 
hâve been foreseen or apprehended. The défendant knew of the smoke 
and steam and narrow entrances to thèse stalls, and that it would be 
extremely dangerous for the hostler to be on the outside of the cab, 
or to descend from the engine while on its way in. The dangerous 
:haracter of railroad business demands especial care and caution on 
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the part of the railroad company in the construction of its tracks, etc., 
and it is bound to a degree of care proportionable to the dangers to 
be encountered. Patton v. Texas, etc., R. Co., 179 U. S. 658, 664, 
21 Sup. Ct. 275, 45 L. Ed. 361. 

I am satisfied that the évidence was such as to justify the jury in 
finding that the défendant was négligent; that plaintiff was not nég- 
ligent; that plaintiff had not assumed the risk of the place in which 
he was required to work ; and that, while the négligence of Moriarity 
in setting the engine in motion was one cause of the accident and in- 
jury, the actual, efficient, proximate, and concurring cause was the 
négligence of the défendant company. 

The motion to Set aside the verdict and for anew trial is therefore 
denied. 



In re GEBBIE & CO. 

(District Court, E. D. Pennsylvanla. February 18, 1909.) 

No. 2,779. 

Bakkeuptct (§ W3*) — Propebtt Passing to Tbustee — Pbopebtt Subjeot to 
Pbcoess— Attempted Pledge by Bankbupt. 

Bankrupt, a corporation engaged In publlshing and selllng books, gome 
two years before the bankruptcy entered lnto a contract wlth clalmant, 
a credltor, by which lt purported to transfer to clalmant certain books 
contained in a room on its premises, and to lease such room to clalmant. 
It provided, however, that the président of the bankrupt should be sole 
agent for clalmant, with authority to sell any of such books in his discré- 
tion, and he retalned the key to the room; also, that on payment of the 
recited debt the books unsold should be retransferred to the bankrupt, and 
that in the meantime they should not be removed by clalmant except on 
certain defaults, when it had the right at its option to sell the same and 
crédit the proceeds to the bankrupt. It had not exercised such option at 
the tlme of the bankruptcy, and the books were taken possession of by 
the trustée. Eeld, that there was no such change of possession as to con- 
stitute a sale or pledge valid as agalnst exécution creditors of the bank- 
rupt under the law of Pennsylvanla, and that the property, being subject 
to levy, passed to the trustée under Bankr. Act July 1, 1898, c. 541, § 70a, 
30 Stat. 565 (U. S. Comp. St 1901, p. 3451). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. $ 143.*] 

In Bankruptcy. On certificate of référée. 

C. W. Van Artsdalen, for Mercantile Guaranty Co. 
Samuel W. Cooper, for trustée. 

J. B. McPHERSON, District Judge. This is a dispute between the 
Mercantile Guaranty Company and the bankrupt's trustée concern- 
ing their respective rights to certain books, which at one time were 
undoubtedly the bankrupt's prqperty, but are now claimed by the 
guaranty company under an agreement made in January, 1905, more 
than two years before the creditors' pétition was filed. Asserting 
this claim, the guaranty company attempted to offer the books for 
sale several weeks after the adjudication, but was met by the trustee's 
application for a restraining order, and thereupon agreed that the 

•For other case» see same topic & S ntjmbïe in Dec. & Am. Dl(». 1907 to date, & Rep'r Indexe* 
167 F.— 39 
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whole rnatter should be submitted to the référée for his détermina- 
tion., He : ,has found that the title, ownership, and right to the pos- 
session qf the property is in the trustée, an<l,at the request of the 
guaranty company has certified the controversy to thç court. There 
was , little ; conflict of tesrtimony, and the f acts that are necessary 
to explain the situation of the .parties and to throw light on the 
agreement in question appear in the f ollowing report', of the learn- 
ed référée (Théodore M. Etting, ,Esq.) : ; : 

"Gebbie & Co.is a Pennsylv>ania corporation. Its business ; was that of 
publishhig and: selling books. ;, George Gebbie was aud continued to be its 
président up to the time of bankruptcy. A,t and, before the exécution of the 
contra cts under which the Mercantile; Guaranty Company claimed, and until 
a -short thrié prevlous to thé'-bankruptey, the business of the corporation was 
carried on at premises 714 Spruce street in the city of Philadelphia,: the 
premises in question being leasedJXDmithemQther of George Gebbie. Gebbie & 
Co. was adjudged a bankrupt April 12, 1907, upon a pétition filed April 11, 
1907. The trustée in bankruptcy found.. the .property in dispute, with other 
stock of the bankropts, on tlie abové prémises, aiid took possession of them in 
the course ,$f the aduiiiiistrationof.theestate. The Mercantile Guaranty Com- 
pany some time aftenvards, acting under a power' of sale contained in an 
agreement which will be referred. ; toT llerëâfter, and which was executed be- 
tween Gebbie & Co. and the Mercantile Company on the 14th of January, 1905, 
advei-tised ' the property in 1 discute, which consists of certain booKs and èn~ 
gravings contained in a room in 714 Spfruce street, the premises above referred 
to, for sale, at auctibn for accomjt 1 of Wlïbm ■ït'uiay concern, ;and fhereupon the 
trustée in barikrùptey madé appiîeation, for an order restrairilng the guaranty 
company frbm makirig the sale pr : frbih'i'nterfering w'ith liis.title or posses- 
sion. y rït^ èsiSeiltlal averihents in the truètee's pétition are that the books and 
engraviiigs are ïii hls possession^/ that;, they were never delivered' to the 
clalmant'by 'the bankrupt or pâsséd info its 'possession, tlnit : they formed part 
of the bankrupt estate, and that'he is entifléd tosell thenr. Thé' cl aima nt in 
its answer dénies that the property is part of the 'baiikrupt estate; or that it 
ever carne îjito the possession" ôfthè trustée, or that he' hâs any title thereto. 
It is avèrned that, at the time of the commencement of thé bankruptcy pro- 
ceedings, nëïther thé room nôr the 1 building" werë occupied by the bankrupt. 
The roomi it is averred, had beeh leaséà to the Mercantile Guaranty Company 
by Gebbie, & Co. since January 14, 1905, ànd it Rince then had beeii in the 
exclusive rktssession of that e^topany. ,; Tftp remninder ;bf thé building, it Is 
averred, at' the time bf the commencement 'bf- the'bnnkrnptcy proèëedings, was 
in the- possession of thé Gébbié; .Jîook Company. The title to the books is 
claimed under a sale, made contémpordnebusly witii the -éxecution of thé iease 
ubove reffefrëd io,~aiid' exclusive possession thereafteï. 'iThe .sale was stayed 
pending the détermination of the question, and testimony was taken on tlie 
pétition and answer. At the close bf thé testimbiiy,- and'.in brder to avoid 
circuity of action, counsel for trustée and r claimant entered of record the agree- 
ment first above referred to. " ' ' . 

"The Mercantile Guaranty Company- is ; a 1 New York corporation haVfig- its 
principal office in the city of New York. It had no office for tlie transaction 
of business! .in- Philadelphia, or at any other place: within this eommonwealth. 
On the 14th of Janunry, 19,05, an, agreemeiit was made. between Gebbie & Go. 
and the Mercantile Guaranty Company, by the ternis of which certain books 
and engravings contained in a schedule ahnexed to the said agreement, arid 
which cornprisedi the property iri dispute, and which were then in the room 
adjoining the first ; floor : office of <3ebble.& Co„ 714 Spruce street, were gold 
by Gebbie &' C<> r tb the Mercantile Guaranty Company, and a lease for said rpoiBj, 
bearing éven "date with the, exécution of said agreement, was given byGébblë 
& Co. te- thé Mercantile GuaraÉtyiObni^àBy. Both the agreement and leasë 
bear the: signature of Gebbie & Co,, by George Gehbie, président At the tïme 
of the executipn of the above agreement and leasç Gebbie & Co; was iiidebted 
to the guaranty cbmpany in the surh bf $11.252.25, which ïndebtëdness had been 
incurred in November, 1904, and as collatéral security for the payment of this 
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indebtedness, the guaranty company then hekl certain book contraets or leases. 
whieh Gebbie & Co. had guaranteed but which were in del'ault. The guaranty 
company also held in its hands certain otlier book contraets or leases known 
as collection accounts. The above collatéral not being considered suffleient by 
the guaranty company, a demand for additional collatéral was made, and the 
agreement executed January 14, 1905, grew out of this demand. The books 
and engravings referred to in the agreement were then in a room back of the 
gênerai office of Gebbie & Co., access to which was had by a door opening from 
the hallway. The room was quite dark. It was impossible for any person 
visiting the premises of Gebbie & Co. to see the interior of this room or its 
contents from the rest of the premises. The door leading to the room was 
kept loekcrâ. George Gebbie and two otlier persons connected with Gebbie & 
Co. had access to the room by keys. Thèse keys, it appeared, opened another 
room as well, and were in the possession of ail of the persons referred to 
before the exécution of the agreement, and they remained in their possession 
thereafter. The books referred to in the agreement were in the room prior to 
the exécution of the agreement. They were not speeiflcally selected and set 
aside at the time of the agreement, but there had been a stoek-taking a few 
■ weeks previous, and there can be no doubt under the évidence that they 
were in the room when the agreement was made, that they remained there 
continuously thereafter, and that they were at ail times kept separate and 
apart from the other stock of Gebbie & Co. The total retail price of the 
books and engravings above referred to, as set out in the schedule contained 
in the agreement, is $97,740.50. By the terms of the agreement, the books 
and engravings in question were granted, bargained, and sold unto the guar- 
anty company, subject, however, to the following conditions: That during the 
continuance of the agreement the guaranty company should not remove the 
books from the room or offer them for sale except through George Gebbie ; 
that George Gebbie should hâve the exclusive right to sell them as agent for 
the guaranty company, with the power of appointing agents under him, and 
he was authorized to sell them at any f air price which to him seenied most 
advisable. In considération for the transfer of the above property, the guar- 
anty company agreed to give Gebbie six months from the lst day of January, 
1905, in which to pay its indebtedness of $11,252.25, and further agreed as to 
the amounts and conditions of payment, which in substance were that the 
guaranty company was to give Gebbie & Co. crédit for ail amounts collected 
or received by it from the book contraets or leases which it then held as col- 
latéral, and that, unless that sum made a payment in excess of the balance due, 
Gebbie & Co. was to pay the guaranty company $500 monthly. The cash or 
notes received from the sale of the books was to be kept in a separate account, 
monthly statements rendered showing the number and names of the books 
sold, and the amount received was to be remitted and crédit was to be given 
to Gebbie & Co. for the money thus received on account of this indebtedness. 
It was further agreed between the parties that if on or before the lst day of 
July, 1905, the indebtedness of Gebbie & Co. was not paid, that the guaranty 
company could then demand the full balance due upon tendering to Gebbie 
& Co. a good and suffleient bill of sale for the books then unsold, and, in the 
event of the failure of Gebbie & Co. to pay the balance due within flve days, 
the guaranty company was authorized to sell the books then unsold to the 
highest responsible bidder, at either public or priva te sale. The proceeds of 
sale, less reasonable expenses, were to be applied to the account of the in- 
debtedness, and the balance, if any, after payment, was to be paid to Gebbie 
& Co. ; or the guaranty company could at its option, under the terms of the 
agreement, in the event of the debt not being paid on or before July 1, 1905, 
allow the agreement to continue from month to month upon the conditions 
hereinbefore referred to, having the right within the flrst ten days of any 
month to demand the balance due, and upon tender of a bill of sale to proceed 
in the event of nonpayment to sell at either public or private sale the 
books and engravings then unsold as above provided, the proceeds of said 
sale to be applied to the account of said indebtedness, and thé balance, if any, 
after payment, to be paid to Gebbie & Co. 

! "From the terms of this agreement, it is clear that, whilst the title to the 
books was transferred to the guaranty company, its ownership therein was 
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shorn of every riglit ordinarily incident thereto. The guaranty conipany couhl 
not remove the property from th© room ; it could not offer it for sale ; it 
eould not rnake a sale directly. The only person who could sell was George 
Gebbie, the then président of Gebbie & Co., or agents appointed by him. There 
was no obligation on the part of Gebbie to sell any of the books, inasmuch as 
it was quite possible that the debt could hâve been discharged on or before 
July lst, or at a later period, from other sources of payment. If he electeâ 
to sell, it was at such priées as seemed to hiui inost advisable. Such of the 
property as had not been sold was upon payment of the debt to be resold to 
Gebbie & Co. The total indebtedness of Gebbie & Co. at the date of the agree- 
ment was about $11,000, and the total retail price of the books as set out in 
the agreement was $97,740. The real considération for the agreement was the 
extension of time granted to Gebbie & Co. in which to pay the above-mentioned 
indebtedness. Between the date of the agreement and the commencement of 
the bankruptcy proceedings, comparatively few books were sold. Several visits 
to the premises were made by the président of the guaranty Company, and 
dissatisfaction was expressed at the slowness with which the debt was being 
liquidated or the books sold ; but beyond satisfying himself that the books had 
not been removed or otherwise disposed of, notlung appears to hâve been done . 
with respect to them, other than as heretof'ore stated, until shortly before or 
shortly after the commencement of the bankruptcy proceedings. At tins time 
demand was made for payment of the debt, a bill of sale was tendered, and 
an endeavor made to sell the books under the power contained in the agree- 
ment. Oontemporaneously with the exécution of the agreement of the 14th 
of January, 1905, Gebbie & Co. made a lease to the Mercantile Guaranty Com- 
pany for six months from the lst of January, 1905, of its flrst floor office in 
premises 714 Spruce street, this being the room in which the property above 
referred to was kept. By the terms of the lease, the rent, which was fixed at 
six dollars a month, was made payable in advance, but by the terms of the 
agreement the guaranty company was to be released from its liability upon 
payment of its debt and upon tendering a bill of sale. It appears from the 
évidence that the guaranty company paid no rent. In February, 1907, Gebbie 
& Co. became embarrassed, and in conséquence its business was sold to the 
Gebbie Book Company. Gebbie & Co. ceased to do business after February of 
1907, or to pay rent for the premises. As certain property taken over by the 
Gebbie Book Company, but not as yet paid for, remained on the premises, the 
building appears to hâve been occupied by both companies, but Gebbie & 
Co. assumed no liability for rent, and paid no rent after February, 1907. No 
change was made in the use of the room in which the property in dispute was 
stored. 

"The contention of the claimant is that there was sufficient transfer of 
title and delivery on January 14, 1905, to vest title in the guaranty company, 
but in any event that, inasmuch as no part of the building was in the posses- 
sion of or under the control of the bankrupt at the time of bankruptcy, or for 
several months prior thereto, if there had not been a sufficient delivery on 
January 14, 1905, any defeet was remedied at the time when the Gebbie Book 
Company succeeded Gebbie & Co. and the latter withdrew. 

"Counsel for the trustée relies upon the case of Security Warehousing Co. v. 
Hand (recently decided) 20G U. S. 415, 27 Sup. Ct. 720, 51 L. Ed. 1117. This 
case is in certain respects, I think, on ail fours with the case at bar. In 
Stephens v. Gifford, 137 Pa. 219, 20 Atl. 542, 21 Am. St. Rep. 868, the Penn- 
sylvania rule with respect to transfer of personal property is reviewed and 
considered. There can be no doubt that, in determining the sufliciency of the 
transfer of title, the law of the state must govern. The rule laid down in 
Stephens v. Gifford is that transfer of property of the nature of that now 
under considération is ordinarily effected by transferring the thing itself to 
the possession of the purchaser, but that parties may within certain limits by 
their own contracts modify this rule; but that if such terms and conditions 
are prejudicial to others or are calculated to mislead the public, they will be 
held to be void as to those who would otherwise be injuriously affecteâ by 
them. If a purchaser pays the price without taking possession of the goods, 
he takes the risk of the integrity and solvency of the seller. A purchaser 
must, for the protection of the public, take such possession as is usual and rea- 
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sonable in view of ail the circumstances of his purchase. If he neglfccts this 
obvious duty, then, as between himself and creditors, lie must bear the ioss re- 
sulting from liis own act. The facts in the case under considération were sub- 
stantially as follows: The purchaser of a team of horses arranged with the 
seller for the use of the stable in which the horses then were until he should 
be ready to move them. Ile also arranged with the keeper to continue in care 
of them. The keeper carried the key to the stable in winch the horses were 
kept. By virtue of thèse arrangements, the contention was that the purchaser 
becaine the lessee of the stable, the employer of the keeper, and a purchaser 
in actual possession of the property. The sale was declared fraudulent on 
the ground that there had been no change in the visible possession of the 
horses, 

"In Security Warehousing Co. v. Hand, there was no change of possession 
in fact, and the on] y possession in form was, as in the présent case, by virtue 
of a lease; and there, as hère, there was no change made in the actual pos- 
session of the property, or no change made in its visible possession. There, 
as hère, the only agents on the scène were the agents of the pawnor. It 
was held that there had been no change in possession, that the method adopted 
was a mère device or subterfuge. 

"In order to give any validity to the agreement now under considération, 
it rmist necessarily be regarded as either a pledge or a sale. In either event 
delivery is a neeessary incident. It is a mère trifling with words to call George 
Gebbie the agent of the guaranty compauy, or at ail events, if an agent at ail, 
his agency was restricted to the power of sale. The agreement precluded the 
guaranty Company from removing the property from the room. The clear in- 
tent of the agreement was that the actual possession and custody of the books 
should not be changed, and that they should remain after the agreement where 
they were before its exécution, and that Gebbie & Co., through George Gebbie, 
its président, should hâve the saine right to fix the priée and to sell as before. 
The actual possession was unchanged. The property could hâve been levied on 
and sold uvôei judicial process against Gebbie & Co. at the time of the ad- 
judication in bankruptcy. 

"A delivery, to be effectuai in Pennsylvania, must be made either at the 
time of the sale or within a reasonable time thereafter. It is immaterial 
whether Gebbie & Co. or the Gebbie Book Company was in possession in Feb- 
ruary, 1907. In Casey v. Cavaroc, 96 IJ. S. 467, 24 L. Ed. .779, the requirement 
of possession as laid down by Mr. Justice Bradley, is: 'A pledge may be in 
the temporary possession of the pledgor as spécial bailee, without defeating the 
légal possession of the pledgee; but where it has never been out of the pledg- 
or's actual possession, and has always been subject to his disposai by way of 
collection, sale, substitution, or exchange, no pledge or privilège exists as 
against third persons.' It cannot, I think, be maintained in the case at bar 
that there was any real change in the actual possession of the property. Whilst 
it is generally true that the trustée in bankruptcy stands in the shoes of the 
bankrupt, and that he holds the property assigned subject to the same equities 
that the debtor held it, there are many transactions which would be binding 
on the debtor which would not be binding on the trustée. Indeed, it may be 
laid down as a général rule that a trustée in bankruptcy may properly oppose 
any préférence or privilège which the law itself, unaided by a bona ride pur- 
chase or judgment, would regard as void against the gênerai creditors in a 
direct contest between them and the parties claiming such privilège or préf- 
érence, even though the debtor himself, on account of some Personal disability 
arising from his own acts or engagements, could not resist the claim. Where 
the légal or équitable property in a security passes, and there is no express 
law invalidating the transfer, the creditor will be entitled to hold as well 
against the trustée as against the debtor, because the trustée only takes such 
title as the debtor had at the time of insolvency. As against third persons, 
neither a sale nor a pledge can be maintained without possession. Want of 
possession is fatal, thougb the parties may haye acted in good faith. Casey 
v. Cavaroc, cited supra. The trustée in bankruptcy, in section 70a (Act July 
1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]), is vested by opéra- 
tion of law with the title of the bankrupt to ail property transferred by him in 
fraud of his creditors, and to ail property which, prior to the filing of the peti- 
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tlon, might hâve been levied upon and sold by judicial process agaiiist him, 
and, by subdivision "e" of the saine section, the trustée in bankruptcy may 
avoid any transaction by the bankrupt of his property which any creditor of 
the bankrupt might avoid, and may recover the property so transferred or its 
value. By reason of thèse spécial provisions, the trustée In bankruptcy can 
question the sufflciency of the alleged transfer. Security Warehousing Co. v. 
Hand. 

"For the reasons above stated, the conclusion at which I hâve arrived is 
that it is a trifling with words to call the transaction between Gehbie & Co. and 
the guaranty company a transfer of possession from the former to the latter. 
Tbere was really no delivery, and no such change of possession as the law 
requires. The alleged change was, as is said in Security Warehousing Co. v. 
Hand, a mère pretense a sham. The trustée is entitled to possession of the 
property, and the title and ownership is in him." 

In the foregoing report the référée has summarized the agreement 
of January, 1905, but I think the correctness of his construction will 
be even more manif est if the agreement be set out in f ull : 

"Whereas the said Gebbie is indebted to the said Guaranty Co. in the sum 
of $11,252.25, as of the date of November 30, 1904 (as appears by an account 
hereunto annexed marked Exhibit A), being balance due by reason of the 
purchase of certain book contracta, or leases, which said contracts bave been 
piirchased by and assigned to the said Guaranty Co. as collatéral security (a 
list of which is hereunto annexed marked Exhibit B and known as 'Guaranty 
Account'). 

"And whereas the said Guaranty Co. had certain other book contracts or 
leases of the said Gebbie in its hands for collection, which are known as 
'Collection Accounts.' 

"And whereas the said Gebbie is the owner of certain books, a list of which 
is hereunto annexed, marked 'Exhibit C and is also the owner of the sheets 
for a set of books known as 'The Complète Writings of Théodore Roosevelt.' 

"And whereas many payments on the said book contracts or leases, purchased 
by and assigned to the said Guaranty Co., are overdue, and in default, which 
hâve been guaranteed by said Gebbie, and the said Guaranty Co. has de- 
manded additional collatéral security from the said Gebbie for the moneys due 
thereon. 

"Now thls agreement witnesseth: 

"First: That the said Gebbie, for and in considération of the sum of one 
dollar, to it in hand paid by the said Guaranty Co. and the hereinafter men- 
tioned covenants and agreements by the said Guaranty Co., does hereby grant, 
bargain, sell. release, and confirm unto the said Guaranty Co. ail the books 
set forth in the schedule hereunto annexed marked 'Exhibit C,' now remaining 
and being in the room adjoining the flrst floor office of the said Gebbie at 714 
Spruce St. in the city of Philadelphia and state of Peunsylvania, for which 
said room a lease, bearing even date herewith, has been given by the said 
Gebbie to the said Guaranty Co. and Is hereunto annexed, identifled by the 
signatures and seals of the parties hereto. 

"Second: That for and in considération of the premises, and the herein- 
after mentioned further covenants and agreements of the said Gebbie, the 
said Guaranty Co., does hereby covenant and agrée to give the said Gebbie 
six months from the Ist day of January, 1905, in which to pay it the said sum 
of $11,252.25 now due and owing to it by the said Gebbie. And it further 
covenants and agrées that the said sum shall be paid in thé amounts and upon 
the conditions followiag, to>wit: 

"(a) The said Guaranty Co. is to give the said Gebbie crédit upon the 
said indebtedness of $11,252.25 for ail amounts collected or received by it from 
the said accounts heretofore purchased by it known as 'Guaranty Account,' a 
list of which is hereunto annexed marked 'Exhibit B' aforesaid. 

"(b) The said Gebbie is to pay to the said Guaranty Co. the sum of $500 each 
month during the continuance of the agreement (unless that sum would make 
a payment in cxcess of the balance due, in which event the amount to be 
paid shall be only that necessary to balance the account or is reduced as is 
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hereafter provided). The said monthly payments of $000 to be made at the 
times as hereinafter provided. 

"(c) It is further agreed between the parties hereto that any payments on 
account of the collection accounts, less commission, shall be credited on account 
of the said reouired monthly payment of §500 and for the purpose of this 
agreement, collection accounts shall be ail accounts whatsoever in the hands 
of the said Guaranty Co. other than those heretofore purchased, ail of which 
are set forth in 'Exhibit B' and known as 'Guaranty Accounts.' 

"(d) The said Gebbie further agrées to endeavor to sell the sheets for the 
books known as 'The Complète Writings of Théodore Koosevelt' and that in 
the event of selling the same durîng the continuance of this agreement, that 
it will inform in writing the Guaranty Co. and give the terms of sale and 
hereby agrées to pay to the said Guaranty Co. upon receipt thereof, fifty per 
centum of the cash received from time to time from said sale or sales during 
the continuance of this agreement and said payment shall be credited to the 
said Gebbie on account of the said indebtedness of $11,252.25 (provided, how- 
ever, that the amount to be paid is not in excess of the balance due on said 
indebtedness, in which event, only the amouiit necessary to balance the said 
account shall be paid). 

"(e) The said Guaranty Co. shall send the said Gebbie a statement between 
the first and tenth days of each month during the continuance of this agréer 
ment showing what moneys it has collected on account of the said accounts 
known as 'Collection Accounts' ; and the said Gebbie shall pay to the said 
Guaranty Co. the différence between the amount collected from said 'Collection 
Accounts' and the sum of $500 (the monthly payment provided for in 'Clause 
B') at any time before the end of the month in which said statement is re- 
ceived, (provided, however, that said payment does not make a payment in 
excess of the balance due ; in which event the amount to be paid shall be 
only that necessary to balance the account) and it is further provided, that 
the said Guaranty Co. shall send the said Gebbie a complète statement of the 
full account between the parties hereto, between the first and tenth days of 
each month during the continuance of this agreement. 

"Third: It is further understood and agreed between the parties hereto 
that George Gebbie shall hâve the exclusive right to sell, and is hereby au- 
thorized as the agent of the said Guaranty Co. with power of appointing agents 
under him, to sell at a fair value at ail times during the continuance of this 
agreement, any or ail of the books set forth in 'Exhibit C now remaining in 
the room adjoining the first floor office at 714 Spruce Street in the city of 
Philadelphia, aforesaid. The cash or notes received from said sale or sales 
shall be kept by the said George Gebbie in a separate account, of which 
monthly statements, showing the number and nàmes of the books sold, the 
purchaser or purchasers, and the amount received for the same, together 
with a check for the cash received, or the notes received, or botb from said 
sale or sales, shall be sent to the said Guaranty Co. between the first and the 
tenth days of each month during the continuance of this agreement. And 
the said Guaranty Co. agrées to give crédit to the said Gebbie for the cash or 
notes so received on account of its said indebtedness. 

"It is further understood aiid agreed between the parties hereto that the 
said Gebbie ma'y sell the said books at any fair priée, which to him . may 
seem rnost advisable. 

"And it is further understood and agreed between the parties hereto that 
the said Guaranty Co. shall not remove the said books from the said room 
adjoining the first floor office of the said Gebbie at 714 Spruce Street in the 
city of Philadelphia aforesaid, during the continuance of this agreement, and 
shall not offer thèse books for sale, except through the said George Gebbie, 
or his agents, as abovs provided, during the continuance of this agreement. 

"Fourth: It is further understood and agreed between the parties hereto 
that upon the payment of the full sum of $11,252.25 to said Guaranty Co. as 
hereinbefore provided, the said Guaranty Co. agrées to give to the said 
Gebbie a good and sufflcient bill of sale for the books set forth in 'Exhibit .C 
which hâve not been sold (as hereinbefore provided); and the said Gebbie, 
upon receiving the said bill of sale, hereby covenants and agrées to release the 
said Guaranty Co. from any and ail liability on the lease for the said room 
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adjoining the first floor office of Gebbie at 714 Spruce Street in the City of 
Philadelpliia aforesaid. 

"Fifth: It is further understood and agreed between the parties bereto 
that if the said indebtedness is paid before the full aniounts on the 1 said 
accounts known as 'Guaranty Account' are paid, that the said Guaranty Oo. 
will assign the said accounts, with the balance due thereon to the said Gebbie, 
or will hold the same for collection as the said Gebbie may direct. 

"Sixth: It is further understood and agreed between the parties hereto 
that of the said indebtedness of $11,252.25 is not paid in full by the said 
Gebbie on or before the lst day of July, 1905, that the said Guaranty Co. may 
detnand the full balance then due, upon giving the said Gebbie a statement of 
the full accounts and tendering to it a good and sufficient Mil of sale for the 
said books set forth in 'Exhibit C (then remaining unsold) and then in the 
event of the failure of the said Gebbie to pay the balance due within five days, 
the said Guaranty Co. may proceed to sell the said books set forth in 'Exhibit 
0' (then remaining unsold) to the highest responsible bidder at either public 
or private sale and the proceeds of said sale, less the reasonable expenses 
thereof, shall be applied to the account of the said indebtedness and the 
balance, if any, after the payment of the said indebtedness, shall be paid to 
the said Gebbie by the said Guaranty Co., and the said Guaranty Co. shall 
within twenty days after the said sale, send a statement to the said Gebbie 
showing the condition of the accounts between the parties hereto; or at the 
option of the said Guaranty Co. it may allow this agreement to continue from 
month to month upon the conditions hereinbefore set forth having the right, 
within the first ten days of any month, to demand the balance then due and 
of proceeding to the sale of the said books set forth in 'Exhibit C (then re- 
maining unsold) same as is above provided. 

"Seventh: It is further understood and agreed between the parties here- 
to that the ternis of the agreement ' dated the lGth day of November, 1903, 
entered into between the predecessor of the said Gebbie, Gebbie and Com- 
pany, a corporation of the state of New Jersey and The Merchants Guaranty 
Trust Co., are not modifîed or changed by this agreement, but nothing in the 
said agreement shall require the said Gebbie to pay more than $11,252.25 on 
account of the dealings of the parties hereto or their respective predec-essors." 

In my opinion, it cannot be properly inferred from this agree- 
ment that a sale was intended by the parties, or even an ordinary 
pledge as collatéral security. No doubt an interest of some kind in 
the books described was intended to be given to the guaranty Com- 
pany, and perhaps such interest more nearly resembles a pledge than 
a sale; but if the agreement is read as a whole, its controlling ob- 
ject seems to be the grant to the guaranty company of a right in 
the proceeds of the books, while Gebbie & Co.'s right of property 
and of possession, and their right to sell at their own discrétion, 
are left practically undisturbed. Even in form, the agreement (tak- 
en as a whole) is not a bill of sale. It is more like a chattel mort- 
gage to secure the payment of $11,252.25, for it would certainly 
cease to be effective after the debt was paid ; but, as a chattel mort- 
gage of this discription is not sanctioned by the law of Pennsyl- 
vania, the resuit seems to be that the transaction must be treated 
as an attempt to pledge, but without the surrender of possession, and 
with an express provision that the pledgee shall not sell. The op- 
tion given by article 6 to sell under certain conditions was not ex- 
ercised until after the bankruptcy. The adjudication was entered 
on April 12, 1907, and the guaranty company made no attempt to 
offer the property for sale until about May 25th; and, of course, 
it was then too late to interfère with whatever rights the trustée had 
acquired under the bankruptcy law. 
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It does'not seém to me that a prolonged discussion of the foregoing 
facts is necessary. The gênerai rule with regard to one of the requi- 
sites of a pledge is as follows (22 Amer. & Eng. Ency. of Law [2d 
Ed.] 853, and cases in notes) : 

"To constitute a valid pledge, there must be an aetual or symbolical de- 
livery of possession of the thing pledged ;■ and to préserve the pledge, as will 
be seen hereinafter, the pledgee must retain possession of the property. Ordi- 
narily, the physical possession of the property is delivered to and retained by 
the pledgee." 

Or, to use the language of the note to Lucketts v. Townsend, 49 
Am. Dec. 731 : 

"It is of the very essence of the contract that there should be a delivery 
or transfer of custody of the pledge to the pledgee, coupled with a continuons 
rétention of possession by hiin. * * * What will amount to a sufflcient 
delivery is often a nice question of law and fact. The gênerai criterion is that 
the delivery should be as complète as the nature of the article bailed admits 
of. This does not require that the delivery should in ail cases be manual. 
It may be either constructive or symbolic, if the pledgee is elothed with ail 
the usual. muniments of title and indicia of ownership. * * * " 

To this gênerai rule there are exceptions, which need not now be 
noticed. That there was neither aetual nor symbolical delivery of 
possession, in the présent case, seems to me beyond controversy. It 
is scarcely pretended that there was aetual delivery — the facts are 
decisively against it — and the only ground upon which constructive 
or symbolical delivery can be urged is the fact that a lease for six 
months of the room in which the books were stored was executed 
to the guaranty company at the same time with the agreement. But 
this lease was a mère sham; the lessee had not even unrestricted 
access to the leased premises ; the rent was neither demanded nor 
paid, nor intended to be paid; and the whole affair was simply a 
juggle on paper that cannot be treated seriously. It is perfectly clear 
that the bankrupt's possession of the books and of the premises where 
they were stored was never disturbed for a moment, and that ail the 
indicia of ownership continued unchanged after January, 1905, until 
the pétition in bankruptcy was filed. In such a situation the Penn- 
sylvania law is well settled. Whether an agreement that seeks to 
transfer the title to personal property is to be construed as a formai 
sale or a formai pledge, it is in either case ineffective against exécu- 
tion creditors unless there is a visible change of possession. This 
is the gênerai rule. and, so far as a formai pledge is concerned, it 
has been in force in this state since the décision in Welsh v. Bekey 
(1829) 1 Pen. & W. (Pa.) 57. And a similar rule prevails as to a 
formai sale without change of possession. Stephens v. Gifford, 137 
Pa. 219, 20 Atl. 542, 21 Am. St. Rep. 8fi8. It follows that, under 
the law of Pennsylvania, the books in question continued to be the 
property of the bankrupts, and that this property prior "to the filing 
of the pétition might hâve been levied upon and sold under judicial 
process against them. Therefore by section 70, cl. "a," the trustée 
was vested with a title thereto which is good against the guaranty 
company, whichever of its characters— formai vendee or formai pledgee 
• — may be the more appropriate. 
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Collins' Appeal, 107 Pa. 591, 52 Am. Dec. 479, is not in conflict 
with this conclusion. The ground of that décision will appear by 
the following quotation f rom the syllabus : 

"In gênerai, however, It is esseutial that the instrument creating the pledge 
should make or provide for an unconditional assignmeiit of the subject of the 
pledge to the pledgee ; otherwise sonie further act of assigntnent by the pledgoï 
is necessary. 

"But a reeognized exception to this rule is where, by the agreement of the 
parties, the possession of the subject of the pledge is to remain with the 
pledgor. In such case the pledgor and ail persons claiming under him, except 
bona fide purchasers for value without notice of the pledge, are bound by the 
agreement. 

"The princ-iple of such exception has been applied to the pledge of spécifie 
chattels ; a fortiori, it applies in the case of the pledge of an intangible in- 
terest, incapable of delivery or manual occupaney, or in the case of an'ex- 
pectancy to corne into existence after the contract of pledge is made, and where 
the personal effort of the pledgor is necessary, both to its subséquent exist- 
ence and its actual maintenance." 

Accordingly, it was held in that case that the pledgee of an inter- 
est in a limited partnership, which was only in contemplation when 
the contract wâs made, could enforce the contract against a gênerai 
creditor of the pledgor; but it is to be observed that the right of an 
exécution creditor who had acquired a lien against the property was 
not involved, and also that the effect of the bankruptcy act could not 
be considered, as the case was decided 15 years before the act was 
passed. 

As it seems to me, the superiority of the trustee's title is clear. In 
some cases he merely stands in the bankrupt's shoes, but" his posi- 
tion hère is différent, because the bankruptcy act expressly gives him 
a better title. and therefore the doctrine of York Manufacturing Co. 
y. Cassell. 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, does not 
àpply. This is apparent from the décision of the Suprême Court in 
Security Warehousing Co. v. Hand, 206 U. S. 415, 422, 27 Sup. Ct. 
720, 51 L. Ed. 1117. The facts of that case closely resemble the facts 
now under considération, as will appear by the following quotation 
from Mr. Justice Peckham's statement on page 416 of 206 U. S., 
page 720 of 27 Sup. Ct. (51 L. Ed. 1117): 

"From thèse findings it appeared that the Security Warehousing Company 
was a corporation of the state of New York, duly licensed to do business in 
the state of Wisconsin, and that it was engaged in the business of 'field ware- 
housing,' so called; that it owned no Warehouse of its own, and occupied no 
public warehouse at any place. The warehousing coinpany leased certain 
premises from the (bankrupt) knitting company in Racine in the state of 
Wisconsin. and also certain premises at a place called 'Stevens Point' in the 
same state. Thèse two places were occupied by the knitting company with 
their goods to lie sold, and the goods were placed on the premises really occu- 
pied by the knitting coinpany, although in form leased by it to the warehousing 
company. and the so-called warehouse receipts were given to the knitting com- 
pany by the warehousing company, acknowledging the receipt of the property 
at such places. There was no change of the possession in faet, and scareely 
any in form. Thèse receipts were in turn pledged by the knitting company to 
varions lianks, and moneys obtained upon the security of such receipts from 
theni." 

Upon thèse facts the title of the trustée was upheld, not only against 
the warehousing coinpany, but also against persons who had taken 
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tEe warehouse receipts in good faith and in due course of business 
as security for loans. The ground on which the trustee's title was 
declared to be good against the warehousing Company is thus stated 
in the opinion, pages 425 and 426 of 206 U. S., page 724 of 27 Sup. 
Ct. (51 L. Ed. 1117): 

"By section 70a the trustée in bankruptcy is vested by opération of law with 
the title of the bankrupt to ail property transferred by Mm in fraud of his 
creditors, and to ail property which prior to the flling of the pétition might 
had been levied upon and sold by Judicial process against him ; and by subdivi- 
sion 'e' of the same section the trustée in bankruptcy may avoid any transfer 
by the bankrupt of his property which any creditor of the bankrupt might 
avoid, and may recover the property so transferred or its value. Hère are 
spécial provisions placing the title to the property transferred by fraud, or 
otherwise as mentioned, in the trustée in bankruptcy, and giving him the pow- 
er to avoid the same. 

"The title to this property was in the knitting company. There had been 
no valid pledge of it because the possession had been at ail times in the 
knitting company, and lt could hâve been levied upon and sold under judicial 
process against the knitting company at the time of the adjudication in bank- 
ruptcy. The security company had, of course, full knowledge that the knit- 
ting company, in fact at least, shared in the possession of the property. It 
was itself an actor, or it acquiesced in the arrangement under which it had, 
at most, but a partial possession, and even that was subject to the control of 
the knitting company." 

Thèse paragraphs are, I think, peculiarly applicable to the présent 
situation, and render further comment unnecessary. 
The décision of the référée is affirmed. 



KENT v. HONSINGER et al. 
(Circuit Court, N. D. New York. January 11, 1909.) 

1. Courts (§ 344») — Fedebal Coubts— Jubisdiction— Local Suit— Sebvice on 

Absent Défendants. 

A Circuit Court of the United States, in a suit to enforce a lien, can 
acquire jurisdiction over a défendant, not found in the district, only by 
following the provisions of section S of Act March 3, 1875, c. 137, 18 Stat. 
472 (U. S. Comp. St. 1901, p. 513), and making an order directing such 
défendant to appear and plead by a day certain, designated, and causing 
such order to be served either personally or by publication. Mère service 
of a subpœna, althougb by order of the court, on the président of a cor- 
poration défendant in anotber state, is ineffective to give jurisdiction, and 
a decree entered on such attempted service is void. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. 8 344.*] 

2. Cobpobations (§ 629*) — Dissolution— Suit bt Stockholdeb fob Distbibu- 

tion— foixowinq assets into fobeion jubisdioticn. 

The sole property of an Iowa corporation having its place of business 
in that state was sold under a decree foreclosing a mortgage, leavlng a 
surplus, however, after paying the mortgage debt. Défendants, résidents 
of New York, who were owners of a majority of the stock, held a stock- 
holders' meeting, of which the minority stockholders were not notified, 
elected themselves directors and officers, and removed the books and nioney 
of the corporation, which was its only remalning asset, to New York, re- 
fusing to make any distribution at demand of the other stockholders. In 
a suit brought by them in a state court of Iowa, a decree was entered 

•SV oiber *»»"',££? ••» toplc & jj numbkr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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dissolving the corporation in accordance with the laws of tlie state, and 
appointing a receiver to take and distribu te its assets ; but défendants 
paid no attention to bis demand therefor. By the articles of incorpora- 
tion of the corporation, the holders of preferred stock were given a first 
lien on its property and assets. Beld, that a holder of such stock could 
maintain an original suit in equity on belialf of himself and the others 
similarly situated in the fédéral court in the district of défendants' rési- 
dence in New York to enforce such lien against the assets of the corpora- 
tion unlawfully brought there by ' défendants. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2472; Dec. 
Dig. § 029.*] 

3. Courts (§ 328*) — Jurisdiction of Fédéral Courts— Amount in CONTRO- 

VERSE. 

In a suit by a stockholder on behalf of himself and other stockholders 
to secure the distribution of a fund belonging to a dissolved corporation, 
the entire fund is the amonnt in controversy for the purpose of determin- 
ing the jurisdiction of a fédéral Court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 890 ; Dec. Dig. 
§ 328.* 

Jurisdiction of Circuit Courts as detennined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Stribling 
Shoe Co. v. Roper, 36 C. C. A. 459.] 

4. Corporations (§ 312*) — Djability of Officers — Misappropriation of 

FUNDS. 

The treasurer of a corporation who unlawfully carried its funds into 
another state and there kept them is not relieved from liability by turn- 
ing the same over to a successor elected at a stockholders' meeting held 
in the latter state which was illégal and void under the laws of the state 
of incorporation, 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1380 ; Dec. 
Dig. § 312.*] 

In Equity. Bill of complaint for the appointaient of a receiver and 
other relief.' 

Grant & Wager and Powell & Powell, for complainant. 
S. L-. Wheeler, for défendants. 

RAY, District Judge. The bill of complaint herein was filed March 

5. 1906. The bill on its face purports to be an "ancillary bill for the 
appointaient of a receiver and other relief." Proofs hâve been taken 
and a final hearing had. 

', , The bill is filed by Leroy A. Kent, a résident and a citizen of the 
state of Vermont, also a shareholder in the Vermont Building Com- 
pany, an Iowa corporation, at ail the times méntioried in thé bill of 
complaint, in behalf of. himself and ail other shareholders similarly sit- 
uated, against the défendants individually, and also as officers and trus- 
tées of said building compariy, ail résidents and citizens of the state of 
tyew . York, upon the following state of facts; 

(1) The Vermont Building Company was duly incorporated under 
aind pu'rsuant to the laws of the state of Iowa in S'eptember, 1893, hav- 
ïh'g' its principal place of business at. Sioux City, Western division of 
the ISforthern district of said state. , It had an authorized capital stock 
of $95,000, divided into 950 shares of the par value of $100 each, of 
which 350 shares were issued and denominated "preferred stock," and 

•For other cases see same topic & § numebk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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600 shares were issued and denominated "common stock," and ail 
thereof was issued and outstanding prior to December 1, 1904, and is 
still outstanding. The complainant is the owner of 10 shares of such 
preferred stock. By the articles of incorporation the holders of pre- 
ferred stock hâve a first lien on ail the property of the company sub- 
ject to the mortgage. The said company was organized for the sole 
purpose of acquiring, erecting, taking over, and maintaining certain 
pfemises — real estate — in said Sioux City known as the "Masonic 
Block," used for offices, stores, etc. 

(2) Willis T. Honsinger, misnamed "William" in the bill, for the 
two years prior to the commencement of this action owned 600 shares 
of the common stock, except 1 or 2 shares transferred to qualify others 
for directors in the corporation, and 204 shares of the preferred stock 
of said company, and by reason of such ownership had absolute con- 
trol of the corporation, the élection of its ofncers, etc., and exercised 
such control, and the minority stockholders were denied représentation 
on the board of directors. 

(3) February 1, 1894, a mortgage of $25,000 was placed on such 
block, the proceeds being used to pay the construction indebtedness of 
the company, and such mortgage became and was a lien on such prop- 
erty, which was the only property of said company. 

(4) In May, 1903, default was made in the payment of such mort- 
gage, and it was foreclosed, and, pursuant to a judgment of foreclos- 
ure and sale entered in September, 1903, the said property was sold 
Qctober 26, 1903. On such foreclosure sale there was a surplus, aft- 
er paying the mortgage debt and interest and ail costs and expenses of 
sale, amounting to $9,799.43, which was duly paid over to W. F. Lohr, 
the secretary and treasurer of said Vermont Building Company. 
There were also accumulated rentals raising the amount in the hands 
of said secretary and treasurer to $13,117.50, forming the only assets 
and property of the said company at the time of the commencement of 
this action. 

(5) The complainant owns 10 shares of the preferred stock, and the 
other minority stockholders 136 shafes thereof. 

(6) In September, 1904, a stockholders' meeting Was hëld in Iowa 
at which défendants, Willis T. Honsinger, Henrietta E. Honsinger, his 
wife, and S. L. Wheeler were elected sole members of the board of di- 
rectors of said company, such board being composed of three directors 
only, and ail of such directors so elected were then résidents and citi- 
zens of thé state of New York, of which state they are still résidents 
and citizens. The minority stockholders were not represented at such 
meeting, and had no part therein, not having been notified thereof; 

(7) Immediately on their' élection as such directors, said Honsingers 
and said Wheeler held a directors' meeting, and elected said Willis T. 
Honsinger président of the Company, Henrietta E. Honsinger vice 
président, and S. L. Wheeler secretary and treasurer. 

(8) Thereupon the said défendants obtained possession of such 
funds belonging to said company, and amounting to $13,117.50, from 
the secretary and treasurer, Lohr, and obtained possession of àll the 
stock books, minute books, books of account and record, and ail- other 
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books and papers of said company, and brought said money, books, pa- 
pers, etc., with them to the state of New York, thus withdrawing and 
removmg the same from the state of Iowa. 

(9) Since September, 1904, said corapany has not had any officer 
or director or agent residing in or having an office in said state of 
Iowa, and there has not been any meeting of directors or stockholders 
in said state, or office of such company therein. 

(10) October 27, 1903, and af ter the money had been paid over to 
Mr. Lohr, then the secretary and treasurer of said company, an agree- 
ment was made and entered into between said Lohr, as secretary and 
treasurer, and Eric A. Burgess, duly representing seven or eight of the 
minority stockholders holding preferred stock to the amount-of $14,- 
600, as follows: Burgess, who then : contemplated and was about to 
commence a proceeding to wind up the corporation and place its af- 
fairs and property in the hands of a receiver for distribution to credi- 
tors, stockholders, etc., agreed not to institute or proseçute ; such.a suit, 
and both agreed that matters should be left as they were until the year 
allowed for rédemption under the Iowa statute should expire. Lohr, 
in considération thereof, agreed that he would deposif the money in an 
Iowa bank in Sioux City, bearing interest, and retain the funds in said 
state until October 26, 1904, and would notify Hubbard and Burgess, 
representing the minority stockholders, of any stockholders' meeting or 
of any contemplated change in the board of directors or in the manage- 
ment of said company. Relying on this agreement, no. proceedings to 
wind up the corporation or procure the; ; appointaient of a receiver, etc., 
therefor were instituted. Lohr at that time refused Burgess permis- 
sion to examine the books of the company. 

(11), It was also agreed and understood between Burgess and Lohr 
that a dividend of the said money would be made to the stockholders 
of the company and its affairs closed up. 

(12) Demands were duly made by the said minority stockholders on 
the officers of the company for a dividend and a distribution of its 
funds according to law, but no attention was paid thereto. 

(13) From the évidence in the case it fully appears that the élection 
of Willis T. Honsinger as président, Henrietta E. Honsinger as vice 
président and of S. L. Whèeler as secretary and treasurer of said com- 
pany in September, 1904, was in violation of such agreement, and in- 
tended to be; was a scheme to obtain the possession of the funds and 
property and books and papers of the said company, and remove them 
from the state of Iowa and from the jurisdiction of the courts of that 
state, and prevent the proper distribution of the funds to the stock- 
holders entitled thereto under such laws. 

(14) Since removing such property to the state of New York, the 
said défendants hâve taken no proceedings to wind up the affaire of 
such company or to properly distribute its remaining property to the 
parties ar 1 stockholders entitled thereto. 

(15) The défendants hâve ignored the rights and interests of such 
stockholders, and hâve ignored their demands duly made for a proper 
and légal disposition of such funds under the laws of the state of Iowa. 

(16) On fhe 9th, day of Decetnber t 1904, Leroy A. Kent, then own- 
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ing 10 shares of the preferred stock of said company, filed a bill in 
equity in the Circuit Court of the United States in and for the Wes- 
tern division of the Northern district of the state of Iowa, of which 
district said corporation was a résident, and in which district its said 
real estate was situated, and where it did business in said state so long 
as business was done thefe, for the liquidation and winding up of the 
affairs of said Vermont Building Company, the payment of its debts, 
if'any, and the distribution of its surplus assets to the stockholders 
thereof according to law and the articles of incorporation. In said suit 
the said Vermont Building Company, said Willis T. Honsinger, Hen- 
rietta E. Honsinger, and S. L'. Wheeler were défendants. 

(17) The said company at that time had no placé of business in said 
district or state, and no director or officer thereof resided in or was 
in said state or district, and its property, books, and papers had been 
so removed to the state of New York by the défendants, where they 
were held by them as âforesaid. 

(18) In such suit, on the filin'g of such bill, a writ of subpœna in 
chancery was duly issued by the clerk of said court under the seal 
thereof, and annexed thereto was the folio wing order and notice, also 
under the seal of said court and duly signed by the clerk, viz.: 

"Mémorandum. The within named défendants are notified that unless they 
enter their uppearance In the clerk's office of said court at Sioux City àfore- 
said, on or before the day to which the above writ is returnable, as above 
stated, the complaint will be taken against them as conf'essed, and a decree 
enterèd thereon accordingly. 

"l'Seal.] A. S. Van Duzee, 

"Clerk U. S. C. C, Northern District of Iowa, 

"By J. H, Bolton, Deputy." 

This subpœna and notice or order was delivered to the United States 
marshal of said district for service December 9, 1904, an'd such mar- 
shal made due return, duly signed, that the défendants coùld not be 
found in said district. 

(19) Thereupon, and on the 13th day of December; : 1904, on mo- 
tion duly made and on a full showing of ail the facts, H. T. Reed, 
Judge of the United States Circuit Court in said district, duly made 
and entered an order duly appointing. F. L. Eaton, of Sioux City. 
Iowa, receiver of ail the property and assets of said défendant, and 
authorized and directed him as such to ask for, demand and recéive and 
take possession of ail the property, books, and papers of said Vermont 
Building Company. The said order fixed the bond of such receiver, 
who duly qualified, gave and filed the bond required, which was duly 
approved, and entered on the discharge of his duties as such receiver, 
and duly and repeatedly demanded the property, books, and papers of 
said company from said président Willis T. Honsinger ànd said secre- 
tary and treasurer/ S. L. Wheeler, Thèse demands were ignored by 
said défendants, and were not and hâve not been complied with in 
whole or in part. 

(20) December 13, 1904, the complainant duly applied to said judge 
for an order for the personal service of such writ of subpœna, or for 
service of same by publication on ail such défendants. Ali the facts 
were set forth in the application. On the same: day the said H. T. 
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Reed," Circuit Judge, made an order rfeciting the essential facts, and 
ordered and directed as follows : 

"It is, therefore, ordered that the process of gnbpœna be served upon sàld 
défendant Vermont Building: Company by the sheriff of Clinton county, state 
of New. York, and in said state, by reading said subpœna to William T. Hon- 
singer, président of said company, and by delivering to him a true copy of said 
subpœna. Return of said service to be made upon oath by said sheriff upon 
a duly certifled copy of such subpœna, issued under the seal of this court. 

"H. T. Reed, Judge." 

(21) Thereupon said F. W. L,ohr applied for leave to intervene and 
move to dismiss for want of jurisdiction, etc. This motion was grarit- 
ed, and the motion made and denied. 

(22) On the 13th dày of December, 1904, the following order and 
process, duly signed by the clerk of said court and under its seal, was 
issued, v.iz. : 

"United States of America, Northern District of Iowa, Western Division — ss.: 
"The Président of the United States, to Vermont Building Company: 

"We command you that you appear before the Judge of the Circuit Court of 
the United States, for the Northern district of Iowa, at Sioux City on the 
flrst Mohday of February, 1905, it being .the 6th day of February, A. D. 1905, 
to answer to the bill of coiriplaint of Leroy A. Kent, filed in the office of the 
clerk of said court on the Oth day of December, 1904, and then and there 
to receive and abide such judgment and decree as shall then and thereafter 
be made, upon pain of such judgment being pronounced as against you by 
default... . 

"By an order of the Judge of the Circuit Court of the United States, in and 
for the Northern district of Iowa, made and entered on December 13, 1904, 
it was ordered by said court that the process of subpœna herein be served 
upon said défendant, Vermont Building Company, by the sheriff of Clinton 
county, in the state of New York, and in said state, by reading said subpœna 
to William T. Honsinger, the président of said Vermont Building Company, 
and by delivering to him a true copy of said subpœna, return of said service 
to be made upon oath by said sheriff, upon a duly certifled copy of said 
subpœna issued under the seal of said court, a certifled copy of said order 
being hereto attached. 

"To the Sheriff of the County of Clinton in the State of New York: Return- 
able to the February raie day, it being Monday the 6th day of February, A. D. 
1905. 

"Witness the Hon. Melville W. Fuller, Chief Justice of the Suprême Court 
of the U. S., at Sioux City, this the 13th day of December, A. D. 1904, and 
of the Independence, the 128th year. 

"[Seal.] A. J. Van Duzee, 

"Clerk U. S. C. C, Northern District of Iowa, 

"By J. H. Bolton, Deputy. 

"Mémorandum: The within-named défendant, Vermont Building Company, 
is hereby notified that unless it enters its appearance in the clerk's office of 
said court at Sioux City, Iowa, aforesaid, on or before the day to which the 
above writ is returnable, as above stated, the complaint will be taken against 
it, as confessed, and a decree entered thereon accordingly. 

"[Seal.] A. J. Van Duzee, 

"Clerk U. S. C. C, Northern District of Iowa, 

"By J. H. Bolton, Deputy." 

(23) The same was served as follows: 

"State of New York, County of Clinton — ss.: 

"I, A. T. Downing, being flrst duly sworn on oath state: That I am the 
duly qualified and acting sheriff of the county of Clinton, in the state of New 
York ; that the within subpœna came into my hands on the 22nd day of De- 
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cember, A. D. 1904, for service ; that on Dec. 22, 1904, I served the satne on 
the Vermont Building Company- at Plattsburgh, in the county of Clinton, 
and state of New York, by rëading said subpœna to William T. Honsinger, 
the président of said coihpany, and by theù and there delivering to the said 
William T. Honsinger, as such président, a true copy of said subpœna. 

"Ail done in the county of Clinton, and state of New York, on the day and 
year last above mentioned. A. T. Downing." 

(24) The défendants and each of them made default in appearing, 
and on proof thereof and in due and regular course the case proceeded 
to a final hearirig, and on the said hearing, and on the proofs and évi- 
dence duly given, the said court made a decree dissolving the said cor- 
poration, and appointing such F. L- Eaton permanent receiver, and 
fully authorizing and empowering him as such to ask for, demand, and 
receive and take into his possession ail of the money, property and as- 
sets, books, and papers, of said company, etc., but dismissing the ac- 
tion as to the Honsingers and said Wheeler, they not having been serv- 
ed. This decree was duly entered, and has not been vacated or set 
asidé, nor has any party or person in interest taken a'ny steps to open 
or vacate the default or to set aside the said decree. 

(25) The said receiver duly qualified as permanent receiver, and 
duly demanded of the défendants hère the possession of such money, 
books, papers, etc., but the défendants hâve paid no attention thereto. 

(26) Thereupon this suit in equity was commenced for the relief de- 
manded in the bill of complaint. The complainant asks that the de- 
fendants be enjoined from disposing of such property, books, papers, 
etc. ; that they be compelled to make discovery thereof ; and that an 
ancillary receiver be appointed hère to the end that such property be 
returned to the state of Iowa and properly and legally disposed of 
under the laws of that state and the decrees of its courts. 

(27) The défendants insist that this suit cannot be maintained as 
ancillary to the suit in the Circuit Court of the United States, West- 
ern division, Northern district of Iowa, on the ground that the decree 
of that court and its order and decree appointing a receiver are void, 
as that court never obtained jurisdiction of the parties or any of them 
or of the subject-matter. They claim there was no valid service of 
the writ of subpœna, and (2) that, as the property was out of the state, 
there was no jurisdiction obtained of the subject-matter. 

The défendants also claim that this suit cannot be maintained in this 
court as the amount in controversy is less than $2,000. Before going 
into the laws of the state of Iowa it is perhaps well to consider wheth- 
er or not the decree of the Circuit Court of the United States entered 
in Iowa has any force or validity. Is it a nullity, void? Service of 
the subpœna according to law was of course necessary to give the 
court jurisdiction. Congress has made no gênerai provision as to the 
service of process, but, except in spécial cases where substituted serv- 
ice or service by publication is authorized, the service must be made 
in the district in which issued. 1 Rose, Code, §§ 853 and 971a. In 
common-law actions commenced in the fédéral courts, the local state 
practice as to mode and sufficiency of service controls. Rev. St. U. S. 
§ 914 (U. S. Comp. St. 1901, p. 684) ; 1 Rose, Code, § 853a, and see 
cases there cited. But in equity actions the rule is différent. Hère 
107 F.— 40 



626 167 FEDERAL REPORTEE. 

the bill is filed, and thereupon a subpœna issues. 1 Rose, Codé, § 967. 
It must be served within the district where issued, except in certain 
cases where substituted service as permitted. 1 Rose, Code, § 971a. 
See Equity Rules, 11 to 16. Service of the subpœna in equity cases 
may be made by publication, or by personal service without the dis- 
trict in which issued, in the following cases and in the following man- 
ner, viz. : ... 

"When in any suit, coimneneed in any Circuit Court of the TJuited States, 
to.enforce any légal or équitable; lien upon, or claiin to, or to remove any 
incumhrance or lien or cloud upoti the title to real or personal property within 
the district where such suit is brought, : o.ne or more of the défendants there- 
in shall not be au inhabitant of, or found within, the ' said district, or shall 
not voiuntarily appear thereto, it-shàtf be lawful for the court to make an 
order direeting such absent défendant or défendants to appear* plead, answer, 
or demur, by a day certain to be designated, which order shall be served on 
such absent défendant or défendants, if practicable, wherever found, and also 
upon the person or persons in possession or charge of said property, if any 
there be; or where such personal service upon such absent défendant or dé- 
fendants is not practicable, such order shall be published in such inanner as 
the court may direct, not less than once a week for six consécutive weeks ; 
and in case such absent défendant shall ïiot appear, plead, answer or demur 
within the time so limited, or within some further tlme, to be allowed by the 
court in its discrétion, and upon proof of the service or publication of said 
order, and of the performance of the directions contained in the same, it shall 
be lawful for the court to entertain jurisdiction, and proceed to the hearing 
and adjudication of such suit ih the same nianner as if such absent défend- 
ant had been served with process within the said district ; but such adjudica- 
tion shall, as regards such absent défendant or défendants, withput appear- 
ance, affect only the property which shall bave been the subject of the suit 
and under the jurisdiction of the court therein, within such district, and 
when a part of the said real or personal property against which such pro- 
ceeding shall be taken shall be within ' «mortier district, but within the same 
state, said suit may be brought in either district in said state." 

See Act March 3, 1875, c. 137, § 8, 18 Stat. 472 (U. S. Comp. St. 
1901, p. 513). ,,: 

That the equity action in the United States Circuit Court of the 
Western division of the Northern district ôf Iowa was one to.enforce 
a légal or équitable claim on spécifie personal property cannot be doubt- 
ed. The articles of incorporation o,f the Vermont Building Company, 
in évidence, expressly déclare: 

"It is hereby provided and determined that three hundred'fifty shares (350) 
of oue hundred dollars ($100) each 'Shall be denominated 'Pref erred Stock' 
and six hundred shares of one hujtidred dollars ($100) each shall be denomi- 
nated 'Common Stock.' The holders of said preferred and conimon shares of 
capital stock shall hiive the rights and privilèges usually pertaining ,to holders 
of such stock and such other rights and privilèges as are further set fortb 
and guaranteed by thèse articles of incorporation. * * * 

"The holders of said preferred shares shall be entitled to receive out of 
any moneys belonging to said corporation semiaimual dividends at the rate 
of six per cent, per annuiu on the amount of each share, froni the net profits 
of the business conduçted, in priority and préférence "to the payaient of divi- 
dends to the holders of .preferred or coriunon stock. 

"It is further provided that the holders of said preferred shares of stock 
shall lie entitled to a flrst lien to the amount of their respective shares upon 
ail the real and personal property of this corporation subject only to the lien 
of a flrst mortgage not exoeeding thirty tUousaud dollars ($30,000) as herein- 
after provided." 
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The mortgage had been paid, and the purpose of the action was to 
secure a winding-up of the corporation and an enforcement of this 
lien on the property by securing a distribution thereof to the holders 
of the preferred stock and consequently the holders of this lien. The 
difficulty with complainant's case is that he did not follow the statute 
in securing authority to serve the subpœna without the state of Iowa. 
In order to serve the corporation, it was necessary to serve on some 
one personally or by publication. I do not think the corporation was 
a nonresident of the state of Iowa, or that the corporation itself was 
in fact absent. from the state. The fact that the officers thereof were 
absent from the state, résidents of the state of New York, or that they 
had taken the property, books, and papers wrongfully to New York, 
did not deprive the courts in Iowa of jurisdiction of the subject-matter. 
The corporation was still a résident of the state of Iowa. It was not, 
however, found therein, and it did not voluntarily appear. It came 
within the category of absent défendants. It was compétent in such 
case for the court to make an order directing such absent défendant 
or défendants to appear, etc., by a day certain, to be designated, and 
there might hâve been : a service by publication or personal service 
of the order as directed by the court. But the court neither made 
such an order nor required publication. Ail the court did was to di- 
rect a personal service of the subpœna on the président of the çom- 
pany in the state of New York by the sherifr of Clinton county. This 
order was not served, and the order made did not require either.the 
président or the corporation to appear, plead, answer, or demur by a 
day certain. The subpœna was not an order of the court, neither was 
it a substitute therefor. I think the decree entered by the Circuit 
Court of the United States in that suit in the Northern district of Iowa 
was a nullity. 

There are many cases bearing on the question of. the sufficiency of 
such service, but I find no case indicating that the service made was 
sufficient. See 1 Rose, Code, § 856, subsec. "c"; Greeley v. Lowe, 
155 U. S. 58, 71-75, 15 Sup. Ct. 24, 39 L. Ed. 69 ; GoDdman v. Ni- 
black, 102 U. S. 556, 563, 26 L. Ed. 229. See, also, Bracken v. Union 
Pac. Ry. Ce, 56 Fed. 447, 5 C. C. A. 548 ; U. S. v. American Lumber 
Co. (C. C.) 80 Fed. 309. 

But does this dispose of this case adversely to the complainant? 
He, in behalf of himself and ail others similarly situated, a citizen and 
résident of the state of Vermont, brings this suit against the défend- 
ants, ail résidents and citizens of the state of New York, to reach and 
procure, in some lawful mode and by lawful means, the préservation 
and subséquent proper application and distribution of the funds and 
property of the Vermont Building Company, an Iowa corporation. It 
appears, and proof has been permitted, that since the commencement 
of this suit in equity a suit has been brought in the district court of 
the state of Iowa to dissolve the corporation and wind up its afrairs. 
That suit has gone to a final decree, artd in that suit, bill filed October 
3, 1907, wherein Leroy A. Kent was plaintiff and Vermont Building 
Company, Willis T. Honsinger, Henrietta E. Honsinger, and S. L. 
Wheeler were défendants, service of process was duly made on ail 
the défendants under and pursuant to the laws of the state of Iowa, 
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and the decree entered November 9, 1907, so finds and recites. The 
statutes of Iowa on the subject and proofs of such service are in évi- 
dence. This suit in equity is not based upon that decree, but the judg- 
ment roll and record were admitted in évidence to show the présent 
status of the company and of its property. That decree of the state 
court dissolves the corporation, appoints E. L. Eaton of Sioux City, 
Iowa, receiver, and directs and authorizes him as such to ask for, 
demand, and receive ail the property, books, papers, etc., of the com- 
pany, and directs the défendants and ail officers of the company to sur- 
render and deliver same to the said receiver, who has duly qualified as 
such, and also forbids the défendants to interfère with same in any 
manner except to surrender same to the receiver. To the commands 
of this decree of the state court of the state of Iowa the défendants 
pay no attention whatevér, ignoring same and ail demands thereu 1 - 1er. 

The évidence establishes that the défendants wrongfully and unlaw- 
fully removed ail the property of such corporation, including its books 
and papers, from the state of Iowa to the state of New York, where, 
so far as appears, they now hold same: During the pendency of this 
action they hâve so held ail such property, and at the time of the final 
hearing they had not surrenderëd ■ same to the receiver or returned 
same to the state of Iowa. In bringing the property, books, and papers 
to the state of New York, and in not maintaining an office in Iowa, 
etc., the défendants acted in violation and défiance of the lâws ! of that 
state. This court has jurisdiction of the property, which is infact in 
this state.and of the défendants. It ought to be able to hold,'protect, 
and préserve the property and transmit it to the Iowa court for dis- 
tribution under the laws of that state. It is immaterial whether the 
défendants are solvent or in'solvent. Conversion or misappropriation 
by a responsible party is no less obnoxious to the law and to a court of 
equity than conversion and misappropriation by an irisôlvent person. 
Thèse preferred shareholders hâve a lien on this spécifie property, 
and they may protect and préserve the lien, and, to [ do so, the prop- 
erty itself. ît is not necessary to relegate them to acommon-law ac- 
tion for damages, and it is no défense in such a case as this to say 
that the complainant and those in whose behalf he sues may hâve a 
remedy at law for damages. The stockholders are entitled ta theif 
liens and to this property. An appeaî to equity is proper where équi- 
table rights are involved, of which the court takês équitable cogni- 
zàrtce. Such is this case. The" question whether this is an* original bill 
df< plirely ancillary is determined by the bill itself, and nOt th'e riàme 
given it bythe pleader. Raptue! V, Trask, 194 U. S. 277, 24 Sup. Cf. 
647, 48 h. Ed. 973 ; Dunh v: Clarke, 8 Pet. 1, 8 L,. Ed. 845. 

This bill, 'whik it sets out the decree in the suit in Iowa, is essén- 
tially an original bne, and, as itstâtés acause of action in equity aside 
frorri allégations as to that decree; the suit may be maintained. But 
that suit in Iowa has never beeri' dismissed or : discontinued, ' and the 
receiver appoîntéd 1 therein bythe order of the court has not been dis- 
cliarged, nor has the 1 order appointing him been'vacated or set aside. 
VVe hâve, then, a suit pending with bill filed in ! the 'proper Circuit 
Court of 'the United States in the state of Iowa, in the district- of the 
résidence of the corporation, with a receiver duly appointed and 
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qualified and seeking possession of the property in question. The com- 
plainant hère does not seek possession of this property himself. Ail 
lie demands is that it be taken and transmitted to the proper court in 
Iowa, there to be dealt with according to law. 

The laws of Iowa provide that if the corporation transacts business 
in the state the articles shall fix the principal place of business, which 
shall be in the state, in charge of an agent of the corporation, at which 
place it shall keep its stock and transf er books and "hold its meetings," 
and that in January of each year it shall file with the Secretary of 
State a list of its officers, and any change in the location of its place 
of business made by a vote of the stockholders. Also, if the corpora- 
tion does not do business in the state, then it is to designate in writing 
a person on whom service of process, etc., may be made, and file same, 
etc. ; also, that courts of equity may dissolve and close up the business 
of a corporation and appoint a receiver. The défendant Wheeler tes- 
tifies that in 1905, and in the following year, meetings of the stock- 
holders and directors were held in the state of New York, and that 
in 1905 the défendant Henrietta Honsinger was elected secretary and 
treasurer at one of thèse meetings, and that he then paid over the said 
money to her. I regard such meetings held in the state of New York 
in défiance of the articles of incorporation and of the laws of Iowa 
as illégal and invalid. Wheeler cannot, in my judgment, exonerate 
himself from Iiability by or through such a transaction. In view of ail 
the facts this transaction should be 1 regarded as a misappropriation of 
and an attempt to dissipate the funds in défiance of the rights of the 
holders of preferred stock. 

As to the amount in controversy, it clearly exceeds $2,000, exclusive 
of interest and costs. Clearly ail of the funds represented by 146 
shares of the preferred stock, or about $5,500, is in controversy hère. 
And in my judgment the entire fund is. in controversy within. the 
meaning of the statute. Assume that the corporation has been dissolv- 
ed by the Iowa courts, its affairs are not wound up, but are in process 
of being wound up, and the money or property should be returned to 
that jurisdiction, and may be, I think, held fof that purpose. I doubt 
the power of the Circuit Court of the United States in the Northern 
district of Iowa to make a decree dissolving the corporation. It has 
no such jurisdiction unless specifically conferred by some statute of 
that state. Conklin v. United States Shipbuilding Co. (C. C.) 140 
Fed. 219, and cases cited. If so, then this decree of the Circuit Court 
of the United. States referred to was and is void irrespective qf service. 
But that fact does not defeat this action. Dodge v. Woolsey,' 18 How. 
331, 15 h. Ed. 401;, Hawes v. Oakland, 104 U. S. 450, 26 L. Ed. 
827; Acken, as Director, etc., v. Coughlin et al, 103 App. Div. 1, 92 
N. Y. Supp. 700; Sage ■ v, Culver, 147, N. Y. 241, 41 N. E. 513 ; Nash 
v. Hall, 11 Mise. Rep. 468, 32 N. Y. Supp. 701; Watkins v. Watkins, 
etc., 17 Mise. Rep. 227, 40 N. Y. Supp. 1042. 

Hère the défendant W.illis T. Honsinger and his wife (as Wheeler 
testifies) are in possession of ail the books and papers and property — 
such property being in money— of the corporation in the state, of New 
York, where they réside, and of which state they are citizens. The 
Corporation is practically dissolved ; it- has ceased to do business ; it 
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was organized for a spécial purpose, and that purpose has been accom- 
plished. The Honsingers hâve violated the laws of Iowa by removing 
the books, etc., to New York, by failing to maintain an office or place 
of business in Iowa, and in other respects, and they absolutely dis- 
regard and ignore the rights of the preferred stockholders. It is a 
case where a stockholder suing for himself and ail others similarly 
situated may maintain an action to protect and préserve such prop- 
erty, etc., without a demand on the officers, the Honsingers, who are 
the wrongdoers, to bring suit. Equity does not require the doing of a 
vain thing. See cases cited, Carpenter v. N. Y. and N. H. R. R. Co., 
5 Abb, Prac. 277; Sage v. Culver, 147 N. Y. 241, 246, 41 N. E. 513. 
As said by the court in Sage v. Culver, supra : 

"When 1 the corporation is exelusively under the eontrol of the trustées and 
officers whoge acts and management are questioned, a demaud that the cor- 
poration bring the action would be idle aud f ruitless, and in such cases equity 
permits the stockholder to bring the action in his own naine." 

Brinckerhoff v. Bostwick, 88 N. Y.. 52; Leslie v. Lorillard, 110 N. 
Y. 519, 18 N. E. 363, 1 h. R. A. 456. 

As to the défendants hère, Willis T. Honsinger was served, and he 
is the président of the company. The défendant intended was actually 
served. There may be an order amending the record accordingly, and 
a finding to that efïect. 

While this court cannot appoint a gênerai receiver of the corpora- 
tion, it can appoint a receiver of this fund, with power to hold, pro- 
tect, and préserve it for future disposition; payment to such person 
or persons as the Iowa court shall designate ; and it can enjoin and 
restrain the défendants f rom disposing of it ; and it can compel. the 
défendants to render an account of it and pay it over to such receiver. 

There will be a decree accordingly. The court will name a spécial 
master and receiver when the decree is entered. 



GAINES v. C'HEW et al. 

(Circuit Court, E. D; Missouri, E. D. February 13. 1909.) 

No. 5,361. 

1. Mines and Minerals (§ 53*) — Optioï* to Purchase Mine— Construction 

Or CONTRACT. 

Time is of the essence of any option to purchase property, and more 
especially does the rule apply where the property is of a spéculative 
value, such as an undeveloped mine. 

[Ed. Note. — For other casés, see Mines and Minerals, Cent. Dig. § 148; 
Dec. Dig. § 53.*] 

2. Mines and Minerals (§ 23*) — Rights op Parties Jointlt Interested in 

Property — Statute. 

The provisions of Rev. St. § 2324 (U. S. Comp. St. 1901, p. 1420), respect- 
iug the rights of co-owners of niiuing elairas whure some of such owners 
hâve done ail the assessment work thereon, hâve no application tb inin- 
ing property situated in a foreign cûuntry. 

[Ed. Note. — For other cases, see Mines and Minerals, Dec. Dig. § 23.*] 

'For other cases see same topic & % sumbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Trusts (§ 102*) — Rksulting Trust— Création— Fiduciary Relation Be- 
tween Parties. 

Complainant, who with another held an option for the purchase of a 
iiiining concession in Mexico, entered into a written contract with de- 
fendant by which the latter agreed that if the option could be extended 
to give time for the sinking of a shaft on the property he would furnisli 
the necessary money theref or ; that if they purchased he should hâve 
75 per cent, interest. and complainant and his associate 25 per cent., and 
that "the flnancing of the property will then hâve to be made jointly by 
ail the parties interested." Complainant seeured an agreement to extend 
the option, but on condition that an advance payment of $5,000 should 
lie made. Complainant did not advise défendant of such condition, and 
the latter sent an agent to exploit the property. On subsequently learn- 
ing of the condition he decided to accept the extension, and called on 
complainant for his share of the advance payment, which complainant 
refused to pay. and thereupon défendant notified him that he should 
allow the option to expire, which he did, but obtained a new one to 
himself, under which he purchased the property. Held, that the contract 
ereated no such tidueiary relation between the parties as prevented dé- 
fendant from treating it as at an end as he did, and that his own pur- 
chase raised no resulting trust in favor of complainant. 

[Ed. Note. — For other cases, see Trusts, Dec. Dig. § 102.*] 

In Equity. 

Kineally & Kineally, for complainant. 
Holmes, Blair & Koerner, for défendants. 

TRIEBER, District Judge. The amended bill charges that cer- 
tain parties being the owners of a mining concession granted by the 
government of Mexico, known as the Hidalgo Mine, entered, in Mex- 
ico, into an agreement with one Clayton, whereby they agreed that 
he could buy for himself or sell their concession within three months 
from July 20, 1905, for the sum of $60,000, Mexican silver, to be paid 
$20,000 upon the exécution of the conveyance, and the balancé in one 
and two years in equal installments ; that Clayton was to receive 25 
per cent, of the purchase money for his services. It was also provided 
that, in case of a faihire to make the purchase and the paymeiits at 
the time specified, the option and ail payments made were to be for- 
feited. That thereafter Clayton employed complainant to sell said 
concession to some person who could provide the capital necessary to 
operate the mines thereon, and for his services, in case of a success- 
ful sale, he was to receive one-half of the profits and commissions 
which Clayton was to hâve under the option, which would be a one- 
eighth interest in the concession. That on September 6, 1905, com- 
plainant and défendant Chew entered into a written agreement, which 
is as follows: 

"St. Louis, September 6, 1905. 
"William P. Gaines. Austln, Texas. 

"Dear Sir: Refemng to your mining proposition in old Mexico now under 
option for 800,000.00, Mexican. to Mr. Clayton of Minaea, Mexico, will sny 
if the option is extended for sixty days from Octoher 20, 1005, for the first 
payment of $20,000.00. Mexican, and permission is giveu to sink a shaft and 
otherwise exploit the property. I will agrée to advance $600.00 to sink the 
shaft flfty feet deep as per Mr. Clayton's letter. which work is to he under 
my own supervision, or that of iny représentative. After said work is done. 

•For other cases see same topic & § KI'mber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and before the expiration of the option to purchase, I will, at my option' to, 
surrender the option or proeeed if I désire. In the event I wish to go aliead 
.wlth the deal, thon I ani to liavo seveuty-five per cent, of the propevty, and 
Major Gaines and liis associâtes, inc-luding Mr. Claytoii, twer.ty-five per cent. 
The financlug of the property will then lune to lie niade jointly by ail the 
parties interested. The option helrï by Mr. Clayton inust be put in the hnnds 
of my représentative befqre the expenditure of any nionies. In the event I 
take over the mines the preliminary expeuditures advanced shall be paid out 
of the first funds in the treasury. [Signed] Phil. Chew. 

"Aecepted: William P. Gaines. 

"Âpproved, for myself and associâtes, September 9, 1905: E. B. Hancock." 

That after the exécution and delivery of the above agreement, but 
on the same day, there was a paroi agreement entered into between the 
same parties, whereby it was agreed that in case the défendant Chew 
concluded to purchase the mine under the option, a corporation should 
be organized, and when organized there should be conveyed to it not 
only the three-fourths interest of défendant Chew, but also the one- 
fourth interest of Clayton and plaintiff, and one-fourth of the capital 
stock of the corporation issued to plaintiff, one-half thereof for his 
own use and the other one-half for Clayton ; that thèse shares should 
be placed in the hands of Chew as trustée for them, and that Chew 
should hâve the power to use said shares for the purpose of borrow- 
ing money thereon or to vote bonds to be issued by the corporation 
and used for the purpose of paying the purchase money and the ex- 
penses of developing and working the mine; and, in considération 
of complainant agreeing to this, Chew would advance ail the funds 
necessary to carry out the terms of the option, the same to be repaid 
to Chew out of the profits of the mine, Chew retaining plaintiff's and 
Clayton's stock as security for the advance. That neither plaintiff nor 
Clayton were to be required to advance any money, but ail of it was 
to be advanced by Chew as aforesaid. That thereupon Rains and 
Chew entered into a conspiracy with Clayton to deprive plaintiff of 
his rights. In pursuance of said conspiracy, said défendants on Oc- 
tober 16, 1905, four days before the option expired, entered into a 
contract with Clayton to obtain a new option from the owners for 
their benefit solely, and to exclude plaintiff from ail rights thereunder ; 
that a new option was obtained whereby the holder, the défendant 
Chew, was required to pay only $5,000, Mexican, instead of $20,000, 
Mexican, during the first week in November, 1905, and the other 
$15,000 was to be paid in January, 1906, and the remainder in two 
equal annual payments thereafter. It was further agreed by them 
that Clayton was to receive a one-eighth interest, but plaintiff was 
to get nothing, the défendants claiming that lie had forfeited ail his 
rights by reason of his failure to contribute his share of the $5,000. 
Mexican, payable in November, 1905, for which they had called on 
him on October 13, 1905. 

The bill further charges that on November 3, 1905, Chew made 
the $5,000 payment under the last option, and thereupon the owners 
conveyed the concession to him, although it was not to be delivered 
to him until the deferred payments had ail been made. That imme- 
diately thereafter he assigned ail his rights to the défendant Rains. 
and he, in accordance with the plans agreed upon between them and 
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Clayton, transferred the same to the Virginia C Mine, Milling & 
Smelting Company of Mexico, a corporation organized by Chew in 
the republic of Mexico with $10,000 capital, with himself, Rains and 
Clayton, and two other persons as corporators, Chew owning, in façt, 
ail the stock. That afterwards ail the stock of this corporation was 
transferred to the Virginia C Mine, Milling & Smelting Company of 
Arizona, the corporators in that company being the same as those of 
the Mexican corporation, the capital of the Arizona corporation be- 
ing $1,250,000, ail of which stock was owned by Chew, although stand- 
ing in the name of the other incorporators, the same being held in 
trust for him. That as soon as plaintif! ascertained thèse facts he 
called on Chew for his one-eighth interest in the corporation, which 
was refused, although, equitably, he was entitled thereto under the 
agreements aforesaid, Chew denying that he was in any manner bound 
by his agreements as set forth in the bill. That Rains was at ail 
times cognizant of ail the facts, including the agreements, written 
and verbal, between plaintif! and Chew, and that Rains holds the cor- 
porate shares in his name, but only in trust for Chew, who is the 
real owner of ail except the one-eighth interest held in trust for Clay- 
ton. Clayton, it is charged, is a résident of Mexico, and for that rea- 
son cannot be made a party to the bill. 

It is further charged that the stock of the corporation is not on 
the market, and cannot be purchased at any fixed value; that the 
mine is capable of yielding over $10,000,000 worth of gold and cop- 
per under proper management, but there is no fixed value for it; 
and that Clayton and Rains are both insolvent. 

The prayer of the bill is that plaintif? be decreed to be the owner 
of one-eighth of the stock of the Arizona Company ; that Chew be 
adjudged a trustée of plaintiff therefor, and of one-eighth of ail net 
profits realized out of the mine; that an accounting be had, and if 
it is found that there is anything due to défendants by reason of ad- 
vances and expenditures he is ready to pay, and to that end deposited 
in court $387.50, being the one-eighth part of the money advanced 
by Chew before the concession was conveyed to him. 

The answer to this amended bill admits some of the allégations, 
and dénies others. It dénies specifically that Clayton employed plain- 
tiff as charged, or that there was such an agreement between them as 
charged m the amended bill. It dénies that there was any oral çon- 
tract as alleged between plaintiff and Chew, or any other agreement 
than that set out in the written offer of Chew and accepted by Gaines, 
or that the same was ever modified or even proposed by Chew, but, 
on the contrary, allèges that the written proposition was the only 
agreement ever entered into between them. It admits that Chew em- 
ployed Rains to examine the property, expendmg $600 in its exploita- 
tion, but dénies that he reported the mine to be very rich, althougr 
he recommended it as a good investment. That thereupon Chew de- 
cided to avail himself of the option, and on October 13, 1905, notifiée 
plaintiff thereof, and asked for $625, American money, the équivalent 
of $1,250, Mexican silver, being one-fourth of the cash payment tf 
be*made on or before October 20, 1905, to prevent a forfeiture, bu 
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plaintiff refused to pay the sarae or any part thereof. That Chew, 
when advised of plaintiff's refusai to furnish his share of the money, 
advised him that he would drop the deal and not buy under the ex- 
isting option, but they deny that Rains ever, advised Chew to get rid 
of cqmplainant and get the assistance of Claytpn to secure complain- 
ant's interest, and deny ail charges of conspiracy with Clayton ; but 
they admit that after Chew had advised complainant of the répudia- 
tion of the contract owing to plaintiff's refusai to pay his part of 
the purchase money due on Ôctober 20, 1905, they negotiated with the 
owners of the concession for a new option if the other was permit- 
ted to become forfeited. They deny that they ever claimed that plain- 
tiff's failure to pay his share caused a forfeiture of his interest in 
the option, but claim that his refusai to pay said share in conformity 
with the terms of the contract betwéen Chew and plaintiff released 
Chew from it, and he so advised plaintiff. They admit that after such 
notice to plaintiff they secured a new option to themselves subject 
to plaintiff's rights as long as the first option existed, and in Novein- 
ber, 1905 paid $5,000, Mexican, thereon. That.this purchase was not 
made under the option -in which plaintiff had. an interest, but on a 
second option negotiated by Clayton for Chew, and in which, latter 
option Gaines had no interest whatever. That in January, 1906, Chew 
paid the owners of the concession $15,000, Mexican money, and agreed 
to pay thern $20,000 in, Mexican money in January, 1907, and a like 
amount in January, 1908, in conformity with the terms of the option 
held by Chew, but not under that in which plaintiff was interested. 
That thereupon the owners, at Çhew's request;, and in conformity 
with the terms of the second option, conveyed the mining property 
to the Virginia. C Mine, Milling & Smelting Company of Mexico, to 
which corporation Chew also caused to be conveyed other mining 
properties and water rights owned by him, but acquired from other 
persons and not covered by either option, but which were of greater 
value than the concession çovered by the options. They admit the 
organization of the Arizona corporation as charged, and the trans- 
f er of ail the shares of the iVIexiçan corporation to it ; but they de- 
ny that the money s advanced by Chew hâve ever been repaid to him 
by either corporation, and. that there are now large sums of money 
due him for moneys, advanced. They admit that 60,000 shares of 
the. Arizona corporation hâve been ; sold, but charge that ail the money 
realized therefrom, and other large sums .of money advanced by. Chew 
in addition thereto, hâve been used . partly in paying the purchase 
money for the concession, 'and. partly in examining and operating the 
mines, and, while some. valuable ore has been mined, none has been 
Sold. They deny that Rains had any knowledge whatever of plain- 
tiff's dealings, with Chew,,, or that anything was done by either to 
wrong or defraud plaintiff or any other person. They deny that 
they were aided in their transactions, by Clayton, or that Clayton had 
any knowledge of the agreemént between plaintiff and Chew. 

A gênerai replication was fil ed to this answer, and a great deal of 
testimony was taken. The testimony is very voluminous, and although 
çounsel hâve abstracted it in a somewhat condensed form (plaintifs 
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abstract covers 164 typewritten pages, and defendant's 58 pages), 
the court had to refer to the testimony in order to détermine the is- 
sues of facts. 

A most important fact is whether there vvas an oral agreement be- 
tween the parties, after the exécution of the written agreement, ma- 
terially modifying it as alleged in the bill. Whether oral testimony 
is admissible to establish this modification and new agreement, and, 
if so, whether the évidence necessary to establish it must be clear. 
unequivocal, and convincing, or whether a mère prépondérance is suf- 
ficient, are questions which the court deems it unnecessary to déter- 
mine in this case. But the following authorities may be consultée! 
on those questions : Section 2496, Wigmore on Evidence ; Sherman 
v. Sandell, 106 Cal. 373, 39 Pac. 797; Bohm v. Bohm, 9 Colo. 111, 
10 Pac. 790. as to what évidence is necessary to establish it ; and 
Whitney v. Hay, 181 U. S. 77, 89, 21 Sup. Ct. 537, 45 L- Ed. 758, and 
the leading English case, Reach v. Kennegate, 1 Ves. 125, decided by 
Lord Hardwick — as to whether oral évidence is admissible for the 
purpose of establishing a constructive trust. 

A careful examination of the évidence fails to satisfy me that there 
is a prépondérance of the évidence in favor of the plaintiff. The 
évidence clearly shows that Chew is a practical business man of large 
expérience, and very careful in ail his business transactions. The 
agreement prepared by him and accepted by the plaintiff shows that 
he did not intend to go into this transaction blindly, but that he wished 
to make a careful examination of the property before investing any 
money. In order to enable him to do so, the time of the life of the 
option being short, he made it a condition précèdent, before he was 
to make any examination and expend any money for that purpose, 
that the option should be extended for 60 days from October 20, 1905, 
for the first payment. The most favorable view that can be taken 
is that the évidence is so evenly balanced that it is impossible to say 
that there is a prépondérance in favor of either party. 

In determining the other questions at issue in this cause, it is im- 
portant to note that the mining concession, the subject of the negotia- 
tions between the parties, was not a contract of purchase and sale, 
but merely an option by which the owners of the concession obligated 
themselves to sell it to Clayton or his assigns upon certain terms, 
without any corresponding assumption on the part of Clayton to make 
the purchase. Besides, the option specifically provides that: 

"If the buyer omits to make any one of the payrnents which are referred 
to a t. the end of the second clause of the contract, at the expiration of each 
time of payment, this contract. will become nullined and without any value, 
the grantee losing the payiuents already made." 

It is well settled that time is the essence of any option, and more 
especially does it apply where the property is of a spéculative value, 
such as an. undeveloped mine. Taylor v. Longworth, 14 Pet. 172, 
10 L. Ed. 405; Richardson v. Hardwick, 106 U. S. 252, 1 Sup. Ct. 
213, 27 L- Ed. 145 ; Waterman v. Banks, 144 U. S. 394, 12 Sup. Ct. 
646, 36 L. Ed. 479 ; Kelsey v. Crowther, 162 U. S. 404, 16 Sup. Ct. 
808, 40 L. Ed. 1017; Woods v. McGraw, 127 Fed. 914, 63 C. C. A. 
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55G; Kentucky Distilleries & Warehouse Co. v. Warvvick Co., 109 
Fed. 280, 48 C. C. A. 363 ; Mason v. Payne, 47 Mo. 517. 

Counsel for plaintiff cite a number of décisions arising under sec- 
tion 2324, Rev. St. (U. S. Comp. St. 1901, p. 142G), and also cases 
in which the parties were partners engagée! in the development of 
mines, but they clearly do not apply to this case, as the parties never 
were co-owners of any mine or mining property, nor was this a min- 
erai entry under the laws of the United States. It was simply an 
option to purchase something in a foreign country which happened 
to be a mine. Nor do the cases cited by learned counsel for plain- 
tiff to sustain the contention that forfeitures are not favored and will 
not be enforced in equity apply, for this was not, strictly speaking, 
a contract, but a naked option which contained a stipulation of for- 
faiture as hereinbefore set out. 

Was Chew, by reason of the written agreement existing between 
him and plaintiff, occupying such a fiduciary relation towards plaintiff. 
that the purchase by him, after the refusai of plaintiff to furnish his 
proportionate share of the purchase money whcn due, woulcl make 
the later purchase a fraud upon plaintiff's rights, and for this reason 
he shoukl be charged as a trustée of a constructive trust for plain- 
tiff's benefit? Unless plaintiff complied with the ternis of that writ- 
ten agreement and furnished his proportionate share of the money 
for the first payment under the option, there could be no express trust. 
If any trust can be established, it must be a constructive trust, but 
such a trust can arise only when a person clothed in some fiduciary 
character, by fraud or otherwise, gains some advantage to himself. 
As stated by Judge Sanborn in Trice v. Comstock, 121 Fed. 620, 57 
C. C. A. 646, 61 L. R. A. 176: 

"The on] y indispensable éléments of a good cause of action to enforce such 
a trust are the fiduciary relation and use by one of the parties to it of the 
knowledge or tlie interest he acquires through it ft lie fiduciary relation) to 
prevent the other from aeeomplishjng the purpose of the relation." 

Constructive trusts differ from other trusts in that they are not 
within the intention and contemplation of the parties at the time the 
contract is made from which they are construed by the court, but 
they are thrust upon the party contrary to his intention and against 
his consent. Perry on Trusts, § 166. 

As the court finds that the verbal agreement charged in the bill 
has not been proved, was there anything in the written agreement 
to establish such a fiduciary relationship as prohibited the défendant 
from making the purchase after the forfeiture of the option caused 
by the refusai of plaintiff to contribute his share of the purchase 
money as required by the agreement? In connection with this mat- 
ter, it is important to call attention to some of the testimony. 

When the contract between plaintiff and défendant, Chew, was en- 
tered into, Chew insisted, as a condition précèdent, upon an extension 
of the option in order to give him an opportunity to hâve an investiga- 
tion made of the property. The plaintiff wired to Clayton asking 
for such an extension, and received in reply a telegram from Clayton, 
'''Extension granted upon conditions," referring to a letter he had writ- 
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ten explaining the conditions. This letter, it seems, had been sent to 
Austin, Tex., the home of the plaintiff, who was then in St. Louis 
negotiating with Chew. He thereupon telegraphed to Hancock, who 
also had an interest in this option, to open that letter and wire him 
at St. Louis what it contained. Hancock wired back that the condi- 
tions referred to were that an extension for the first payment would 
be granted, provided work was commenced at once, but, in truth 
and in fact, one of the conditions stated in the letter was that a pay- 
ment of $5,000 was to be made at once, and the other $15,000 in 
January. 

It is but proper to say that while in St. Louis plaintiff apparently 
acted in good faith, and showed ail telegrams which he sent to and re- 
ceived from his associâtes to the défendant Chew, but after his re- 
turn to Austin, when he saw the letter of Clayton, which stated the 
conditions upon which the extension was granted, namely, "upon the 
payment of $5,000.00, Mexican, on October 20, 1905, an extension 
of ninety days will be granted, and said $5,000.00 to be deducted from 
first payment of twenty thousand dollars to be paid January 20, 
1906," he concealed that fact from the défendant. On September 
9th, after his return to Austin, and after seeing the letter and having 
Hancock approve the agreement, he wired and wrote to Chew in re- 
lation to the agreement, but failed to mention the conditions of the 
extension. On September 12th he wrote again to Mr. Chew, saying: 

"Mr. Hancock says that Mr. Clayton thinks the owners of the mine niigbt 
want you to put up a small amount of money after examinatiou of the mine 
if it skould prove satisf actory ; but he also says he is satisfied Mr. Rains 
could avoid this if he goes down prepared to begin development work in 
the event the mine is satisfactory on inspection," 

— never mentioning the conditions contained in Clayton's letter. It 
is thus shown that after he returned to Austin, and before he was 
called upon to pay his proportion of the $5,000 due October 20th, he 
had seen the letter from Clayton and knew that one of the condi- 
tions mentioned in Clayton's telegram to him while in St. Louis was 
that payment of $5,000 was to be made on the day the first install- 
ment was due, and that the option was only extended as to the pay- 
ment of the other $15,000 under the agreement. On September 23d 
Chew wrote to Gaines complaining of thèse facts, and saying: 

"I am free to say, and so stated to you repeatedly, that if it was neces- 
sary to pay money on this mine before I could exploit it, I would not touch 
it, and would, therefore, not hâve been out the money expended by Mr. Hains 
so far." 

Not only was there no obligation on the part of Chew to advance 
the money for him, but the contract specifically provided that the fi- 
nancing of the property would hâve to be made jointly by ail the par- 
ties interested. There was no obligation on the part of Chew to ad- 
vance the money for him, and plaintiff knew that the failure to pay the 
money according to the terms of the option as modified would forfeit 
it. After having been called on by Chew on October 13th, his refusai 
to pay, he having at that time full knowledge of the terms, as shown 
by the letter of Mr. Clayton to him, worked a forfeiture of the option. 
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The vendors thereupon had a right to sell to any other persons, and 
there is no principle of equity jurisprudence which would prevent 
Chew, after that forfeiture, from entering into a nevv agreement vvith 
the vendors'. This last agreement was, in fact, outside of'the terms 
of the agreement between plaintifï and Chew, and cornes within the 
rule laid down in Latta v. Kilbourn, 150 U. S. 524, 14 Sup. Ct. 201, 
'M h. Ed. 1169. The resuit might hâve been différent if Chew had 
failed to call upon plaintifï for his proportion of the money, or in 
any Way misled him to his détriment, or prevented him from car- 
rying out his part of the agreement. But there is no such proof in 
this case. Chew called on plaintifï for his share of the money in 
ample time to enable him to furnish it, He refused to do so with 
full knowledge of the fact that unless the $5,000 was paid on October 
20th ail rights under the option would be forfeited. He permitted 
the forfeiture to take place, and thereafter had no further interest 
in the purchase of the mine, nor was there anything which made 
Chew occupy a fiduciary relation towards him. Had the purchase 
been made by a stranger, although he had knowledge of ail the agree- 
ments between Gaines and Chew, he could hâve made no claim for 
an interest. He had been advised that Chew would not advance his 
share of the money, and upon his failure to furnish it the agreement 
was treated as at an end. Nothing was done by Chew to prevent 
him from carrying out the agreement, and, when he refused to do 
so, Chew had the same rights as a stranger would hâve had. 

Krom a careful considération of ail the testimony in this case, it 
is impossible to escape the conclusion that plaintifï had no intention 
of ever payihg his share of the money necessary to purchase the 
mine and to exploit it ; that he intended to make Chew advance ail the 
money, and, if the mine should prove successfuh claim his share in 
it, and, should it prove unsuccessful, let Chew bear the entire loss. 
Mr. Von Phul, his partner in the transaction, in a letter to him dated 
October 13, 1905, after Chew had called on them for their proportion 
of the $5,000, said: 

"I had worked myself np to believing. thinking, that I had a big fortune 
to fa II back on in rny old âge. Ail gone up in smoke." 

Mining claims are not only subject to great and sudden fluctuations 
in value, but it is impossible to tell, even after careful examination 
by experts, whether they will prove valuable or not. What may 
appear to be a vein of great value may turn out to be a pocket, and 
it is for this reason that courts of equity will refuse to grant relief 
in such cases, if the suit is not brought within a comparatively short 
period after the deprival of his rights became known to him. In view 
of the concealment of the terms upon which the option was to be 
èxtended, Chew was justified in losing confidence in the intégrity of 
the plaintifï, and he had a right to stand upon the strict letter of his 
agreement with plaintifï. 

' In the opinion of the court, there is no equity in plaintiff's claim, 
and the bill will be dismissed accordingly. 
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FARRBLL et al. v. UNITED STATES. 
(District Court, E. D. Arkansas, W. D. February 20, 1909.)' 

1. Internai. Revenue (§ 8*) — Leoacy Taxes— Construction of Statute— "Im- 

posed." 

A legacy tax under War Revenue Act June 13, 1898, c. 448, § 29, 30 
Stat. 464 (U. S, Comp. St. 1001, p. 2307), was not "imposed" within the 
ineaning of the saving clause of the repealing act of April 12, 1902, c. 500, 
§ 7. 32 Stat. 97 (U. S. Comp. St. Supp. 1907, p. 049), until,,its assessment, 
and there remaiued no power to inake a valid assessment af ter July 1, 
1902. when the repealing act took effect. 

[Ed. Note..— For other cases, see Internai Revenue, Cent. Dig. §§ 11, 
12; DecJDlg. | 8.'* 

For | other définitions, see Words and Phrases, Toi. 4, p. 3440.] 

2. Intehnal Revenue (§ 8*) — Legacy Taxes— Interests Subject to Tax. 

The interest of an heir in personal property ieft by an intestate is whol- 
ly contingent until the esta te becomes distributahlë under the laws ' of 
the state by the expiration of the time for the proving and payaient' of 
clalms, and where such time did not expire until after July 1, 1902, the 
share of an heir was not' subject to legacv tax provided for by War Reve- 
nue Act June 13, 1898, c. 448, § 29, 30 Stat. 404 (U. S. Comp. St. 1901; 
p. 2307), it being provided by Act June 27, 1902, c. 1160, § 3. 32 Stat '406 
(U. S. Comp. St. Supp. 1007, p. 652), that no snch tax should thereafter 
be assessed or imposed' on any contingent bénéficiai, interest whieh should 
not become absolutely vested in possession or enjoyinent prior to said 
July 1, 1902. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. § 11 ; 
Dec. Dig. § 8.*] 

At La\V, . . ' . 

■ The plaintjffs. heirs of Elisabeth Farrell. deoeased, Seek to recover from 
the United States the smn of $90-1.86, money alleged to hâve been unlawfully 
collected by the collector of internai revenue as a legacy tax from the àd- 
mimstrator of their mother's estate. The allégations of the complaint are 
that the plaintiffs are résidents of this district, and that their mother died ih 
the city of Littlé Rock, where she resided'at the time, on June 3, 1901, intes- 
tate, leaving an estate consisting of personal property, and the plaintiffs 
as her sole heirs at law ; that on- February 11, 1903, the' said estate was as- 
sessed. under Act Cong. June 13, 1898 (chapter 448, § 1, 30 Stat. 448 [U. S. 
Comp. St. 1901, p. 228(5]), a tax of the amount claimed as the distributive 
shares going to plaintiffs as her heirs ; that on the 24th of February, 1903, 
the tax was paid to the collecter «pon his demand, by the administratof of the 
estate, out of the fnnds of said estate, which payaient reduced by an amount 
equal to one-third of said tax each of the said three equal distributive shares 
accruing and thereafter descending under the laws of the state of Arkansas 
to plaintiffs; that the distribution of said estate did not take place until 
September 29, 1903, and that until that time no distributive shares of the 
value of $10,000 or more took effect in the possession or enjoyinent of them ; 
that the distributive shares were, at the time the tax was assessed, contingent 
bénéficiai Interests which did not pass to, or vest in the possession or enjoy- 
inent of, said distribùtees until said September 29, 1903, on which day it was 
determined that there would be any shares of $10,000 or more accruing to 
plaintiffs; that under the provisions of the act, of Congress approved June 
27. 1902 (Act June 27, 1002, c 1100, § 1, 32 Stat. 406 [U. S. Comp. St. Supp. 
1907, p. 652]), plaintiffs are entitled to recover the amount of said tax; that 
on Deeember 27* 1907, plaintiffs filed in due form, in accordante with the rules 
and régulations prescribed by the Secretary of the Tmisury under the act of 
.Tune 27, 1902, their claim of refunding of said tax, which claim was rejected 

'For other cases see same topic & § nvmbeh in Dec. & Am. Digs. 190,7 to date,. & Rep'r Indexes 
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by the commtssioner of internai revenue. Wherefore, they pray judginent 
for said sum of money. 

The answer dénies ail the allégations, and in addition thereto pleads the 
stature of limitations of two years under section 3227, U. S. iiev. St. (U. S. 
Comp. St. 1901, p. 2089). The action, is brought under the Tucker a et approved 
March 3, 1887, c. 359, § 1, 24 Stat. 505 (U. S. Comp. St. 1901, p. 753), and, in. 
conformity with section 7 of tliat act the court niakes the following spécifie 
findings of facts: 

That the plaintiffs R. E. Farrell, Orner Farrell, and Oscar Davis, adrninis- 
trator of the estate of Elizabeth Farrell, de.ceased, réside in this division and 
district, and the plaintiff William E. Farrell résides in the state of Louisiana, 
and that the plaintiffs Farrell 'are the reaj parties in interest in this suit ; 
that Elizabeth Farrell died intestate in the city of Little Rock, county of 
Pulaski, state of Arkansas, of which place she was then a résident and citizen, 
on June 3, 1901, leaving an estate consisting of Personal propèrty, and that 
the plaintiffs R. E. Farrell, William E. Farrell, and Omer Farrell were her 
sons and sole heirs at law ; that Oscar Davis was duly appointed as ad- 
îninistrator of the estate of the deceased by the probate court of Pulaski 
coùnty, state of Arkansas, on July 23, 1901 ; that on the llth day of Febru- 
ary, 1903, the estate of Elizabeth Farrell, deceased, was assessed under the 
act of Congress of June 13, 1898, entitled "An act to provide ways and means 
to meet war revenue expenditures and for other purposes," an internai revenue 
tax in the sum of $901.86; that that assessment was upon Personal propèrty 
belonging to said estate, and was based upon the total amount of the said 
Personal propèrty, which exceeded in value $10,000 ; that the tax, haying been 
demanded by the collecter of internai revenue for the district of Arkansas, 
was, on the 24th day of February, 1903, paid to the said collector by the 
administrator aforesaid out of the funds of said estate; that said payment 
was made without protest, and reduced by an amount equal to one-third of 
the amount paid each of the three equal distributive shares accruing to the 
plaintiffs as sole heirs at law of the deceased ; that the estate was in the 
hands of the administrator and in process of administration on September 
29, 1903, upon which date distribution to said heirs was had, and that until 
said day said distributees and heirs were not in actual physical possession or 
enjoyment of their respective shares or any part thereof ; that on Deeember 
27, 1907, the plaintiffs filed an application with the collector of internai reve- 
nue for a refund of the said tax in due form and in accordance with the rules 
and régulations of the Secretary of the Treasury in that behalf made under 
the act of June 27, 1902, but which claim was rejected by the commissioner 
of internai revenue, to whom it had been transmitted on February 12, 1908. 
This suit was instituted September 22, 1908. 

John Bruce Cox, for plaintiffs. 
William G. Whipple, U. S. Dist. Atty. 

TRIEBER, District Judge (after stating the facts as above). Sec- 
tion 29 of the act of June 13, 1898, c. 448, 30 Stat. 448 (U. S. Comp. 
St. 1901, p. 2307), entitled "An act to provide ways and means to meet 
war expenditures and for other purposes," as amended by the act of 
March 2, 1901, c. 806, § 10, 31 Stat. 946 (U. S. Comp. St. 1901, p. 
2307), provided for the collection of a tax on legacies or distributive 
shares arising from personal propèrty passed either by will or the in- 
testate laws of any state or territory, or any personal propèrty or in- 
terest therein transferred by deed, grant, bargain, sale, or gift, made, 
and intended to take efrect in possession or enjoyment after the death 
of grantor, etc. Section 30 of this act provides that : 

"The tax or duty aforesaid shall be due and payable in one year after the 
death of the testator, and shall be a lien and charge upon the propèrty of 
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every person who may die as aforesaid for twenty years, or until the same 
shall, within that period, be fully paid to and discharged by the United 
States ; and every executor, administrator or trustée having in charge or trust 
any legacy or distributive share as aforesaid shall give notice thereof in writ- 
jng to the collector or deputy collector of the district where the devisor, grantor 
or bargainor last resided within thirty days after ne shall hâve takeii charge 
of such trust," etc. 

By section 7 of the act of April 12, 1902, c. 500, 32 Stat. 97 (U. S. 
Comp. St. Supp. 1907, p. 649), section 29 of the act of July 13, 1898, 
was repealed, the repeal to take effect July 1, 1902. Section 3 of the 
act of June 27, 1902, c. 1160, 32 Stat. 406 (U. S. Comp. St. Supp. 
1907, p. 652), provides: 

"That in ail cases where an executor, administrator or trustée shall hâve 
paid, or shall thereafter pay, any tax upon any legacy or distributive share 
of personal property under the provisions of the act approved June 13, 1898, 
and amendments thereof, the Secretary of the ïreasury be and ne is hereby 
authorized and directed to refund out of any money in the treasury, not 
otherwise appropriated, upon proper application being made to the commis- 
sioner of internai revenue, under such rules and régulations as may be pre- 
scribed, so niuch of said tax as may hâve been collected on contingent and 
bénéficiai interests which shall not hâve become vested prior to July 1, 1902. 
and no tax shall hereafter be assessed or imposed under said act approved 
June 13, 1898, upon or in respect of any contingent bénéficiai interest which 
shall not become absolutely vested in possession or enjoyment prior to said 
July 1, 1902." 

As the act applies only to "contingent bénéficiai interests which shall 
not hâve become vested prior to July 1, 1902," it is important to déter- 
mine whether the distributive shares of thèse plaintiffs, as sole heirs 
of their mother, who died intestate in the state of Arkansas, where 
she resided at the time, on June 3, 1901, and letters of administration 
vvere issued to Mr. Davis on July 23, 1901, were contingent interests 
which did not become vested prior to July 1, 1902. Under the laws 
of the state of Arkansas, the title to ail the personalty of a deceased 
person vests in the executor if there is a will, and trie administrator 
if he died intestate, and they are the only persons who are authorized 
to collect debts and maintain actions for the recovery of the assets 
of the estate. Hill's Adm'rs v. Mitchell, 5 Ark. 608; Eemon's Heirs 
v. Rector, 15 Ark. 436 ; Pryor v. Ryburn, 16 Ark. 671 ; Anthony v. 
Peay, 18 Ark. 24; Pope v. Boyd, 22 Ark. 535 ; Jacks v. Adair, 31 Ark. 
616, 625 ; Whelan v. Edwards, 31 Ark. 723 ; Purcelly v. Carter, 45 
Ark. 299 ; George v. Elms, 46 Ark. 260. Payaient to the heir of a 
debt due to the deceased is no satisfaction, and will not legally dis- 
charge him from liability to the administrator when legally appointed. 
McCustian v. Ramey, 33 Ark. 141. Creditors of an estate of a deceas- 
ed person hâve two years from the granting of letters of administra- 
tion to présent their claims for allowance (section 110, Kirby's Dig. 
Ark.), and no executor or administrator shall be compelled to pay 
legacies or distributive shares until two years after the date of his 
letters, unless ordered by the court so to do ; and not then, until bond 
with good and sufncient security be given by the legatee or distributee 
to refund his proportion of any debt which may afterwards be estab- 
lished against the estate, and the costs attending the record thereof 
(section 160, Kirby's Dig. Ark.). 
167 F.— 41 
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The intestate died June 3, 1901, and the administrator of the estate 
was appointed July 23, 1901. The two years within which creditors 
could exhibit their claims expired on July 23, 1903. 

In Refeld v. Bellette, 14 Ark. 148, it was held that under thèse stat- 
utes the estate of a testator passes, upon his death, into the hands of 
his executor, in the first place to pay debts, and the right of a legatee. 
to his legacy is suspended until the assent of the executor or the lapse 
of time for the settlement of his estate, as the devisee takes the legacy 
subject to the payment of the debts. To this effect is Crow v. Powers, 
19 Ark. 424, 438, where it was held that a slave emancipated by will 
cannot obtain his freedom until two years within which debts could 
be proved against the estate hâve expired and the debts paid. The 
court there said: 

"Supposing, then, that the plaintiff derived his title to freedom from the 
will alone, and entertaining the views just expressed in référence to the neces- 
sity of having the executor's assent to the legacy of freedom before the slave 
emancipated can assert his right thereto in a court of law, and the plaintiff, 
in the case before us, having failed to prove such assent, or that two years 
after defendant's administration of the estate of Crow, under the will, had ex- 
pired at the time this suit was brought, we are constrained to hold that the 
iirst instruction given in the court below, at the instance of the défendant, was 
rightly given." 

The instruction thus approved was : 

"That if the jury believe, from the évidence, that plaintiff was a slave of 
Eli Crow in his lifetime, that ne was emancipated by the will of said Eli Crow, 
that said Eli is dead, and said will lias been probated, and said défendant is 
administrator of said Eli, with the will annexed, and that two years had not 
elapsed since the date of said letters before this suit was commenced, they 
must find for the défendant." 

Therefore, until the estate is ready for distribution, which cannot 
be done under the laws of this state until the expiration of two years 
from the date the letters of administration were granted and the prés- 
entation and allowance of claims barred by the statute of non-claims, 
there can be properly no assessment of the tax, as it is impossible to 
détermine how much, if anything, will go to the heirs. In the case 
at bar the assessment of the tax now sued for was made on February 
11, 1903, over seven months after the repeal of the act had taken ef- 
fect. 

In United States v. Marion Trust Co., 143 Fed. 301, 74 C. C. A. 
439, the identical question was before the United States Circuit Court 
of Appeals for the Seventh Circuit, and it was there held that an 
assessment is a prerequisite to the existence of the tax, and until the 
estate is ready to pass without diminution to the heir no assessment 
can take place. It was further held that, after the repeal of the act 
providing for the tax, no valid assessment could be made, and without 
a valid assessment the tax cannot be collected. 

The contention of the illegality of the collection of the tax must 
also be sustained on another ground. As has been shown, section 3 of 
the act of June 27, 1902, c. 1160, 32 Stat. 406 (U. S. Comp. St. Supp. 
1907, p. 652), provides: 

"And no tax shall thereafter be nssessed or imposed under said act approv- 
ed Dune 13, 1898. upon or in respect of any contingent bénéficiai interest which 



FARRELI, V. UNITED STATE8. 643 

shall not become absolutely vested in possession or enjoyment prior to said 
July 1, 1902." 

From what has been stated hereinbefore, it is clear that, until the 
time within which claims against the estate of a deceased person may 
be presented has expired, the interests of the heirs or devisees are 
purely contingent, and they are neither entitled to the possession nor 
enjoyment of any part of the estate, and, in fact, may never receive 
anything from the estate, for the debts proved against it within the 
time allowed by statute may consume ail the personalty of the estate. 
It may, and has frequently happened, that a person dies leaving an 
estate which inventories hundreds of thousands of dollars in person- 
alty, and yet upon final settlement after the payment of the debts and 
assignment of dower, when there is a widow, may leave nothing for 
distribution among the heirs or devisees, and may even prove insuf- 
ficient to pay ail the debts in full. Would, in such a case, the tax 
accrue on the supposed value of the estate upon the contingency that 
upon final settlement the heirs may. receive the estate as inventoried, 
less the debts probated at the time of the assessment of the tax, al- 
though there is another year within which debts may be probated? 

After July 1, 1902, under the act of June 27, 1902, no tax was to be 
assessed or imposed upon or in respect of any contingent bénéficiai in- 
terest which shall not hâve become absolutely vested in possession or 
enjoyment prior thereto. On that date none of the distributive shares 
had vested in the plaintiffs, in possession or enjoyment, nor were they 
entitled thereto. They could maintain no action therefor against the 
administrator under the laws of the state then in force. Since then the 
statute of non-claims has been reduced to one year. Act Ark. May 28, 
1907 (Laws 1907, p. 1170, No. 438). 

In Vanderbilt v. Eidman, 196 U. S. 480, 25 S. Ct. 331, 49 L. Ed. 
563, where this provision of the statute was before the court, it was 
held, after a careful review of the provisions of section 29 of the act 
of 1898: 

"In view of the express provisions of the statute as to possession or en- 
joyment and bénéficiai interest and clear value, and of the absence of any 
express language exhibiting an intention to tax a mère technically vested in- 
terest in a case where the right to possession or enjoyment was subordinated 
to an uncertain contingency, it would, we think, be doing violence to the 
statute to construe it as taxing such an interest before the period when pos- 
session or enjoyment had attached ; and such is the construction which has 
been afllxed to some state statutes, the text of which lent theinselves more 
strongly to the construction that it was the intention to subject to immédiate 
taxation merely teclmical interests, without regard to a présent right to possess 
or enjoy." 

It was further said in that case, in discussing the effect of the re- 
funding act : 

"In view of the provision for refunding, we see no escape from the con- 
clusion that this statute was in a sensé declaratory of what we hold was 
the true construction of the act of 1898, and which, as we hâve seen, had pre- 
vailed prior to the amendaient of March 2, 1901, and which was only departed 
from by the administrative officers under a misconception of the import of that 
amendatory act." 
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To the same effect are Herold v. Shanley, 146 Fed. 20, 76 C. C. A. 
478; Disston v. McClain, 147 Fed. 114, 77 C. C. A. 340; Lynch v. 
Union Trust Co. (C. C. A.) 164 Fed. 161. 

The interest of any heir in the personalty of the deceased, until the 
ascertainment of the amount which he is to receive, can at most be said 
to be a "mère technically vested interest," and such an interest the Su- 
prême Court in Vanderbilt v. Eidman, supra, said is not subject to the 
tax under the war revenue act. 

From the foregoing authorities the law may be stated to be that, to 
subject the estate to this tax, the estate must be absolùtely vested in 
the heir, or at least his right to receive it must be absolute, or, if not 
entitled to the possession, entitled to its enjoyment, and if the latter, 
then the tax is on the value of the estate he is permitted to enjoy un- 
der the devise. That is the resuit of the décision of the United States 
Circuit Court of Appeals for the Eighth Circuit in Westhus v. Union 
Trust Co., 164 Fed. 795. In the case at bar the heirs neither had the 
possession nor enjoyment, nor were they, under the laws of the state 
of Arkansas, entitled to either until the two years within which claims 
could be established against the estate had expired, and this did not 
occur until some time after the repeal of the tax had taken effect. 

This leaves for détermination the plea of the two years' statute of 
limitations. On behalf of the government it is contended that this ac- 
tion is controlled by sections 3226, 3227, and 3228, Rev. St. (U. S. 
Comp. St. 1901, pp. 2088, 2089), while on the part of the plaintiffs the 
contention is that as the act of June 27, 1902, is a refunding act, and 
no provision for the recovery of the tax is made in case of a wrongful 
refusai by the Secretary of Treasury, the only remedy is by action un- 
der the act of March 3, 1887, c. 359, § 1, 24 Stat. 505 (U. S. Comp. St. 
1901, p. 752), known as the "Tucker Act," and that by the provisions 
of section 2 of that act the limitation is six years. 

Internai revenue taxes voluntarily paid cannot be recovered by suit 
unless the provisions of sections 3226, 3227, and 3228 hâve been com- 
plied with. Cheatham v. United States, 92 U. S. 85, 23 L. Ed. 561; 
James v. Hicks, 110 U. S. 272, 4 Sup. Ct. 628, 28 L. Ed. 144; Kings 
County Savings Institution v. Blair, 116 U. S. 200, 6 Sup. Ct. 353, 29 
L. Ed. 65 ; Chesebrough v. United States, 192 U. S. 253, 24 Sup. Ct. 
262, 48 L. Ed. 432; Christie Street Commission Co. v. United States, 
136 Fed. 326, 69 C. C. A. 464. Nor does the fact that the suit is in- 
stituted against the United States under the Tucker act, instead of un- 
der section 3227, Rev. St., change this rule. In Christie Street Com- 
mission Company v. United States, Judge Sanborn, who delivered the 
opinion of the court in that case, said : 

"If Congress had affirmatively declared by this law that ail actions allowed 
under It might lie commeuced at any time within six years after the respective 
causes accrue, there might be some chance for an argument that there was 
an inconsistency between the limitation of this act and that of section 3227 
which would work a repeal of the latter. But there is certainly no repugnancy 
between a gênerai law to the effect that no action upon any of several classes 
of cases sliall be brought after six years from the accrual of the cause of ac- 
tion and a statute that no action upon any of a spécifie class of thèse cases 
shall be sustained unless it is commenced within two years of the time when 
the cause of action arose ; and there is no inconsistency between the two limi- 
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tations. Tlie act of 1887 neither repealed nor modified the provisions of sec- 
tion 3227." 

In Pétri v. Creelman Lumber Co., 199 U. S. 487, 26 Sup. Ct. 133, 
50 L. Ed. 281, the same rule was laid down that a gênerai act does 
not repeal by replication an earlier spécial act; and in United States 
v. Greathouse, 166 U. S. 601, 17 Sup. Ct. 701, 41 L. Ed. 1130, the 
same rule was applied to the Tucker act. 

But is thîs an action for the recovery of an internai revenue tax 
alleged to hâve been erroneously or illegally assessed or collected 
within the meaning of section 3227, Rev. St. ? As lias been stated here- 
inbefore, under the laws of the state of Arkansas, the distributive 
shares of the plaintiffs, as heirs of their mother, vvho died intestate 
on June 3, 1901, and letters of administration were issued on July 
23, 1901, were contingent, and did not become vested prior to July 1, 
1902. The act of 1902, in so far as it applies to payments made with- 
out protest prior to its passage, was clearly only a free gift of Con- 
gress, for having been paid voluntarily, without protest, the claim for 
refund was moral only and not légal, and for this reason no action 
could hâve been maintained for a refund without the aid of that act. 
This was the ground assigned by Judge Lowell in Thacher v. United 
States (C. C.) 149 Fed. 902, who further held that the cause of action 
is not based upon the illegality of the tax, but only seeks to enforce 
the free bounty of the government given by that act. He then pro- 
ceeds : 

"If section 3228 be applicable hère by analogy, yet the two years therein 
mentioned must run, if to run at ail, not from the payaient of tax, which 
was ineffective to créa te the claim hère in suit, but from the passage of the 
act providing the bounty which the petitioners seek to obtain." 

This is the gênerai rule applying to statutes of limitations affect- 
ing rights springing into existence by virtue of the new act. Lewis 
v. Lewis, 7 How. 776, 12 L. Ed. 909 ; Sohn v. Watterson, 17 Wall. 
•596, 21 L. Ed. 737 ; In re Wehrli (D. C.) 157 Fed. 938. This is a 
reasonable construction, and when applied to payments made prior 
to the passage of the act gives the parties ample time to présent their 
claims to the commissioner of internai revenue, and upon his rejec- 
tion to institute suit therefor. As to payments made after the enact- 
ment of the statute and after the repeal of the act went into effect, 
there is certainly no reason why the provisions of thèse sections (3226, 
3227, and 3228) should not apply. The collection of the tax in 1903 
was clearly illégal and without authority of law. As every one is 
presumed to know the law, the plaintiffs are presumed to hâve known 
it, and their duty was to make protest at the time, and in any event 
to institute the action to recover the money paid within two years 
from the time of payment. This is the effect of the décision of the 
United States Circuit Court of Appeals for this circuit in Christie 
Street Commission Company v. United States, supra, where Judge 
Sanborn, in a very elaborate opinion, the reasoning of which is unas- 
sailable, reached the conclusion that : 

"This class of actions, the class founded under a law of Congress, was not 
enlarged by the act of 1887, but it remained bound by the same limitations 
and conditioned by the same words after as before the passage of that act. 
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* * * It is an action directly against the United States, and the logical and 
unavoidable conclusion is that it was barred by the statutory limitations of 
section 3227, because it was not commenced until more tlian two years after 
the cause of action it présents accrued." 

Were this an action to recover money paid prior to the passage 
of the act, it may be possible that the contention of counsel for plain- 
tiffs could be sustained, but this tax was assessed and payment there- 
of made long after the enactment of the statute and the repeal of the 
tax had taken effect. The act covers not only payments made before 
its enactment, but also payments made thereafter. The object of in- 
serting the latter clause was, no doUbt, prompted by the fact that as 
the act was introduced several months before its final passage, and 
the repeal was not to take effect until July lst, Congress intended to 
provide for the refunding of any such collections made, if wrongful, 
although made after the enactment of the statute of June 27, 1902, 
but prior to July lst. As has been hereinbefore stated, an assess- 
ment of this tax, and consequently its collection after July 1, 1902, 
was without any authority of law, and for this reason was clearly il- 
legally assessed and collected. It was for the recovery of such col- 
lections that sections 3226, 3227, and 3228 were enacted. The act of 
June 27, 1902, was not necessary in order to enable the plaintiffs 
to maintain this action, as by section 7 of the act of April 12, 1902, 
the statute under which the collection was made had been repealed 
to take effect July 1, 1902. Thèse conclusions make it unnecessary 
to détermine whether, under the provisions of section 29 of the war 
revenue act, contingent interests of heirs of one who died intestate 
were subject to the tax at ail, or whether the tax was limited to per- 
sonalty or an interest therein, transferred by deed, grant, bargain, 
sale, or gift, made or intended to take effect in possession or enjoy- 
ment after the death of the grantor. 

From what has been said it follows, as of course, that as this ac- 
tion was not brought within two years of the payment made by the 
administrator of the estate, the action is barred by limitation, and 
judgment will be entered for the défendant. 



TUKNER v. SEEP et al. 

(Circuit Court, E. D. Oklahoma. February 10, 1909.) 

No. 233. 

1. Indians (S 1 0*> — Appbovai, of Leases— Powers and Duties or Assistant 

SECREl'ARY OF THE INTERIOR — DELEGATION. 

Under Kov. St. § 439 (U. S. Comp. St. 1901. p. 249), which provides that 
"the Assistant Secretary of the Interior shall perforai such duties in the 
Department of the Interior as shall be prescribed by the Secretary or 
may be required by law," the Secretary may delegate to the Assistant 
Secretary authority to approve leases of Indian lands and assignments 

•For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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thereof, and, so long as such authority remains unrevoked, the approval 
of the Assistant Secretary is équivalent to that of the Secretary. 

[Ed. Note. — For other cases, see Indlans, Cent. Dig. § 45; Dec. Dig. 
§ 16.*] 

2. Indians (§ 16*) — Lands— Assignment of Oïl Lease. 

Where an oil and gas lease executed by an Indian in the Indian Terri- 
tory on a fonn prescribed by the Interior Department expressly provided 
that no sublease or assignruent of uny interest therein could be made 
without the written consent of the lessor and. the Secretary of the In- 
terior, and any attempted assignaient or transfer without such consent 
should be void, a subséquent régulation of the départaient winch con- 
tained no requirement of the lessor's consent in such cases could not vali- 
date an assignment of such lease made without the lessor's consent. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 45 ; Dec. Dig. 
î 16.*] 

3. Mises and Minerals (& 74*)— Oil Lease— Void Assignment— Rigiits of 

Lessor— Damages. 

In a suit in equity to recover land from trespassers who had drilled 
oil wells thereon and for an accounting for the oil taken, where it ap- 
peared that défendants had gone into possession under a void assignment 
of a lease executed by compiainant and had expended large sums in good 
faith in the mistaken belief that they had a lawful right to enter, they 
will not be required to account for the full value of the oil taken after it 
was produced, but only for its value in the ground as measured by the 
royalty complainant was to receive under the lease. 

Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 202 ; 
Dec. Dig. § 74.*] 

M. C. Reville, K. S. Murchison, and A. A. Davidson, for complain- 
ant. 

Zevely, Givens & Smith and Eugène M. Mackey, for respondents. 

CAMPBELL, District Judge. Susan Turner, the plaintiff herein, 
is a full-blooded Cherokee Indian,- and at the time of the executing 
of the lease hereinafter mentioned was a minor. On November 16, 
1905, J. T. Parks, who, prior to that date, had been regularly appointed 
the plaintiff's légal gnardian, executed to the Midland Oil Company, 
one of the défendants, an oil and gas mining lease covering the S. E. % 
of the S. W. i/ 4) and the S. E. 1/4 of the S. W. 14 of the S. W. y 4 , of 
section 25, Tp. 25 north, range 16 east, in the Cherokee Nation, in 
the Indian Territory, which land was a portion of the allotment of 
the plaintiff. The lease was executed upon the form prescribed at 
the time by the Secretary of the Interior, and was made for a term 
extending to December 4, 1908. In the exécution of this lease the 
guardian acted under an order of the United States Court for the 
Northern District of the Indian Territory, sitting at Tahlequah, which 
court had at that time jurisdiction of such guardian ship matters un- 
der the laws then in force. Thereafter, on December 9, 1905, the 
lease was filed with the United States Indian agent at Muskogee, to 
be forwarded to the Secretary of the Interior for his approval. In 
addition to filing the lease with the United States Indian agent, it 
was necessary, under the rules and régulations of the Secretary of 
the Interior then in force, that the lessee in such cases also file an 
application to accompany the lease, upon a form prepared and pre- 

*For other cases see same topic & § wumbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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scribed by the Secretary of the Interior, setting forth certain informa- 
tion required by the department. The application to accompany this 
lease was not filed by the lessee, the Midland Oil Company, until Sep- 
tember 5, 1906. One of the provisions of the lease was as follows: 

"And it is mutually understood and agreed tliat no sub-lease assignment, or 
transfer of tins lease or of any interest tlierein or thereuuder can be direct- 
ly or indirectly made without the written. cousent thereto of the lessor and 
the Secretary of the Interior first obtnined, and that any sueh assignment or 
transfer made or attempted without such consent shall be void." 

On the 29th day of April, 1907, the Midland Oil Company executed 
to William J. Seep, of Coffeyville, Kan., and Théodore N. Barnsdall, 
of Pittsburg, Pa., a written instrument purporting to be an assign- 
ment of this lease to Barnsdall and Seep. And on the same date, the 
said Barnsdall and Seep executed a written instrument styled an "ac- 
ceptance" of such assignment. At the time of the exécution of thèse 
instruments, the lease had not been approved by the Secretary of the 
Interior, nor had the plaintifï or her guardian consented either verbally 
or in writing to the assignment ; but on June 18th, following, both the 
lease and assignment were approved by the Assistant Secretary of 
the Interior, as appears from an indorsement thereon reading as fol- 
lows : 

"Department of the Interior, Washington, D. C, June 18th, 1907. Lease 
and assignment approved as recommended. Jesse E. Wilson, Asst. Secre- 
tary of the Interior." 

The Midland Oil Company never took possession of this property 
under its lease. The évidence shows, however, that early in the year 
1906, within a few months after the date of the exécution of the 
lease, W. J. Seep, appearing to act for Barnsdall and himself, went 
upon this property, which consisted of about 50 acres of land, and 
proceeded to sink oil wells thereon until it had developed 12 producing 
wells. Pumps were put in, and the oil was drawn and delivered to 
the Prairie Oil & Gas Company, a corporation engaged in the business 
of buying and piping oil from that field. Early in January, 1907, the 
guardian having been advised that developments were being made 
upon the land, visited the property and found Seep in possession, and 
oil wells sunk on the land and ail equipment set for drawing oil from 
the land — tanks erected, pipes laid, and engine and engine house, and 
a man in charge of the land. Upon inquiry at the office of the Prairie 
Oil & Gas Company, he learned that they were taking the oil from the 
land, and that it was being credited to Barnsdall and Seep. 

On March 7th, following, he filed this action, styled a "complaint 
in equity," in the United States Court for the Northern District of the 
Indian Territory, sitting at Tahlequah, setting up the minority of the 
plaintiff, his guardianship, the exécution of the lease, and the fact 
that it had never been approved by the Secretary of the Interior ; that 
Barnsdall and Seep were unlawfully in possession of the land, and 
withholding the same from the plaintiff, destroying the timber there- 
on, and withdrawing the oil therefrom, to the irréparable injury oî 
the plaintiff ; and praying that a receiver be appointed pending the 
action, that the défendants be restrained from interfering with the 
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plaintiff's possession and peaceful enjoyment of the premises and 
from removing the oil therefrom, and that the défendants be required 
to account to the plaintiff for the timber eut from the land and the oil 
and gas or other minerai taken and extracted therefrom, and that 
plaintiff hâve judgment therefor, and that she be adjudged and de- 
creed the exclusive possession of her said allotment. A receiver was 
appointed by the court, pending the litigation, and the receivership 
still continues. To this complaint the Prairie Oil & Gas Company 
filed its separate answer, disclaiming any interest in the property, and 
denying that it was in any way in collusion with the other défendants 
in the premises, and praying that the complaint be dismissed in so 
far as it was concerned. Subsequently, this action was dismissed 
as to that company. 

On November 5, 1907, the défendants, Seep and Barnsdall and the 
Midland Oil Company, also filed their separate answers, admitting the 
exécution of the lease to the Midland Oil Company, and alleging its 
approval by the Secretary of the Interior on the 18th day of June, 
1907, setting up also the exécution and approval of the assignment 
from the Midland Oil Company to Barnsdall and Seep, and denying 
the allégations of the complaint with référence to the conversion of 
oil and timber by them from the land, and praying that the receiver be 
discharged and that the complaint be dismissed as against them. By 
replication thereafter filed, the plaintiff denied the approval of the 
lease by the Secretary of the Interior, and also denied the assignment 
of the same. It is contended by the plaintiff that the Assistant Secre- 
tary of the Interior had no authority to approve the lease, and that 
the sole authority to do so is vested personally in the Secretary of the 
Interior himself. By the Revised Statutes of the United States, it 
is provided: 

"Sec. 438. There shall be in the Department of the Interior an Assistant 
Secretary of the Interior, who shall be appointed by the Président by and 
with the advise and consent of the Sémite, and shall be entitled to a salary of 
six thousand dollars a year, to be paid monthly." U. S. Comp. St. 1901, p. 
248. 

"Sec. 439. The Assistant Secretary of the Interior shall perform sueh duties 
in the Department of the Interior as shall be prescribed by the Secretary or 
may be required by law." U. S. Comp. St. 1901, p. 249. 

Section 439, above quoted, was construed by Attorney General A. 
H. Garland, in an opinion rendered by him on July 30, 1886, 18 
Op. Atty. Gen. 432, in connection with section 3683 (U. S. Comp. 
St. 1901, p. 2456), which reads as follows : 

"No part of the contingent fnnds nppropriated by any department, bureau, 
or office shall be applied to the purchase of any articles, except sueh as the 
head of the department shall deem necessary and proper to carry on the busi- 
ness of the department, bureau, or office, and shall by written order direct to 
be procured." 

The question arose as to whether or not the Assistant Secretary of 
the Interior, acting under direction of the Secretary of the Interior, 
might be considered "the head of the department," as the term is 
used in section 3683. In the course of the opinion, Mr. Garland says : 
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"This section 439, in other words, empowers the Secretary to make the 
assistant, as it were, his deputy in ail tkings. It follows, then, that the 
Secretary of the Interior can lawfully devolve the authority vested in him by 
section 3683, Rev. St., upou Asst. Secretary of the Iuterior. ïhis is entirely 
consistent with my opinion of the 16th inst., to which you refer, which is in 
effect that the duty mentioned in section 3683 can only l>e exereised by the head 
of the departinent. and cannot be transferred to an inferior office. So loupe 
as the povvers delegated to an Assistant Secretary of the Iuterior by his 
superior remain unrevoked, the authority of the former is co-ordinate and 
concurrent with that of the latter." 

In a later opinion, dated March 31, 1888, found in 19 Op. Atty. 
Gen. 133, Mr. Garland holds that under section 439 the considération 
and détermination of appeals to the Secretary of the Interior from 
the action of the Commissioner of the General Land Office may be 
macle by the Assistant Secretary of the Interior. if the Secretary shall 
by régulation devolve the performance of such duty upon him. 

The written statement of Jesse E. Wilson, Assistant Secretary of 
the Interior, was admitted in évidence by stipulation of the parties, 
to be given the same effect as a déposition, in which he states that 
on June 18, 1907, he approved the lease and assignment thereof, here- 
in referred to, as Assistant Secretary of the Interior, and in which 
statement he also says: 

"I further state that I was on said 18th day of .Tune. 1907, and am now. 
Asst. Secretary of the Interior, and that on the said date last mentioned the 
approviug of said lease and s:iid transfer were duties devolving upon me as 
Asst. Sécréta l'y of the Interior by reason of the fact that said duties were 
duly presoribed by the Secretary of the Interior and devolved upon me as 
Asst. Secretary of the Interior by reason of the fact that said acts had been 
by the Secretary of the Interior duly prescribed. and I was directed and 
roquired by him to net in the premises. [Signed] Jesse E. Wilson, Asst. Sec- 
retary of the Interior." 

It is my opinion that section 439 empowers the Secretary to dele- 
gate to the Assistant Secretary the authority to approve leases and 
assignments of leases, and that, so long as the powers so delegated 
to the Assistant Secretary of the Interior by his superior remain 
unrevoked, the authority of the Assistant Secretary is co-ordinate 
and concurrent with that of the Secretary. I am therefore of the 
opinion that the approval of the lease and assignment in contro- 
versy by the Assistant Secretary of the Interior, under the circum- 
stances of this case, was équivalent to approval by the Secretary 
himself. 

The approval of the lease and the assignment would relate back 
to the date of exécution of the respective instruments, and would 
make them valid instruments from the dates of their exécution, if 
ail the other requirements necessary to their validitv hâve been 
observed (Pickering v. Lomax, 145 U. S. 310, 12 Sun". Ct. 860, 36 
h. Ed. 716), unless it appears that the parties, by their own acts in 
the meantime, hâve abandoned or invalidated them. 

As stated before, the Midland Oil Company never had posses- 
sion of the property under the lease, and are not now claiming pos- 
session. Seep and Barnsdall are, however, in possession of the 
property and claim, under the alleged assignment from the Midland 
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Oil Company. We hâve seen that the lease provided that it should 
not be assigned without the written consent of the lessor, and that 
any attempt to assign without his consent should be void. We hâve 
further seen that the assignment relied upon was made without the 
consent, either verbal or written, of the lessor, and, so far as the 
record shows, without his knowledge or any attempt to secure his 
consent. In fact, it was not made until some time after this action 
was commenced. On January 11, 1907, just seven days prior to the 
date of the approval of the alleged assignment by the Assistant Sec- 
retary, the following régulation relative to assignments was pro- 
mulgated. 

"Assignments. 

"40. No lease or any interest therein, by working or drilling contract or 
otherwise, or the use thereof, directly or indirectly, shall be sublet, assigned, 
or transferred without the consent of the Seeretary of the Interior ; and if 
ut any time the Seeretary of the Interior is satisfied that the provisions of 
any lease, or that any of the régulations heretofore or that may be here- 
after preseribed hâve been violated, he réserves authority, after ten days' 
notice to the parties, to cancel and annul such lease without resorting to the 
courts and without further proceedings, and the lessor shall be entitled to 
immédiate possession of the land." 

It will be noted that the régulation is silent as to any requirement 
that the lessor shall also consent to the assignment, and it is point- 
ed out that in subséquent forms of leasès, prepared in the Interior 
Department, the requirement that the consent of the lessor to an as- 
signment shall also be procured is left out. It is therefore argued 
that notwithstanding the provision in the lease in controversy that 
no assignment should be made without the lessor's consent, still it 
was a matter which the Seeretary could control, and that, subséquent 
to the promulgation of the régulation quoted, the consent or ap- 
proval of the Seeretary validated the assignment made without the 
lessor's consent, even in cases where such consent was provided for 
in the lease. To this I cannot agrée. The Seeretary could only ap- 
prove or disapprove. When the lease was approved by him, it then 
became a valid and binding contract between the parties, and in 
my opinion it was not within the province of the Seeretary to waive 
the consent of the lessor by subséquent régulation. 

The requirement that the assignment be with the consent of the 
lessor is clear and unequivocal. The lessor did not consent to the 
attempted assignment under which Seep and Barnsdall claim, and 
therefore, by the plain terms of the lease, the assignment is void, 
and gives Seep and Barnsdall no légal right to operate upon the 
land. 

Counsel for défendants dévote a large portion of their brief to 
the discussion of the question of forfeiture, as applied to the lease 
to the Midland Oil Company. They contend that, even if the as- 
signment is void, the attempt to assign without the lessor's consent 
does not amount to a violation of any of the covenants, stipulations, 
or provisions referred to in that paragraph of the lease which pro- 
vides that such violation shall work a forfeiture. It is true that 
a court of equity, while ever ready to relieve against, is very loath 
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to enforce, a forfeiture. But I cannot see how the question of the 
forfeiture of the original lease is really in this case. The Mid- 
land Oil Company are making no claim to the property, having turn- 
ed it over to Seep and Barnsdall, and hâve virtually abandoned it. 
It is therefore unnecessary to détermine what effect, if any, the at- 
tempted assignment had by way of forfeiting the original lease. The 
case is narrowed down to a controversy between the plaintiff and 
Seep and Barnsdall, and it is the respective rights of thèse parties 
alone that the court must now détermine. 

LJnder the facts in this case, some of the contentions of the plain- 
tiff herein are not such as favorably address themselves to a court 
of equity. A court of equity seeks to compensate the plaintiff, but 
it must be a very strong case, if any, in which it will go further and 
punish the défendant. As said in Winchester v. Craig, 33 Mich. 
205 : 

"The law rather ainis so far as possible, to protect the plaintiff! ; but at the 
saïue tiuie it lias a due regard to the rights of the défendants, and it will not 
infiict an undue or unjust punishment upon tlieni, in cases where they are not 
(leserving it, as a menus of righting an In jury, especially where it would much 
more thau compensate the owner for the Injury which he sustained." 

It appears from the affidavit of Barnsdall, which by consent of 
parties is taken as a déposition in the case, that the lease to the Mid- 
land Oil Company was taken by his agent, Mitchell ; that he intend- 
ed that it should be taken in the name of Seep, and believed it 
had been so taken ; that he advised Seep by wire that the lease had been 
taken for him, and to go ahead, meaning to go ahead and hâve the 
lease approved. Barnsdall was then in the East, and Seep was hère 
in the West. It appears that Seep understood that he was then at 
liberty to go ahead and develop the property. lie did so, and it ap- 
pears that, upon the mistake being called to the attention of the 
Midland Oil Company, it executed an assignment of the lease, but 
not until after the commencement of this suit. This assignment, 
as we hâve seen, was not consented .to by the lessor, and was there- 
fore void. In the meantime, Seep had spent several thousand dol- 
lars on the property in developing it. By some arrangement be- 
tween themselves, Barnsdall was to share in thè profits of the pro- 
duction from the lease after expenses of development were paid, but 
up to the commencement of this suit it appears that Seep was operat- 
ing the property. Under thèse facts, while I find that Seep was tech- 
nically a trespasser upon the land, he was what the law terms an in- 
nocent trespasser. It appears that he believed that he had a lawful 
right to enter upon the property. In this he was mistaken. While 
the opérations were in the name of Seep and Barnsdall, it appears that 
the actual development work was done by Seep, and it does not ap- 
pear that, prior to the commencement of this suit, Barnsdall knew 
thatSeep had not secured and perfected a lease. 

If 1 this were the case of a mine producing gold or silver or coal, 
the recovery of the plaintiff would be the value of the ore in the 
mine, not its value after raised to the surface and treated and ready 
for market. As said by Judge Sanborn in Résurrection Gold Min- 
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ing Company v. Fortune Gold Mining Company, 129 Ked. 668, 64 
C. C. A. 180: 

"The measure of damages for wrougfully taking ore from the land of 
another through inadvertence or mistake, or in the honest belief that one 
is acting under his légal rights, is the value of the ore in the mine." 

In 27 Cyc. p. 639, it is said: 

"An innocent trespasser, one who, by mistake or unintentionally, or in the 
honest belief that he is lawfully exereising a right which he lias, enters upon 
the property or upon the vein of another, and takes ore, coal, oil, or other 
substances therefroni, may limit the owner's recovery to the value of the 
substance so taken, less the actual cost of production, including digging, tram- 
niing, hoisting, transportation, and treatment." 

Under the circumstances of this case, in my judgment the most 
practicable means of determining the value of this oil to the plain- 
tif!", as it lay in the ground, is to détermine the royalty its produc- 
tion would hâve afforded her. Under the lease to the Midland 
Oil Company this would hâve been 10 per cent, of the value of the 
oil when produced and ready for the market, and it is a matter of 
gênerai knowledge that this was the prevailing royalty at the time 

I therefore find that the plaintiff should recover from the de- 
fendants, Seep and Barnsdall, an amount equal to 10 per cent, of 
the value of ail oil produced from the premises prior to the com- 
mencement of this action, with interest thereon at the légal rate 
from the time this suit was begun, the amount of oil so produced 
and its value to be determined upon proof taken herein before the 
master in chancery of this court, unless the parties hereto shall 
agrée upon such amount without such référence. In this, the plain- 
tiff secures the same royalty she would hâve realized under a valid 
lease. The remainder of the oil produced before the commence- 
ment of this action or its proceeds, after the payment of the said 
10 per cent, to the plaintiff, shall be and remain the property of 
the défendants Seep and Barnsdall. 

The défendants Seep and Barnsdall may within 60 days from the 
date of decree herein remove from said premises ail tools, boilers, 
boiler houses, pumping and drilling outfits, tanks, engines, and ma- 
chinery which they may hâve erected or placed upon said proper- 
ty during their occupancy of the same. 

The plaintiff is adjudged and decreed to be the owner of ail oil 
produced from said premises under the receivership since the com- 
mencement of this action, and the receiver will account to her there- 
for. The défendants will be enjoined and restrained from interfer- 
ing with the plaintiff in the possession and peaceful enjoyment of 
the premises, and from exercising or attempting to exercise any 
further rights of possession or ownership therein, excepting so far 
as shall be necessary to remove the articles above referred to. 

The costs of this action, including one-half the salary of the re- 
ceiver, shall be paid by défendants Seep and Barnsdall. The re- 
mainder of the receiver's salary shall be paid by the plaintiff. 

The receiver will deliver the possession of said premises to the 
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plaintiff, and will at an early date file his final report as such re- 
ceiver, upon the approval and confirmation of which he shall be final- 
ly discharged. 

Let decree be entered accordingly. 



DE VALLE DA COSTA v. SOUTHERN PAO. CO. 

(Circuit oourt, D. Massachusetts. February 17, 1909.) 

No. 244. 

1. Courts (§ 347*)— Fédéral Courts— State Laws as Rules or Décision. 

The provision of Rev. Laws Mass. c. 173, § 121, that the allowance by the 
court of an amended déclaration shall be conclusive évidence of the identi- 
ty of the cause of action stated therein with that relied on in the original 
déclaration, is not made binding on a fédéral court in that state by the 
conformity statute (Rev. St. § 914 [U. S. Comp. St. 1901, p. «584]) ; the allow- 
ance of amendments in such courts being governed by Rev. St. § 954 (U. S. 
Comp. St. 1901, p. 096)'. 

TEd. Note.— For other cases, see Courts, Cent. Dig. § 921; Dec. Dig. § 
347.* 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

2. Limitation oe Actions (§ 127*)— Commencement of Action— Amendment of 

Déclaration. 

Where an amended déclaration is based on a statute of another state, 
not counted on in the original déclaration, the suit upon such cause of 
action, for the purpose of the question of limitation, was not commenced 
until the flling of such amended déclaration. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
543-547 ; Dec. Dig. § 127.*] 

3. Death (§ 8*) — Actions for Wbongful Death— What Law Governs— Spé- 

cial Limitation— Kentuoky Statute. 

The right of action for wrongful death given by Const. Ky. 1891, § 241, 
and by Ky. St. 1903, § 0, was originally given by Act March 10, 1854, and 
thereiii expressly conditioned on the bringing of an action within one year 
from the time of death. The later constitutional and statutory provisions, 
above eited, do not contain any spécifie limitation ; but the same hâve been 
included in Ky. St. 1908, § 2516, as a part of the gênerai statute of limita- 
tions. Hclct, following the interprétation placed on such provisions by the 
Kentucky Court of Appeàls, that the limitation is still an intégral part of 
the right thereby given, and governs au action based thereon, although 
brought in a foreign jurisdiction. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 52 ; Dec. Dig. § 8.* 
What law governs actions, see note to Burrell v. Fleming, 47 C. C. A. 
000.] 

At Law. On motion to set aside verdict. 
See, also,.160 Fed. 216. 

W. P. Murray, John S. Patton, and Charles F. Smith, for plain- 
tiff. 

Foster & Turner, for défendant. 

LOWELL, Circuit Judge. The writ in this case, which was re- 
moved from the state court, was dated November 21, 190 G. The 

•For other cases see same topie & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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original déclaration alleged a liability for the death of the plaintift's 
intestate about December 29, 1905, and apparently for his conscious 
suffering. To this déclaration the défendant pleaded in abatement 
for reasons which need not .be stated hère. One of the counts was 
based upon certain statutes of Massachusetts, and at the argument 
the defendant's liability was assumed by the plaintiff to rest alto- 
gether upon thèse statutes, so far as it did not rest upon the com- 
mon law. The plea was sustained, and, with the defendant's con- 
sent, the plaintiff filed an amended déclaration on December 23, 
1907, the substance of which was set out in the report of this case 
in 160 Fed. 216. After the proceedings therein described the case 
was tried to a jury, to which the following issues were submitted : 

(1) Was the accident to Rodriguez caused by the négligence of 
the défendant? Answer: Yes. 

(2) Did the accident happen within the state of Texas? Answer : No. 

(3) What are the damages, and how shall they be divided among 
Rodriguez' wife and children? Answer: $5,000. 

Thereafter, by direction of the court, the jury returned a gêner- 
ai verdict in favor of the plaintiff for $5,000. Subsequently the 
défendant amended its answer by setting up the statute of limita- 
tions contained in section 2516 of the Kentucky Statutes of 1903. 
The défendant also moved seasonably to set aside the gênerai ver- 
dict for the plaintiff on the ground that this could be based only on 
the third count, and that an action on that count was barred by the 
last-mentioned statute. 

The défendant is right in its contention that only the third count 
is left for the court's considération. The first count was disposed 
of by the spécial finding of the jury. The second count set out no 
cause of action enforceable in this court. The Kentucky Constitu- 
tion and statutes referred to, which were in force and which bore 
upon the case, are as follows: 

Const. Ky. 1891, § 241: 

"Whenever the death of a person shall resuit from an in jury inflicted by 
négligence or wrongful act. tlien, in every case, damages uiay be recoveral 
for sueh death. from the corporations and persons so causing the saine. Until 
otherwise provided by law, the action to recover such damages shall in ail 
cases be prosecuted by the personal représentative of the deceased person. 
The General Assembly may provide how the recovery shall go and to whom 
bêlons : and until such provision is nmde the same shall form part of the 
Personal estate of the deceased person." 

Ky. St. 1903, § 6 : 

"Whenever the death of a person shall resuit from an injury inflicted by 
négligence or wrongful act, tbeu in every such case, damages may be recovered 
for such death from the person or persons, company or companies, corporation 
or corporations, tbeir agents or servants, eausing the same, and when the act 
is willful or the négligence is gross, punitive damages may be recovered, and 
the action to recover such damages shall be prosecuted by the personal rep- 
résentative of the deceased. The amount recovered, less funeral expenses and 
the cost of administration, and such eosts about the recovery, including at- 
toruey fées as are not included in the recovery from the défendant, shall be 
for the benefit of and go to the kindred of the deceased in the following order, 
viz.: (1) If the deceased leaves a widow or husband, and no children or 
their descendants, theu the whole to such widow or husband. (2) If the de- 
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ceased leaves eitlier a widow and. children or a husband and children, then 
one-half to such widow or husband and the other one-half to the children of 
the deceased. (3) If the deceased leaves a child or children, but no widow or 
husband, then the whole to such child or children. If the deceased leaves no 
widow, husband or child, then such recovery shall pass to the inother and 
father of deceased, one moiety each, if both be living ; if the inother be dead 
and the father be living, the whole thereof shall pass to the father; and if 
the father be dead and the mother living, the whole thereof shall go to the 
mother ; and if both father and mother be dead, then the whole of the 
recovery shall become a part of the personal estate of the deceased ; and after 
the payments of bis debts, the remainder, if any, shall pass to his kindred 
more remote than those above named, as is directed by the gênerai law on 
descent and distribution." 

Ky. St. 1903, § 2516: 

"An action for an injury to the person of the plaintiff, or of his wife, child, 
ward, apprentice, or servant, or for injuries to person, cattle, or stock, by rail- 
roads, or by any company or corporation ; an action for a malicious prosecu- 
tion, conspiracy, arrest, séduction, criminal conversation, or breach of promise 
of marriage ; an action for libel or slander ; an action for the escape of a pris- 
ouer arrested or imprisoned on civil process, shall be commenced within one 
year next after the cause of action accrued, and not thereafter." 

Section 6 can be traced back to the Kentucky statute of March 
10, 1854 (Acts 1854, p. 175, c. 964) sections 3 and 4 of which read 
as follows : 

"Sec. 3. That if the life of any person is lost or destroyed by the willful 
neglect of another person or persons, company or companies, corporation or 
corporations, their agents or servants, then the Personal représentative of the 
deceased shall hâve the right to sue such person or persons, company or com- 
panies, corporation or corporations, and recover punitive damages for the loss 
or destruction of the life aforesaid. 

"Sec. 4. The actions under this act shall be commenced within one year 
from the time of his death." 

This is the first statute passed in Kentucky giving an action for 
death. The words "willful neglect," in the statute of 1854, what- 
ever they may mean, hâve become "négligence or wrongful act" in 
the présent law. The defendant's argument in support of its mo- 
tion to set aside the verdict rests upon the following three proposi- 
tions : 

1. The amended déclaration set up a' new cause of action différ- 
ent from that set up in the original déclaration. To support this 
proposition the défendant relies upon Union Pacific R. R. v. Wyler, 
158 U. S. 285, 15 Sup. Ct. 877, 39 L. Ed. 983, which is conclusive 
generally. As the case at bar was originally brought in the state 
court, the plaintiff was required to set out the Kentucky statute in 
his déclaration, if he relied upon it. His failure to do so empha- 
sizes the fact, otherwise obvious, that his original reliance was not 
upon the Kentucky statute, but upon a différent cause of action. 
The plaintiff contends, however, that the identity of the two causes 
of action has become res judicata by this court's allowance of his 
amended déclaration. He relies upon Rev. Laws Mass. c. 173, § 
121, the material parts of which read as follows: 

"The cause of action shall be considered to be the saine for which the 
action was brought, if the court flnds that it is the cause of action relied 
on by the plaintiff when the action was commenced, however the same may be 
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mlsdescribed ; and the allowance by tlie court of an amendaient shall be con- 
clusive évidence of the identity of tlie cause of action." 

This provision of law, the plaintif? contends, is enforceable in this 
court by virtue of Rev. St. U. S. § 914 (U. S. Comp. St. 1901, P. 
684). But a fédéral court is bound by Rev. St. § 954 (U. S. Comp. 
St. 1901, p. 696), as well as by section 914. To some extent Con- 
gress itself has regulated the allowance of amendments in the féd- 
éral courts, and its régulations control as far as they extend. More- 
over, the language of section 914 does not require a universal fol- 
lowing of the state practice, pleadings, forms, and modes of proceed- 
ing, although this court is bound to conform to them "as near as may 
be." The fédéral courts hâve been unable to frame a criterion which 
shall distinguish unmistakably those instances in which they are 
bound to conform to the state practice from those in which they must 
differ therefrom because required to conform to it only "as neàr 
as may be." A fédéral court is supposed to know ail the statutes 
of ail the states, though its attention has not been called to them. But 
the particular fédéral judge hère concerned was in fact ignorant of 
ail the state statutes above cited at the time when he allowed the 
amended déclaration. An understanding knowledge of the statutes 
of Kentucky required an historical investigation of considérable ex- 
tent. For the judge's ignorance of the Massachusetts statute there 
was less excuse. By his allowance of the amendment to the déc- 
laration the judge had no more intention of deciding conclusively 
that the cause of action set out in the amendment was identical with 
that originally declared on than had the judge who allowed the amend- 
ment in the Wyler Case. The learned counsel before him appear to 
hâve been as ignorant and unsuspicious as was he. Sometimes a judge 
finds that he has made an irrévocable décision without knowing it. 
But under the circumstances hère existing it appears to me that I am 
not bound by the Massachusetts statute, and that I may now hold, as 
is plainly the fact, that the amendment hère allowed set out a new 
cause of action. 

The application of section 914 to a case like that at bar has not 
been dealt with in any reported case which I hâve been able to find ; 
but some analogy is found in Southern Pac. Co. v. Denton, 146 U. S. 
202, 13 Sup. Ct. 44, 36 L. Ed. 942, Mex. Con. R. R. v. Pinkney, 149 
U. S. 194, 13 Sup. Ct. 859, 37 E. Ed. 699, Lange v. Union Pac. R. R., 
126 Fed. 338, 62 C. C. A. 48, and Van Doren v. Penn. R. R., 93 Feci. 
260, 35 C. C. A. 282. Moreover, in Massachusetts, the allowance of 
an amendment by the trial court appears to be reviewable in matter 
of law, and to be conclusive only in matter of fact. Herlihy v. Little, 
200 Mass. 284, 86 N. E. 294. See Mann v. Brewer, 7 Allen (Mass.) 
202. That the amendment hère under considération was made with 
the defendant's consent was decided to be immaterial in the Wyler 
Case, supra. See, also, U. S. v. Dalcour, 203 U. S. 408, 423, 27 Sup. 
Ct. 58, 51 L. Ed. 248. That the défendant went to trial and did not 
plead the statute of limitations until after verdict is also immaterial, 
inasmuch as the court allowed the amendment to the answer at that 
time for reasons which it deemed sufncient and which need not be re- 
1G7 F.— 42 
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hearsed hère. From thèse considérations it follows that the amend- 
aient set up a new cause of action. 

2. The défendant further contends that suit upon this newly al- 
leged cause of action, arising under the Kentucky Statutes, was not 
brought until the amendment to the déclaration was filed in this 
case, more than a year after the cause of action arose. This con- 
tention, also, is established by the Wyler Case, supra. As the amend- 
ed déclaration was filed more than a year after the date of the writ, 
the précise date of Rodriguez' death is immaterial, and the application 
of the statute is manifest from the pleadings. 

3. The défendant contends lastly that the cause of action set up 
in the amended déclaration was barred by the Kentucky statute of 
limitations above cited. Speaking generally, the statute of limita- 
tions applicable in any case appertains to the remedy, and so to the 
lex fori. But, where the cause of action is created by a statute which 
in terms limits the time within which suit is to be brought thereupon, 
a court of foreign jurisdiction, required to enforce the statutory right, 
enforces it with the statutory limitations. The plaintiff must take the 
whole statute or nothing. Boston & Maine R. R. v. Hurd, 108 Fed. 
116, 47 C. C. A. 615, 56 L. R. A. 193. Is the right hère sued on by 
the plaintiff in this jurisdiction subject to the statute of limitations 
of Kentucky or to that of Massachusetts? The former, if applicable, 
would bar the plaintiff. The plaintiff contends that the latter had 
not run when the amended déclaration was filed. As in the case at 
bar, a court sometimes finds it hard to ascertain into which of the 
two classes above mentioned a given statute of limitations falls, viz. : 
(1) A gênerai statute of limitations; and (2) a limitation specifically 
applicable to a statutory right. The former is to be sought in the lex 
fori ; the latter in the statute creating the right sued on, to whatever 
jurisdiction that statute may belong. Had the suit before this court 
been brought immediately after the passage of the Kentucky statute 
of 1854, the question would hâve been answered in favor of the stat- 
ute of Kentucky. The limitation imposed upon an action brought to 
enforce the right which was given by that statute was an intégral 
part of the statute itself. If the attempt had then been made to en- 
force that liability in a state court of Massachusetts, or in a fédéral 
court sitting in Massachusetts, the plaintiff must hâve taken the lim- 
itation of the statute along with its benefit. But the statutes of Ken- 
tucky hâve been changée! since 1854. The statute which gives the 
right of action hère sued upon is now separated by nearly half a thick 
volume from the statute which limits the remedy for the enforce- 
ment of that right. This suit might hâve been maintained without 
any statute at ail, under the section of the Constitution above quoted, 
which is enforceable in the absence of statute. East Tenn. Tel. Co. v. 
Simms, 99 Ky. 404, 36 S. W. 171. In Kentucky an action in con- 
travention of the common law was given by the original statute of 
1854. Both before and after 1854 émargements of the common law, 
generally but not precisely similar, were made in those countries 
where the common law prevails, until the common law became gener- 
ally modified in this respect. At the présent time there is hardly a 
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jurisdiction in which some right of action for death has not existed 
for a génération. As this came to be true, and as some right of ac- 
tion for death became matter of course, though the righ'ts differed 
slightly in différent jurisdictions and were still in contravention of 
the common law, the limitations governing the remédies for the en- 
forcement of thèse rights tended more and more to become part of 
the statutes of limitation applicable to other suits for personal in- 
juries. In Massachusetts, it is true, the statutes giving right of ac- 
tion for death still hâve their spécifie limitations. In Kentucky it is 
otherwise. Moreover, in Kentucky, the plaintiff's right of action for 
death is now neither at common law nor exclusively by statute, since 
it has been made part of the Constitution, the fundamental law of 
the state. Under thèse circumstances, can it be said that section 
2516 is an intégral part of the right given by the Constitution and 
by section 6, and not rather an ordinary statute of limitations, a part 
of the remedy appertaining to the lex fori? 

It is for the courts of Kentucky, however, to construe the Constitu- 
tion and statutes of that state. If those courts hâve held that the 
Constitution and the statute giving the right of action and the statute 
imposing the limitation thereupon still remain component parts of 
one and the same statute, other courts will be disposed to follow this 
construction. In Louisville & N. R. Co. v. Simrall's Administrator, 
104 S. W. 1011, 31 Ky. Law Rep. 1269, this appears to be the con- 
clusion reached by the Court of Appeals of Kentucky. There the 
court observed : 

"ïlie act of 1854 (Acts 1853-54, p. 175, c. 904), upoa a revision of the stat- 
utes, was transferred to chapter 57 of the General Statutes, together wlth other 
provisions, under the title 'Injuries to Persons or Property.' Section 4, which 
prescribed the time within which actions allowed under the act should be 
brought, was, however, in form omitted from the General Statutes, but in 
substance retaiued in section 3, art. 3, c. 71, thereof. * * * In the next 
revision of the statutes we find section 3, art. 3, c. 71, Gen. St., transferred to 
section 2516 of the Kentucky Statutes of 1903. » * * In other words, if 
section 4 of the act of 1854 is in meaning and effect included in section 3, 
art. 3, c. 71, Gen. St., then it must follow that it is also included in section 
2510 of the Kentucky Statutes of 1903; and tuerefore it conehtsively appears 
that from 1854 until the présent day the législative intent has been that the 
cause of action for the death accrues as of the date of the death." 

See Carden v. L. & N. R. R., 101 Ky. 113, 39 S. W. 1027. 

It is true that the question in Louisville & N. R. Co. v. Simrall's 
Adm'r concerned the date from which the year limited by the statute 
should begin to run, and not the précise question presented in this 
case. Indeed, the question presented in this case could not arise in a 
court of Kentucky, where the law of the jurisdiction which adopted 
the Constitution and statute and the lex fori would necessarily coin- 
cide. But the case cited appears generally to hold that the remedy 
which originated in section 4 of the act of 1854 and which was then 
an intégral part of the right given by section 2, has remained an inté- 
gral part of that right through the subséquent changes, both statutory 
and constitutional. Therefore I follow the interprétation put upon the 
Kentucky Constitution and statute by the highest courts of Kentucky, 
and hold the Kentucky statute of limitations to be applicable hère. 
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It follows that the plaintiff's action was barred, the defendant's mo- 
tion must be granted, and the verdict for the plaintiff. must be set 
aside. 



FULGIIAM V. MIDLAND VALLEY R. CO. 

(Circuit Court, W. D. Arkansas, Ft. Smith Division. February 19, 1900.) 

1. Commerce (§ 58*)— Fédéral Railroad Employer's Liability Act— Scope. 

The fédéral railroad employer's liability act of April 22, 1908, c. 149, 35 
Stat. 65, supersedes ail state statutes regulating the relations of railroad 
employers and employés engaged in interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 58.*] 

2. Death (§ 10*)— Fédéral Railroad Employer's Liability Act— Action por 

Injury to Employé— Surviv al. 

Under the railroad employer's liability act of April 22, 1908, c. 149, g 
1, 35 Stat. 65, which gives a right of action, in case of death of any em- 
ployé injured in interstate or foreign commerce through the négligence of 
such employer, to his personal représentative, the employé's right of ac 
tion for an injury does not survive his death. 

[Ed. Note. — For other cases, see Death, Dec. Dig. § 10.*] 

At law. 

The questions discussed and decided in this case arose upon an argument 
based upon two motions, the one to strike out certain portions of the com- 
plaint which looked to the recovery of damages by the plaintiff as adminis- 
trator of the estate of E. C. Pogue, deceased, for the beneflt of said estate, 
growing out of pain and suffering and loss of time and expenses incurred by 
the deceased before his death ; and in the other motion it was insisted that 
the complaint contained in one count two separate and distinct causes of 
action, and défendant moved the court to require plaintiff to elect whether he 
would stand upon the cause of action which related to damages for the 
beneflt of the widow and children of the deceased, or whether he would stand 
on the cause of action looking to recover damages for pain and suffering and 
loss of time and expenses incurred by the deceased before his death. Both 
motions, by consent, were argued and submitted together. The opinion suffi- 
ciently indicates the views of the court on those motions. The views express- 
ed by the court were acquiesced in by counsel, and au amended complaint 
filed, confining the right of recovery to the injury to the widow and children 
of the deceased, because of his death. 

Oscar L. Miles, for plaintiff. 
Ira D. Oglesby, for défendant. 

ROGERS, District Judge. On April 22, 1908, Congress passed 
what is known as the "Railroad Company Employer's Liability Act," 
the first section of which is as follows : 

"Be it enacted by the Seriate and House of Représentatives of the United 
States of America in Congress assembled, that every common carrier by rail- 
road while engaging in commerce between any of the several States or terri- 
tories, or between any of the States and territories, or between the District 
of Columbia and any of the states or territories, or between the District of 
Columbia or any of the states or territories and any foreiga nation or nations, 
shall be liable in damages to any person suffering injury while he is employed 
by such carrier in sucb commerce, or, in case of the death of such employée, 
to his or her personal représentative, for the benefit of the surviving widow 
or husband and children of such employée; and, if none, then of such em- 

*i\ .: other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ployee's parents; and, if none, then of the next of kin dépendent upon such 
employée, for such injury or death resulting in whole or in part from the 
négligence of any of the officers, agents, or employées of such carrier, or by 
reason of any defect or insufficiency, due to its négligence, in its cars, engines, 
appiiances, machinery, track, road-bed, works, hoats, wharves, or other équip- 
aient." Act April 22, 1908, c. 149, 35 Stat. 65. 

The complaint in this case is in two counts. The first is for the 
benefit of the estate of the deceased, and involves the right of the ad- 
ministrator to recover for pain and suffering, mental and physical (in- 
cluding wanton and négligent treatment of the deceased after his in- 
jury), up to the period of his death. The second count is for the 
benefit of the surviving widow and children of the deceased, and in- 
volves damages for his wrongful death, etc. 

It is apparent that thèse two separate and distinct causes of action 
are modeled upon the législation of the state of Arkansas (Kirby's 
Digest, §§ 6285-6290), winch were interpreted in the case of Davis 
v. Railway, 53 Ark. 117, 13 S. W. 801, 7 L. R. A. 283. In that case 
one cause of action was given under section 6285, and the other under 
sections 6289 and 6290. The former was for the benefit of the es- 
tate ; the latter for the benefit of the widow and next of kin. Section 
6285 expressly provides for the survival of the right of action for 
the injury in case of death as the resuit therefrom, and vests the right 
of action in the personal représentatives of the deceased, for the bene- 
fit of his estate. The other two sections give a right of action for a 
death caused by négligence, and also vests the right of action in the 
personal représentatives of the deceased for the benefit of the widow 
and children. The court in Davis v. Railway, supra, held that the 
statutes creating thèse two causes of action were not in conflict, were 
in their natures separate and distinct, and both vested in the personal 
représentative, and might proceed pari passu in one suit. 

What of the fédéral statute quoted above? First, can plaintiff avail 
himself of the Arkansas statutes in this character of case for any pur- 
pose? It is admitted the suit was brought under the fédéral statute 
quoted. It could not hâve been brought in this court had it not been, 
for the citizenship of the parties is the same. The authority for en- 
acting the statute must be found in the interstate commerce clause of 
the fédéral Constitution (Const. art. 1, § 8, cl. 3). The very terms of 
the act are conclusive of that, and it is not controverted. A référence 
to the whole act clearly shows Congress undertook to regulate the re- 
lations of employers and employés engaged in interstate commerce by 
railroad. This act is intentionally limited to interstate commerce. An- 
other act on the same subject had been declared unconstitutional be- 
cause it covered the régulation of intrastate commerce. The Employ- 
ées Liability Cases, 207 U. S. 463, 28 Sup. Ct. 141, 52 L. Ed. 297. 
This court held in Smeltzer v. St. Louis & San Francisco Railroad 
Company (C. C.) 158 Fed. 649-651, upon authorities there cited, that: 

"The power of Congress under the interstate commerce clause of the Con- 
stitution is plenary, and without limitation other than those prescribed in the 
Constitution itself." 

In Atlantic & Tel. Company v. Philadelphia, 190 U. S. 162, 23 Sùp. 
Ct. 817, 47 L,. Ed. 995, the court, speaking through Mr. Justice Brew- 
er, said : 
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"First. As said by Mr. Justice Bradley, speaking for the court, In Rabbins 
T. Shelby Taxing District, 120 U. S. 489, 492, 7 Sup. Ct. 592, 593, 30 L. Ed. 
<ï94: 'The Constitution of the United States, having given to Congress the 
power to regulate commerce, not only with foreign nations, but among the 
several States, that power is necessarily exclusive whenever the subjeets of 
it are national in thelr character, or admit only of one unif orna System or 
plan of régulation.' 

"In addition to the many cases referred to by him, the following- subséquent 
décisions uiay also be cited: Fargo v. Rlichigan, 121 U. S. 230, 246, 7 Sup. Ot. 
857, 30 L. Ed. 888; Philadelphia Steamship Go. v. Pennsylvanie, 122 U. S. 
326, 336, 346, 7 Sup Ct. 1118, 30 L,. Ed. 1200; Western Union Tel. Co. v. 
Pendleton, 122 U. S. 347. 357, 7 Sup. Ct. 1126, 30 U Ed. 1187; Bowman v. 
Chicago, etc., R. Co., 125 U. S. 465, 497, 8 Sup. Ct. 689, 31 L. Ed. 700; Leloup 
v. Port of Mobile, 127 U. S. 640, 648, 8 Sup. Ct. 1380, 32 L. Ed. 311; Asher 
v. Texas, 128 U. S. 129, 131, 9 Sup. Ct. 1, 32 L. Ed. 368; Stoutenburgh v. 
Hennlck, 129 U. S. 141, 148, 9 Sup. Ct 256, 32 L. Ed. 637; Léisy v. Hai-din. 
135 U. S. 100, 110, 10 Sup. Ct. 681, 34 L. Ed. 128; Lyng v. Mlchigan, 135 U. 
S. 161, 10 Sup. Ct. 725, 34 L. Ed. 150; McCall v. California, 136 U. S. 104, 
109, 10 Sup. Ct. 881, 34 L. Ed. 392; In re Rahrer, 140 U. S. 545, 555, 11 Sup. 
Ct 865, 35 L. Ed. 572 ; Crutcher v. Kentucky, 141 U. S. 47, 58, 11 Sup. Ct. 851, 
35 L. Ed. 649; Brennan v. Titusville, 153 U. S. 289, 304, 14 Sup. Ct. 829, 38 
L. Ed. 719; Interstate Commerce Commission v. Brimsori, 154 U. S. 447, 471, 
14 Sup. Ct. 1125, 38 U Ed. 1047; United States v. E. C. Knlght Co., 156 U. 
S. 1, 21, 15 Sup. Ct. 249, 39 L. Ed. 325; Schollenlierger v. Pennsylvania, 171 
U. S. 1, 18 Sup. Ct. 757, 43 L. Ed. 49; Addyston Pipe & Steel, Co. v. United 
States, 175 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136; Stockard v. Morgan, 185 
U. S. 27, 22 Sup. Ct. 576, 46 L. Ed. 785." 

It is clear that the act of April 22, 1908, supra, superseded and took 
the place of ail state statutes regulating relations of employers and 
employés engaged in interstate commerce by railroads. It covered not 
only injuries sustained by employés engaged in that commerce result- 
ing from the négligence of the master and his servants, and from de- 
fects in the designated instrumentalities in use in that commerce, but 
also dealt with contributory and comparative négligence and assumed 
risk, making in certain cases, at least, the master an insurer of the 
safety of the servant ,while in his employaient in that commerce. It 
covers and overlaps the whole state législation, and is therefore ex- 
clusive. AH state législation on that subject must give way before that 
act. Miss. Railroad Commission v. Ills. Cent. R. R. Company, 203 U. 
S. 335, 27 Sup. Ct. 90, 51 L. Ed. 209 ; Sherlock et al. v. Alling, Ad- 
ministrator, 93 U. S. 104, 23 L. Ed. 819. Thèse last cases serve to 
show that, until Congress has acted with référence to the régulation of 
interstate commerce, state statutes regulating the relations of master 
and servant and incidentally affecting interstate commerce, but not reg- 
ulating or obstructing it, may be given effect; but when Congress has 
acted upon a given subject, state législation must yield. In Gulf Colo- 
rado, etc., Railroad Co. v. Hefley, 158 U. S. 99, 15 Sup. Ct. 804, 39 
L. Ed. 910, the court said: 

"When a state statute and a fédéral statute operate upoh the same subject- 
luatter, and prescrlbe différent rules concerning it, the state statute must give 
way." 

I corne now to examine the act under considération. It is in dér- 
ogation of the common law, and must be strictly construed, but not so 
strictly as "to defeat the obvious intention of Congress as found in the 
language actually used according to its true and obvious meaning." 
Johnson v. Southern Pacific Railroad Company, 196 U. S. 1, 25 Sup. Çt. 
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158, 49 L. Ed. 363. I think this act is in harmony with the purposes 
and recommendations of the Président in at least two messages, and al- 
so in harmony with what it is claimed is the strong trend of the public 
mind in nearly ail civilized countries at this time. It proceeds on the 
theory that the railroad corporations are quasi public corporations, and 
that the railroad company in the first place, and the public in its final 
analysis, should be insurers of the lives and persons of its employés 
while engaged in interstate commerce, for if the railroad companies 
are to be the insurers of their employés they must in the end be reim- 
bursed also by their customers for whom they do the carrying busi- 
ness, and in its last analysis their customers are simply the public. 
The theory of this législation is that the public should share the mis- 
fortunes of the families of those who are injured or killed in the quasi 
public business in which railroads are engaged. So it is provided, in 
substance, where the employé is injured in the service of a railroad 
while engaging in interstate commerce, he shall hâve a cause of action 
for that injury, and this action he can maintain in his own name, al- 
though he may hâve by his own négligence contributed to the injury ; 
but the damages in such case shall be diminished by the jury in pro- 
portion to the amount of négligence attributable to such employé. 
Hère the common-law doctrine of contributory négligence is abrogat- 
ed in the interest of the employé and the doctrine of comparative nég- 
ligence substituted, which, pro tanto, encourages care and diligence up- 
on the part of the employé. The act further provides that the serv- 
ants contributory négligence shall not deprive him of compensatory 
damages to any extent, if the master's failure to observe any statute 
enacted for the protection of the employé has contributed to the serv- 
ants injury; nor shall the servant be held to hâve assumed the risk 
under such condition; and no device, rule, régulation, or contract the 
master may make with his servant, or for his guidance, shall relieve 
him from any liability imposed by the act. Thèse changes are ail dis- 
tinctive advantages to the employé, and ail in dérogation of the com- 
mon law, and some of them far in advance of the statutes of this state 
in like cases. But it will be observed on the other hand that the act 
makes no provisions for the survival of that action, so given, for an in- 
jury sustained, in the event of the death of the injured employé. In 
Ward v. Blackwood, Ad., 41 Ark. 298, 48 Am. Rep. 41, the court said : 

"At eommon law no action for a tort survived the death either of him who 
inflicted or of him who received it. 'No action,' said Lord Mansfleld. 'where 
in form the déclaration must lie quare vi et armis et contra pacein, or where 
the plea must be that the testator was not guilty, could lie against the 
executor ; upon the face of the record the cause of action arises ex delicto. 
and ail private criminal injuries or wrongs, as well as ail public crime, are 
buried with the offender.' Hauihly v. Trott, Oowper, ;37.">. 

"So an action would not lie for the personal représentative. 'Executors and 
admlnistrators are the représentatives of the temporal property — that is, the 
debts and goods — of the deceased, but not of their wrongs, except when those 
wrongs operate to the temporal injury of their personal estate.' Chamberlain's 
Adm'r v. Williamson. 2 friaule & S. 408, per Lord Kllenborough. 

"But our statute has changea the common law. Section 4760 of Gantt's 
Digest provides: 'For wrongs done to the person or property of another, an 
action may be malntalned against the wrongdoers, and such action may be 
brought by the person injured, or, after his death, by his executor or admin- 
istrator, against such wrongdoer, or, after his death, against his executor or 
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administrateur, ta the same mamier and with thé like effect in ail respects as 
actions founded on contracta.' " 

But it will be seen that the statute of Arkansas did precisely what 
the statute under considération did not do — it provided expressly for 
the survival of the action, and vested thé right of action in the personal 
représentative in the event the injured person died. It cannot be that 
législation so much discussed in and out of Congress, and which ha'd 
to be so carefully matured and drawn in order to meet the views of 
the courts, législation, too, which inherently shows the skill of the law- 
yer evidently familiar with the settled principles of the common law. 
which it modifies in the interest of justice and humanity, îs not expres- 
sive of the will of Congress, or omits anything which Congress intend- 
ed to do by it. It would hâve been so easy for Congress to hâve said, 
as the législation of so many states had previously provided, that in 
the event the employé injured should die from the injury his cause of 
action should survive to his personal représentative, that it can scarce- 
ly be conceived that the provision would hâve been omitted had Con- 
gress so intended. But whatever Congress may hâve intended, it has 
not done so, and the courts must confine themselves to the administra- 
tion of the law, and neither add nor take from a statute where.its lan- 
guage is clear and unambiguous. In the opinion of the court the right 
of action given to the injured employé by the act of April 22, 1908, 
does not survive to his personal représentative in the event of his 
death, but, as at common law, perishes with the injured person. I 
might add that this conclusion is in harmony with the.known purposes 
of the act, which was intended to make some provision for the unfor- 
tunate family of the deceased employé, and not to make provision for 
the creditors of his estate. Can it be supposed that Congress would 
make a railroad company the insurer of an employé, killed in its serv- 
ice, for the purpose of paying the debts the employé had incurred in 
his lifetime? And yet that would be the inévitable resuit if the con- 
tention of plaintiff's counsel is sound, for whatever is recovered on ac- 
count of injurie» sustained and for which the injured employé had a 
cause of action in his lifetime must go to his estate. Indeed, such is 
the prayer of the complaint in this very case. 



WHALEY v. NORTHERN PAC. RY. CO. 

(Circuit Court, D. Montana. April 13, 1908.) 

No. 7C6. 

1.' Public Lands (§ 29*)— Homestead Law — Lands Withdrawn peom Entry. 
Act June 5, 1872, c. 308, 17 Stat. 226, provided for the survey and sale 
to actual settlers of not more than 15 towuships of the lands in the Bit- 
ter Root Valley in Montana, lying aboyé the Lo Lo fork of the Bitter 
Rnot river, which had been ceded by thé Flathead and other Indians by 
the Stevens treaty of July 16, 1855, 12 Stat. 975, but expressly provided 
that "none of the lands in said valley above the Lo Lo fork shall be 
open to settlement under the homestead and pre-emption laws of the 
United States." The only subséquent législation respecting said lands 
was the amendatory act of February 11, 1874, c. 25, 18 Stat. 15, which ex- 

*For other cassée see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tended the beneflt of homestead law to settlers on lands within said 15 
surveyed townships. Held, that no other lands within the valley above 
the Lo Lo fork were subject to homestead settlement or entry. 
[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 29.*] 

2. Words and Phrases— "Vaixey." 

ïhe cominon understanding of the word "valley" as applied to a moun- 
tainous country is as meaning lovvlands in contradistinction to mountain 
slopes and ridges. 

3. Public Lands (jj 35*) — Homestead Law — Requisites op Settlement — 

"Résidence." 

To establish a résidence under the homestead law, there must be a 
combination of act and intent, the act of occupying and living upon the 
claim, and the intention of making the place a home to the exclusion of 
a home elsewhere. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 72-77 ; Dec. 
Dig. § 35.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6151-6161 ; vol. 
8, p. 7788.] 

In Equity. 

The object of this suit 1s to hâve the Northern Pacific Railway Company ad- 
judged to hold the légal title to a certain tract of land to which it has a 
patent in trust for complainant. 

The allégations of the complainant' s bill are substantially as follows: That 
in November, 1897, complainant settled upon, occupied, and improved the 
southwest quarter of section 29, township 10 north, of range 18 west, of Mon- 
tana meridian, in Ravalli county, Mont., containing 160 acres ; that the said 
tract of land is situated in the Bitter Root Valley above the Lo Lo fork creek, 
on the east side of the Bitter Root river, and that the water from said land 
flows into the Bitter Root river, and that the land was subject to entry under 
the homestead laws of the United States; that on July 16, 1855, a treaty was 
concluded between the United States and the Flathead, Kootenai, and Upper 
Pend d'Oreille Indians, which said treaty was ratified by the United States 
Senate on March 8, 1859, and proclaimed by the Président on April 18, 1859. 
12 Stat. 975. This treaty is generally known as the "Stevens Treaty." 

The eleventh article of said treaty is as follows: "Article 11. It is more- 
over provided that the Bitter Root Valley, above the Lo Lo fork shall be care- 
fully surveyed and examined, and if it shall prove, in the judgment of the 
Président, to be better adapted to the wants of the Flathead Tribe than the 
gênerai réservation provided for in this treaty, then such portions of it as 
rnay be necessary shall be set apart as a separate réservation for said tribe. 
No portion of the Bitter Root Valley above the Lo Lo fork shall be open to 
settlement until such examination is had and the décision of the Président 
made known." 

Complainant allèges that after the ratification of the treaty and the proc- 
lamation by the Président on April 18, 1859, ail of the land in the Bitter Root 
Valley above the Lo Lo fork, and ineluding that upon which complainant says 
he settled under the homestead laws, was placed in réservation by virtue of 
the said eleventh article of the Stevens treaty, and remained in such state un- 
til December 14, 1871, when the réservation was terminated by the Président, 
by executive order dated November 14, 1871, wherein it was recited that "the 
Bitter Root Valley above the Lo Lo fork, in the territory of Montana, having 
been carefully surveyed and examined in accordance with the eleventh article 
of the said Stevens treaty concluded at Hell Gâte in the Bitter Root Valley 
between the United States and the Flathead, Kootenai and Upper Pend 
d'Oreille Indians, which was ratified by the Senate March 8, 1859, has proved, 
in the .iudgment of the Président, not to be better adapted to the wants of the 
Flathead Tribe than the gênerai réservation provided for in said treaty. It 
is therefore deemed unnecessary to set apart any portion of said Bitter Root 
Valley as a separate réservation for Indians referred to in said treaty." 

•For other case» see same topic & § numbeb in Dec. & Am. Dtgs. 1907 to date, & Eep'r Indexe» 
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It is alleged that Congress afterwards enaeted a law entitled "An art to 
provide for the removal of the Flathead and other Indians from the Bitter 
Root Valley In the terrltory of Montana," wherein It was provldfid that. a» 
soon as practicable after the approval thereof, the Surveyor General of Mon- 
tana Terrltory should cause to be surveyed the lands In the Bitter Root Val- 
ley lylng above the Lo Lo fork of the Bitter Root river, and that sald land* 
should be open to seulement, and should be sold In légal subdivisions to ac- 
tual settlers only who had the necessary qualifications to enter land and ac- 
quire title thereto, under the pre-einption and homestead laws of the United 
States, in quantifies not exceeding 160 acres to each settler, at the price of 
$1.25 per acre: Provlded, that not more than 15 townships of said land 
should be subject to the provisions of said act; and aiso providing that none 
of the lands In said valley above the Lo Lo fork should be open to setllement 
under the homestead and pre-emption laws of the United States. Act June 5, 
1872, c. 308, 17 Stat. 226. 

The bill aiso allèges that Congress afterwards enaeted another law, approv- 
ed Februaf y 11, 1874, entitled "An act to amend an act to provide for the re- 
moval of the Flathead and other Indians from the Bitter Root Valley in the 
terrltory of Montana, approved June 5, 1872" ; and that section 2 of the act 
last aforesaid reads <ib follows: "Sec. 2. That the benefit of the homestead 
act is hereby extended to ail the settlers on said lands who may désire to talce 
advantage of the same." Act Feb. 11, 1874, c. 25, 18 Stat. 15. 

Complainant sets forth that, under the act last referred to, the Surveyor 
General of Montana, in 1872, caused a portion of the said Bitter Root Val- 
ley to be surveyed, namely, 4 full and 15 fractional townships, which said 
surveys were approved and the plats filed in the United States land office at 
Helena ; that ih making the surveys aforesaid the surveyor confined his sur- 
veys to the bottom lands and the low bench lands on each side of the Bitter 
Root river, and in his field notes represented that it was "impracticable to 
extend the surveys owing to the rough mountainous country," when, in truth, 
there were large areas of good arable agricultural lands lying on the east side 
of the said Bitter Root Valley, and aiso in the upper or south end of the 
said valley, and outside of the lands so surveyed in 1872, and which hâve since 
been surveyed, platted, and opened to flling and entry.to settlers, and much 
of which has been entered and patents issued therefor. 

Complainant says that the commissioner of the General Land Office caused 
to be prepared a diagram of ail the lands in the Bitter Root Valley which 
had been surveyed in 1872, which diagram .was approved by the Commissioner 
of the General Land Office on the 4thday of March, 1894, and that the pur- 
pose and intention of the diagram, which ig attached to the bill, was to de- 
fine the lands comprising said Bitter Root Valley as contemplated by article 
11 of the Stevens treaty, and that since the diagram was approved on March 
4, 1894, and filed in the General Land Office, the Interior Department has er- 
roneously decided and held that the lands embraced within. the exterior Unes 
of said diagram constituted and comprised the entité Bitter Root Valley as 
contemplated by the terms of article il of the Stevens treaty, and that ail 
lands outside of tbe exterior lines of.sa.ld diagram are no part of the said 
Bitter Root Valley, although said lands. are so situated that streams flowing 
through them are tributariës oï the Bitter Root river, which flows through 
the Bitter Root Valley. The bill allèges that in 1901 the govemment caused 
to be surveyed certain fractional townships containing large areas of agri- 
cultural and timber lands, and, situated upon streams which are tributariës 
ol the Bitter Root river, and that the surveys of said lands were approved 
on March 5, 1903, and that, the land office was open to receive filings of set- 
tlers upon the said lands on April 16, 1903; that ail of the lands just re- 
ferred to are in the, Bitter Root Valley, above, the Lo Lo fork, and are a por- 
tion of the Bitter Root Valley, within the meaning and intent of article 11 of 
the Stevens treaty ; that on April 16, 1903, having previously settled upon, oc- 
cupied, and made improvements upon the land heretofore referred to as em- 
braced within his homestead claim, ne made the necessary application to enter 
said land and, obtain patent therefor, and delivered the same to the officers 
of the land office at Missoula, and tendered the necessary fées, but that the 
officers refused to accept the application and the fées, basing their refusai 
upon the grounds that the said land was on an odd-numbered section and 
within the 40-mile limit of the grant made by Congress to the Northern Pacifie 
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Railroad Company July 2, 1804, and therefore not subject to homestead entry. 
Complainant allèges that within the proper time ne appealed from the action 
of the register and receiver of the local land office at Missoula to the Commis- 
sioner of the General Land Office, and that the matter came on regularly for 
hearing, but that the Commissloner of the General Land Office affirmed the 
décision of the register and receiver, and that thereafter he appealed to the 
Secretary of the Interior, but that he also affirmed the act of the local land 
office in refusing to reeeive the flling; that thereafter a motion for a review 
was made before the Secretary of the Interior, but that that was denied. He 
then allèges that ail the rulings made against him were erroneous and wrong- 
ful ; and that the Secretary of the Interior and the Oommissioner of the Gen- 
eral Land Office exceeded their jurisdiction in ordering and having prepared 
the diagram made part of the bill, and in deciding that the lands included 
within the exterior boundaries shown on said diagram comprised ail the lands 
in the Bitter Root Valley above the Lo Lo fork. It is alleged that the parties 
to the Stevens treaty, at the time the same was signed and concluded, consid- 
ered, understood, and intended that the words "the Bitter Root Valley above 
the Lo Lo fork," mentioned and contained in article 11 of the Stevens treaty, 
should and did embrace ail of the country and lands lying above the Lo Lo 
fork, and from which the waters flowed into and were tributary to the Bitter 
Root river. It is alleged that on December 19, 1905, patent for the land in- 
volved in this suit was issued to the Northern Pacific Railroad Company, but 
that in equity and good conscience complainant is entitled to the land. 

The respondent, Northern Pacific Railway Company, by answer, dénies that 
the complainant has ever settled upon the land described in his bill in good 
faith, and allèges that he is endeavoring to obtain valuable tituber land ille- 
gally, and under guise of the homestead law. Défendant says that the land 
involved is not situated In the Bitter Root Valley ; that it has no value sub- 
stantially for agriculture, but is heavily timbered and is valuable for its tini- 
ber. It is denied that the land reserved by proclamation of the Président on 
Aprll 18, 1859, included the lands herein involved. Défendant says that the 
said lands are substantially 5,000 feet above sea level, and more than 1,600 
feet above the Bitter Root river, and that they are in a high, mountainous 
country, which is part of the mountain range forming the divide between the 
Bitter Root river west thereof and Rock creek on the east ; and that the 
country is broken and rugged, and is not a part of the Bitter Root Valley in 
any sensé of the word ; that the lands are mountain lands. It is alleged that 
the Bitter Root Valley referred to in the treaty had been carefully surveyed 
and examined, in accordance with the requirements of the Stevens treaty, 
and that the surveys made in 1872 did not include the lands in question, be- 
cause the lands beyond the boundaries of the survey and plat were of the 
gênerai charaeter described by the respondent. Respondent sets up that the 
décision of the Interior Department was correct, and that, by the ternis of 
the treaty and the proclamations of the Président, the limits of the Bitter 
Root Valley were determined, and that it has been adjudicated that the term 
"valley" in the treaty referred to the charaeter of lands, and those only, 
shown on the plat annexed to the complainant's bill. Défendant admits that 
complainant made the application to enter the lands, as he states, admits that 
patent was issued to it, and prays to be dismissed. 

The replication dénies the affirmative matter pleaded by the défendant. 

The testimony was taken before an examiner and flled with the court 
Thereafter argument was had, and the matter submitted for détermination. 

Woody & Woody, for complainant. 

C. W. Bunn and W. Wallace, Jr., for défendant. 

HUNT, District Judge (after stating the facts as above). A care- 
ful examination of the Stevens treaty, the acts of Congress, and déci- 
sions of the Suprême Court of the United States applicable to the facts 
of this case leads me to thèse conclusions : 

The most favorable attitude that can be assumed in complainant's 
behalf is that since April 16, 1903, he has in good faith claimed a 
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homestead upon land situate in the Bitter Root Valley above the £o 
Lo fork, and that his claim is not within the 15 tovvnships which, by 
the act of Congress of 1872 (infra), had been opened for settlement. 

By article 11 of the Stevens treaty, made in 1855, no portion of the 
Bitter Root Valley above the Lo Lo fork was to be open for settlement 
until the examination and survey had been made, as required by the 
terms of the treaty, and until the décision of the Président concerning 
the adaptability of the valley to the wants of the Flatheads had been 
made known. Act July 16, 1855, 13 Stat. pp. 975-979. 

On November 14, 1871, the Président issued his proclamation to the 
effect that the Bitter Root Valley above the Lo Lo fork had been sur- 
veyed, and expressing his judgmerit that it was not better adapted to 
the wants of the Flatheads than the gênerai réservation set apart by 
the treaty. 

Upon June 5, 1872, Congress passed another act to provide for the 
removal of the Flathead and other Indians from the Bitter Root Val- 
ley. Act June 5, 1872, c. 308, 17 Stat. 22G. 

Section 2 of this last aforesaid act is ail-important. After providing 
for a survey of 15 townships, it expressly provides that none of the 
lands in said valley above the Lo Lo fork shall be open to settlement 
under the homestead and pre-emption laws of the United States. In 
my judgment, the language of this act is unmistakably clear and com- 
prehensive in its words of exclusion, so that, unless there is later lég- 
islation which entitles this complainant to claim rights to lands outside 
of the 15 townships as a homesteader, it is determinative, and lie must 
fail in his suit. I quote the section in f ull : 

"Sec. 2. That as soon as praeticable after the passage of this act, the 
Surveyor General of Montana Territory shall cause to be surveyed, as other 
public lands of the United States are surveyed, the lands In the Bitter Eoot 
Valley lying above the Lo Lo fork of the Bitter Root river ; and said lands 
shall be open to settlement, and shall be sold in légal subdivisions to actual 
settlers only, the sanie being citizens of the United States, or having duly 
declared their intention to become such citizens. said settlers being heads of 
families, or over twenty-one years of âge, in quantities not exceeding one 
hundred and sixty acres to each settler, at the price of one dollar and 
twenty-flve cents per acre, payment to be made in cash within twenty-one 
months from the date of settlement, or of the passage of this act. The six- 
teenth and thirty-sixth sections of said lands shall be reserved for school 
purposes in the nianner provided by law. Town-sites in said valley may be 
reserved and entered as provided by law: Provided, that no more than 
flfteen townships of the lands so surveyed shall be deemed to be subject to 
the provisions of this act: And provided further, that none of the lands in 
said valley above the Lo Lo fork shall be open to settlement under the home- 
stead and pre-emption laws of the United States. An accomit shall be kept 
by the Secretary of the Interior of the proceeds of said lands, and out of the 
first moneys arising therefrom there shall be reserved and set apart for the 
use of said Indians the sum of tifty thousaud dollars, to be by the Président 
expended, in annual installments, in such maimer as in his judgment shall 
be for the best good of said Indians, but no more than five thousand dollars 
shall be expended in any one year." 

Now, the only later act appears to be that of February 11, 1874 
(Act Feb.'ll, 1874, c. 25, 18 Stat. 15); but this cannot avail complain- 
ant, as it is plainly limited in its application to the 15 townships that 
had been thrown open for settlement under the act of 1872. The 
court can imply no meaning from the letter of the act of June 5, 1872, 
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whereby homestead claims may be made to lands not within the 15 
townships thrown open to settlement, for the language, being unam- 
biguous, will not bear such' a construction. 

Regarding the complainant, tàerefore, as bound by the act of 1872, 
as I read and interpret it, his bill must be dismissed, and it will be so 
ordered. 

As the foregoing conclusion disposes of the case, discussion of the 
question whether the particular lands filed upon by complainant on 
April 16, 1903, were embraced within the words "the Bitter Root Val- 
ley above the Lo Lo fork," as used in the Stevens treaty, would be su- 
pererogation. The student of the history of the treaties with the Salis- 
han and other Indians will find much of interest upon the treaty gener- 
ally by reading the life of Isaac I. Stevens, by Hazard Stevens, where 
the colloquies between the ciiefs and Governor Stevens at Hell Gâte 
are given with considérable détail. Volume 2, c. 31. Mention of the 
scope of the treaties is also made in Révérend Father Palladino's book, 
"Indian and White in the Northwest." 

It is certain that the définition of what is the valley above the Lo 
'Lo fork given to the words as used in the treaty by the Department of 
the Interior restricts the valley to the area of lowlands or dépressions 
of considérable size, with bottoms of gentle slope as compared to the 
sides ; that is to say, the valley is defined to be the space inclosed be- 
tween the ranges of mountains. Under either of thèse commonly ac- 
cepted définitions, the lands involved in this suit hâve been excluded 
from the valley lands; and décision of where the valley ends and 
where the range of mountains began became one of fact to be ascer- 
tained by the Interior Department, as does décision of what are 
swamp lands. Heath v. Wallace, 138 U. S. 573, 11 Sup. Ct. 380, 34 
L. Ed. 1063. True, in construing a treaty had by the United States 
with Indians, we must always consider the words used by their plain 
import; yet, doing this, the common understanding of the word "val- 
ley" is to look upon it as meaning lowlands, in contradistinction to 
mountain slopes and mountain ridges. 

Again, in reading the whole Stevens treaty, it is to be noticed that in 
article 1, "the main ridge of the Rocky Mountains" is referred to, and 
référence is had to "the divide" between certain streams, and, again, 
to "the source of main branch of the Jocko river." As thèse several 
descriptive words also hâve commonly accepted définitions, well known 
by Indians, as by whites, it would seem to be but just to assume that 
when the words "Bitter Root Valley" were used in article 11, they 
were employed as much with relation to their ordinary significance as 
were the words "main ridge" or "divide" or "source." If this reason- 
ing is fair, then the contention that there has been a misinterpretation 
of the treaty throughout thèse many years must f ail, and the évidence 
of the Indians concerning the scope of the treaty is irrelevant. 

Lastly, complainant has made a very weak showing under the home- 
stead laws of the United States. It would be a very severe strain up- 
on the liberality of the homestead act to extend its protection to com- 
plainant, who really never made an earnest effort to establish his ac- 
tual home upon the place to the exclusion of any other home. He 
seems to hâve had a notion that "représentation" would do. and that 
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this was possible by occasional visits to the place, followed by some 
slight évidences of occupancy and cultivation. I do not believe that 
such acts constitute that good f aith demanded of one who clainis as 
a homesteader. ïnhabitancy is always required, and surely it is not 
a compliance with the law for a man to file on a tract of land with no 
intention of making it his home, with no purpose of living there, with 
no intention of cûltivating the place and of acquiring it for a place to 
réside in. Occasional visits made for a day or two evéry f ew months, 
when such visits are made solely for the purpose of complying techni- 
cally with the law, do not constitute a compliance with the statute. To 
establish a résidence under the homëstead laws, there must be a com- 
bination of act and intent, the act of occupying and living upon the 
claim and the intention of making the place a home to the exclusion of 
a home elsewhere. 

Tested by thèse demands of the law, under the facts and circum- 
stances adduced in the record, complainant's showing is so weak that 
he could not complain if relief were denied to him, solely upon the 
ground that he has never tried in good faith to comply with the homë- 
stead laws. 



UNITED STATES v. LESLIB. 
(Circuit Court, D. South Dakota. February 6, 1909.) 

1. IKDIANS (§ 15*)— LANDS— CONVEYANCE BY HEIBS OF AlXOTTEE. 

Under Act March 27, 1902, c. 888, § 7, 32 Stat. 275, which provides that 
. "the adult heirs of any deceased Indian to whom a trust or other patent 
containing restrictions upon aliénation has been oir shall bè issued for 
lands àllotted to him may sell and' convey the lands inheritèd from such 
décèdent, but in case of minor heirs, their interests shall be sold only by 
a guardian duly appointed, » * * but ail sueh conveyances shall be 
subject to the approval of thé Secretary of the Interipr," the approval of 
the. Secretary is necessary to the validity of any such conveyance, whether 
by an adult or a guardian. 
[Ed. Note. — For other cases, see Indians, Dec. Dig. < 15.*] 

2. Indians (| 27*) — DANDS-^-CiiOUD ON Title— Jumsdiction— Adéquate Rem- 

edy AT Law. 

The United States may maintain a suit in equity for the cancellation 
as a cloud on its title of an invalld conveyance made by the heir of an 
Indian allottee, who held under a trust patent, thé' légal title remaining 
in the United States; there being no adéquate remedy at law. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 27.*] 

3. Courts (§ 335*) — Fedebal Courts— Remedy Given by State Statute. 

Where the statutes of a state give an owner of land a right of action 
to quiet title or remove a cloud although out of possession, such remedy 
may be enf orced in the fédéral courts. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. { 335.*] 

In Equity. On demurrer to bill. 

E. E.Wagner, U. S. Àtty., and William G. Porter, Asst. U. S. Atty. 
Joe Kirby, for défendant. 

CARLAND, District Judge. The material facts admitted by the 
demurrer are as follows: Some time, prier to the commencement of 

•For other cases see same toplc & % ntjmeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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this action, Nellie Yellow Horse received from complainants a trust 
patent for the northwest quarter of section 35, township 95 north, 
range 70 west of the fifth P. M., Gregory county, S. D., under the 
provisions of the act of Congress approved March 2, 1889, c. 405, 
25 Stat. 888. After the receipt of said trust patent, and before the 
expiration of the 25-year trust period, said Nellie Yellow Horse 
died, leaving as her only surviving heir her father Swift Bear Yel- 
low Horse. On or about May 29, 1907, Swift Bear Yellow Horse 
conveyed the land hereinbefore described to the défendant, Karl 
L,eslie, who is now in possession thereof. The conveyance of Yel- 
low Horse to Leslie was made without the approval of the Secre- 
tary of the Interior. Complainants bring this action for the pri- 
mary purpose of having said conveyance set aside and canceled of 
record as wholly unauthorized, and as creating a cloud upon the 
title to said land. As there are no allégations in the bill to support 
a claim for damages, that feature of the case will be disregarded. 

Counsel for défendant, in support of the demurrer, seek to main- 
tain two propositions : First. That the approval of the Secretary 
of the Interior is not necessary to the validity of a conveyance by 
an adult heir of an Indian allottee. Second. The complainants can- 
not maintain this action, as, the défendant being in possession of the 
land, the remedy at law is adéquate. 

As to the first proposition, it is only necessary to refer to section 
7, Act March 27, 1902, c. 888, 32 Stat. 275, which is in the follow- 
ing language: 

"Sec. 7. That the adult heirs of any deceased Indian to whoni a trust or 
other patent containing restrictions upon aliénation has been or shall be 
' issued for lands allotted to him, may sell and convey the lands inherited from 
such décèdent, but in case of minor heirs their interests shall be sold only 
by a guardian duly appointed by the proper court upon the order of such court, 
made upon pétition filed by the guardian, but ail such conveyances shall be 
subject to the approval of the Secretary of the Interior, and when so approved 
shall convey a f ull title to the purchaser, the same as if a final patent without 
restriction upon the aliénation had been issued to the allottee. * * * " 

Manifestly the expression "ail such conveyances" refers to ail 
conveyances made by heirs of deceased Indians to whom a trust or 
other patent containing restrictions upon aliénation had been issued. 
The only conveyances spoken of in the section quoted are convey- 
ances by adult and minor heirs. An adult heir can convey with the 
approval of the Secretary of the Interior, but a minor heir, being 
incompétent to make a conveyance; must convey, if at ail, through 
a guardian. But whether the conveyance is by the adult heirs or 
by the guardian, it must receive the approval of the Secretary of 
the Interior. It would seem that if the expression "ail such con- 
veyances" were to be limited at ail, , they must be liniited to adult 
heirs, as there would be some reason for holding that as to minor 
heirs the lâw had imposed the responsibility of the sale on the court. 
This position, however, if sound, would not help the défendant, 
as the conveyance in this case was made by an adult heir. No con- 
struction of the law ought to be adopted which would leave the 
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Indian heir free to convey without any supervision, unless the lan« 
guage of the statute leaves no other reasonable alternative. 

As was said by the Court of Appeals of this circuit in United States, 
v. Thurston County, 143 Fed. 291, 74 C. C. A. 429: 

"The act of 1902 (Aet Mardi 27, 1902, c. 888, 32 Stat. 275) authorized thèse 
heirs to sell and convey their inherited lands only when the proposed sales 
were approved by the Secretary of the Interior. It thereby vested in tha 
Seeretary of the Interior plenary power to permit or to forbid the sale pro- 
posed. The whole is greater than any of its parts, and includes them ail, and 
the authority to allow or to prohibit proposed sales neeessarily included the 
power to consider and détermine the terms and conditions on which such sales 
should be approved." 

The first contention of defendant's counsel, thèrefore, must be 
overruled. 

In regard to the second contention, it is necessary to consider in 
the first instance the nature of the title held by complainants. In 
United States v. Rickert, 188 U. S. 436, 23 Sup. Ct. 480, 47 L. Ed. 
532, the Suprême Court uses the following language: 

"The word 'patents,' where it is first used in this section (Act Feb. 8, 1887, 
c. 119, § 5, 24 Stat. 389), was not happily chosen to express the thought which, 
it is clear, ail parts of the section being considered, Congress intended to ex- 
press. The 'patents' hère referred to (although that word has various mean- 
ings) were, as the statute plainly imports, nothing more than instruments 
or memoranda in writing, designed to show for a period of 25 years the 
United States would hold the land allotted in trust for the sole use and 
beneflt of the allottee, or, in case of his death, of his heirs, and subsequently, 
at the expiration of that period — unless the time was extendeû by the Prési- 
dent — convey the fee, discharged of the trust and free of ail charge or in- 
cumbrance. In other words, the United States retained the légal title, giving 
the Indian allottee a paper or writing, improperly called a patent, showing 
that at a particular time in the future, unless it was extended by the Président, 
he would be entitled to a regular patent conveying the fee. This interpréta- 
tion of the statute is in harmony with the explicit déclaration that any con- 
veyance of the land, or any contract touching the saine, while the United States 
held the title in trust, should be absolutely null and void." 

The primary object of this action being to hâve the conveyance 
from Yellow Horse to Leslie declared invalid and canceled of rec- 
ord as a cloud upon the title, no action at law would be adéquate 
to accomplish this purpose. The complainants, having the légal ti- 
tle, mây thèrefore maintain this action to remove the cloud there- 
from, unless they are precluded by the rule of equity jurisprudence 
that requires that a party be in possession of land in order to main- 
tain an action to quiet the title thereof. The complainants are con- 
stantly maihtaining actions to cancel patents to lands conveyed by 
them where the possession of the lands is actually in others than the 
United States, and it is doubtful whether the equity rule referred 
to applies in ail its force to complainants, as the United States hâve 
the actual possession of only comparatively few tracts of land. Lay- 
ing aside, however, the discussion of this question, it is certainly 
true that complainants hâve the same rights in bringing this action 
in the state of South Dakota as any other suitor would hâve. 

Sections 675 and 678, Rev. Code Civ. Proc. S< D., are as follows: 
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"Sec. 675. An action may be brought by any person against another who 
claims an estate or interest in real property adverse to him, for the purpose 
of determining such adverse claims." 

"Sec. 678. In an action brought by a person out of possession of real prop- 
erty, to détermine an adverse claim or an interest or estate therein, tbe 
person making such adverse claims and persons in possession may be joined 
as défendants, and if the judgment be for the plaintiff he may hâve a writ for 
the possession of the premises, as against the défendant in the action, against 
whom the judgment has passed." 

In the case of Ely v. New Mexico & Arizona Ratlway Co., 129 
U. S. 291, 9 Sup. Ct. 293, 32 L. Ed. 688, the Suprême Court spoke 
as follows concerning similar laws of the territory of Arizona: 

"The manifest intent of the statute, as thus amended, is that any person 
owning real property, whether in possession or not, in which any other person 
claims an adverse title or interest, may brins an action against him to déter- 
mine the adverse claim and to quiet the plaintiff's title. It extends to cases 
in which the plaintiff is out of possession and the défendants in possession. 
and in which at common law the plaintiff might hâve maintained ejectment" 

In Wehrman v. Conklin, 155 U. S. 314, 15 Sup. Ct. 132, 39 L. 
Ed. 167, the Suprême Court, in speaking of similar laws of the state 
of Iowa, used the following language: 

"This method of adjusting titles by bill in equity proved so convenient that 
in many of the states statutes hâve been passed extending the jurisdiction of 
a court of equity to ail cases where a party in possession, and sometimes 
out of possession, seefcs to clear up his title and remove any cloud caused by 
an outstanding deed or lien which he claims to be invalid, and the existence of 
which is a threat against his peaceable occupation of the land and an obstacle 
to its sale. The inability of a court of law to afford relief was a strong argu- 
ment in favor of extending the jurisdiction of a court of equity to this class of 
cases. The statute of Iowa upon which this bill is based is an example of this 
législation, and provides (section 3275) that an action to détermine and quiet 
title to real property may be brought by any one having or claiming an interest 
therein, whether in or out of possession of the same, against any person claim- 
ing title thereto though not in possession. It will be observed that this statute 
enlarges the jurisdiction of courts of equity in the following particulars: (1) 
It does not require that the plaintiff should hâve been annoyed or threatened 
by repeated actions of ejectment. (2) It dispenses with the necessity of his 
title having been previously established at law. (3) The bill may be flled by 
a party having an équitable as well as a légal title. (4) In some states it is 
not even necessary that the plaintiff should be in possession of the land at 
the time of flling the bill. 

"Thèse statutes hâve generally been held to be within the constitutional pow- 
er of the Législature ; but the question still remains to what extent they will 
be enforced in the fédéral courts, and how far they are subservient to the 
constitutional provision entitling parties to a trial by Jury, and to the ex- 
pressed provision of Rev. St. § 723 (U. S. Oomp. St. 1901, p. 583), inhibiting 
suits in equity in any case where a plain complète and adéquate reinedy may 
be had at law. Thèse provisions are obligatory at ail times and under ail 
circumstances, and are applicable to every form of action, the laws of the 
several states to the contrary notwithstanding. Section 723 has never been 
regarded, however, as anything more than declaratory of the existing law 
(Boyce v. Grundy, 3 Pet. 210, 7 L. Ed. 655), and, as was said in N. Y. Guaranty 
Company v. Memphis Water Co., 107 TJ. S. 205, 210, 2 Sup. Ct. 279, 27 L. Ed. 
484, 'was intended to emphasize the rule, and to impress it upon the attention 
of the court' It was not intended to restrict the ancient jurisdiction of courts 
of equity, or to prohibit their exercise of a concurrent jurisdiction with courts 
of law in cases where such concurrent jurisdiction had been previously up- 
held. Again, in the same case, the court uses the following language: 'The 
real question, then, to be determined in this case is whether the plaintiffs hâve 

167 F.— 43 
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an adéquate remedy at law ; if they hâve, then section 723 Is controlling, and 
hotWithstandihg the local practice under the Code, where no discrimination 
is made between actions at law and in equity, they authorize such suit, the 
fédéral courts will not entertaîn the bill, but will remit the parties to their 
remedy at law." 

In Darragh v. H. Wetter Manufacturing Co. f 78 Fed. 14, 23 C. 
C. A. 609, the Court of Appeals for this circuit, in holding that un- 
der the laws of Arkansas a simple contract creditor might file a cred- 
itors' bill without first reducing bis daim to judgment, spoke as fol- 
lows: ,. 

"Upon acaréfnl revlew of ail thèse authorities, and especlally in view of 
the last twp cases to which we hâve adverted, it may, we think, be saf ely 
said thai the following rules relative to the jurisdiction and power of the 
fédéral courts to enforce rights creatéd, and to administer remédies provided. 
by states*; statutes for enforeement and administration in the courts of the 
state, Haye been flrmly estàblished in the 5urisprudence of the United States. 
Rights, created or provided by the statutes of the states to be pursued in the 
sta té courts, may be enforced and adminlstered in the fédéral courts, either 
at law, in equity, or in admiralty, as the nature of the new rights may require. 
Ex parte McNeil, 13 Wall. 236, 20 L. Ed. 624) Cummings v. Banks, 101 TJ. 
S. 153, 157, 25 L. Ed. 903; Trust Co. v. Krumselg,,172 U. S. 351, 19 Sup. Ot. 
179, 43 L. Ed. 474. 

"An émargement of équitable rights by statutes of the states may be ad 
ministeted by the national courts as well as by the courts of the states. Case 
of Brôdérick's Will, 21 Wall. 503, 520, 22 L. Ed. 599; Clark v. Smith, 13 Pet. 
195, 202, 10 I* Ed. 123; Holland v. Challen, 110 U. S. 15, 25, 3 Sup. Ct. 495, 
28 L. Ed. 52; Frost v. Spitley, 121 U. S. 552, 557, 7 Sup Ct. 1129, 30 L. Ed. 
1010; Reynolds v. Bank, 112 U. S. 405, 5 Sup. Ct 213, 28 L. Ed. 733; Chap 
man v. Brewer, 114 TJ. S. 158, 170, 171, 5 Sup. Ct. 799, 29 L. Ed. 83; Gormley 
v. Clark, 134 U. S. 338, 348, 349, 10 ^Up. Ct. 554, 33 L. Ed. 909; Cowley v. 
Railroad Company, 159 U.S..569, 583, 16 Sup. Ct. 127, 40 L. Ed. 263. 

"A pârty by going into-a national court dôes not lose any right or appropri- 
atè remedy of which hé might hâve availed himself in the state courts of 
the sàirie lbcality. Ex parte McNiel, 13 Wall. 236, 20 L. Ed. 624; Davis v. 
Gray, Ï6 Wall. 203, 221, 21 L. Ed. 447; Cowley v. Railroad Co., 159 D. S. 569. 
583, 16 $up. Ct. 127, 40 L. Ed. 263." 

The Court of Appeals in the case last citéd was not considering 
the question as tohow far section 723 of the Revised Statutes (U. 
S. Cornp. St. 1901, p. 583) would. prohibât the enforeement of remé- 
dies provided by states'. statutes; and the case is cited for the pur- 
pose of showing that the national courts will enforce such remédies, 
unless there is some fuie df equity or some statute of the United 
States prohibiting such enforeement. In the opinion of the court, 
there is no remedy at comrnon law whereby the complainants could 
obtain- the relief for which they ask, and therefore they may avail 
thëmseïvés in this court of the, provisions of the laws of South Da- 
kota hereinbefore quoted, and maintain this action although the de- 
fendant i s in possession. ■> 

The demtifrer, therefore, will be oVerrùled, with leave to the dé- 
fendant tpanswer on or before thé néxt rûle day. 
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LOCKARD et al. v. ST. LOUIS & S. F. R. 00. 
(Circuit Court, W. D. Arkansas, Ft. Smith Division. February 3, 1909.) 

1. Railboads (§ 394*)— Injubt to Pebson on Tback— Action fob Damages— 

Pleading. 

The cornplaint, in an action against a railroad company and the engineer 
of a train to recover for the death of a person killed on the track, constru- 
ed, and held to state only a cause of action for négligence on the part of 
the engineer in failing to keep a lookout as required by the Arkansas stat- 
nte (Kirby's Dig. Ark. § 6607). 

[Ed. Note.— For other cases, see Rallroads, Dec. Dig. S 394.*] 

2. Removal or Causes (§ 61*)— Sepabable Contbovebsies— Joint ob Sevebal 

Causes of Action. 

Kirby's Dig. Ark. § 6607, which makes lt the duty of ail persons running 
railroad trains to keep a constant lookout for persons or property on the 
track, and provides that "If any persons or property shall be killed or ln- 
jured by the neglect of any employés of any railroad to keep such look- 
out the company owning and operatlng any such railroad" shall be liable 
In damages, gives a right of action against the company alone and not 
against the négligent employé; and, since no right of action for failure-to 
keep a lookout exists at common law, the cornplaint in an action against 
a railroad company and its engineer to recover for the killing of a person 
on the track, the alleged négligence belng the failure of the engineer to 
keep such lookout, does not state a cause of action against the engineer, 
although lt may In terms allège the joint négligence of both défendants, 
and the cause is rcmovable from a state to the fédéral court by the rail- 
road company lf a citizen of another state. 
[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. | 61.* 
Separable controversy, see notes to Robbins v. Ellenbogen, 18 C C A. 
86; Mecke v. Valleytown Minerai Co., 35 0.C.A. 155.] 

On Motion to Reconsider Order Remanding Cause to State Court. 

Sam Lawrence and F. A. Youmans, for plaintifïs. 
B. R. Davidson, for défendant. 

ROGERS, District Judge. This case is before me on a motion 
for a reconsideration of an order remanding it to the state court. 
When the original motion was before the court, it was decided upon 
the case of Alabama Great Southern Railway Company v. Thomp- 
son, 200 U. S. 206, 26 Sup. Ct. 161, 50 L. Ed. 441. On the motion 
to reconsider, I gave this case a more careful considération, and 1 
hâve examined with much greater care the Thompson Case, supra, 
and hâve concluded that the action of the court in remanding this 
case was an error. 

In the first place, an analysis of the cornplaint shows clearly that 
the case made upon its face is one of simple négligence, in the fail- 
ure to keep a lookout, as the statute required, by Daniels, who was 
the engineer of the train which killed the deceased. The statute un- 
der which the case is brought reads as follows: 

"It is the duty of ail persons running trains in this state upon any railroad 
to keep a constant lookout for persons and property upon the track of any 
and ail rallroads, and if any persons or property shall be killed or injured by 
the neglect of any employés of any railroad to keep such lookout, the company 
owning and operating any such railroad shall be liable and responsible to the 

•For other cases >ee «une topio & { nWmbek In Dec. ft Ad. Digs. 1907 to date, & Rep'r Indexes 
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person injured for ail damages resulting from neglect to keep such lookout, 
and the burden of proof shall- devolve upon such railroad to establisb. the f act 
that tais duty has been perf ormed." 

That section gives a right of action, to one who is injured in 
person or property by the failure of those who are running the train, 
against the Company which owns and opérâtes the railroad, for the 
failure of those running the train to keep a lookout, but it does not 
give any right of action against the persons who are running the 
train. This statute is in dérogation of the common law. No right 
of action existed at common law for failure to keep a lookout. The 
common law only held the railroad company liable for an in jury 
to one trespassing upon its track aftèr the trespasser was discovered 
by those operating the train, and orily then when they were guilty 
of négligence in not ayoiding the ih jury. The rule of construction 
is that where the statute is in dérogation of the common law it shall 
be strictly construed, and the provisions of this statute should not be 
construed to give a cause of action against any one except the rail- 
road company. If it had been the purpose of the Législature to hâve 
given a cause of action against the engineer running the train, it 
would hâve been an easy matter to hâve said so. The Législature 
did not say so, and therefore it must follow that it did not intend 
to give the action. Keeping this in view, this complaint (which is 
inartistically drawn) in one place charges that it was the duty of the 
défendants— ^that is, the railroad company and Daniels, its code- 
fendant and engineer, "to keep a constant lookout for persons upon 
the said railroad track." It is absurd to say that the railroad com- 
pany should keep a lookout. The lookout could only be kept by its 
employés running the trains, and the statute does not require a rail- 
road company to keep a lookout. So, the charge that it was the 
duty of both défendants to keep a lookout is of no avail, because the 
statute fixes the duty upon those who are running the train, and 
there is no concurrent duty upon the part of the défendant railroad 
company. The charge, therefore, ih the complaint that it was the 
duty of the railroad company to keep a lookout is made futile by 
the terms of the statute, which in effect négatives any such duty 
upon the part of the railroad company. So that there was no joint 
duty growing out of that allégation of the complaint. But there is 
another allégation in the complaint which charges that the engineer, 
. Daniels, in charge of said train — 

"did discover and conld by the exercise of ordinary care hâve discovered, if he 
had been keeping a constant lookout, as the law requires, William T. Lockard 
on said railroad track for a distance of 300 yards ahead, and after seeing 
him, and with the exercise of ordinary care could hâve seen that the said Wil- 
liam T. Lockard was unconscions of the approach of said railroad train, wrong- 
fully, negligently, and carelessly f ailed and ref used to give any danger signais, 
or to check the speed of the said train so as to avoid injuring him, the said Wil- 
liam T. Lockard ; but, on the contrary, recklessly, negligently, and carelessly 
ran the said train on, to, and against him, the said William T. Lockard," etc. 

Upon examining this complaint, the court was of opinion that it 
contained tw.o distinct and contradictory causes of action imprpperly 
pleaded and joined, and that it was for the state court to say what 
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steps should be taken to separate thèse causes of action and to com- 
pel the plaintiff to elect upon which he would rely, because both could 
not be true; but, upon a more careful and thorough considération 
of the subject, I hâve reached the conclusion that thèse passages, 
taken as a whole and in connection with other parts of the complaint, 
simply intend to state that the said défendants were guilty of nég- 
ligence, and not that they willfully and intentionally ran the train 
over the said Lockard after seeing him. The court's mind at the 
time was influenced by the words "wrongfully, negligently, and care- 
lessly," and the further words "recklessly, negligently, and careless- 
ly," as intending to convey the idea that thé act was willful, but thèse 
words, and stronger ones, hâve been construed in like cases to mean 
nothing more than négligence, and do not mean to charge that the 
killing was willfully done. C, C, C. & St. L. v. Tartt, 64 Fed. 823, 
12 C.C. A. 618. 

Giving thèse words the construction there placed upon them by 
the Circuit Court of Appeals for the Seventh circuit (and I hâve 
concluded the opinion sound upon that subject), the cause of action 
hère stated is one of pure and simple négligence in not keeping a look- 
out, and therefore running over deceased, William T. Lockard, with- 
out seeing him. Viewed from that standpoint, no joint cause of ac- 
tion is stated in this complaint, because the cause of action given 
by the statute to which I hâve referred is against the railroad Com- 
pany alone, and not against its employé. The railroad company is 
simply liable because of the négligence of its servants, under the 
doctrine of respondeat superior. There are two décisions much more 
récent than any of those cited by counsel which bear directly on this 
subject. One is Chicago, Rock Island & Pacific R. Co. v. Stepp et 
al. (C. C.) 151 Fed. 908, the opinion being delivered by Judge Phil- 
lips, but under a statute much more elaborate, but in substance and 
principle the same as that upon which this action is brought. After 
discussing the statute, and the décisions on the subject, he says : 

"It is scareely necessary to add that where the pétition on its face, as in this 
case, and the pétition for removal, show that the actual relation of the local 
défendant Collier was that of a mère engineer in the employ of the railroad 
company, against whom no recovery can be had under the statute on which 
the action is predicated, the mère subséquent allégation in the pétition that 
'the défendants' negligently did so is ineffective to prevent the railroad com- 
pany, a nonresident corporation, from removing the case into this jurisdiction. 
Gustafson v. Chicago, Rock; Island & Pacific Railway Company (C. C.) 128 Fed. 
85." 

The facts as stated in the opinion are practically the same as those 
stated in this complaint. 

In Atlantic Coast Line R. Co. v. Bailey (C. C.) 151 Fed. 891, Judge 
Speer, delivering the opinion of the court, says : 

The pétition, which is in the usual form under the practice of 
this state, allèges that the petitioner was working under a certain 
car, removing and replacing sills, and his work had been almost com- 
pleted — 

"when the said J. F. Bailey came to said car, and, without notice or warning 
to petitioner, placed a jack under said car at the end opposite to where peti- 
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tioner was working, and raised the same while petitioner was under the car. 
He raised the said car by the use of said jack, and removed the two stands 
and blocks thereon which supported said car at that end." 

It is also alleged that by reason of the insecure placing of the jack 
the car began.td fall down, that petitioner then made a rush to get 
from under the car, and — 

"in doing so his foot was caught under a scantling which was being used to de- 
tach the said sills from the flooriug of said car, whereby he was thrown head- 
long to the ground, his left kneé striking a pièce of iron belonging to said car 
which was lying upon the ground." 

For the resulting injuries, he charges in his pétition that J. F. 
Bailey and the Atlantic Coast Line are jointly liable for concurrent 
négligence, and claims that there is no separable controversy. 

The weight of authority upon the principle hère involved is ex- 
pressed by Creagh v. Equitable Life Assurance Society (C. C.) 88 
Fed. 1, in the following language : 

"When a master is made liable for the négligent or wrongful act of his serv- 
ant, solèly upon the ground of relatlonship between them, and the applica- 
tion q>f ,the rule respondeat superior, and not by reason of personal participa- 
tion in the négligent or wrongful act, he is liable severally, and not jointly, 
with the servant." 

The learned Circuit Court continues: 

"I considèr it a logical séquence from this rule that, although the master 
and his delinquent servant be naméd as codefendants in such an action, the 
coiuplaint shows affirumtisely that there is no joint liability, and that either 
défendant may properly claim that there is a separable controversy between 
himself and the plaintiff." 

See, also, Helms v. Northern Pacific R. Co. (C. C.) 120 Fed. 389; 
Prince v. Illinois Cen. R. Co. (C. C.) 98 Fed. 1; Gableman v. Peoria, 
etc. (C. C.) 82 Fed. 790. It is true that the Suprême Court of the 
United States, in Chesapeake, etc., R. Co. v. Dixon (Chief Justice 
Fuller loquitur) 179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 121, has 
held that, when concurrent négligence on the part of a railroad Com- 
pany and its employé was charged, the liability of the défendants 
was joint, the cause of action entire, and the controversy was not 
separable as rhatter of law. That case, however, is very clearly dif- 
ferentiated from the one at bar. Hère the language of the pétition 
is as follows: 

"Said injury was caused by the joint and concurrent négligence of said 
Atlantic Coast Line Railroad Company and said J. F. Bailey in raising said 
car while petitioner was working under the same, and by removing said stands 
while petitioner was working under said car, and using and placing said jack 
in such manner as to permit it to fall, the falling of said car and the consé- 
quent injury to your petitioner beiug the direct conséquence of said négligent 
acts. Petitioner spécifies each of said acts as négligence, and allèges them to 
be the proxiinate cause of his injury." 

Négligence or liability is not necessarily joint merely because the 
pleader so charges it in terms. The déduction of joint négligence 
must be based upon spécifie facts in the pétition which justify it. It 
is nowhere ajleged how or when the company participated in the nég- 
ligence or caused the injury. There is no logical construction of the 
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above language, taken in connection with other paragraphs, than that 
J. F. Bailey alone committed the alleged tort, and the company is 
sought by the pleader to be made liable therefor solely as employ- 
er, under the rule of respondeat superior. The supposition from 
thèse averments that the corporation participated in "raising" the 
car, "placing" the jack, would seem somewhat strained. That gen- 
erality in the description of joint négligence did not exist, however, 
in Railroad Co. v. Dixon, supra, the case before the Suprême Court, 
where it was charged: 

"That the négligence of the corporate défendant was done by and through 
its said servants and other of its servants then and there in its employaient, 
and said négligence was the joint négligence of ail the défendants." 

This appears in the language of the Chief Justice : 

"Assuming this averment to be inconsistent with a charge of direct action 
by the company, it may nèvertheless be held to amount to a charge of con- 
current action when coupled with the previous averment that (the deceased) 
was killed while crossing the track at a turnpike crossing, by the négligence 
of the company and the other défendants in charge of the train. The négli- 
gence may hâve consisted in that. the train was run at too great speed, and in 
that proper signais of its approach vvere not given ; and if the speed was per- 
mitted by the company's raies, or not forbidden, though dangerous, the négli- 
gence in that particular and in the omission of signais would be concurrent. 
Other grounds of concurring négligence may be imagined." 

It will be observed that in the case at bar there is no allégation of 
either joint or concurrent négligence upon the part qf the two de- 
fendants, and there are no facts stated in the complaint from which 
any just déduction câh be drawn that there was any act of négligence 
except that of the défendant in failing to keep a lookout. Indeed, 
it is shown by positive testimony (of the plaintiff's attorney Mr. Sam 
Lawrence) as follows: 

"Q. There was no dereliction on the part of the company itself except 
through Mr. Daniels? A. No, I reckon not, as I understand the law. I may be 
wrong àbout that." 

There was, nothing, therefore, alleged in the complaint as to how 
or when the défendant company participated in the négligence, or 
caused the injury, and there is no logical construction of the com- 
plaint from which any déduction can be had other than that the nég- 
ligence complained of is that of the défendant Daniels in failing to 
keep a lookout, and that the company is sought by the pleader to be 
made liable therefor under the rule respondeat superior. It seems 
to me that this décision of Judge Speer's is full of common sensé 
and sound law. Both of thèse décisions were delivered in 1907, after 
the Thompson Case, supra, and after the case of Wecker v. National 
Enameling & Stamping Company, 204 U. S. 177, 27 Sup. Ct. 184, 
51 L,. Ed. 430, which last-named case makes it clear that the Su- 
prême Court did not intend that the Thompson Case, supra, should 
hâve as broad a construction as the court placed upon it when it 
fôrmally ruled upon the motion to remand. In the Wecker Case, 
supra, the court heard the évidence on the ' question of fraud, and 
sustained the jurisdiction of the court upon the merits. In the case 
at bar, but for the évidence of the witness Lawrence, there would be 
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no possible doublas to theduty of the court to retain the case hère, 
because no issue was made in the pétition for removal charging 
fraud, and in the absence of Lawrence' s testimony it would hâve been 
taken as confessed ; but Lawrence testified that he had no idea in 
joining Geo. Daniels for the purpose of defeating this court of its 
jurisdiction; that he thought he was jointly liable, and still thinks 
so. But that does not meet the situation. The trouble is he has not 
alleged any facts in the complaint showing joint liability, and he has 
not alleged any joint or concurrent acts of négligence, even as a 
conclusion of fact or law, and, as heretofore shown, the proper con- 
struction of his complaint relieves Daniels under the statute stated, 
and under the doctrine of respondeat superior, f rom any liability 
whatever. 

There are two facts which differentiate the Thompson Case, supra, 
from the one at bar. In the former the suit, so far as the opinion 
shows, was not brought under any statute; in this case it was. In 
the Thompson Case the charge was négligence upon the part of the 
conductor and engineer, who were made défendants with the rail- 
road .company, and who had the management and control of the 
train, for simple négligence upon the part of the employés. In the 
case at bar the charge of négligence is the "failure to keep a look- 
out." In the class of casés to which the Thompson Case belongs, the 
court said that the décisions in England and in this country were in 
conflict as to whether the servant is jointly liable with the master 
where the only négligence is that of the servant ; but in the case 
at bar there can be nq conflict, for "the failure to keep a lookout" 
is made açtionable against the master only. The resuit is that the 
allégation of négligence in this case as against the engineer in keep- 
ing no lookout is not a cause of action as against him at ail. Why? 
Because that was not a cause of action at common law, and it is not 
made so by statute. It follows that there is no cause of action stated 
against the engineer in any aspect of the complaint. The real cause 
of action in this suit is one against the railroad company only, in 
which Daniels is made a party without any semblance of liability, 
joint or otherwise. It matters not, therefore, whether the intent of 
the pleader was to make Daniels a party to defeat the jurisdiction 
of the court or not, since in any event, without référence to the 
purpose, the complaint states. no cause of action as stated against 
him, and, no cause of action being stated against him, the railroad 
company had the right to remove the cause against it to this court. 
In ôthëi" words, the cause of action is made separable because there 
is no cause of action stated against Daniels, and could not be under 
the statute under which , this suit was brought. Prince v. 111. Cen. 
R. Co. (C. C.) 98 Fed. 1; Helms v. Mo. Pac. Ry. Co. (C. C.) 120 
Fed. 389. 

The court, therefore, feels that the order heretofore made remand- 
ing this cause should be revoked, and the motion to remand over- 
ruled. It is so ordered. 
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ORIGINAL CONSOL. MINING CO. v. ABBOTT. 

(Circuit Court, D. Montana. August 10, 1908.) 

No. 268. 

1. Equity (§ 42*) — Jubisdiotion of Subject-Matteb— Waiveb of Objection 

BY FlLING CROSS-BlLL. 

The flling by a défendant of a cross-bill alleging new faets and praying 
for affirmative relief is a waiver of any objection to the jurisdiction of a 
court of equity over the subjeet-matter of the suit. 

[Kd. Note. — For other cases, see Equity, Cent Dig. f 119; Dec. Dig. 
I 42.*] 

2. Mines and Minerais (§49*) — Adverse Possession— Pbesumptions and 

burden of pboof. 

The owner in fee of a patented Iode mining claim is presumed to be in 
possession of the surface ineluded within the Unes of the location, and 
the burden of proof rests on one claiming any part thereof by adverse 
possession. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. § 49.*] 

3. Adverse Possession (§ 85*) — Présomption and Bubden of Proof— Ten- 

ANCY. 

Possession of real property shown to hâve been at one time a tenancy 
at will from the owner of the fee is presumed to hâve continued such, 
and cannot become adverse against the owner unless the tenant has openly 
repudiated the relationship in terms or by some act necessarily evincing 
such intention. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dig. § 656; 
Dec. Dig. § 85.*] 

4. Adverse Possession (§ 43*) — Tacking Successive Possessions— Chabac- 

ter of Former Possession. 

The successor in possession of a tenant at will, who at ail times recog- 
nized the rîghts of the owner, cannot tack the possession of such tenant to 
his own for the purpose of making title by adverse possession. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dig. § 224; 
Dec. Dig. § 43.*] 

In Equity. 

The Original Consolidated Mining Company, a corporation of the State of 
"Washington, on January 26, 1905, brought its bill as complainant against 
Wheelock H. Abbott, a citizen of the state of Montana, as défendant, alleging, 
in substance, that it is the owner in fee, in the possession, and entitled to the 
possession of the Steward Iode mining claim, located in Silver Bow county, 
Mont., patent for which the United States had issued, on May 29, 1879, to the 
predecessors in interest of the complainant; that ever since said date com- 
plainant and its predecessors in interest hâve been in the lawful, quiet, peace- 
able, and undisturbed possession of said Steward Iode, together with ail of 
the surface rights, and ail the rights to the ores, minerais, and mineral-bear- 
ing rock, veins, ledges, and deposits contained within the exterior limits of 
said Iode, the tops or apexes of which lie within the exterior limits thereof; 
that the défendant claims an estate or interest in said Iode, or in some part 
or parcel thereof, adverse to the complainant; that the said claim of the 
défendant is without any right, and that the défendant has no estate, right, 
title, or interest whatever in the said Iode, or any part thereof. The com- 
plainant prayed that défendant be required to set forth the nature of his 
claim, and that ail adverse claims of the défendant be determined by decree 
of the court ; that It be adjudged that the défendant has no estate or interest 
whatever in or to any part of said Steward Iode, and that the title of the 
complainant to said Iode is good and valid; and that the défendant be for- 

•For other ceae» see same topic & S numbee In Dec. & Am. Dig». 1907 to date, £ Rep'r Indexes 
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ever enjoined and debarred from asserting any daims whatever in or to any 
part of said Iode, adverse ta the complainant. 

In his answer, the défendant set up that ne clahns ownership of only a 
portion of the ground embraced in the Steward çlaim, of whieh portion he is, 
and ever since Àpriï 26, 1900, bas been, continuously and withôut interruption, 
to the knowledge of complainant aBd: its predecessors in interest, in posses- 
sion ; that while said ground was granted to the predecessors in interest of the 
complainant on May 29, 1879, n'eitner the complainant, nor any grantor to, nor 
any predecessor in interest of, complainant, has been possessed of any portion 
of said ground claimed by défendant within 24 years preceding the filing of 
the bill of complainant; that on May 29, 1880, William A. Clark was the 
owner as of his own demesne in fee of ail of said ground, and that he never 
at any time between May 29» 1Ç80, and February 3, 1900, conveyed any portion 
of said ground to any person or corporation ; that on June 20, 1881, one Sand- 
berg, without leaye, let, lease, perjnission, or consent of William A. Clark, 
éntèred upon said ground and ùsed" the same, by placing cabins, corrals, fences, 
and building stone thereon, and used the whole thereof as a stoneyard ; that 
for the full period of five years next succeeding June 20, .1881, said Sandberg 
was in the, open, honest, adverse, uninterrupted, eohtinupus, hostile, and notori- 
ous possession of said ground, under color of title of an instrument in writing 
made to him on said date granting said ground; that for the full period of 
10 ;: years succeeding June 21, 1881, said Sandberg was in the open, honest. 
adverse, uninterrupted, continuous, hostile, and notorious possession of said 
ground; that said Sandberg was in the open, notorious, honest, adverse, un- 
interrupted, continuous, and hostile possession of said ground for the entire 
period of time commencing on Jupe 20, 1881, up to and until April 26, 1900. 
claiming to own the same j that Sandberg never sought or obtained the 
consent or permission of Williams A. Clark, or any one else, to use, occupy. 
and enjoy the said ground, nor did said Sandberg ever teuder or pay to 
William A. Clark, or to any' other person, any money as rent therefor, nor did 
he ever admit that any other person than hiinself had any right, title, or in- 
terest in the said ground during any of the said, time; that on April 26, 1900, 
saM Sandberg conveyed sàid ground to one Patrick J. Hènnessy; that on 
the same day said Hènnessy, by deed, conveyed an undivided half interest 
thèréin to the défendant ; that thereafter, on Noyember. 23, 1904, said Hènnes- 
sy, by déed, conveyed thé' other undivided half interest in said ground to the 
défendant; and that, therefore, défendant avers he is the owner as of his 
own demesne in fee simple absolute of ail of said ground from the surface to 
the'center of the earth, and of ail space and substances embraced within 
the liinits of the planes formed by projecting its surface boundaries to the 
çenter of the earth. The défendant thereupon filed its cross-bill for affirma- 
tive relief , and prayed f or adecree adjudging that the titïe of the défendant 
is good and valid, and thàt complainant be for ever enjoined and restrained 
and debarred from asserting any clalm whatever to said ground adverse to the 
défendant. 

The complainant flled its replication to thé bill, denying the averments of 
thé answer, and filed its answer to the cross-bill, denying', in substance, the 
allégations thereof. The cross-complainant filed its replication to the answer 
of the çross-defendant, denying the averments thereof. Thereupon the testi- 
inoiiy was taken before an examiner. 

W. M. Bickford and Geo. F. Shelton, for complainant. 
Robt. B. Smith, H.. L,. Maury, and S. Hogwoll, for défendant. 

HUNT, District Judge .(after stating the facts as above). My opin- 
ion is that the court has jurisdiction of the suit, and can détermine the 
merits. Such a ruling can safely be put upon the ground that the dé- 
fendant, having filed a cross-bill alléging possession in himself, and 
praying for équitable relief, has waived the questipn of jurisdiction. 
Srhall v. Peters (C. C.) 104 Fed. 401; Mining Company v. Mining 
Company (C. C.) 139 Fed. 838 ; Radcliffe v. Scrubbs, 46 Ark. 96; 
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Bâtes on Fed. Equity Procédure, § 386; Lowenstein v. Glidewell, Fed. 
Cas. No. 8,575 ; Daniell's Ch. Plead. & Prac. § 1553 ; Brown v. Lake 
Superior Iron Co., 134 U. S. 530, 10 Sup. Ct. 604, 33 E. Ed. 1021 ; 
Story's Equity Pleadings, § 399. 

Upon the merits, complainant should prevail. The title in fee, as 
does the title of record, stands in the name of the Original Consolidat- 
ed Mining Company. This title rests upon the patent of the United 
States, issued to complainant's predecessors in interest on May 29, 
1879, and also upon use and occupation of the ground under the sur- 
face for mining purposes. The presumptions in favor of the holder of 
a patent for a Iode mining claim are in favor of the right of possession 
and enjoyment of ail the surface included within the lines of the loca- 
tion, and of ail veins, Iodes, or ledges throughout their entire depth, the 
tops or apexes of which lie inside of such surface lines extended down- 
ward vertically. Section 2322, Rev. St. U. S. (U. S. Comp. St. 1901, 
p. 1425); Maloney v. King, 27 Mont. 428, 71 Pac. 469; Lindley on 
Mines, § 780. See, also, section 486, Code Civ. Proc. Mont. 1895 
(Rev. Codes, § 6435). 

The burden of proof is upon défendant and cross-complainant, who 
claims by adverse possession. Section 486, Code Civ. Proc. Mont.; 
McConnell v. Day, 61 Ark. 464, 33 S- W. 731. A défendant and cross- 
complainant, claiming by adverse possession, must prove that his pos- 
session was notorious, exclusive, continuous, open, and adverse. Holtz- 
man v. Douglas, 168 U. S. 280, 18 Sup. Ct. 65, 42 L. Ed. 466. 

The évidence sustains the finding by the master that J. E. Sandberg 
occupied part of the surface of the mining claim as a tenant at will, 
recognizing the title of complainant's predecessors in interest. Sand- 
berg never claimed any rights whatsoever, exeept as a tenant at will 
in subordination of his lessors. Défendant bought and took posses- 
sion of the surface, and initiated any further rights that he claims, in 
1900. Under such a condition of facts, he cannot set up title even to 
the surface by adverse possession, unless he vacated and then retook 
possession, or did some act necessarily evincing his intention to put an 
end to the presumed relationship of a continued tenancy at will, and 
unless he held adversely for the period of 10 years. Section 487, Code 
Civ. Proc. Mont. 1895 (Rev. Codes, § 6436). The authorities sus- 
tain the principle that, in a case like this, where it is shown that pos- 
session at a certain time was held in subordination to the title of anoth- 
er, it will be presumed so to continue, and it cannot afterwards become 
adverse as against the latter without proof that it was held in hostili- 
ty to such other's title. It must also be shown that the possessor re- 
pudiated the permissive or subordinate character of the possession as 
it previously existed, and that the full period of limitation has expired 
since such répudiation. Warville on Ejectaient, § 431. 

In Handlan v. McManus, 100 Mo. 124, 13 S. W. 207, 18 Am. St. 
Rep. 533, the Suprême Court of Missouri said : 

"There is no doubt that possession, to be of any avail as a défense under 
the statute of limitations, must be adverse, and not subordinate to the true 
title. The possession cannot be adverse so long as it is held under a lease or 
lieense. * • * " Bond v. O'Gara, 177 Mass. 139, 58 N. E. 275, 83 Am. St. 
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Rep. 265; Antferson v. McCormick, 1S Or. 301, 22 Pac. 1062; Deputron v. 
Young, 134 U. S. 241, 10 Sup. Ct. 539, 33 li. Ed. 923. 

Défendant cannôt tack the possession of Sandberg, which wâs not 
adverse, but permissive, to his ovvn possession so as to let him acquire 
adverse title; Dâveis v. Collins (C. C.) 43 Fed. 31; Sawyer v. Ken- 
dall, lOCush. (Mass.) 211. 

Believing thèse ■principles are applicable, complainant is entitled to a 
decree as prayed for iu its complaint. So ordéred. 



UXITEIÏ STATES v. NEW YORK MERCHANDISE CO- 

(Circuit Court, S. u. New York. February 15, 1909.) 

No. 5,354. 

OuStoms Dtjties (§ 25*) — Classification— Cut Paste— "Glass." 

Congress in Its tariff législation having distinguished between glass and 
the fonu of glass known as paste, articles, in chief value of paste, eut, 
are not within the provision In Tariff Act July 24, 1897, c. 11, § 1, Schedule 
B, par. 100, 30 Stat. 157 (U. S. Comp. St. 1901, p. 1633), for goods in chief 
value of eut "glass," but are dutiable as manufactures of "paste," under 
paragraph 112, 30 Stat. 158 (U. S. Comp, St. 1901, p. 1635). 

[Ed. Note. — For other cases, see Customs Duties, Cent. DIg. § 46 ; Dec. 
Dig. §25.* 

For other définitions, see Words and Phrases, vol. 2, p. 1808. J 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision belo.w reversée the assessment of .duty by the collector 
of customs at the port of New York. The board's opinion, which is 
reportëd as G. A. 6,808 (T. D. 29,265). re'ads as ïollows, so far as 
pertinent: 

SHÀRRËTTS, General Appraisèr. The goods covered by thèse protests 
conslst Of hatp'ins the hèads of which in ail cases are of morè Value than 
the shaft aad other métal ;parts. The clalm relied upon by the importers is 
that the pins in question are dutifible at 45 . per cent, ad valorem under 
paragraph U2, 30 Stat. 158 (IL S. Comp. St. 1901, p. 1635), as manufactures 
composée! in chief value of "paste," and not at 60 per cent ad valorem, as 
assessed by the collector, under the provision of Tarife Act july 24, 1897, c. 
11, § 1, Schedule B, par; 100, 80 Stat 157 (U. S. Oomp. St 1901, p. 1633), for 
articles composed in chief value of "gjass" çut. * * * It is : conceded that 
the heads thereof are eut, and it ohly remains for the board to détermine 
whether they are in fact paste, and, if.sb, are they inciuded in thé provision' 
of paragraph 100 for articles of glass eut? ■ ' 

In G. A. 6,658 (T,,,D. 28,391), this board bel d . , that pins of the same de- 
scription as tliose np\v in dispute were not commonly knqwn as "jewelry," but 
rievertheiess'affiriiTed the collector's assessment of duty theréoh at 60 per cent 
ad valorem, on this ground that the heads in question were compoSed of 
glass eut;, bence the articles were dutiable under paragraph 100, not para- 
graph 434, Schedule N, 30 Stat, 192 (U. S. Oomp. St. 1901, p. 1676), of the 
présent tariff act. The soliciter of customs in his brief concèdes that the 
goods in dispute, as shown by the évidence, are neither jewelry nor imitation 
jewelry. No attempt was made by the importers, in G. A. 6,658, supra, to 

•For other cases seè same topic &. i numbkk in Dec. & Am.Digs. 1907 to date, & Rep'r Indexes 
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show that the pins were composed in ehief value of the particular kind of 
glass known as "paste," for which reason the board did not consider this 
question, which is the crucial point upon which the présent case hinges. The 
présent tariff aet, as well as former acts, denominatively provided for botb 
glass and paste. Aet Oct. 1, 1890, c. 1244, § 1, Schedule B, 20 Stat. 572, in 
paragraph 108 provided for ail manufactures of glass at 60 per cent, ad val- 
orem, and paragraph 459 Ievied a duty of 25 per cent, ad valorem on manu- 
factures of paste. Aet Aug. 27, 1894, c. 349, | 1, Schedules B, N, pars. 102, 
351, 28 Stat 514, 535, laid différent ratés of duty on paste and glass, while the 
aet of 1897, in paragraph 112, named the two descriptions of glass, but im- 
posed 45 per cent duty on botb. kinds. We then hâve indisputable proof that 
Congress regarded glass and paste as separate substances; and the correct- 
ness of this conclusion is confirmed by référence to the acceptèd authorities 
on this subject. 

Under the caption of "Paste" we flnd the following définitions: Inter- 
national Encyclopedia, vol. 8, p. 518: "Those imitation gems that are made 
by Chemical process are generally a spécial variety of glass known as paste 
or strass." Oentury Dictionary: "Heavy glass, made by fusing silica (quartz, 
flint, or pure sand), potash, borax, and white oxide of lead, etc., to imitate 
gems ; hence, a factitious gem of this material. To this glass addition may be 
made of antimony glass, or of oxides of manganèse, cobalt, copper, or 
ehromium ; the lead often being largely in excess of the normal silicate. Also 
called strass." Standard Dictionary: "A vitreous composition used for mak- 
ing false gems ; strass ; hence, false jewelry." 

As shown by the évidence, the commercial and common understanding dif- 
fer in no essential respects. The witnesses for the government contented 
themselves with proving that the heads of the pins in question were composed 
of glass. None of them displayed any familiarity with paste; indeed, a ma- 
jority of them disclaimed any knowledge of such a substance in trade par- 
lance. None of thèse witnesses asserted that the ruerchandise in dispute was 
not paste ; while, on the other hand, the importers' witnesses testified that the 
imitation jet and precious stone pinheads were composed of the particular 
kind of glass that is commonly and commercially regarded as paste, the ma^ 
terial being comparatively soft, brilliant, and capable of receiving a bigh 
polish. We accordingly flnd that the disputed articles are composed in chief 
value of paste, and can reach no other conclusion than that the provision of 
paragraph 100 for articles composed in chief value of glass does not include 
such as are composed in chief value of paste. This conclusion is in harmony 
with décisions of the board and courts. See U. S. v. Field & Co., 85 Fed. 
862, 29 C. O. A. 458; Blumenthal v. U. S., 144 Fed. 384, 75 C. O. A. 322; 
Worthington v. U. S. (O. O.) 90 Fed. 797 ; V. S. v. Popper, 69 Fed. 51, 13 C. 
O. A. 325; also G. A. 3,965 (T. D. 18,408), and G. A. 5,687 (T. D. 25,329). 

Following thèse décisions, we sustain the claim in the protests that the 
merchandise * * * is dntiable at 45 per cent, ad valorem under paragraph 
112. * * » G. A. 6,658 (T. D. 28,391), ia hereby modified to conform with 
the principles enunciated herein. 

J. Osgood Nichols, Asst U. S. Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

HOLT, District Judge. Affirmed, on décision of board. 
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SILZ v. UNITED STATES (two cases). 

(Circuit Court, S. D. New' York. February 15, 1909.) 

Nos. 5,188, 5,19j 

Ctjstoms Dtities {§■ 30*)— Classification— "Poultry"— Gtjinea Fowl— Ttjb- 
keys— "blbds and land fowls." 

Guinea fowl and turkeys, that ., are not shown to hâve been in a wild 
! state, are classiflable as "poultry," .under Tariffi Aet July 24, 189T, e. 11, 
SI, Schedule G, par. 278, 30 Stat. 172 (U. S. Comp. St, 1901, p. 1652), 
rather than as "birds and land * ■ * * fowls," under section 2, Free 
List, par. 494, 30 Stat. 196 (U. S. Comp. St 1901, p. 1681). 
1 [Ed. Note. — For other casés,' seé Ciistoms Duties, Dec. Dig. § 30.» 
For other définitions, see Words and Phrases, vol. 6, p. 5476.] 

Oh .Application for Review of Décisions by the Board of United 
Stàtès General Appraisers. 

The décisions below affirmed the assessment of duty by the collector 
of customs at the port of New York. One of the opinions filed by 
the board (G. A. 6,701, T. D. 28,652) reads in part as follows: 

WAITE, General Appraiser. The importations in thèse cases consist of 
guinea, fpwls [and] turkeys. * * * They were sold and the invoices were 
niade put in London. It is olaimed by the importer that they were primarily 
shipped , f rom Italy. They were passed at this port as "poultry," under 
Tariff Açt July 24, 1897, c. 11, § 1, Schedule G, par. 278, 30 Stat. 172 (U. S. 
Comp. St. 1901, p. 1652), which is as follows: "27a Poultry, live, three cents 
per pound; dressed, fi ve, cents per pound." It is claimed by the importer 
that they are free, under section 2, Free List, par. 494, 30 Stat 196 (U. S. 
Comp. St. 1901, p. 1681), which reads: "494. Birds and land and water 
fowls." In other words, the importer claiins they are game birds, caught 
or killed in their wild state. ; The burden is therefore upon him to show 
that fact. 

We think it can be safely said, f rom a caref ul perusal of the testimony that 
ail there is to support that contention is the fact thàt they are treated and 
handled as. game. The guinea hen is a well-known barnyard fowl in this 
country, as is also the turkey: It is àsserted by the government, and undis- 
puted, that the turkey is a native of North and Central America, and the 
guinea hen of Western Africa, * * » from which it appears that no 
one of the birds in question is a native of Italy. The presumption, therefore, 
is very strong that if they are imported from Italy they must hâve been 
domesticated there. At ail events, there is nothing to show that they were 
taken there and bred in a wild state, and it is difficult to believe that there 
are places in Italy where such large quautities of thèse domestic birds, 
especially the guinea hen and turkey, can be' procured in a wild state. We 
hsve héld that some wild blobd and wild characteristics do not remove f rom 
the class of poultry what is known as an ordinary barnyard fowl. G, A. 
6,646 (T. D. 28,345). The importer relies merely upon his examination of 
the dead bodies of thèse birds in determiniug whether they are game, classi- 
flable under paragraph 494, or poultry, provided for in paragraph 278. This 
examination of the feathers and flesh was made while the birds were being 
handled on their arrivai, and was, we think, somewhat cursory, even if the 
question could be determined by such inspection of the birds. Upon this point 
the testimony is couflicting. 

The protests are confined to the claim above stated. There might be some 
question as to whether poultry in the condition of that imported was 
dressed, or, if the similitude clause be invoked, whether the merchandise re- 
sembles more closely the live poultry than the dressed poultry provided for 
in paragraph 278. This, however, we do not deem it necessary to décide, 

'For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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inasmuch as the overruling of the protests will leave the décision of the col- 
lecter to govern in thèse cases. * * * The protests are therefore * * * 
overruled as to the guinea fowls and turkeys. * * * 

We therefore find * * * (2) that the proof offered by the importer does 
not show that the birds were wild, or that they were caught or procured in 
a wild state, or, in fact, where they were originally obtained ; (3) that the 
guinea fowls and turkeys are dutiable under paragraph 278 as "poultry." 

D. Maçon Webster, for importer. 
D. Frank Lloyd, Asst. U. S. Atty. 

HOL/T, District Judge. Affirmed, on décision of board. 



MORIMURA BROS v. UNITED STATES. 

(Circuit Court, S. D. New York. February 15, 1909.) 

No. 5,126. 

Customs Duties (§ 37*) — Classification— Hinoki Baskets— "Manufactures 
of Chip." 

Baskets ruade of twisted hinoki wood shavlngs held dutiable as "manu- 
factures of chip," under Tariff Act July 24, 1897, c. 11, § 1, Schedule N, 
par. 449, 30 Stat. 193 (U. S. Comp. St. 1901, p. 1678). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 37.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The case relates to so-called hinoki baskets, stated in the opinion 
below to hâve been "made of twisted hinoki wood shavings." Thèse 
articles were classified by the collector of customs at the port of New 
York as manufactures of "wood," under Tariff Act July 24, 1897, 
c. 11, § 1, Schedule D, par. 208, 30 Stat. 168 (U. S. Comp. St. 1901, 
p. 1647). The importers contended for classification as manufactures 
in chief value of "chip," under Schedule N, par. 449, 30 Stat. 193 
(U. S. Comp. St. 1901, p 1678). The board overruled this contention 
because the évidence was hot satisfactory. Further évidence was tak- 
en in the circuit court. 

Kammerlohr & Duffy (Joseph G. Kammerlohr of counsel), for im- 
porters. 

J. Osgood Nichols, Asst. U. S. Atty. 

HOLT, District Judge. I think that the baskets in controversy were 
manufactures of which chip was the component material of chief val- 
ue, and as such dutiable at 30 per cent, under Act July 24, 1897, c. 
11, § 1, Schedule N, par. 449, 30 Stat. 193 (U. S, Comp. St. 1901, 
p. 1678). The previous décisions of the Board of General Appraisers, 
which were relied on, seem of little weight. One was rendered 1 by 
default, and the évidence in the other shows that the government ap- 
praiser acceded to the importers' claim that the article in question 
was dutiable as chip, and the subséquent appraisal of it as a manufac- 
ture of wood was apparently a blunder. The difficulty of reliquidat- 
ing, referred to in the appraisers' décision, from the indefiniteness 

•For other cases see same toplc & 8 numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the testimony then before them, has been in my opinion removed 
by the évidence since taken in this court. 

The décision of the appraisers is reversed, and the baskets in ques» 
tion held to be dutiable at 30 per cent, under section 449. 



R. B. MACLEA CO. y, UNITED STATES. 

(Circuit Court, S. D. New York. February 15, 1909.)' 

No. 4,950. 

Customs Duties (| 32*) — Classification — Figubed Cotton Cloth — 

In Tariff Act July 24, 1897, c. .11, § 1, Scheduje I, par. 313, 30 Stat. 178 
(U. S. Comp. St. 1901, p. 1659), ' reîating to "cotton cloth in which 'other 
than the ordinary warp and filling threads hâve been introduced in the 
process of weaving to form figure," the term "threads" is used in a 
sensé that includes the remuante of threads so introduced, which hâve 
been clipped off where they appear at intervais on the back of the f abric. 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 32.* 
For other définitions, see Words and Phrases, vol. 8, p. 6963.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty by the collector 
of customs at the port of New York. The board's opinion, reported 
as G. A. 6,592 (T. D. 28,173), reads as follows: 

DE VRIES, General Appraiser. The merchandise consista of cotton cloth. 
It was assessed for duty under the provisions of Tariff Act July 24, 1897, c. 
11, § 1, Sehedule I, pars. 304-309, 30 Stat. 172, 173 (U. S. Comp. St 1901, pp. 
1656-1658), at the countable rates, and in addition thereto at 2 cents per square 
yard under paragraph 313 of said act (30 Stat 178 [U. S. Comp. St. 1901, p. 
1659]). 

Paragraphs 304 to 309 are the well-known provisions of the cotton sehedule, 
providing duties upon cotton cloth according to weight, count of threads, value, 
etc. Paragraph 313 reads: "Cotton cloth in which other than the ordinary 
warp and filling threads hâve been introduced in the process of weaving to 
form a figure, whether known as lappëts or otherwise, and whether unbleach- 
ed, bleached, dyed, colored, stained, painted, or printed, shall pay, in addition to 
the duty herein provided for other cotton cloth of the same description, or 
condition, weight, and count of threads to the square inch, one cent per 
square yard if valued at not more than seven cents per square yard, and 
two cents per square yard if valued at more than seven cents per square 
yard." 

The merchandise consists of ordinary cotton cloth, into which other than 
the ordinary warp and weft threads are introduced for the purpose of form- 
ing a figure. Thèse extra threads hâve been clipped off on the back at ln- 
terval spaces where they are not interwoven. The sole contention of the im- 
porters is that the substance used to form the figures is not "threads," and 
therefore the extra 2 cents per square yard duty does not attach. In a brief 
filed in the case, as well as in the oral contentions at the hearing, it is as- 
serted that thé substances herein are filaments or yarns, which do not ar- 
rive at thé dignity of threads, and therefore not Included within the term 
"threads" as used in paragraph 313. 

An examination of ail the provisions of the cotton sehedule fails to disclose 
wherein the word "threads';' as used in. paragraph 313 in any wise differs 
from the word "threads" as used in the other provisions of that sehedule. In 
ail the provisions therein, when speaking of the component factors of cotton 

•For other cases ses lue tapie & i numbeh lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cloth, the word "threads" is used. Manifestly it is used interchangeably with 
and to Include yarns and other filaments of textile fiber eniployed In the 
manufacture of cotton goods. From an examination of the merchandise in 
question it appears to us that there is no substantial différence between the 
filaments or threads winch are used to form the figures and those which 
are used to form the body of the fabric. We are of the opinion that, what- 
ever the character of the yarn or "threads" used to form the figures in the 
cloth, they would be within the purview of paragraph 313. The fact that, 
after having been thrown in, by whatever process, to form a figure, the under- 
side has been at intervals clipped off, does not change the character of the 
material used, though this is the contention of the importers. Suffice it to 
say, in complète answer to this contention, that the fabric, at a stage when 
completely woven, has not the backs trimmed, and therefore the goods, on 
the very contention of the importers, at that stage would contain other than 
the ordinary warp and filling threads introduced for the purpose of forming 
a figure. We are unable to discover any merit in this contention. The fabric 
must be woven before it can be clipped, and this clipping would not destroy 
the character of any of the clipped components. 

The same character of goods was before the Circuit Court of Appeals for 
the Second Circuit in tbe cases of Mills et al. v. U. S., 114 Fed. 257, 52 C. C. 
A. 92, and Olaflin y. U. S., 114 Fed. 259, 52 C. C. A. 94 ; the court holding the 
same dutiable under paragraph 313. 

The protest is overruled, and the décision of the collecter affirmed. 

Brooks & Brooks (Frederick W. Brooks, of counsel), for importers. 
J. Osgood Nichols, Asst. U. S. Atty. 

HOLT, District Judge. Affirmed, on décision of board, with which 
I entirely concur. 



UNITED STATES v. TWO BALES OF RUGS. 

(District Court, E. D. Pennsylvania. August 24, 190S.) 

No. 8. 

CÛSTOJIS Duties (§ 130*)— Forfeiture— New Tbial. 

At a trial for the forfeiture of imported merchandise, a foreign shipper, 
who was charged with fraudulent conduct, was not heard. Held, that he 
was entitled to a hearing and that, where he seasonably appeared and 
asked for a new trial, the request should be granted. 

[Ed. Note. — For other cases, see Custoins Duties, Dec. Dig. § 130.*] 

In Rem. On information for the forfeiture of imported merchan- 
dise. Motions for new trial, etc. 

Jasper Yeates Brinton, Asst. U. S. Atty. 
William M. Stewart, Jr., for Davies, Turner & Co. 
James E. Hood, for Norton Downs. 
Walter Evans Hampton, for E. Hatoun. 

J. B. McPHERSON, District Judge. I regret very much that the 
unexpected motion made on behalf of E. Hatoun seems to compel a 
new trial of this case. It was not until June 3, 1908 — the day when 
the government filed its amended information — that Hatoun was charg- 
ed upon the record with fraudulent conduct in connection with the 
importation in question, and the motion by his counsel to appear on his 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to clate, & Rep'r Indexe» 
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behalf, and to'take such steps as the new situation might indicate, was 
seasonably màdç thereafter. Ordinarily a man is not to be condemned 
unheard, and, under the eircumstances — much as the conséquent delay 
is to be deprecated — I cannot avoid the conclusion that the request 
should be granted and that Hatoun should hâve an opportunity to meet 
the serious charges thàt are madè against him. Accordingly à new 
trial is granted> and it is further ordered that the appearance of E. 
Hatoun be entered, and that he file an answer to the amended informa- 
tion on or befbre October 1, 1908. 

The motion OfïJàvies, Turner & Ço., filed on June 3, 1908, to strike 
off the amended information, is refused. Their demurrer, filed on the 
same day, is overruled, but without préjudice to their right to renew 
the objections raised théreby in any appropriate form, at the trial of 
the case or afterwards. 



UNITED STATES ex rel. HEND&ICKS v. PENDLETON. 

(Circuit Court, E. D. Pennsylvania. February 13, 1909.) 

NO. 464, Oct. Sèss. 1908. 

1. Armt and Navy (I 19*) — Enlistment of Minors— Effect of Enlistment 

Without Consent of Pakent ob Guabdian. 

Rev. St. § 1419, as amended by Act Feb. 23, 1881, c. 73, § 2, 21 Stat. 338 
(U. S. Comp. St. 1901, p. 1007), providlng that "mluors between the âges 
of 14 and 18 years shall not be enlisted for the naval service without the 
consent of their parents or guardlans," is for the protection of the parent 
or guardian ; and an enlistment in violation thereof is valid as to the 
minor, and voidable only by the parent or guardian before the mlnor at- 
tains the âge of 18 years. . . ■ ; 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dig. |§ 45-50; 
Dec. Dig. § 19.*] 

2. Abmy and Navy (§ 19*)— Enlistment of Minob Withottt Pabent's Con- 

sent— RïgHt of Paeent to Dischabge. 

A minor enlisted in the navy, although without the consent of his parent 
and in violation of the statute, is punishable for breach of discipline, 
and cannot be discharged on habeas corpus at suit of his parent whlle 
undergoing such punishnient, 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dig. §§ 45-50; 
Dec. Dig. § 19.*] 

Arno P. Mowitz, for relator. 

Jasper Yeates Brinton, Asst. U. S. Att'y., and J. Whitaker Thomp- 
son, U. S. Atty., for défendant. 

J. B. McPHERSON, District Judge. The relator in this proceed- 
ing is the father of John H. Hendricks, who is now imprisoned in the 
Philadelphià Navy Yard under the sentence of a court-martial im- 
posed to punish his désertion from the navy. The facts hâve been 
agreed upon by counsel and are as follows: 

The minor was 17 years old on July $, 1905. In the early part of 
January, 1906, he was a telegraph operator by occupation. On Jan- 
uary Sth he made a written application to a recruiting ofïicer for the 

•For other céseiS seë same topic & § kumbeb in Dec. & Am. Diga. 1907 to date, & Eep'r Indexes 
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United States navy at Cincinnati to be enlisted as "landsman for elec- 
trician, third class." On the same day the officer telegraphed to the 
relator, who was then at Morristown, Ind., asking if he was willing 
that his son should "enlist in the navy for electrical départaient." He 
replied in the affirmative, and on the same day the officer confirmed 
his telegram by letter and inclosed a formai consent paper for the 
father's signature. This was signed on January 6th and gives consent 
to his son's enlistment as "landsman for electrician." On January 
8th the minor executed an enlistment paper or shipping articles, but 
in this he is rated as "apprentice seaman." He immediately entered 
upon his service under this rating, and continued to serve as appren- 
tice seaman until May 24th, when he received the rating of ordinary 
seaman. On July 13th, in accordance with his own application he 
was detailed for instruction in the electrical school at Newport, R. L, 
where he remained until September 21, 1906, when he deserted from 
the service. Up to the time of his désertion, he received pay and 
allowance as apprentice seaman and as ordinary seaman. He was 
afterwards arrested, and on August 28, 1908, was delivered to the 
naval authorities, by whom he was tried, convicted, and sentenced 
on October 8th. Part of his sentence was imprisonment for six 
months, and he is now undergoing confinement thereunder at the Phil- 
adelphia Navy Yard. 

The father seeks the minor's release upon the ground that the en- 
listment was not only voidable, but wholly void. It is argued that the 
father's consent was obtained by a f aise représentation, the recruiting 
officer having declared that the minor was to be enlisted as a -'lands- 
man for electrician," whereas he was actually enlisted as an "apprentice 
seaman," and that the conduct of the officer nullified the father's for- 
mal consent, thus making the minor's enlistment absolutely void, and 
giving him the right to quit the service whenever he pleased without 
exposing himself to punishment as a déserter. But I do not think 
that this argument can be allowed to prevail in the face of several 
authoritative décisions of the fédéral courts. For the purposes of this 
case the government concèdes that the father's consent was not such 
as the law contemplâtes— he was asked to agrée to his son's enlist- 
ment under a specified rating, while the actual enlistment was under 
a différent rating — and therefore that the minor was enlisted without 
the légal consent of his parents. And the government further con- 
cèdes that, if the father had taken proper and timely steps to obtain 
his son's release before the minor had reached the âge of 18 years, 
and before he had been tried and convicted for the offense in ques- 
tion, the effort would hâve been successful ; but the government con- 
tends that, as no such steps were taken until January 9, 1909, when 
the son had passed the âge of 20 years, and, moreover, was in con- 
finement under a sentence for désertion, the présent writ cannot be 
maintained. This position, I think, is Sound. The enlistment of the 
minor was not void, whether his father validly consented, or not. So 
far as he himself was concerned, it was legally binding. Section 1419 
of the Revised Statutes, as amended bv Act Feb. 23, 1881, c. 73, § 
2, 21 Stat. 338 (U. S Comp. St. 190Ï, p. 1007), namely, "Minors 
between the âge of 14 and 18 years, shall not be enlisted for the naval 
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service without the consent of their parents or guardians," was in- 
tended primarily for the protection of the parents or guardian of the 
minor, and only incidentally. for the protection of the minor himself. 
In discussing the similar provision concerning the enlistment of 
minors for the, army, the Suprême Court said in Re Morrissey, 137 
U, S. 157, 11, Sup. Ct. 57, 34 L. Ed. 644 : 

"But this provision is for the .benefit of the parent or guardian. It means 
siniply that the government \yill not disturb the control of parent or guardian 
over hls or her chlïd without consent, it gives the rlght to such parent or 
guardian to invoke the aid of the court and secure the restoration of the 
minor to Ma or her control; but It glves no privilège to the minor. The 
âge at which an infant ahall be compétent to do any açta or perforai any 
dnties, military or civil, dépends upon the Législature. * '* * Congréss haa 
declared that minors over the âge of 16 (14 in the navy) are capable of enter- 
lng upon the military service and undertaking and performing Its'duties. 

"An enlistment la not a contract only-, but effects a change of status. 
* ♦ * lt is not, therefore, .. Mise an oxdlnary, contract, vpidable by an In- 
fant. At common law an enlistment was not voidable, ëither by the infant or 
hls parents or guardlâns £Cîting cases]. In this case thé parent never in- 
sisted upon her rlght of custody and control, and the fact that he had a mother 
living at the time is therefore immaterial. The contract of enlistment was 
good so î ar as the petitloner la concerned. He was not only de facto, but de 
jure, a soldler— amenable to military Jùrlsdlctioh." 

See, also, Sojomon v. Davenport, 87 Fed. 318, 30 C. C. A. 664; 
Re Miller, 114 Fed. 838, 52 C. C. A. 472; United States v. Reaves, 
126 Fed. 127, 60 C. C. A. 675. '* •' 

Since, therefore, the minor's enlistment could not hâve been ques- 
tioned by himself at any 'time, and since it could not be questioned, 
even by his father, after hC ârrjved at the âge of 18 years (Re Doh- 
rendorf [C. C] 40 Fed. 148), it follows that the présent proceeding 
must be dismissed. •■ ■ ■ ■:':,>■ . , 

This disposes' of thé caser but it may not be amiss to add that, even 
if the father v/ere otherwise entitled to his son's : release, it is well 
settîed that the :son could nbt be discharged on habeas corpus until 
•the end of the term ito which he has been sentenced. His enlistment 
being valid so f ar as he- himself is concerned, he was properly subject- 
ed to trial and punishment for the military offense of désertion, and 
the father's right to his custody must yield to the superior : right of. 
the naval authorities to imprison for the minor's breach of discipline. 
See the. cases above cited; also Re Dowd (D. C.) 90 Fed. 718, Re 
Scott, 144 Fed. TO, 75 C. C. A. 237, and Ex parte Lewkowitzl (C. C.) 
163 Fed. 646. .: — ■.■■■ 

The relator ? s petitidn i or the discharge of his son is refused. 
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BLOCK v. RICE. 

(District Court, E. D. Pennsylvania. February 20, 1909.) 

No. 2. 

Bankbtjptcy (§ 164*) — Voidable Préférence— Payment by Debtor— Trust 
Funds. 

A trustée in bankruptcy, within four montbs prior to his own bankrupt- 
cy and when he was insolvent, paid to himself as such trustée a sum equal 
to certain collections which he had niade as trustée but which he had de- 
posited in his individual bank account. Held that, the fund not having 
been kept separate, in the absence of évidence showing that the net bal- 
ance of his bank account had at ail times been equal to the amount of 
such deposits, so that they could hâve been followed as a trust fund, the 
payaient was preferential, and the amount was recoverable by his own 
trustée. 

[Ed. Note. — For other cases, see Bankruptcy. Cent. Dig. § 267; Dec. 
Dig. § 164.*] 

At Law. On motions for judgment non obstante veredicto and for 
new trial. 

Clinton O. Mayer and Irwin L. Sessler, for plaintif?. 
Emanuel Furth, for défendant. 

HOLLAND, District Judge. On or about the lOth day of August, 
1907, Joseph Rice, as trustée in bankruptcy of the estate of Samuel 
Fine, sold at public sale certain goods of the Fine bankrupt estate for 
the sum of $1,000. The purchaser paid by check, at that time, only 
$250, leaving a balance of $750 due. The purchaser of the property 
was a friend of Rice and unable to raise ail the purchase price on the 
day of sale, and Rice had drawn his individual check, which was there 
exhibited or given to the auctioneer, and it, together with the $250 
paid by the purchaser, was turned over to Rice or his attorney. Rice, 
however, did not use his own $750 check, but gave the purchaser crédit 
to that amount, and pêrmitted him to pay it subsequently. On Sep- 
tember 28, 1907, Joseph Rice paid himself, as trustée of the estate of 
Samuel Fine, the bankrupt, the sum of $797.90. Rice, who was call- 
ed by plaintiff, testified at the trial that this money had been paid 1 to 
him by the purchaser from time to time, and that he had put it in his 
individual bank account. About twb weeks after Rice had drawn his 
individual check to himself as trustée of the Fine bankrupt estate, a 
pétition was filed against him, and shortly thereaftër he was adjudi- 
cated a bankrupt, and Gordon A- Block, the plaintiff, was appointed 
his trustée, who instituted this suit as such trustée, and set forth in his 
statement: 

"That the said Joseph Rice on the 28th day of September, 1907, at a time 
when he was insolvent and with knowledge of his insolvency, and with intent 
to prefer himself as trustée of the estate of Samuel Fine over his other 
créditons, paid unto himself, as such trustée, the sum of $797.90, being the 
amount then due and owing by him to the said estate of Samuel Fine, of which 
he was trustée." 

•For other cases see sàme iopio & | ndmbee in Dec. & Aro. Diga. 1907 to date, & Rep'f Indexes 
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At the trial, the défendant presented no défense. On the plaintifï's 
évidence the jury rendered a 'verdict in his favor in the sum of $829.- 
80. The défendant, at the, close of the plaintifï's évidence, asked the 
court to give binding instructions to the jury to find a verdict in favor 
of the défendant, which was refusèd, and the court instructed the jury: 

"ïhat if they believed that, Joseph Rice knew or had reason to ktiow that 
hé was insolvent on September 28, 1907, when he màde a payment to hiniself 
as trustée of Samuel Fine, that said payment was preferential, and the plain- 
tiff was entitlèd to à verdict for the amount of sùch judgment." 

Exception wâs taken tp this part of the charge and the refusai of 
the court to give binding instructions for the défendant, and in due 
time the motions, for judgmentnon obstante veredicto under the Penn- 
sylvattia practice act, and for à riew trial, were filed, assigning as rea- 
sons therefor (1) the refusai of the court to give binding instructions 
to the. jury to find a verdict. for the défendant, and (2) the charge of 
the court above set forth. 

It is the contention of the defendant's counsel that Rice individually 
had a right to pay over this sum to the Fjne bankrupt estate, of which 
he was the trustée, whether he knew he was solvent or not, and that it 
would not under the circumstanees be a preferential payment under the 
bankruptcy act of July'l, 1898, c. 541, § 1, 30 Stat, 544 (U. S. Comp. 
St. 1901, p. 3418), because the Fine bankrupt estate could hâve fol- 
lowedthe trust fund in, Rice' s possession, and therefore his act in pay- 
ing the same over was but an anticipation of an order of the court had 
the Fine estate applied jf or iti : 

It may be, cpnceded, if Rice collected the $750 of trust funds belong- 
ing to the Fine bankruptcy estate and held it intact in a separate fund, 
or if it be shown that he received the money and deposited it in his 
own bank account, and that at ail times after the receipt of the trust 
fund and its deposit the net balance of his bank account exceeded the 
amount of the trust fund, that upon application the Fine bankruptcy 
estate, by an order of court, could hâve secured possession of the fund 
so held by Rice, and under thèse conditions it may ,be that, as against 
Rice's creditors, a voluntary payment of this trust fund by Rice to the 
Fine bankrupt estate within four months of the time of filing a péti- 
tion in bankruptcy against him would be a Jawful payment, although 
Rice knew at the time he was insolvent, and that such a payment would 
not be held to be preferential under the act. Bank v. King, 57 Pa. 202, 
98 Am. Dec. 215; In re Royea (D. C.) 16 Am. Bankr. Rep. 141, 143 
Fed. 182, But the difficulty the défendant encounters in setting up 
that défense hère is that his right to follow this trust fund in the pos- 
session of Rice dépends upqn its haying been kept separate, or upon 
its having been received by him, deposited in bank, and the net balance 
of his bank account a.t ,all, times exceeding the $750, and this must be 
made to appear by hnirto the satisfaction of the jury. The burden of 
showing this rests upon him. I recall no évidence whatever in the 
case to this effect. It was simply established that Rice had collected 
the $750 aiid deposited it in his own baiik account, and the schedules 
filed by Rice in his bankruptcy estate show that he had only $155 in 
bank, and personal property which sold for less than $500. The in- 
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debtedness was over $37,000. This, together with Rice's shifty, eva- 
sive, and unreliable manner as a witness, is sufficient to warrant the 
jury in finding, as they evidently did, that Rice had appropriated the 
$750 trust fund to his own use, in which case, of course, it could not 
be identified and followed by the trust estate (In re Marsh [D. C] 8 
Am. Bankr. Rep. 576, 116 Fed. 396; In re Mulligan [D. C] 116 Fed. 
715), and his payment of this amount to the Fine bankruptcy estate, 
of which he was trustée, within the two weeks of his own bankruptcy 
proceedings, would be preferential if Rice knew he was insolvent at 
the time, which question was submitted to the jury and the verdict es- 
tablishes the fact of such knowledge. 

The motion for judgment non obstante veredicto is refused, and the 
motion for a new trial is overruled. 



UNITED STATES v. NEVADA COUNTY NARROW GAUGE R. CO. 
(District Court, N. D. California. Noveinber 28, 1908.) 

1. Railroads (§ 254*) — Violation of Régulations— Penalties— Actions. 

In an action brought to recover the statutory penalty under the safety 
appliance act (Aet March 2, 1893, c. 196, 2T Stat. 531 [U. S. Comp. St. 
1901, p. 3174]), a prépondérance of the évidence that the détective car 
was hauled as alleged is sufficient to charge the détendant. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 772; Dec. Dig. 
§ 254* 

Duty of railroad eompanies to fumish safe appliances, see note to 
Felton v. Bullard, 37 C. C. A. 8.] 

2. Master and Servant (§ 111*)— Appliances— Railroad Cars— Statutory 

Requirements. 

If the coupling and uncoupling apparatus on a car is so constructed 
that in order to open the knuckle when preparing the coupler for use, 
or in uncoupling the car, it is reasonably necessary for a inan to place 
part of his body, his arm, or his leg in a hazardous or dangerous posi- 
tion, such car is not equipped as required bv section 2 of the safety ap- 
pliance act (Act Mardi 2, 1893, c. 100, 27 Stat. 531 [U. S. Coinp. St. 1901, 
p. 3174]). 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 215 ; 
Dec. Dig. § 111.*] 

(Syllabus by the Court.) 

The Interstate Commerce Commission lodged with the United States 
attorney information showing violations of the safety appliance law 
by the Nevada County Narrow Gauge Railroad Company. The déc- 
laration was in two counts, each count charging a violation of section 
2 of the statute ; the allégation being that the couplers were out of 
repair and inoperative. 

Alfred P. Black, Asst. U. S. Atty., and Monroe C. List, Spécial 
Asst. U. S. Atty. 

Fred Searls, for défendant. 

DE HAVEN, District Judge (charging jury). The statute under 
which this suit is being prosecuted makes it unlawful for any common 

*For other cases see same topic & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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carrier engaged in interstate commerce "to haul or permit to be hauled 
or used on itslitie any car used in moving interstate trame not equip- 
ped with couplers coupling automatically by impact and which can be 
uncoupled without the necessity of men going between the ends of 
the cars." The complaint in this case charges the défendant with a 
violation of this: statute, and thé question is for you to détermine. It 
is.a simple question of fact for you to détermine. 

The jury is instructed that if it believes from a prépondérance of 
the évidence that the défendant hauled the car, as alleged in the first 
count of plaintifFs pétition, when the coupling and uncoupling appa- 
ratus on either end of said car was so constructed that, in order to 
open the knuckle when preparing the coupler for use, it was reason- 
ably necessary for a man to place part of his body, his arm, or his leg 
in a hazardous or dangerous position, then its verdict should be for 
the government. 

You are instructed that if you believe from a prépondérance of the 
évidence that the défendant hauled the car, as alleged in the first 
count of plaintifFs pétition, when said car was not equipped with 
couplers coupling automatically by impact, and which could be both 
coupled and uncoupled without the reàsonable necessity of a man going 
between the end sills of said cars, then your verdict should be for the 
government. 

There are two counts in this pétition. The first one is the only one 
that is cohtested. The second has been admitted by the défendant; 
that is, there is no défense toit. , 

The form of the verdict is, "Wè, the jury, find for the" plaintiff or 
défendant, as you believe, on the first count of the pétition, and for 
the plaintiff on the second count of the pétition. 

Verdict for government on both counts. 



UNITED STATES v. ATCHISON, T. & S. F. RY. CO. 
(District Court, N. D. Califomia. December 1, 1908.) 

1. Railroads (§ 229*) — Safety Appliance Act— Automatic Coupling. 

If a carrier hauls over its line any cars which cannot be coupled auto- 
matically by impact, either by reason of being improperly equipped or 
the equlpment being out of order, or disconnected, or otherwise inopera- 
tive, the act is in violation of the safety appliance law (Act March 2, 
1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]). 
[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.* 
Duty of railroad companies to furnish safe appliances, see note to 
Felton v. Bullard, 37 C. C. A. 8.] 

2. Raileoads (§ 229*) — Safety Appliance Act— Couplers. 

The safety appliance statute (Act March 2, 1893, c. 196, 27 Stat. 531 
[U. S. Comp. St. 1901, p. 3174]) applies to the coupler on each end of 
every car subject to the law, and it is wholly immaterial in what con- 
dition was the coupler on the adjacent car, or on any other car or cars, 
to which each car sued upon was or was to be coupled. 

[Ed. Note. — For other cases, see Railroads. Dec. Dig. § 229.*] 

•For other cases see same topic & § numbbk in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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3. Railboads (§ 220*) — Safety Appliance Act— Dur* to Repaie. 

Carriers are required immediately to repair defects in cars caused dur- 
ing the time they are being hauled, if they can do so with the means 
and appliances at hand at the time and place, or when sucli condition 
should hâve been discovered by the exercise of reasonable care. If 
requisite means are not at hand, carriers hâve the right, without in- 
curring the penalty of the law, to haul the defective car to the nearest 
repair point on theïr Une. But, if they haul such car f rom a repair point, 
they are liable for the statutory penalty. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229. *J 

4. Railboads (§ 229*)— Repaie Points— Duty to Maintain. 

It is the duty of the carrier, subject to the safety appliance act (Act 
March 2, 1893, c. 196, 27 Stat. 531 [TJ. S. Comp. St. 1901, p. 3174]), to 
establish reasonable repair points along its line for the making of re- 
pairs of the kind necessary to comply with the law. At such repâir 
points there should be the material and facilities to make ail such repairs. 
[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.*] 
(Syllabus by the Court.) 

Alfred P. Black, Asst. U. S. Atty., and Monroe C. List, Spécial 
Asst. U. S. Atty. 

C. L. Brown and Horace Pillsbury, for défendant. 

DE HAVEN, District Judge (charging jury). You are instructed 
that section 2 of the safety appliance act (Act March 2, 1893, c. 196, 
27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]) imposes upon the de- 
fendant an unqualified duty to equip its cars with couplers coupling 
automatically by impact, and which can be uncoupled without the ne- 
cessity of men going between the ends of the cars ; and, if the défend- 
ant hauled over its lines of railroad any cars which could not be so 
operated, either by reason of being improperly equipped or by reason 
of the original equipment being out of order or disconnected, or other- 
wise inoperative, your verdict should be for the government as to , 
each and every car so hauled. 

You are instructed that section 2 of the safety appliance act ap- 
plies to the coupler on each end of every car subject to the law, and 
it is wholly immaterial in what condition was the coupler on the ad- 
jacent car, or on any other car or cars, to which each car sued upon 
was or was to be coupled. The equipment on each end of every car 
must be in such condition that whenever called upon for use it can be 
operated without the necessity of men going between the ends of the 
cars. 

You are instructed that in actions arising under the safety appliance 
act the government is only required to prove by a fair prépondérance 
of the évidence the existence of the defects as set out in the complaint. 

If from the évidence you find that the cars or either of them de- 
scribed in the pétition or in some count thereof were equipped with 
the requisite couplers and grab irons, and that they were in the con- 
dition required by the law when they were received by the défendant 
to be hauled over its line of railroad as stated, but during the time 
they were being so hauled the couplers or grab irons from any cause 
became injured or out of repair upon any of the cars so that they 
were not in an operative condition, then the défendant would be re- 

*For other cases see saine topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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quired to irnmediately repair said defects, and put the appliances in 
operative condition if it could do so with the means and appliances 
at hand at the time and place when and where it discovered their de- 
fective and inoperative conditioner when such condition should hâve 
been discovered by the exercise of reasonable care on the part of its 
agents or servants charged with that duty. But, if it did not at such 
time and place hâve the requisite means or appliances at hand to rem- 
edy such .defect and put the couplers and grab irons in operative con- 
dition, then it would hâve the right, without incurring the penalty of 
the law, to haul such car or cars tb the nearest repair point on its line 
where such defects could be repaired and the appliances put in opera- 
tive condition. But, if such defective or inoperative condition of the 
couplers and grab irons existed at a repair point on defendant's line 
or at a place where such defects could hâve been remedied, then, if it 
hauled said car or cars from such place in such condition, it would do 
so at its péril, and be liable for the statu,tory penalty for so hauling 
or'using such car described' in ariy'count of the pétition. 

You are instructed that, it is the duty of a railroad company, sub- 
ject to the provisions of the safety appliance act, to establish reason- 
able repair points along ,jts Une of railway for the making of repairs 
of the kind necessary to comply with the law— that is to say, repair 
points at places where they are reasonably required — that it is also 
the. duty of such railroad company to hâve, on hand at such repair 
points the material and , f acilities necessary to make ail s.ueh repairs, 
ar)d that such railway company must use reasonable foresight in pro- 
viding material and •. f acilities for such purpose; and, if the jury be- 
jieves that the défendant hauled any car defective as to safety appli- 
ances over its line of. railroad from any such repair point, where by 
the exercise of reasonable diligence and foresight such repairs could 
hâve been made, your verdict should be for the government as to each 
and every car .so ha,uled. 

You are instructed that, if the défendant hauled- any car over its 
l ; ine of railroad from or through : any point in a defective condition, it 
is wholly immaterial that the défendant had no shops, material, or 
facilities for repairing the defects at, that place, if it can be shown tha,t 
said car had started from a repair point upon the line of defendant's 
railroad in thesame defective condition, and where such' repairs could 
hâve been made had the défendant exercised reasonable diligence and 
foresight in providing such repair point with the proper material and 
facilities for the making of ail repairs necessary to comply with the 
safety , appliance act, your verdict, should be for the government as 
to èàjÇK and every car so. hauled. 

!( .your verdict should Jbe for the government as to each and every car 
so.hauled upon that staj:e< of facts. ,., 

^he Jury returned a verdict for thé United Stutes on the second, fourth, 
flftii, and eigUth causes of action, and, not being able to agrée as to the bal- 
ance ,of the counts, wag disehasged. 
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UNITED STATES v. SOUTHERN PAO. CO. 
(District Court, N. D. California. December 4, 1908.) 

1. Railroads (§ 229*) — Safety Appliance Act. 

If a carrier hauls over its line any cars which cannot be coupled 
autoruatically by impact, either by reason of being iinproperly equipper] 
or tlie equipmeut being out of order, or disconnected, or otherwise in- 
operative, tlie act is in violation of the safety appliance law (Act Marcb 
2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]). 

lEd. Note. — For other cases, see Railroads, Cent. Dig. § 743; Dec. Dig. 
§ 229.*] 

2. Railroads (§ 229*) — Safety Appliance Act— Construction. 

The safety appliance statute (Act March 2, 1893, c. 196, 27 Stat. 531 
[U. S. Comp. St. 1901, p. 3174]) applies to the coupler on each end of 
every car subject to the law, and it is wholly immaterial in what con- 
dition was the coupler on the adjacent car, or on any other car or cars, 
to which each car sued upon was or was to be coupled. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743 ; Dec. Dig. 
§ 229.*] 

3. Railroads (§ 254*) — Safety Appliance Act— Construction— Penalty. 

Carriers are required immediately to repair defects in cars caused dur- 
ing the time they are being hauled, if they can do so with the means and 
appliances at hand at the time and place, or when such condition should 
hâve been discovered by the exercise of reasonable care. If requisite 
means are not at hand, carriers hâve the right, without incurring the 
penalty of the law, to haul the defective car to the nearest repair point 
on théir line. But, if they haul such car from a repair point, they are 
liablè for the statutory penalty. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 765, 766 ; Dec. 
Dig. i 254.*] 

4. Railroads (§ 229*) — Safety Appliance Act— Construction. 

It is the duty of the carrier, subject to the safety appliance act, to 
establish reasonable repair points along its line for the making of repairs 
of the kind necessary to comply with the law. At such repair points 
there should be the material and facilities to make ail such repairs. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743; Dec. Dig. 
§ 229.*] 

5. Railroads (§ 229*) — Safety Appliance Act— Construction. 

The railway company is under no obligation to receive from any other 
company cars defective as to safety appliances, and, when it does receive 
cars from another company at any point, it must know at its péril that 
each car so received is equipped with the safety appliances required by 
law, and that such appliances are in good order and condition. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743 ; Dec. Dig. 
§ 229.*] 

6. Railroads (§ 229*) — Safety Appliance Act— Construction. 

It is the use of a car in a defective condition that the law seeks to 
prevent, and not the length of the haul. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743; Dec. Dig. 
§ 229.*] 

7. Railroads (§ 254*) — Safety Appliance Act— PenalTies. 

If an employé of a railway company deliberately puts coupling devices 
on a car being used in Interstate trafflc in a condition which the law 

•For other cases see same tople & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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undertakes to prevont, then the compnny is liable to respond under the 
penalty for the unlawful a et of the employé. 

[Ed. Note. — For other cases, see Eailroads, Cent Dig. §§ 705, 706 ; Dec. 
Dig. § 254.*] 

(Syllabus by the Court.) 

Alfred P. Black, Asst. U. S. Atty., and Monroe C. List, Spécial 
Asst. U. S. Atty. 

Charles P. Heggerty, for défendant. 

DE HAVEN, District Judge (charging jury). You are required 
to rettirn a verdict in each of thèse cases. The first one is 13,757, 
and contains ten causes of actions. The second one is numbered 13,- 
760, and contains two causes of action. , 

The first two causes of action stated in. No. 13,757 charge a violation 
of section 1 of what is known as the "Safety Appliance Act." In 
référence to those two counts, I now instruct you it will be your duty 
to return a verdict for the government. The remainder of the counts 
in No. 13,757 charge a violation of section 2 of the safety appliance 
act (Act Mardi 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, 
p. 3174]). And that you may understand precisely the questions of 
fa.ct upon which you are called to pàss, I will read this section of the 
law .fo you : 

"That fr'om and after the first day of January, eighteen hùndred and ninety- 
eight it shall be unlawf ul for any such common carrier"— that is, a common 
carrier engaged In Interstate traffic — "to haul or permit to be hauled or used 
on; its Une any car used in moviug Interstate traffic not equipped with couplera 
coupling autoniatically by impact, and which eau be uncoupled without the 
necessity of men going between the ends of the cars." 

This section of the law applies to the coupler on each end of every 
car subject to the law, and it is wholly immaterial in what condition 
was the coupler on any adjacent car or on any car to which each car 
sued upon was or was to be coupled. The equipment on each end of 
every car must be in such condition that whenever called upon for use 
it can be operated without the necessity of men going between the 
ends of the cars. 

The law also means that each car must be equipped with an un- 
coupling lever oh each end thereof, by means of which such car can 
be at ail times uncoupled from another car by a man standing at one 
end on the side of the car, and without the reasonable necessity of 
going between such car or any other car, or without going around the 
end of the train in which said car might be hauled, or without crawl- 
ing under or over said cars, in order to reach the uncoupîing lever of 
the adjacent car. 

■ While the safety appliance law does not ask a railway company to 
do the impossible, it does nevertheless place upon such company the 
responsibility of properly equipping its cars in the first instance, and 
the maintaining of such equipment in good operative condition at ail 
times thereafter. Of course, if, while a car is being hauled between re- 
pair stations, some defect occurs to its safety appliances, such railway 
company must use the utmost care to discover and repair such defects, 

•For ottier cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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if the nature of the repairs will permit of their being made at that 
time and place. Should such defect be of a heavy nature only to be 
made at repair stations, then the company would hâve the right, with- 
out incurring the penalty of the law, to haul such car to the nearest 
place where such repairs can be made. In doing this the company 
cannot choose its place of making repairs, but must avail itself , for 
that purpose, of the nearest point where, by the exercise of diligence 
and foresight, it may prépare to make such repairs. And it is the duty 
of every railway company subject to this law to establish reasonable 
repair points along its line of railroad for the making of ail repairs 
necessary to comply with the law; that is, it is its duty to establish 
repair points at ail places along the line of road where it is reasonably 
necessary that they should be established in order faithfully to com- 
ply with the law. Inasmuch as inability alone will not excuse a com- 
pany from a literal compliance with the law, it is the duty of such 
company to hâve the material and facilities on hand at every repair 
point to make repairs of the kind necessary to comply with the pro- 
visions of the safety appliance act. And if a defect exists at a repair 
point, or at any place where such defect could hâve been repaired, and 
the company moves the car while in the defective condition, it does 
so at its péril, and it becomes then subject to the penalty of the law. 
The law is not satisfied by the exercise of reasonable care to this 
end ; but the company must at its péril discover and repair ail def ects 
before removing a car from a repair point. 

A railway company is under no obligation to receive from any other 
company cars defective as to safety appliances, and, when it does re- 
ceive cars from another company at any point, it must know at its 
péril that each car so received is equipped with the safety appliances 
required by law, and that such appliances are in good order and con- 
dition. 

The penalty under the safety appliance act applies to every defective 
car hauled contrary to its provisions, whether or not each car was 
hauled separately or in a train together, and it matters not how far 
each car was hauled. It is the use of the car in a defective condition 
that the law seeks to prevent, and not the length of the haul. 

Now, as to the différent counts: 

In the first and second counts of 13,757 you are instructed to fïnd 
for the plaintiff. 

The third count charges the hauling of Chicago, Burlington & Quin- 
cy car No. 61488 when the coupling and uncoupling apparatus was 
missing from the B end, and when said car was chained to another car. 
If you believe that the défendant so hauled this car from Truckee in 
this condition, and that Truckee was a repair point along the line of 
the défendant company, your verdict should be for the government. 

The fourth count charges the hauling of Southern Pacific car No. 
48602, when the knuckle was missing from the A end and when the 
car was chained to another car. You are instructed that the law lays 
an unqualified duty upon a railroad company to keep its coupling 
devices in a certain prescribed condition, and, if an employé of such 
company deliberately puts such devices in another condition, which 
condition the law undertakes to prevent, then the company is liable 
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to respond under the penalty for the uhlawful act of the employé, and 
if you believe' from the évidence that the knuckle was removed from 
this car for the purpose of chaining it to another car, fand that the 
car was so hauled in interstate traffic in that condition, and in that 
condition it would be necessary for a man to pass between the end of 
that car and an adjacent car in order to couple and uncouple them, 
your verdict should be for the government. 

The fifth count charges the hauling of Baltimore & Ohio car No. 
57286 when the keeper or inner casting was broken on onelénd and the 
uncoupling lever hanging dowri on the coupler. If you believe that 
this uncoupling lever was in such condition that any reasonable effort 
would not operate the same, and that, in order to uncouple this car 
from another car, it would hâve been reasonably necessary for a man 
to go between the cars, and that in that condition the car was hauled 
over the line of defendant's roadin interstate traffic, then your ver- 
dict should be for the government on that count. 

The sixth count charges the hauling of Chicago, Milwaukee & St. 
Paul car NoJ 58960, when the bottom devis pin was missing on the 
A end. If you believe that the car was in that condition, and that 
the absence of this pin rendered the uncoupling lever inoperative, and 
that' in order to uncouple this car from another car itwas reason- 
ably necessary for a man to go between the ends of the cars, and that 
in that condition the car was hauled over the line of defendant's road 
in interstate traffic, then your verdict should be for the government. 
• The seventh count refers to a "kinked" chain. If this car left 
Truckee while the chain was so "kinked," and while in this condition 
the coupler was inoperative, requiring the reasonable necessity of a 
man to go between the cars to couple or uncouple them, your verdict 
should be for the government. 

The eighth and ninth counts are similar to the fifth and seventh 
counts, respectively, and what I hâve said in regard to those you can 
apply to thèse counts. 

The tënthand the last count in :No. 13^757 charges the use of a loco- 
motive engine when the coupler was missing from the A or front end. 
It is not necessary that this end of the locomotive was used or was 
coupled to any car; that is, the front end or A end. It is the use 
of the locomotive in a defective condition that the law seeks to pre- 
vent, and, if you believe that this locomotive was used by the défend- 
ant upon its line of railroad in connection with other cars engaged in 
hauling interstate traffic, and not used for the purpose of taking it 
to the nearest point where it coùld be repaired, your verdict should 
be for the government. Of course, if you find that it was only taken 
to Sparks, and find that that was the nearest place where it could be 
repaired, and that it was only taken there for that purpose, then your 
verdict should be for the ■: défendant on that count. s , 

The first and second counts and the only counts in case No. 13,760 
charge the hauling of two cars chained together. Iî> you believe that 
thèse cars were delivered to the Southern Pacifie Company by another 
company in such a condition as has been téstified to by the witnesses 
for the government — and you should find that the; défendant in haul- 
ing interstate traffic used them on its train eftgaged in interstate traffic, 
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yoitr verdict should be for the government. One carrier cannot re- 
ceive a defective car from another carrier and excuse itself. It must 
discover such defect at its péril before it receives and hauls any such 
car in interstate traffic. 

I may say to you, that you are the exclusive judges of the credibility 
of the différent witnesses who hâve testified in your hearing ; that is, 
you must détermine for yourselves which witness or witnesses you 
will believe, and then, after you hâve fixed that in your mind, you are 
also the exclusive judges of what ultimate facts are shown by such 
testimony. In considering this testimony, positive testimony is to be 
preferred to négative testimony, other tbings being equal; that is to 
say, when a crédible witness testifies as to the existence of a fact 
at a particular time and place and another equally crédible witness 
testifies to having failed to observe such fact, the positive déclaration 
is ordinarily to be preferred to the négative in the absence of other 
testimony or évidence corroborating the one or the other. Never- 
theless, that is a question for you solely in passing on the weight to 
be given to this positive and négative testimony. If, in your judg- 
ment, the testimony of the witness who sa'ys that he did not see a 
thing is entitled to weight, that the circumstances surrounding him 
at that time, at the time he made the examination, were such that 
if the fact, had .çxisted he would hâve seen it, then as a matter of 
course, you would be at liberty to fmd that the fact did not exist. That 
is simply a rule of commen sensé in weighing testimony. 

In regard to the burden of proof, the burden of proof is on the 
government to establish by prépondérance of évidence the facts charg- 
ed in the différent counts of the pétition. And by a prépondérance 
of évidence is not meant the greater number of witnesses, but it means 
that évidence which to your mind is the most satisfactory and is en- 
titled to the greatest weight. 

A Juror : I should like to ask a question : In taking that engine from 
Truckee to, Sparks, is it a breaking of the law as interpreted by hitch- 
ing it" to a train, or does it hâve to go down alone ? 

The Court: If Truckee was a repair point and a place where the 
engine ought to hâve been repaired, and it was attached to a train en- 
gaged' in interstate traffic and taken to Sparks, that would be a viola- 
tion of the law. But if Truckee was not a repair point, and the 
engine could not hâve been repaired at Truckee, and was simply taken 
down to Sparks for the purpose of repair, I should say that that would 
not bè a violation of the statute. 

Another Juror : I should like to ask a question in regard to the two 
cars at Richmond : Would those two cars be considered as engaged in 
interstate traffic? 

The Court: That is a question for the jury to détermine from the 
évidence in this case. If they were attached to other cars engaged in 
interstate traffic, then they would be engaged in interstate traffic. 

Another Juror: If the engine referred to needed repairs, and could 
only be repaired at Sparks, but was used betweén Truckee and Sparks 
in the hauling of a train as far as that point, should we fmd for the 
government? 
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The Court: If the engine could not be repaired at Truckee, and the 
Company, under the law I hâve laid down before you, was not requir- 
ed to be able to repair it there, and it was moved to Sparks for the 
purpose of being repaired, I should say that the mère fact that it was 
attached to an interstate traffic train would not render the company 
liable if the main purpose in removing was to repair it. 

The jury returned tne following verdict: In case 13,760, for the United 
States; in case 13,757, for tbe United States on the firgt, second, third, fourth, 
flfth, sixth, seventh, eighth, and ninth causes of action set forth in the com- 
plaint ; and for the défendant on côunt 10. 



BIGELOW v. CALUMET & HECLA MINING 00. et al. (two cases). 
(Circuit Court, W. D. Michigan, N. D. October 3, 1908.) 

1. Corporations (§ 377*) — Powers— ■ Pubchasing Stock in Otheb Corpora- 

tions— Michigan Mining Statute.. 

A mining corporation of Michigan may exercise the power to purchase 
stock of other similar corporations conferred by Pub. Acts Mich. 1905, p. 
153, No. 105, although its articles of incorporation do not in terms include 
such power, the state laws under which it was organized and by which It is 
governed being expressly subject to amendaient or altération under Const. 
Mich. art. 15, § 1 ; and the acçeptance of the statutory amendment is suf- 
ficiently expressed by the exercise of the power given by the amendment. 

[Ed. Note. — For other cases, seè Corporations, Cent. Dig. § 1531 ; Dec. 
Dig. § 377.* 

Acquisition by corporation of stock of other corporation, see note to 
Anglo-American Land, Mortgage & Agency Co. v. Lombard, 68 C. C. A. 120.] 

2. Corporations (§ 377*)— Powers— Holding Stock in Other Corporations. 

Pub. Acts Mich. 1905, p. 153, No. 105, which authorizes corporations 
organized under the mining laws of the state to purchase the stock of any 
other corporation organized thereunder, does not limit the purpose of such 
purchases, and the purchasing company may exercise ail the lawful rights 
of a stockholder, including voting the stock. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1531 ; Dec. 
Dig. § 377.*] 

3. Monopolies (§ 12*) — Combinations in Restraint of Trade— Intention of 

Parties. 

In determining whether a transaction constituted an illégal contract, 
combination, or conspiracy in restraint of interstate trade or commerce, 
or to monopolize the same.in violation of the Sherman anti-trust act of 
July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), the in- 
tention of the parties may or may not be material, depending on whether 
or not the necessary effect of the agreement or acts done is to directly 
restrain such trade or to create such monopoly. If not, the intention is 
important. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10 ; Dec. Dig, 
S 127*] 

4. Monopolies (§ 12*) — Combinations in Bestraint of Trade— Fédéral 

Statute. 

A combination is not illégal as in violation of the Sherman anti-trust act 
Of July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901; p. 3200), merely 
because it may indireçtly, incidentally, or remotely restrain interstate 
trade or tend toward monopoly, if its main purpose and chief effect are to 

•For other cases see same toplc & § numbeh in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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promote the business and increase the trade of the parties in a legitimate 
way. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 10; Dec. Dig. 
§ 12.*] 

5. monopolies (§ 20*) combinations in restraint of trade— combinations 

by Mining Corporations. 

The securing by one copper mining corporation, through stock purchases 
authorized by the laws of the state and proxies obtained t'rom other stock- 
holders, of control over a competing corporation owning and operating ad- 
jacent mines, does not necessarily restrain Interstate trade or create a 
monopoly in violation of the Sherman anti-trust act of July 2, 1890, c. 
647, 26 Stat. 209 (U. S. Comp, St. 1901, p. 3200), aithough it is the intention 
to place the two corporations to a large extent under a common directorate 
and gênerai control ; and such purchase will not be held illégal under the 
statute because of such facts, where its primary purpose is to secure 
through friendly co-operation and the joint use of facilities a more eco- 
nomical opération of the mines, especially where the controlled corporation 
is one of a group previously under a common control and management, 
and whose products were sold through a common agency; nor does the 
fact that such purchase will resuit in the transfer of such agency as to 
its product to that of the purchasing company tend to unlawfully restrain 
compétition. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 20.*] 

6. Monopolies (§ 20*) — Combinations m Restbaint of Trade— Combinations 

by Mining Corporations. 

Lake Superior copper of the grade known in the mark et as "Best Lake" 
copper is not so distinct from Western copper as a commercial product as 
to render a combination between two or more of the few companies pro- 
ducing the same unlawful as a monopoly or attempted monopoly of such 
Best Lake copper, in view of the recently employed process of electrolytic 
refining which has practically, and to a large extent eommercially, elimi- 
nated the différence between the Lake and Western products. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 20.*] 

7 Monopolies (§ 20*) — Combinations in Restbaint op Trade— Miohigan 
Statutes. 

The purchase by one mining corporation of a controlling interest in the 
stock of another competing corporation held, under the évidence, not un- 
lawful as in violation of Pub. Acts Mich. 1899, p. 409, No. 255, which 
prohibits combinations for the purpose of preventing compétition in "man- 
ufacturing, makiug, transportation, sale or purchase of merchandise, 
produce or any commodity," or of Pub. Acts Mich. 1905, p. 507, No. 329. 
which déclares illégal ail combinations entered into "for the purpose and 
with the intent of establishing and maintaining, or of attempting to estab- 
lish and maintain a monopoly." 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 20.*] 

8. Mines and Minerals (§ 105*)— Corporations— Powers— Restrictions as 

to Real Property— Michioan Mining Corporations. 

The land holdings of a Michigan copper-mining corporation, shown to 
require 30,000,000 feet of timber per year in its mines, held not so excessive 
as to be illégal under Pub. Acts Mich. 1907, p. 214, No. 162, relating to 
mines, which provides that "every corporation organized or existing under 
this act shall hâve the power to purchase, hold and convey ail such real 
estate as the purposes of the corporation shall require." 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 229 ; 
Dec. Dig. § 105.*] 

9. Mines and Minerals (| 105*) — Corporations— Powers— Restrictions as 

to Real Property. 

In determining whether the land holdings of a mining corporation ex- 
ceed the statutory limit, which is flxed at the amount the purposes of 

•For other cases see same topie & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
167 F.— 45 
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the corporation shall requlre, lands owned by other mlnlng corporations 
which it contrôla through stock ownershlp are not to be taken Into ac- 
count 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dlg. ! 229 ; 
Dw\ Dig. § 105.*] 

For opinion of Circuit Court of Appeals affirming decree, see 167 
Fed. 721. 

Herbert E. Boynton and Arthur C. Denison, for plaintiff. 
Allen F. Rees and Otto Kirchner, for défendant Calumet & Hecla 
Mining Co. 
John E. More, for défendant Osçeola Consol. Min. Co. 

KNAPPEN, District Judge. In the opinion filed by this court 
upon the application for a preliminary injunction in the case first 
above entitled (Bigelow v. Calumet & Hecla Mining Company [C. 
C-] 155 Fed. 869), the claims o. the complainant pregented in that 
cause, as well as the conclusions reached upon the various légal ques- 
tions there raised, are fully stated. The bill of complaint in the 
second cause contains, so far as materiâl to this opinion, substan- 
tialfy the same allégations of fact and légal déductions therefrom 
as the bill in the first cause, except in certain respects to which 
attention is especially called in , this opinion. Briefly summarized, 
both bills allège in substance that the purchase by the Calumet 
& Hecla Company of 22,671 shâres of stock in the Osceola Com- 
pany, and the obtaining of proxies in the interest of the Calumet 
& Hecla Company, for the voting of the stock of other sharehold- 
ers in the Osceola Company, is an attempt on the part of the Calu- 
met & Hecla Company to monopolize, in part, interstate commerce, 
in violation of the Sherman act of July 2, 1890, c. 647, 26 Stat. 209 
(U. S. Comp. St. 1901, p. 3200), to effect a combination for the 
purpose and with the intent Of estâblishing and maintaining a mo- 
nopoly of the business of mining, manufacturing, and selling cop- 
per, contrary to the Michigan statute against trusts and monopolies, 
and in violation of the common law felating to mqnopoly; that such 
action is part of the geheràl plan of the Calumet & Hecla Company 
to secure control ô'f practically the entire output of so-ealled "Lake 
copper," and thereby to secure a complète and absolute monopo- 
,ly of such copper throughout the United States; that, in pursuance 
of said alleged unlawful plan, the Calumet & Hecla Company had 
also acquired a control of the stock in the Allouez and Centennial 
Companies (both alleged to be actively competiiig companies), and 
of stock interests in a large number of other companies, and was seek- 
ing to acquire further controlling holdings of stock in still other ac- 
tively competing mining companies, notably the Tahiarack, Ahmeek, 
and Isle Royale, which' are operated in connection with the Osceola 
under complainant's management ; that the action of the Calumet 
& Hecla Company in making such stock purchases and in procur- 
ing such proxies was ultra vires, illégal, and void ; , that the Calumet 
& Hecla Company has'obtained and is holding lands greatly in ex- 
cess of the 50,000 acres allowed by the mining law in force when thé 

•For other cases see same topic & | numbib In Dec A Am. Dlga. 1907 to date, & Rep'r Indexes 
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bills were filed; that if the Calumet & Hecla Company shall secure 
the attempted control of the Osceola Company by the élection of 
a board of directors, it can and will control the Osceola Company 
in the interest of the Calumet à Hecla Company, and not in the 
interest of complainant and other stockholders in the Osceola Com- 
pany. 

The bill in the first case (which was filed by complainant in vir- 
tue of his stockholding in the Osceola Company) asks an injunction 
against the voting, at the annual stockholders' meeting, on the part or 
behalf of the Calumet & Hecla Company, of the Osceola stock held 
by it, as well as the proxies hekl in its interest. 

The bill in the second case (filed in virtue of complainant's own- 
ership of a small amount of stock in the Calumet & Hecla Company, 
purchased after the commencement of the first suit, and for the pur- 
pose of protecting complainant's interest as an Osceola stockholder) 
asks a decree declaring the purchases of lands by the Calumet & 
Hecla Company in excess of 50,000 acres to be illégal, and that such 
excessive purchases be vacated; that the purchases made of stocks 
in other mining companies be declared illégal, and that steps be tak- 
en for the vacating of the same; that the Calumet & Hecla Com- 
pany be enjoined from carrying out options and from paying assess- 
ments upon, and from purchasing or voting stock in, any other min- 
ing company, as well as from soliciting stock proxies in any com- 
peting mining company, and from voting stock or proxies before 
obtained in any such company, as part of a plan for acquiring the 
management and control of such company; and from buying or car- 
rying out options for the purchase of further lands ; and from 
arranging for joint opérations between the Calumet & Hecla, Al- 
louez, Centennial, and Osceola mines, including joint use of shafts ; 
and from hauling, crushing, or smelting the products thereof by 
the railroads, stamp mills, or smelters of the Calumet & Hecla Com- 
pany. 

This" court hekl, upon the motion for preliminary injunction in 
the first case, that the 1905 amendment to the Michigan mining law 
(Pub. Acts Mich. 1905, pp. 153, 154, No. 105) empowered the Cal 
umet & Hecla Company to purchase stock in the Osceola and oth- 
er companies, subject to the restriction that such purchase be not 
made with the intent and for the purpose of restraining trade' or creat- 
ing a monopoly; but that a control by way of stock purchase and 
proxies, if made for that purpose and with that intent, was a vio- 
lation of the state and fédéral statutes, which were held broad enough 
to cover any means purposely adopted for, and manifestly adapted 
to, the accomplishment of the unlawful purpose ; and that the prima 
facie case presented by the bill, and évidence by way of ex parte 
arfidavits, justified preserving the existing status until full and final 
hearing upon the merits. The motion for injunction in the second 
case was never heard. 

The conclusion heretofore reached as to the power of the Calumet 
& Hecla Company to make the stock purchases in question, except 
so far as prohibited by the anti-trust and anti-monopoly laws, state 
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or fédéral, must be adhered to. It is, however, urged by complain- 
ant that the exercise by the Calumet & Hecla Company of the pow- 
er to purchase stock in other rhining companies, given by the 1905 
amendaient to the mining act (Pub. Acts Mich. 1905, p. 153, No. 
105), violâtes the contract between the Calumet & Hecla stockhold- 
ers as expressed in their articles of incorporation, which do not in 
terms include such power. Assuming (but not holding) that com- 
plainant is entitled to raise the question, the proposition is not, in 
my judgment, sustainable. The power to make the statutory amend- 
ment in question is directly given by section 1, art. 15, of the Constitu- 
tion of Michigan, which provides for the formation of corporations 
under gênerai laws, and that "ail laws passed pursuant to this sec- 
tion may be amended, altered or repealed." The stockholders are 
as much bbund by this provision as if it had been contained in their 
articles of incorporation. Attorney General v. Looker, 111 Mich. 
498, 69 N. W. 929 ; Looker v. Maynard, 179 U. S. 46, 21 Sup. Ct. 
21, 45 L. Ed. 79 ; Polk v. Mutual Reserve Fund Life Association, 
207 U. S. 310, 28 Sup. Ct. 65, 52 L. Ed. 222. It is doubtful wheth- 
er this power to purchase stock in another corporation engaged in the 
same business was such a substantial departure from the purposes of 
the corporation as expressed in its articles as to require the express 
acceptance of the amendment by the corporation. Louisville Trust 
Company v. Louisville, New Albany & Chicago Railway Company, 
22 C. C. A. 378, 75 Fed. 433, 448. But if such acceptance was nec- 
essary it was, in my judgment, sufficiently expressed by the adop- 
tion, after due notice, of a by-law conferring such power upon the 
directors, by corporate action had thereunder, in the purchase of the 
stock, and by the subséquent ratification thereof by the stockhold- 
ers after due notice. Zabriskie v. Cleveland, Columbus & Cincin- 
nati Railway Company, 23 How. 381, 396, 16 L. Ed. 488; Louisville 
Trust Company v. Louisville, New Albany & Chicago Railway Com- 
pany, 75 Fed. 488, 22 C. C. A. 378; Venner v. Atchison, Topeka & 
Santa Fé Railway Company (C. C.) 28 Fed. 581, 587, 589. 

It is further urged that the statute should be constructed as author- 
izing stock purchases for investment only, and not for control. 
Except so far as this proposition involves the question of conflict 
with anti-trust and anti-monopoly laws, it is without apparent force. 
Not only does the statute contain no express limitation to purchases 
for investment, but the object of the provision, which is apparent- 
ly to further the active and profitable prosecution of the business of 
the purchasing corporation by way of holding interests in other cor- 
porations carrying on the same or a directly allied business, seems 
more consistent with the right of active participation in the affairs 
of the corporation whose stock is purchased than with a mère right 
of investment without such active participation. The right to vote 
the stock so purchased is expressly given by the Michigan mining 
act (2 Comp. Laws Mich. '§ 7002), and such right is incidental to 
the ownership of the stock. Rogers v. Nashville, Chattanooga & 
St. Louis Railway Company, 33 C. C. A. 517, 91 Fed. 312; Taylor 
v. Southern Pacific Railway Company (C. C.) 122 Fed. 147, 151. 
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The contention that the acquiring and holding of the stock proxies 
in the interest of the Calumet & Hecla Company is beyond the power 
of that company cannot be sustained. The mining act (2 Comp. 
Laws Mich. § 7002) expressly provides that "stockholders may appear 
and vote in person, or by proxy duly filed, or by their duly consitut- 
ed attorneys." No question of the right of the Calumet & Hecla 
Company to act as the attorney for a stockholder in the Osceola 
Company is involved, for the corporation does not attempt to so act. 
But no reason is apparent why a corporation shareholder should not 
hâve the same légal right as other shareholders to protect its inter- 
est, both by giving and soliciting proxies for effecting a lawful con- 
cert of action. 

We are thus brought to the considération of the question whose 
answer must control the disposition of the first case, viz., whether 
the purchase of the Osceola stock and the obtainîng of the Osceola 
proxies by the Calumet & Hecla Company hâve the necessary effect, 
or were made and done with the intent, to restrain trade or create or 
maintain a monopoly within the meaning of the law. 

And, first, as to the Sherman act. The sections involved hère are 
section 1, which déclares illégal "every contract, combination in the 
form of a trust or otherwise, or conspiracy, in restraint of trade or 
commerce among the several states, or with foreign nations" ; and 
section 2, which déclares it a misdemeanor to "monopolize or attempt 
to or combine or conspire with any other person or persons to monop- 
olize any part of the trade or commerce among the several states, or 
with foreign nations." 

It is important, at the outset, to consider the intent and purpose 
of the action complained of ; for while it is not necessary to a viola- 
tion of the act to show affirmatively a spécifie intent to restrain com- 
merce or create a monopoly, provided such restraint or such monopoly 
be the direct, immédiate, and necessary resuit of the combination 
(United States v. Trans-Missouri Freight Association, 166 U. S. 290, 
341, 17 Sup. Ct. 540, 41 L. Ed. 1007 ; United States v. Joint Traffic 
Association, 171 U. S. 505, 19 Sup. Ct. 25, 43 L. Ed. 259; Chesa- 
peake & Ohio Fuel Company v. United States, 53 C. C. A. 256, 115 
Fed. 610, 623), yet, as said by Mr. Justice Holmes in Swift & Com- 
pany v. United States, 196 U. S. at page 396, 25 Sup. Ct. at page 279, 
49 L. Ed. 518, "Where acts are not suffkient in themselves to pro- 
duce a resuit which the law seeks to prevent — for instance, a monop- 
oly — but require further acts in addition to the mère forces of nature 
in order to bring that resuit to pass, an intent to bring it to pass is 
necessary in order to produce a dangerous probability that it will 
happen;" and, as said by Mr. Justice Peckham in the Joint Traffic 
Association Case, in commenting upon the décision in the Trans- 
Missouri Case, "An unlawful intent in entering into the agreement 
was held immaterial, but only for the fact that the agreement did in 
fact and by its terms restrain trade." 

In many of the leading cases, both under state statutes and the 
common law, the express intent to restrain trade or create a monopoly 
was treated as material, and in some cases controlling. Thus, in 
Richardson v. Buhl, 77 Mich. 632, 43 N. W. 1102, 6 L. R. A. 457, the 
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object of the organization of the Diamond Match Company, which 
was there held to be a monopoly, was stated to be "to monopolize and 
control the business of making ail the friction matches in the United 
States and establish the price thereof." In Dunbar v. American Tél- 
éphone Company, 224 111. 9, 79 N. E. 423, 115 Am. St. Rep. 132, the 
direct object of the purchase by the American Téléphone Company 
(the so-called "Bell monopoly") was alleged to be to put the Kellogg 
Company out of business, or to so use and control it as to prevent 
rivalry in business and create a monopoly. In Hunt v. Riverside Co- 
opérative Club, 140 Mich. 538, 104 N. W. 40, 112 Am. St. Rep. 420, 
the legality of defendant's undertaking was said "to be determined 
by ascertaining their central and controlling object," which was found 
to be to croate a monopoly in favor of the plumber members. 

The facts necessary to be considered in determining the intent and 
purpose with which the Calumet & Hecla Company made the pur- 
chases and enteréd upon the expansion policy in question are thèse: 
The mines of the Calumet & Hecla Company are upon the Calumet 
conglomerate and the Osceola and Kearsarge amygdaloid Iodes, which 
underlie from the surface in the order named. Until 1904 the Calu- 
met & Hecla Company mined from the conglomerate Iode only. Since 
that year about one-tenth of its output has been taken from the 
Osceola Iode. Only about one-third of that Iode (so far as devel- 
oped on the Calumet & Hecla property) is said to be capable of profit- 
able mining. Upon the Kearsarge Iode the Calumet & Hecla Com- 
pany has thus far done no profitable mining. The conglomerate 
rock mined by the Calumet & Hecla Company originally yielded 100 
pounds of copper to the ton, but the percentage of copper has de- 
creased with the depth at which the vein is mined, until now it yields 
but little more than 40 pounds. The testimony fairly indicates that 
the profitable life of the Calumet & Hecla Company, in mining upon 
the conglomerate Iode, at the présent rate of production, is about 15 
years, and that when this Iode is exhausted, unless considerably more 
territory is secured, the industrial life of the Calumet & Hecla Com- 
pany will be greatly impaired, and several million dollars worth of 
equipment and plants rendered in large part valueless. Parts of the 
Kearsarge Iode on the Calumet & Hecla property are barren, the 
workings of that company yielding' from that vein an average of 17 
to 18 pounds of copper per ton of rock. To produce the same output 
from the Keatsarge Iode, the Calumet & Hecla Company must mine 
several times as much rock as on the Calumet conglomerate ; and 
for the reason stated, and in order to use the existing large equip- 
ment and conduct mining opérations with the présent degree of prof- 
it, it w.ould be necessary, in working the Kearsarge vein, to mine over 
a large territory at once. 

The Osceola, ' Centennial, Allouez, and La Salle mines are upon 
the Kearsarge Iode, the mines of the Osceola Company being also 
upon. the Osceola Iode. The Osceola Company has worked both the 
Osceola and Kearsarge veins, producing from both in 1906 about 
18% million pounds of copper. The Allouez and Centennial proper- 
ties hâve never been fully developed, the former yielding in 1906 about 
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3y 2 million and the latter about 2 T / 2 million pounds of copper. In 
the case of the other companies involved, development has in no case 
been carried to the point of profitable production. The Centennial 
immediately adjoins the Calumet & Hecla, a portion of the Osceola 
lies between and immediately adjoining the Centennial, and the Al- 
louez and another portion of the Osceola lie between and immediately 
adjoining the Calumet & Hecla and the La Salle, in which the Cal- 
umet & Hecla Company has acquired a controlling interest. The 
Kearsargè Iode can be most advantageously worked by the Calumet 
& Hecla Company, through friendly co-operation with the Osceola, 
Centennial, Allouez, and La Salle mines, not unusual between mining 
companies sustaining friendly relations toward each other. Certain 
abandoned shafts of the Osceola Company are thought by the Calu- 
met & Hecla Company to be available for mining the Osceola amygda- 
loid Iode as well as the conglomerate Iode of the Calumet & Hecla 
property, and certain shafts of the Osceola Company it is thought 
may ultimately be profitably extended into the Allouez and Centennial 
workings, and certain shafts upon other properties in which the Cal- 
umet & Hecla Company is interested it is believed can be advan- 
tageously used in the Osceola Company's territory. The relations 
between the Calumet & Hecla and the Osceola Companies were not 
such as to permit co-operation. 

Copper production in the Lake région has steadily increased for 
many years past. In 1906 there were at least 22 producing companies 
in that région. At least 13 other mining companies were then devel- 
oping and exploring. The copper-bearing range contains other profit- 
able Iodes besides those before named, including the Pewabic (on which 
the Quincy opérâtes), the Arcadian (worked by the Isle Royale), 
and the Baltic (on which the Copper Range mines are operated). 
The Calumet & Hecla ratio of production toward the total Lake pro- 
duction has gradually declined from about 66 per cent, in 1879 to 
38 per cent, in 1905, increasing to about 43 per cent, in 1906. 

I am convinced, from a careful considération of the testimony, that 
the controlling motive and purpose of the Calumet & Hecla Company 
in acquiring its interest in the mining properties mentioned was to 
extend its industrial life and keep up and increase, if possible, its pro- 
duction and net earnings, and that the évidence fairly négatives a de- 
sign thereby to reduce the output of any of the companies, or artificial- 
ly to increase or maintain the price of the product, or to stifle compé- 
tition between the related companies, or to préjudice other stockhold- 
ers generally of either company associated, or to interfère with the 
integrity of either company, a common management with separate de- 
tailed organization being contemplated. The évidence does not in- 
dicate that any use of the facilities of the associated companies is 
contemplated, except upon terms and in manner mutually advanta- 
geous. The testimony indicates that the stock of the Osceola, Allouez, 
and Centennial Companies was bought on the exchange, as the only 
practicable method of procuring control of those properties ; the lég- 
islative bill of 1905, authorizing the purchase of stock in other mining 
companies, having been introduced at the instance of the Calumet & 
Hecla Company. 
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The allégation in the bill that the Calumet & Hecla Company was 
seeking to purchase interests in the Tamarack, Ahmeek, and Isle 
Royal Companies is not sustained by the évidence, except to this ex- 
tent : that the Calumet & Hecla Company made an offer for the hold- 
ings of complainant and his associâtes, but only after complainant 
(having reason to suspect that the Calumet & Hecla Company was 
buying Osceola stock to obtain çontrol) offered the same for sale, 
conditioned upon receiving the assurance that the Osceola stock was 
being bought for control. While this assurance was not given, the 
fact was neither admitted nor denied. 

It is only just to complainant to say that the charges made against 
his management of the Osceola Company, to the efïect that its product 
lias not been economically manufactured and sold, and that it has 
not been made to bring the best priées, are shown to be without 
foundation. 

A considération of the évidence has failed to convince me that the 
Calumet & Hecla Company is seeking to restrain trade or create a 
monopoly, unless such monopoly or restraint of trade shall be found 
to be the necessary resuit of the control in question over the compet- 
ing companies involved. 

We are thus brought to the question whether the necessary efïect 
of the alleged combination is to restrain trade or create a monopoly. 
It is settled that a combination does not violate the fédéral statute 
merely because it may indirectly, incidentally, or remotely restrain 
trade or tend toward monopoly. If its necessary effect is to stifle or 
to directly and substantially restrict interstate commerce, it falls under 
the ban of the law. On the other hand, if it only incidentally or 
indirectly restricts compétition, while its main purpose and chief ef- 
fect are to promote the business and increase the trade of the consum- 
ers, it is not denounced or voided by that law. United States v. Ë. C. 
Knight Company, 156 U. S. 1, 15 Sup. Ct. 249, 39 L. Ed. 325 ; Hop- 
kins v. United States, 171 U. S. 578, 19 Sup. Ct. 40, 43 L. Ed. 290 ; 
Anderson v. United States, 171 U. S. 604, 19 Sup. Ct. 50, 43 L. Ed. 
300; Whitwell v. Continental Tobacco Company, 60 C. C. A. 290, 
125 Fed. 454, 64 L. R. A. 689; Chesapeake & Ohio Euel Company 
v. United States, 53 C. C. A. 256, 115 Eed. 610, 622; Davis v. A. 
Booth Company, 65 C. C. A. 269, 131 Eed. 31 ; Phillips v. Iola Port- 
land Cernent Company, 125 Fed. 593, 594, 595, 61 C- C A. 19. 

Is, then, the direct and immédiate and necessary efïect of the mère 
fact of control on the part of thé Calumet & Hecla Company over the 
Osceola Company (as obtained by the élection of a majority of the 
board of directors, and thus the power to direct the afïairs of the lat- 
ter company, through the élection of officers and otherwise) to restrain 
trade or create a monopoly within the meaning of the Sherman act ? 

In United States v. E. C. Knight Company, supra, it was broadly 
held that a monopoly of manufacturing was not within the prohibi- 
tion of that law. There the American Sugar Refining Company, being 
in control of a large majority of the manufactories of refined sugar 
in the United States, acquired, through the purchase of stock in four 
Philadelphia sugar refineries, such disposition over those manufac- 
tories throughout the United States as gave it practically a monopoly 
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of the business. It was held that it does not follow that an attempt 
to monopolize, or the actual monopoly of the manufacture, was an 
attempt to monopolize commerce, even though, in order to dispose 
of the product, the instrumentality of commerce was necessarily in- 
voked. Chief Justice Fuller there said (page 16 of 156 U. S., page 
255 of 15 Sup. Ct. [39 L. Ed. 325]): 

"Contracts, combinations, or conspiracies to control domestic enterprise in 
manufacture, agriculture, mining, production in ail its forms, or to raise or 
lower priées or wages, might unquestionably tend to restrain external as 
well as domestic trade, but the restreint would be an indirect resuit, how- 
ever inévitable and whatever its extent, and sueh resuit would not necessarily 
détermine the object of the contraet, combination, or conspiracy." 

It is urged, however, that the authority of the Knight Case has been 
destroyed by subséquent décisions of the Suprême Court. Apart from 
this question, an examination of the later décisions which are thought 
to hâve that effect is of value ; for in each of the cases so cited, and in 
which the effect of the combination in question has been held to be to 
restrain trade or create monopoly, there is found to hâve existed some 
spécial élément (apart from the mère combination of manufacturing 
companies selling their product in interstate and foreign trade) from 
which a direct, immédiate, and necessary restraint upon compétition 
was found to resuit. 

Thus : By the agreement in question in United States v. Trans-Mis- 
souri Freight Association, 166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 
1007, the adoption of governing rates for ail companies interested was 
directly provided for, and this was the announced purpose of the com- 
bination. 

In United States v. Joint Trame Association, 171 U. S. 505, 19 Sup. 
Ct. 25, 43 L. Ed. 259, the facts were similar to those in the Trans- 
Missouri Case. In the Joint Traffic Case, Justice Peckham said : 

"To suppose, as is assumed by counsel, that the effect of the décision in the 
Trans-Missouri Case is to render illégal most business contracts or combina- 
tions, however indispensable and necessary they may be, because, as they 
assert, they ail restrain trade in some remote and indirect degree, is to make 
a most violent assumptton^ and one not called for or justified by the décision 
inentiôned, or by any other décision of this court." 

In Addyston Pipe Company v. United States, 175 U. S. 211, 20 Sup. 
Ct. 96, 44 L- Ed. 136, the défendants, who were manufacturers of cast 
iron pipe, entered into a combination to "raise the price of pipe for 
ail the states west of New York, Pennsylvania, and Virginia, constitut- 
ing considerably more than three-quarters of the territory of the Unit- 
ed States," by "voluntarily agreeing to sell only at priées fixed by their 
committee" ; whereby the défendants were able to "compel the pub- 
lic to pay an increase over what the price would hâve been if fixed by 
compétition between the défendants." Justice Peckham there said of 
the Knight Case : 

"The plain distinction between manufacture and commerce was pointed 
out, and it was observed that a contraet or combination which directly related 
to manufacture only was not brought within the purview of the act, although, 
as an indirect and incidental resuit of such combination, commerce among 
the states might be thereafter somewhat affected." 
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In Montague v. Lowry, 193 U. S. 38, 24 Sup. Ct. 307, 48 L. Ed. 
G08, the Tile, Mantel & Grate Association involved had been organiz- 
ed for the express purpose of creating a monopoly between dealers 
within a certain radius and the Eastern manufacturers of tile. By rea- 
son of the association, plaintiffs were wholly unable to procure at any 
price tiles from the manufacturers (from whom they had always be- 
fore bought), or from dealers in San Francisco unless at a price more 
than 50 per cent, above what members of the association were to pay. 

In Swift & Company v. United States, 196 U. S. 375, 25 Sup. Ct. 
276, 49 L. Ed. 518, the case was heard upon demurrer to the bill, which 
charged a combination of a dominant proportion of the dealers in fresh 
méat throughout the United States not to bid against, or only in con- 
junction with, each other, in order to regulate prices in, and induce 
shipments to, the live stock markets in other states, to restrict ship- 
ments, establish uniform rules of grading, make uniform and improp- 
er rules of cartage, and to get less than lawful rates from railroads to 
the exclusion of competitors, with the intent to monopolize commerce 
among the states. Mr. Justice Holmes, in holding the combination in- 
valid, said, with référence to the alleged restraint of interstate com- 
merce, that: 

It "ls a direct object, it is that for which the several spécifie acts and 
courses of conduct are done and adopted. Therefore the case is not like United 
States v. E. C. Knight Company, 156 U. S. 1, 15 Sup. Ct. 249, 39 L. Ed. 325, 
where the subject-inatter of the combination was manufactures, and the direct 
object monopoly of manufacture within a state. However likely monopoly 
of commerce among the states in the article mamrfaetured was to follow from 
the agreement, it was not a necessary conséquence nor a primary end. Hère 
the subject-matter is sales, and the very point of the combination is to restrain 
and monopolize commerce among the states in respect of such sales." 

In Northern Securities Company v. United States, 193 U. S. 197, 
24 Sup. Ct. 436, 48 L. Ed. 679, the combination embraced competing 
or parallel lines of railroad. Thèse railroads were directly engaged 
in commerce between the states, and the agreement provided for a pro- 
rating of the earnings between the two companies involved, thus ef- 
fectually restraining compétition. 

Turning to the cases elsewhere, in which £he direct and necessary 
effect of a given combination has been held to be to restrain trade, 
there is found to hâve existed some spécial élément or considération, 
apart from the mère combination of manufacturing companies, from 
which a direct, immédiate, and necessary restraint upon compétition 
was held to resuit. 

For example, in Chesapeake & Ohio Fuel Company v. United States, 
53 C. C. A. 256, 115 Fed. 610, 14* coal producers of a, given district, 
formerly independent, were compelled to sell at a price fixed by the 
executive committee or not to sell at ail. The executive committee al- 
so determined each month what percentage of the total product each 
member might ship. The rule was expressly recognized that it is not 
every case of incidental restraint which makes a contract void, the 
Cotlrt saying: "But the question is, is it an effect of the contract to 
directly restrain interstate commerce?" 

In Cravens v. Carter-Crume Company, 34 C. C. A. 479, 92 Fed. 479, 
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a combination of manufacturera of woodenware, representing 80 per 
cent, of the production of the country, was formed for the purpose of 
restricting production and keeping up prices, which were to be regu- 
lated by the central organization. The direct purpose was held to be 
to create a monopoly and restrain freedom of commerce. 

It is urged that certain remarks found in the opinions of the courts 
in the Pearsall, Great Northern, Trans-Missouri, Northern Securities, 
Àddyston, and other cases sustain the proposition that a control by one 
corporation over a competitor créâtes the tendency and the power to 
suppress compétition, and that this tendency and power operate ipso 
facto as a direct and immédiate restraint upon trade and in the direc- 
tion of monopoly. The Pearsall Case (161 U. S. 646, 16 Sup. Ct. 705, 
40 L. Ed. 838) involved the question of fact whether certain acts 
amounted to a consolidation, lease, purchase, or any form of control 
on the part of the Great Northern over the Northern Pacific, and thus 
violated a statute of Minnesota forbidding railroad corporations to 
"consolidate with, lease, or purchase, or in any way become owner of 
or control any other railroad corporation, or any stock, franchise or 
rights or property thereof, which owns or controls a parallel or com- 
peting Une." The nature of the other cases referred to has been al- 
ready stated. Considering the remarks referred to in connection with 
the light of attending facts and the points decided, I find nothing in 
them sustaining the proposition that the direct, immédiate, and neces- 
sary effect of a control by a corporation over a competitor, through 
stock ownership, is to restrain trade or create a monopoly either in 
manufacturing or selling. On the other hand, it is well settled that 
individual stockholders may lawfully own a controlling interest in each 
of two competing companies (Pearsall v. Great Northern Railway 
Company, 161 U. S. 646, 671, 16 Sup. Ct. 705, 40 L. Ed. 838; North- 
ern Securities Company v. United States, 193 U. S. 361, 362, 24 Sup. 
Ct. 436, 48 L,. Ed. 679), and that the same person may as director law- 
fully represent two competing companies (Adams Mining Company v. 
Senter, 26 Mich. 73 ; Twin-Lick Oil Company v. Marbury, 91 U. S. 
587, 23 L. Ed. 328). The fact that Calumet & Hecla officers or repré- 
sentatives are to act as directors in the Osceola Company, whose cor- 
porate organization and affairs are to be separately maintained and 
conducted, affords no presumption that such directors will violate the 
law or abuse their trusts as directors of the Osceola Company. Any 
attempt to do so, will, of course, subject them to restraint or correc- 
tion by the courts. Rogers v. Nashville, C. & St. L. Ry. Company, 91 
Fed. 313, 33 C. C. A. 517. Beyond such indirect restraint as is inciden- 
tal to a common management, it is difficult to see that compétition will 
be necessarily unlawfully restricted. It is true that an opportunity for 
restricting compétition is afforded by the relation ; but this is equally 
true of every case of a common gênerai management ; true, for ex- 
ample, of the relations between the Osceola, Tamarack, Ahmeek, and 
Isle Royale Companies, which hâve in complainant a common prési- 
dent, who is largely interested as a stockholder; which hâve a com- 
mon gênerai management and control ; and which own stock in a com- 
mon smelter, railroad, and chemical works, and sell through a common 
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agent. In either of the cases presented, "further acts in addition to 
the mère forces of nature" are required to bring about the restraint of 
compétition beyond such restraint as indirectly, remotely, and inciden- 
tally results from the relation of a common management. The practi- 
cal certainty that under the proposed control the selling of the Osceola 
product would be taken from the United States Metals Selling Com- 
pany, and will be sold in connection with that of the Calumet & Hecla 
Company, and thus under a gênerai Calumet & Hecla management, is 
urged as necessarily restricting compétition. But not only does not 
the employment of a common selling agent necessarily tend of itself to 
restrain trade (United States v. Joint Trame Association, 171 U. S. 
667, 19 Sup. Ct. 25, 43 L. Ed. 259), but it would seem that any de- 
crease of compétition between the Calumet & Hecla and the Osceola 
Companies is likely to be offset by new compétition between the Osce- 
ola on the one hand, the Ahmeek and Tamarack on the other, and by 
new compétition between the Osceola and the United States Metals 
Selling Company, which now sells two-thirds of the copper product o£ 
the United States, including the large output of the competing Amal- 
gamated Copper Company. The conclusion reached is that, whatever 
may be the remaining authority of the Knight Case as distinguishing 
between a monopoly of manufacturing and a monopoly of interstate 
selling, the authorities do not go to the extent of holding that in the 
absence of intent, or of spécial features or conditions, every case of con- 
trol by a manufacturing or a mining corporation over a competitor, 
through stock ownership and conséquent direction of corporate man- 
agement, créâtes per se, directly, immediately, and necessarily, a re- 
straint upon trade; and I am not prepared to hold that such is its ef- 
fect. 

It is, however, earnestly and forcefully contended that Lake copper is 
a commodity so distinct from other copper, and so peculiarly in a class 
by itself, and that its production is so small and so necessarily limited, 
that a control by the Calumet & Hecla Company over the Osceola 
Company will directly and necessarily tend to substantially restrict 
compétition and create a monopoly in Lake copper, and especially in 
what (as distinguished from Western or Electrolytic copper) is called 
"best" or "prime" Lake copper; which is alleged to be produced by 
only a few companies other than the Calumet & Hecla and Osceola 
(viz., the Quincy, Tamarack, Wolverine, and Ahmeek), and in com- 
paratively small amounts. 

■ . It is well settled that a monopoly; in order to be unlawful, need not 
b.e complète; and that it may exist although limited to a narrow ter- 
ritory. A combination rriust, however, in order to violate the law 
against monopolies, directly, necessarily, and substantially tend toward 
monopoly. See Whitwell v. Continental Tobacco Company, 60 C. C. 
A. 290, 125 Fed. 454, 462, 64 L. R. A. 689, where the fédéral cases on 
the subject are discussed. As said in the Addyston Case (page 245 
of 175 U. S., page 109 of 20 Sup. Ct. [44 L. Ed. 136]) : 

"It is the effect of the combination in limiting and restricting the right of 
each of the members to transact business in the ordinary way, as well as its 
effect upon the volume or extent of the dealing in the commodity, that is re- 
garded." 
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The important facts relating to this branch of iriquiry are thèse: 
The record shows that the world's production of copper was in 1906 
about 1,600 million pounds, of which the United States was produ- 
cing about 913 million pounds. Of this last amount about 224 million 
pounds were produced in the neighborhood of Lake Superior, and is 
therefore Lake copper. This Lake copper in place differs from most 
of the other world's copper in that it is "native" — that is to say, it is 
usually found "free" and substantially pure, the arsenic and other im- 
purities being usually regarded as united with the rock with which the 
métal is associated ; while in most other coppers the métal is carried 
by an ore, and is directly united with other chemical substances. Un- 
til récent years, practically ail copper was entirely furnace refined, and 
by reason of the conditions named the impurities (the most prominent 
of which was arsenic) were more readily removed from the Lake cop- 
per, and a better product obtained than was commercially practicable 
in the case of copper ores generally. By reason of this fact, and the 
uniformity of the product of some of the best of the Lake mines, Lake 
copper acquired and has held a réputation superior to that of Western 
coppers. By the process of electrolysis, which has, during récent years, 
been generally employed in the refining of Western coppers, practical- 
ly absolute purity of product is obtainable, and the production of pure 
copper is commercially practicable from ores and minerais too arseni- 
cal to permit profitably of a high degree of refining by the furnace pro- 
cess alone. As a resuit of the improvement of this process^ much of 
the Lake copper is now refined electrolytically in whole or in part. 
The Calumet & Hecla Company refines its highest grade of minerai 
by the furnace method alone. The other grades are refined by treat- 
ing a lower grade electrolytically (after first smelting), and mixing the 
electrolytic product with another grade of minerai not electrolytically 
treated. By this method the percentage of impurities in the minerai 
not electrolytically treated is diluted by the purer electrolytic product, 
the degree of purity being theoretically according to the ratio between 
the respective degrees of purity and the proportionate amount of the 
two éléments of the mixture. Calumet & Hecla copper, however treat- 
ed, is of the same grade, is entirely Lake copper; and is sold On the 
market as best Lake copper (and not as electrolytic), and at one price. 
The Osceola, Tamarack, and Ahmeek Companies, managed by corn- 
plainant, mix their minerais with cathodes of Western copper produc- 
ed by the Boston & Montana Company (one of the constituents of the 
Amalgamated Copper Company), usually in substantially equal propor- 
tions. The resulting product, which is thus practically double the 
amount of Lake copper used, is sold as "Best Lake," and not as elec- 
trolytic (substantially one-half as the property of the Boston & Mon- 
tana Company), although actually but about one-half Lake. Some of 
the other Lake coppers are treated electrolytically and sold as Best 
Lake. Of the 224 million pounds now produced from Lake minerai, 
the Calumet & Hecla (95 million pounds), Quincy (16 million pounds), 
Osceola (18 V2 million pounds), Tamarack (10 million pounds), and Ah- 
meek (3% million pounds), are conceded to be Best Lake. The prod- 
uct of seven other mines, producing; in the aggregate in 1906 about 
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24 million pounds, including the Centennial (214 million pounds)., and 
the Wolverine (10 million pounds), are fairly shown by the testimony 
to be capable of being used for ail purposes for which Best Lake cop- 
per is desiréd; ! artd no reason is apparent why a large part, if not ail, 
of the remaining Lake product, too arsenical to permit of high refine- 
ment by the futtnace process alone, cannot be so refined by the use of 
the electrolytic prûcess. 

The production, both of copper generally in the United States as 
well as at thé Lake, has increased steadily year by year, that of the 
United States having increased f rom 230 million pounds in 1889 to 
913 million pounds in 1906, and that of the Lake région from 80 mil- 
lion pounds in 1889 to 224 million pounds in 1906. By reason of the 
activity of mining in the Lake district, in the development of both 
old and new Iodes, the production bids fair to increase for some 
years in the future as rapidly as in the past. Practically ail domestic 
copper, except some of that produced at the Lake, and the bulk of 
ail foreigh copper, is electrolytically treated. The object of refining 
is to obtain purity of' product^ and the freer it is from arsenic the 
greater its conductivity. The présence of a small amount of arsenic 
slightly increases tensile strength. For thèse reasons copper wire, 
which consumes about one-half of ail the copper used in the United 
States, is usually madè from electrolytic copper, although for some 
purposes (and perhaps ail) certain customers specify Best Lake, which 
usually, not being entirely electrolytically refined, is apt to carry a 
little more arsenic than the purely electrolytic. The testimony shows 
that there is no inhérent chemical or physical différence between equal- 
ly pure furnace refined' and electrolytically refined copper, provided 
the latter is subjected to the same final furnace process, as the testi- 
mony indicates it usually is for commercial sale. Electrolytic copper 
is capable of use for any purpose for which Best Lake is used. Lake 
copper and electrolytic are sold in direct compétition with each other, 
both in this country and abroad, the Best Lake usually selling, on a 
normal market, at an average of about one-quarter cent per pound 
in êxcess of the best electrolytic. The préférence of some purchasers, 
which results in this différence in price, is probably due, in large 
part at least, to the long existing réputation of the "Best Lake" for 
excellence, including uniformity of product, and to the fact that the 
présent high state of electrolytic refining has but lately been reached. 
Lake copper is not locally consumed or sold. With the improvements 
in the electrolytic process, and by care in refining, the préférence of 
some consumers for Lake copper is diminishing, and seems likely to 
disappear in the near future, except so far as it may be based upon 
the réputation of individual producers. The United States govern- 
ment, which is a large purchaser of copper for various purposes, orig- 
inally specified Calumet & Hecla alone for cartridge cases. It has 
lately included Oscëola, Tamarack, and Quincy, and has still more 
lately indicated a willingness to consider the best electrolytic if con- 
forming to tests sustained by samples submitted. The United States 
government uses for ail purposes mueh less than the amount of the 
Calumet & Hecla output alone v and in the last five years that com- 
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pany has sold the government (directly at least) only about one mil- 
lion pounds in the aggregate. It would seem that any attempt to arti- 
ficially raise the price of Lake copper as against electrolytic would be 
offset by a larger use of electrolytic. 

If the distinction between Lake and electrolytic copper is as sharply 
defined as complàinant claims (and as would seem necessary if the 
charge of monopoly in Lake copper is to be sustained), in view of the 
attitude of complàinant toward "Lake Copper," as evidenced by his 
action in causing to be marketed annually over 60 million pounds 
of copper as "Lake Copper," which is, in fact, to the extent of but 
about one-half the product of the Lake région, a serious question is 
raised as to his right to équitable relief against an attempted monopoly 
in real Lake copper. But it is unnecessary to décide this question, 
for the conclusion reached, upon considération of the facts appearing 
in the record, is that neither Lake copper nor best Lake copper is so 
far a distinct commodity, and so conspicuously in a class by itself, 
as to make the control by the Calumet & Hecla Company over the 
Osceola, Allouez and Centennial Companies directly, immediately, and 
necessarily tend toward restraint of trade or monopoly in Lake or 
"best Lake" copper, either generally or against the United States gov- 
ernment in particular. The alleged combination not being shown to 
be made with the intention, or to hâve the direct, immédiate and nec- 
essary efïect to restrain trade or create monopoly, a violation of the 
fédéral law is not, in my opinion, made out. 

As to the Michigan Statutes. 

The only provisions which may plausibly be thought to be violated 
are subdivision 3 of the act of 1899 (Pub. Acts Mich. 1899, No. 255, 
p. 409), which denounces ail combinations for the purpose of prevent- 
ing compétition in "manufacturing, making, transportation, sale or 
purchase of merchandise, produce or any commodity" ; and section 2 
of the act of 1905 (Pub. Acts Mich. 1905, No. 329, p.' 507), which 
déclares illégal ail combinations entered into "for the purpose' and with 
the intent of establishing and maintaining or of attempting to establish 
and maintain a monopoly" of any pursuit or business. The only ma- 
terial respect in which the Michigan statute differs from the fédéral 
law is that the Michigan act of 1899 expressly includes combinations 
in manufacturing. The conclusions reached with respect to the con- 
struction of the fédéral act necessarily forbid relief under the Michi- 
gan statutes. In view of the statutory provisions, both state and féd- 
éral, it is unnecessary to further consider the question of common- 
law monopoly. 

The conclusions reached require a déniai of relief under the bill 
in the first case. The same considérations forbid relief under the 
bill in the second case, except as to the excessive land holdings ; for 
the only producing mines which hâve corne under the Calumet & Hecla 
control, aside from the Osceola, are the Centennial and Allouez; and 
their control has been taken into account in determining the lawful- 
ness of the Osceola stock purchase. 

A question is raised as to the right of complàinant to relief against 
the acts complained of, in view qf the object of his purchase and the 
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acquiescence of his assignors in the transactions with respect to which 
relief is sought. In the view, however, that is taken ùf the case uppn 
thé merits, it is unnecessary to consider this question. 

The provisions of the mining act in force when thèse suits were 
begun (Pub. Acts Mich. 1907, No. 162, p. 214), provided that "every 
corporation organized or existing under this act shall hâve power to 
purchase, hold and convey ail such real estate as the purposes of the 
corporation shall require." I am unable to assent to the proposition 
that the land holdings of corporations in which the Calumet & Hecla 
Company own a stock interest are to be taken into account in deter- 
mining whether the statutory limit is exceeded. The Calumet & Hecla 
Company does not, by the mère fact of its stockholding, own lands 
held by another corporation. When thèse suits were begun, the Calu- 
met & Hecla Company held over 65,000 acres of land, and owned in 
addition the timber on 40,000 acres. About 9,000 acres of timber 
has since been eut and the land allowed to revert. About 12,000 acres 
contained no timber. About 32,000 acres (containing pine timber too 
valuable for use in the mines) has been put upon the market for sale. 
The testimony is to the effect that the présent Calumet & Hecla min- 
ing opérations require about 30 million feet of large timber per year, 
and that the 50,000 acres remaining are, in the judgment of the com- 
pany's officers, sufficient only for the conglomerate mining. 

Since thèse suits were begun, the provision referred to has been so 
amended as to give a mining corporation "power to purchase, hold 
and convey ail such real estate as the purposes of the corporation 
shall require." Pub. Acts Mich. 1907, No. 162, p. 214. Passing the 
question raised as to the right of any one other than the public au- 
thorities to attack excessive land holdings, I am unable to say, under 
the évidence, that the judgment of the officers of the Company has 
been wrongfully exercised, and that the Calumet & Hecla Company 
does not need the amount of land remaining on hand and not upon 
the market. In view of the amendment of 1907, the court could not 
properly, upon this record, order a réduction of land holdings, unless 
found to exceed the requirements of the corporation ; and the fact 
that this statute was passed since the commencement of the suits could 
at most only affect'the question of costs. 

The option taken by the Calumet & Hecla Company upon the so- 
called "Nipagon lands," in Canada, is attacked as ultra vires. The 
above-cited provisions of the mining law pertaining to the holding 
of lands impose no limitation as to their location. The permission to 
purchase stock in other mining companies is expressly extended to "any 
company organized under this act or any other laws, foreign or domes- 
tic" (Pub. Acts Mich. 1905, pp. 153, 154, No, 153) ; and by 2 Comp. 
Laws Mich. § 7012, a mining company is expressly authorized to "con- 
duct its mining, smelting or manufacturing business, in whole or in part, 
at any place or places within the United States, in the territories there- 
of or in any foreign country," and may conduct such business wholly 
without the state of Michigan. The Nipagon option is therefore not 
shown to be ultra vires. 

The Calumet & Hecla Company is entitled to a decree in each case, 
dismissing the bill of complaint with costs. 
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BIGELOW v. CALUMET & HECLA MINING CO. et al. (two cases). 

(Circuit Court of Appeals, Sixth Circuit. February 18, 1909.) 

Nos. 1,897, 1,898. 

1. Mines and Minerais (§ 105*) — Mining Corporations— Powebs— Pubchas- 

ing Stock in Other Corporations— Michigan Mining Statute. 

Pub. Acts Mich. 1905, p. 153, No. 105, which authorizes mining cor- 
porations organized under the laws of the state to purcbase and hold 
stock in other mining companies, is within the power to amend the gên- 
erai incorporation law reserved by article 15, § 1, of the state Constitu- 
tion, and does not so interfère with the contract between a stockholder 
and the corporation as to require the stockholder's aeceptance of it as 
an amendaient of the charter, and, if such aeceptance were necessary, 
user of the power would be sufficient. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. I 105.*] 

2. Corporations (§ 197*) — Purchasing Stock in Otheb Corporations — 

rlghts as stockiiolders. 

A corporation having statutory power to purehase and hold stock of 
another corporation has the incidental power to vote the same. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 760; Dec. 
Dig. §197.* 

Acquisition by corporation of stock of other corporation, see note to 
Anglo-American Land, Mortgage & Agency Co. v. Lombard, 68 C. C. A. 
120.] 

s. monopolies (§ 9*)— combinations in restraint of tbade — federal 
Statute. 

The power of Congress to legislate on the subject of contracts and coni- 
binations in restraint of trade is derived from its constitutional power to 
regulate Interstate and foreign commerce, and the Sherman anti-trust 
act of July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), 
is to be so construed, and applies only to contracts or combinations which 
direetly, immediately, and necessarily affect commerce atuong the States 
or with foreign nations. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. g 9.*] 

4. Monopolies (S 20*)— Combinations in Restraint of Tbade— Combinations 

by Mining Corpobations. 

That one Michigan mining corporation engaged in mining and refining 
copper wholly within that state, by purchases of stock and obtaining 
proxies from other stockholders, secured voting control of a majority of 
the stock of another similar corporation operating adjoining mines, and pur- 
posed to use such control to place in its directory a majority from its own 
board of officers, ail of which it had the right to do under the laws of 
the state, did not direetly or necessarily affect Interstate or foreign com- 
merce, and such control is not of itself illégal as a combination in 
restraint of such trade or commerce in violation of the Sherman anti- 
trust act of July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 
3200), in the absence of évidence of an uniawful intent to so use it as to 
bring about the prohibited restraint or mpnopoly, and not in a lawful way 
in the interest of an economical management of both companies. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 20.*] 

5. Monopolies (§ 20*) — Combinations in Restraint of Tbade— Combinations 

by Mining Corpobations. 

Neither "Lake Copper" nor that part classed as "Best Lake" is so far 
a distinct commercial commodity as to justify the exclusion of Western 
or electrolytic copper as a factor in determining whether a combination 
of two corporations, together producing less than one-half of the Lake 

•For other cases see same toplc & J numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
167 F.— 46 
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copper and about one-nlnth of the production of the United States, consti- 
tntes a monopoly. 

[Ed. Note.— For other cases, see Monopolies, Dec. Dig. i 20.*] 
8. Monopolies (§ 20*)— Oombinations m Restbaiht of Tràdk--Miohigan 
Statotes. 

The purchase by one Michigan mining corporation of the stock of anoth- 
er, expressly authorized by statut», and thereby and with the aid of 
proxies from other stockholders securlng control of the latter, held, under 
the évidence, which showed that the two together produced only about 
one-nlnth of the copper of the United States, not in violation of the Michi- 
gan statutes prohibiting monopolies and combinations in restraint of com- 
pétition (Pub. Acte Mich. 1899, p. 409, No. 255, and Pub. Acte Mich. 1905, 
p. 507, No. 329), nor was the purchase by such corporation of addttional 
lands excessive and unlawful under the laws of the state. 

[Ed. Note. — For other cases, see Monopolles, Dec. Dig. S 20.*] 

Appeals from the Circuit Court of the United States for the West- 
ern District of Michigan. 
For opinion below, see 167 Fed. 704. 

H. E- Boynton and A. C. Denison, for appellant. 
Otto Kirchner and A. F. Rees, for appellees. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

LURTON, Circuit Judge. Thèse cases hâve been heard togeth- 
er upon the same transcript. The solution of the questions present- 
ed by one will substantially détermine the other. The first and prin- 
cipal bill is that of Albert S. Bigelow against the Calumet & Hecla 
Mining Company and the Osceola Consolidated Mining Company. 
The complainant, Bigelow, is a citizen of Boston, Mass. The de- 
fendants are copper mining compariies created under the laws of 
the state of Michigan. The cornplainant is a large stockholder in 
and président of the Osceola Consolidated Mining 1 Company. In 
his character as a stockholder of that company he nas filed this bill 
tè enjoin the Calumet & Hecla Company from voting shares of the 
capital stock of the Osceola Company owned by it, and also to en- 
join it from voting certain proxies held in its interest, at the annual 
stockholders' meeting for the élection of a board of directors which 
was about to occur when the bill was filed. 

The bill in the second case was filed by Mr. Bigelow in his char- 
acter as a small holder of shares of the capital stock of the Calumet 
& Hecla Company, acquired since the starting of the first suit, for 
thé purpose of questioning the legality of the purchase by that com- 
pany of some 50,000 acres of additional copper-producing lands in 
Michigan, and also for the purpose of questioning the power of 
that company under its charter, as well as under the fédéral and 
state législation against monopolies and illégal restraints of trade 
and commerce, and to enjoin that Corporation from acquiring oth- 
er mining lands or shares of stock in other mining companies and 
from exercising the power of voting upon any such shares alrêady 
acquired. 

•For otner caaei »e» lime toplc 4 { nummer in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 



BIGELOW V. CALUMET & HECLA MINING CO. 723 

An înjunction pendente lite was granted under the first bill. The 
grounds for this action are found in an opinion by Judge Knappen. 
155 Fed. 869. No injunction was applied for under the second bill. 
Upon a final hearing the bills in both cases were dismissed. Pend- 
ing this appeal the injunction, which operated to préserve the status 
quo by preventing the élection of directors pending this suit, was 
continued. 

The essential facts are thèse: Both companies are Michigan cor- 
porations engaged in mining and refining copper. The properties 
of the two companies are contiguous and situated in the copper dis- 
trict of the northern peninsula of Michigan. The Calumet & Hecla 
Company has bought outright 22,671 shares of the capital stock of 
the Osceola Company, and has obtained proxies, which are held in 
its interest, in part with options of purchase, in an amount sufficient 
with its holdings to make a majority of the 100,000 shares which 
constitute the total capital stock of the Osceola Company. There 
is no doubt but that the purpose of the acquisition was to enable 
the Calumet Company to elect a majority of the directors of the 
Osceola Company from the board of the Calumet Company. This 
was avôwed in circular letters soliciting proxies from the sharehold- 
ers of the former company. That such company was to continue 
its opérations as an independent company is equally clear. No other 
course wsb possible, though one should eliminate the other so far 
as active compétition might resuit from the control of a majority 
of the shares and the exercise of the power of selecting directors 
incident to sucn stock control. 

We nccd not consider the power at common law of such corpo- 
rations to own and vote shares in similar corporations, for the rea- 
son that in Michigan the Législature has not deemed such restric- 
tions wise or désirable, for there hâve been a séries of enactments 
relaxing the common-law rule. Comp. St. Mich. § 7012, Pub. Acts 
Mich. 1903, pp. 382, 383, No. 233, culminating in the act of 1905, 
No. 105, Pub. Acts Mich. 1905, pp. 153, 154, which provides that 
corporations organized under the Michigan mining law or under 
any other laws for refining, smelting, or manuf acturing ores, metals, or 
ninerals may "subscribe for, purchase, own or dispose of stock in 
any company organized under this act, or under any other laws, 
foreign or domestic, for the purpose of mining, refining, smelting or 
manufacturing any or ail kinds of ores or minerais." That the lat- 
ter act does not so seriously interfère with the contract between the 
company and its shareholders as to require the shareholders' accep- 
tance as an amendment of the charter powers, we think clear. The 
amendaient, while allowing a wide expansion of the business opéra- 
tions )f such companies, is not so fundamental as to be beyond the 
power of the Législature under the constitutional réservation of the 
power to alter or amend the gênerai constating act under which 
corporations may be organized in Michigan. Attorney General v. 
Looker, 111 Mich. 498, 69 N. W. 929; Looker v. Maynard, 179 
U. S. 46, 21 Sup. Ct. 21, 45 L. Ed. 79 ; Louisville Trust Company 
v. Railroad Co., 75 Fed. 445, 448, 22 C. C. A. 378. User of the 
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power conferred by the amendment is évidence of acceptance, if 
acceptante be necessary. Miller v. Insurance Co., 92 Tenn, 167, 
21. S. W. 39, 20 L. R. A. 765 ; Cahill v. Kalamazoo Mutual Ins. 
Co-/, 2 Doug. (Mich.) 124, 43 Am. Dec. 457. The right to vote stock 
so lawfully acquired is, of course, an incident to ownership. Comp. 
Laws Mich. § 7002. Rogers v. Railroad Co.,. 91 Fed. 299, 312, 33 
C. C. A. 517; Taylor v. Southern Pacific R. R. Co. (C. C.) 122 
Fed. 147, 151. There is nothing, therefore> in the laws o£ Michi- 
gan which f orbids the holding or Voting of thèse shares owned, or 
those for which proxies are held in the interest of the Calumet Com- 
pany, unless such ownership or voting shall resuit an an illégal mo- 
nopoly or ; combination in restraint. of trade, either under the fédér- 
al anti-trust act or the Michigan anti-monopoly act of 1899, p. 409, 
No. 255, and the Public Acts of Michigan of 1905, p. 507, No. 329. 
In view of the very broad powers : «xpressly conferred by the state 
of Michigan to such corporations to buy and hold shares in similar 
companies, it is very clear that, if the incidental voting powers and 
the ownership of the shares in question is not an illégal monopoly 
in restraint of trade, the question of , the effect upon Interstate com- 
merce aside, it was not forbidden by the laws of Michigan. We 
shall therefore deal with the case in its aspect under the fédéral act 
forbidding restraints and monopolies. 

Laying on one side, therefore, many interesting questions which hâve 
been discussed by counsel as going to the possibility of relief under 
thèse bills, we come to the application of the act of July 2, 1890, c. 
647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200). The relevant 
sections are the first and second. They are as follows: 

"Section 1. Every eontract, combination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce atnong the several states, or 
with foreign nations, is hereby declared to be illégal. Every person who shall 
make any such eontract or engage in any such combination or conspiracy, shall 
bé deemed guilty of a misdemeanor, and, on conviction thereof , shall be pun- 
ishéd by fine not exceeding five thoUsand dollars, or by imprisonment not 
ëxceedingl or by both said pùnishments, in the discrétion of the court. 

"Sec. 2. Every person who shall mônopolize or attempt to inonopolize, or 
combine or conspire with any other person or persons, to mônopolize any part 
of the trade or commerce among the several states, or with foreign nations, 
shall be deemed guilty of a misdemeanor, and, on conviction thereof,. shall 
be piinished by fine not exceeding five thousand dollars, or by imprisonment 
not exceeding one year, or by both said pùnishments, in the discrétion of the 
court." 

We shall assume at the outset thàt the authoritative décisions of the 
Suprême Court hâve sb ëonstrued this anti-trust act as to give it 
a broader application thàn thè prohibition of cohtracts and agree- 
ments in restraint of trade ât the common- law. • It is not éssential 
that the' restraint shall 1 be unreasOnablë Within the well-understood 
définition of an unlawful restraint b'efore the statute. Under this 
âct the validity of an alleged combination or eontract in restraint 
of trade, interstate or foreign, is to be determinéd by the terms of 
the statute which f orbids any such eontract 6r combination with- 
out respect to its nature or bénéficiai results. We need only cite 
the latest utterànce of that court upon the subject. Loewe v. Law- 
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lor, 208 U.' S. 274, 297, 28 Sup. Ct. 201, 52 L. Ed. 488; Northern 
Securities Co. v. United States, 193 U. S. 197, 331, 24 Sup. Ct. 436, 
48 L,. Ed. 679. But the power of Congress to legislate upon the 
subject, aside from the territories and the District of Columbia, is 
derived from its power to regulate commerce among the states and 
with foreign nations. It is therefore well settled that it does not apply 
to restraints or monopolies as such, but only to those which direct- 
ly and immediately, or those which necessarily, affect commerce 
among the states or with foreign nations. If the law were held ap- 
plicable to contracts or combinations indirectly or remotely afïecting 
such commerce, it would substantially obliterate the distinction between 
interstate and intrastate commerce, the latter being as exclusively 
within the regulating power of the state as is the former within the 
power of Congress. In Hopkins v. United States, 171 U. S. 578, 
594, 600, 19 Sup. Ct. 40, 45, 46, 43 L. Ed. 290, Mr. Justice Peck- 
ham emphasizes this obvious limitation when, speaking for the court, 
he said: 

"There must be some direct and immédiate effeet upon interstate commerce 
in order to corne within the act." 

The same discriminating justice then adds: 

"An agreement may in a variety of ways affect interstate commerce, just 
as state législation may, and yet, like it, be entirely valid, because the 
interférence produced by the agreement or by the législation would not be 
direct. * * * The act must hâve a reasonable construction, or else there 
would scarcely be an agreement or contract among business men that could 
not be said to hâve, indirectly or remotely, some bearing upon interstate com- 
merce, and possibly restrain it." 

This limitation of the act to those contracts and combinations 
which directly and immediately or necessarily affect commerce among 
the states is recognized in a long séries of opinions. Among them 
are: United States v. E. C. Knight Co., 156 U. S. 1, 15 Sup. Ct. 
249, 39 L. Ed. 325; Addystone Pipe Co. v. United States, 175 U. 
S. 211, 242, 20 Sup. Ct. 96, 44 L. Ed. 136; Montague & Co. v. 
Lowry, 193 U. S- 38, 24 Sup. Ct. 307, 48 L. Ed. 608; Northern 
Securities Co. v. United States, 193 U. S. 197, 331, 24 Sup. Ct. 
436, 48 L. Ed. 679 ; Eoewe v. Lawlor, 208 U. S. 274, 297, 28 Sup. Ct. 
301, 52 L. Ed. 488. The Knight Case, in its last analysis, is but 
a striking illustration of the rule that the monopoly or agreement to 
come within the act must directly and immediately affect interstate 
commerce. Confining the case to its facts, it establishes the pro- 
position that a mère combination between manufacturers only, by 
which a monopoly of a product results, is not> without other spé- 
cial circumstances, sufficient to justify an active intervention under 
the act to undo a contract by which such monopoly has been brought 
about. That the product thus monopolized by such combination of 
mère manufacturers may ultimately find itself into the stream of 
interstate commerce is there held not to be such a spécial circum- 
stance as to constitute the direct and immédiate effeet upon com- 
merce among the states as to bring the agreement within the act. 
Subséquent cases hâve been distinguished from it, but it has never 
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beën overrùled. In Addystone Pipe Co. v. United States, 175 U. 
S. 211, 240, 20 Sup. Ct. 96, 107; .44 L. Ed. 136, it was said: 

"The direct purpose of the combination in the Knight Case was the control 
of the manufacture of sugar. There was ho cdmbination or agreeinent, in 
terms, regarding the future disposition of the manufactured article; nothing 
looking to a transaction in the nature of Interstate commerce. The probable 
intention on the part of the manufacturer of the sugar to thereafter dispose 
of it by sending it to some market in another state was held to be immaterial 
and not to alter the chàracter of the combination. The various cases which 
hâve been decided in this court relating to the subject of Interstate commerce, 
and to the différence between that and the manufacture of commodities, and 
also thé police power of the States as affected by the commerce clause of the 
Constitution, were adverted to, and thé case was decided upon the principle 
that a combination simply to control manufacture was not a violation of the 
aet of Congress, because such a contract or combination did not directly control 
or affect Interstate commerce, but that contracts for the sale and transportâ- 
tes to other states of spécifie articles were proper subjects for régulation be- 
cause they did form part bf such commerce." 

Referring to the facts in the Addystone Case as taking it out of 
the Knight Case, the court said : ■ . ; . 

"We think the case now before us involves contracts of the nature last 
above mentioned, not incidentally or collaterally, but as a direct and immédi- 
ate resuit of the combination engagea in by the défendants. 

"While no particular contract regarding the furnishing of pipe and the 
priée for which it should be furnished was in the contemplation of the parties 
to the combination at the time of its formation, yet it was their intention, as 
lt was the purpose of the combination, ^o directly and by means of such com- 
bination increase the priée for which aU contracts for the dellvery of pipe 
within the territory above described should be ruade, and the latter resuit 
wàs to be achieved by abolishing ail compétition between the parties to the 
combination. The direct and immédiate resuit of the combination was there- 
fore necessarily a restreint upon interstate commerce in respect of articles 
manufactured by any of the parties to it to be transported beyond the state 
in which they were made. The défendants, by reason of this combination and 
agréement, could only send their goods out of the state In which they were 
manufactured, for sale and delivery in another state, upon the terms and 
pursuant to the provisions of such combination. As pertinently asked by the 
court below, was not this a direct restreint upon interstate commerce in those 
goods î" 

In Loewe v. Lawlor, 208 U. S. 297, 28 Sup. Ct. 305, 52 L. Ed. 
488, it , was said of ,the combination involved in the Knight Case 
that "the purpose of the agréement was not to.obstruct or restrain 
commerce. The object and intention determined its legality." Swift 
& Co. v. United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 h. Ed. 
518, was a case of a combination between fresh méat dealers, dom- 
inàting a large proportion of the trade in the United States, for the 
purpose of regulating prices, shipments, and freight rates to the 
exclusion of compétition, The combination was, of course, inval- 
id within the law. The court, in its opinion by Justice Holmes, 
in dealing with the effect of the combination as a restraint upon com- 
merce among the states, said that restraint of that commerce was — 

"a direct object; it is that for which the said several spécifie acts and courses 
of conduct are done and ftdopted. Therefore the case is not like United States 
v. Knight Co., where the subject-matter of the combination was manufaetories 
within a state. However likely monopoly of commerce among the states in 
the article manufactured was to follow froin the agréement, it was not a 
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necessary conséquence nor a primary end. Hère the subject-niatter is sales, 
and the very point of the combination is to restrain and monopolize commerce 
among the states in respect to such sales." 

The spécifie thing complained of in the case for décision is that 
one Michigan mining corporation has obtained by purchase or proxy 
a majority of the capital shares of another Michigan mining corpo- 
ration, and purposes to exercise its voting power to place in the 
directory of the latter a majority of its own sélection from its own 
board of officers. The spécifie relief sought is an injunction against 
the exercise of the voting power, and a decree compelling a dispo- 
sition of the shares so held under purchase or proxy. What has the 
Calumet & Hecla Mining Company done or what does it threaten 
to do which is a violation of the anti-trust act of Congress? It 
has the légal right to purchase and vote shares of stock in the Osceo- 
la Company under the laws of Michigan. This we hâve already 
considered. Of course, if such stock ownership and such stock con- 
trol is enough to constitute a direct and immédiate or necessary re- 
straint upon trade and commerce between the states, the sanction 
of the state act goes for nothing. This much is settled by the 
Northern Securities Case, for a state cannot give to a corpora- 
tion the lawful right to do anything which is a direct restraint of 
commerce between the states. How, then, does the exercise of the 
power of stock control by one mining or manufacturing corporation 
over another in the same state directly and immediately or neces- 
sarily operate as a restraint of commerce among the states? Con- 
fessedly the products of thèse two companies are in compétition in 
the markets, and confessedly the greater part of the product of 
each will, sooner or later, enter into the stream of interstate com- 
merce, for the chief demand for the product is outside the state of 
production. . But that is not enough. There was ail this and more 
in the Knight Case. If, indeed, such stock control results in a fnonop- 
oly, it is only a monopoly in manufacture in the same state, and 
we hâve again the conceded situation in the Knight Case. Unless 
that monopoly of manufacture in a single state of a product which 
goes into interstate commerce directly and immediately or neces- 
sarily interfères with or restrains that commerce, the monopoly 
does not corne under the act of Congress. But we are unable to 
conclude upon this record that mère stock control of such a Com- 
pany by another in the same state either directly or necessarily 
destroys compétition there, or, if it did, that it results in any such 
monopoly as to directly or necessarily and immediately afïect com- 
merce among the states. • 

The Calumet & Hecla Mining Company does not own a major- 
ity, nor anything like a majority, of the stock of the Osceola Con- 
solidated Mining Company. If it has the power to cast a major- 
ity of votes at a stockholders' meeting, it is because there are 
enough of the stockholders of the latter company willing to co-op- 
erate with it in the sélection of a board. But it does not follow, 
if we assume for the purposes of this case that the evil is the same 
whether its power of élection is due to a combination of shares own- 
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ed with proxies or by the ownership of a majority of ail the stock, 
that the ownership constitutes a légal control, or that compétition 
is thereby ended. A board elected by the owner of such a major- 
ity would not in any légal sensé be the control of such majority 
owner, nor from such ownership could the légal inference be drawn 
that the Calumet & Hecla Company dominated the management of 
the Osceola Company. The two companies would still remain sep- 
arate corporations, each managed presumably in its own interest. 
Pullman Co. v. Missouri Pacific Co., 115 U. S. 587, 596, 6 Sup. 
Ct. 194, 29 L. Ed. 499; Porter v. Pittsburg Bessemer Steel Co., 
120 U. S. 649, 670, 7 Sup. Ct. 1206, 30 L. Ed. 830; Richmond Con- 
struction Co. v. Richmond, 68 Fed. 105, 15 C. C. A. 289, 34 h. Ed. 
625. But if the presumption be, in respect to a question of re- 
straint or monopoly under the act of Congress, that the power to 
détermine the management of a competing corporation through own- 
ership of a majority of shares constitutes a suppression of compéti- 
tion, we corne to the inquiry as to whether such presumption is one 
of fact or law. If one of fact, as it evidently is, it is rebuttable. 
We quite agrée that purpose or motive is of no moment, provided 
the contract or agreement directly provided for the suppression of 
compétition, or when such a resuit, as a matter, of law, must nec- 
essarily occur. United States v. Freight Ass'n, 166 U. S. 291, 17 
Sup. Ct. 540, 41 L. Ed. 1007 ; Chesapeake & Ohio Fuel Co. v. Unit- 
ed States, 115 Fed. 610, 623, 53 C. C. 256. But when the agree- 
ment or combination in question does not in its terms provide for 
the suppression of compétition or the création of a monopoly, nor 
bring about such a resuit as a necessary légal conséquence, but re- 
quires further acts or conduct to bring about such an unlawful re- 
suit, some évidence of an unlawful intent becomes essential, that 
the court may see that, if not stopped, a prohibited restraint is like- 
ly to be created. In Swift Co. v. United States, 196 U. S. 375, 
25 Sup. Ct. 276, 49 L. Ed. 518, it was said by Mr. Justice Holmes 
that : 

"The statute gives this proceeding against combinations in restraint of 
commerce among the states, and against attempts to monopolize the saine. 
Intent is almost essential to such a combination, and is essential to such 
an attempt. Where acts are not sufflcient in themselves to produce a resuit 
which the law seeks to prevent — for instance, the monopoly — but require fur- 
ther acts in addition to the mère forces of nature to bring that resuit to pass, 
an intent to bring it to pass is necessary in order to produce a dangerous 
probability that it will happen. Commonwealth v. Peaslee, 177 Mass. 267, 272, 
59 N. B. 55. But when the intent and the conséquent dangerous probability 
exist, this statute, like many others and like the common law in some cases, 
directs itself against the dangerous probability as well as against the complète 
resuit." 

The power of stock control which the Calumet Company has ac- 
quired may be exercised only in a legitimate and lawful way in the 
interest of an economical management of both companies. In that 
case, it has done nothing directly afïecting commerce among the 
states. 

On the other hand, that power may be a mère préparation for the 
doing of acts which will directly and necessarily interfère with the 
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freedom of that kind of commerce which it is the purpose of Con- 
gress to protect. When this unlawful use of the power shall resuit 
in an unlawful restraint, or further steps shall point to results direct- 
ly affecting such commerce, there may be interférence by the courts. 
The Calumet & Hecla Mining Company vigorously deny any pur- 
pose to either bring about a monopoly, restrain compétition, or di- 
minish production, and assert that their only object was to extend 
their industrial life by the acquirement of an interest in the ore- 
producing lands of the Osceola Company and the more econorni- 
cal management of their own property by a friendly and mutually 
advantageous use of the facilities of the two companies. The two 
properties are in large part contiguous. In a very convincing opin- 
ion, the judge who heard the case below states the leading facts 
which made it désirable and economical that there should be, to a cer- 
tain extent, a co-operation in future mining opérations by the two 
companies, in order that certain poorer Iodes underlying the con- 
glomerate Iode of the Calumet Company, which has been worked 
to a point where exhaustion is in sight, may be worked to the best 
advantage of both companies. We shall not go into the détails. We 
refer and adopt the conclusion stated by Judge Knappen, who thus 
sums up the évidence relating to the motive or purpose actuating 
the Calumet & Hecla Mining Company: 

"I am convinced, from a careful considération of the testimony, that the 
controlllng motive and purpose of the Calumet & Hecla Company in acquiring 
its interest in the mining properties mentioned was to extend its industrial 
llfe, and keep up and increase, if possible, its production and net earnings, and 
that the évidence fairly négatives a design thereby to reduce the output of 
any of the companies or artiflcially to increase or maintain the price of the 
product, or to stifle compétition between the related companies, or to préjudice 
other stockholders generally of either company associated, or to interfère with 
the Integrity of either company, a common management with separate detalied 
organization being contemplated. The évidence does not indicate that any 
use of the facilities of the associated companies is contemplated, except upoa 
terms and in manner mutually advantageous." 

But it is said that the stock control of the Oscêola Company will 
resuit in a monopoly. If this be so, and it be only a monopoly in 
mining and refining copper brought about by the combination of two 
companies of the same state conducting their opérations side by side, 
it is not enough, under the Knight Case, to bring the agreement 
within the act, even though the fact be that the product will in 
large part pass ultimately into interstate commerce. In the Knight 
Case, the American Sugar Refining Company, if permitted to com- 
bine with the four independent refining companies at Philadelphia, 
would control 98 per cent, of ail the sugar refining in the United 
States. Such a combination undoubtedly brought about a monop- 
oly under the common law. But as it was only a monopoly in manu- 
facture, it was held not to be a restraint of trade among the states, 
although the great bulk of the product was ultimately destined for 
commerce among the states, the effect upon such commerce being 
indirect. There is, in fact, no parallel between the facts of that case 
and this in respect to the probable results of the two combinations. 
In this case it is shown that the world's production of copper in 
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1896 was approximately 1,600 million pounds, of whlich amount 
âbout 900 million pounds was produced in the United States. The 
production of the copper called "Lake Copper" — that is, copper pro- 
duced in the Lake Superior région— was about 224 million pounds, 
or one-fourth of the entire product of the United States and one- 
eighth of the world's product. The Calumet & Hecla Company pro- 
duced, of this amount, about 95 million pounds, and the Osceola 
Company about 18y 2 million pounds. So far from the "control" of 
the smaller company by the larger resulting in a monopoly, it is évi- 
dent that the combined output woàld be less than one-half of the pro- 
duct of lake copper alone, or about one-ninth of the product of the 
United States and about one-fifteenth of the product of the world. 

But the complainant has very seriously insisted that, in the déter- 
mination of thé question as to whether the stock control of the 
Osceola Company will resuit in a monopoly and an unlawful sup- 
pression of compétition, every clàss or grade of copper should be 
eliminated except that particular class or grade made by the Calu- 
met & Hecla Company and the Osceola Company and a few smaller 
producers, upon the contention that the product of thèse companies 
is à distinct commercial commodity, known in the market as "Best" 
or "Prime Lake Copper," as distinguished from Western or elec- 
trolytic copper. The great bulk of the copper of the world is treat- 
ed electrically. The purpôse is to free it from impurities, for the 
purer it is the greater its conductivity. Arsenic is an ordinary im- 
purity, and the présence of this in small quantities adds, or is sup- 
posed to add, to the tensile strength of the copper, for which rea- 
son copper having this slight admixture of arsenic is preferred by 
some makers of copper wire. Hence some mamuacturers of wire 
specify in their purchases of copper "Best" or "Prime Lake Cop- 
per," meaning copper not so electrically treated as to entirely elim- 
inate this arsenical impurity. But it is demonstrated that electro- 
lytic copper is capable of being used for every purpose for which 
"Best Lake Copper" can be used, and that they actively compete 
with each other in the markets of the world, though, as a rule, the 
quotations for "Best Lake" are slightly Ligher than Western or elec- 
trolytic copper. There is no material intrinsic ' différence between 
the two kinds. The court below, upon a full review of the évidence, 
expert and nonexpert, reached the conclusion that neither "Lake 
Copper" nor "Best Lake Copper" is so far a distinct commodity as 
to justify an élimination of the electrolytic copper as a factor in a 
case like this. In this we entirely concur. 

When ail is said which the facts justify, the acquisition of the 
voting ipower of a majority of the capital shares of the Osceola Con- 
solidated Mining Company and its proposed exercise by the selec^ 
tion of a board, a majority of which to be composed of the mem- 
bers of the board of the Calumet & Hecla Company, is the main 
fact upon which the complainant must invoke the prohibition of the 
act of Congress. That fact is nOt enough. That the two companies 
are in a sensé competitors, and that the product of their mines will 
ultimately go into interstate commerce, is far from making out a 
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case of direct or necessary and immédiate interférence with that 
kind of commerce. They do not show that even a monopoly of 
the product will ever probably ensue, to say nothing of the utter 
absence of any material évidence indicating that such a monopoly 
in the product of two contiguous mining companies would directly 
or necessarily affect commerce among the states. No express agree- 
ment is shown by which anything is to be done or left undone from 
which an unlawful restraint must, or will, probably happen. The 
case differs from ail of the cases appealed to by the learned counsel 
for appellants in this important particular. In the Addystone Pipe 
Case, the agreement specifically provided a scheme for the suppres- 
sion of compétition between the parties in the matter of sales of 
iron pipe in a large number of states through a division of territory 
and sham bids, the parties agreeing to divide among each other a 
share in the profits made by the mill to which, by their concerted 
effort, the particular sale was directed. In Montague v. Lowry, 
193 U. S. 38, 24 Sup. Ct. 307, 48 L. Ed. 608, was involved an ex- 
press agreement between manufacturers of tiles and dealers within 
a given territory by which the plaintiffs were unable, not being mem- 
bers of the combination, to procure titles without paying a great ad- 
vance over those who were members of the combination. In the 
case of Swift & Company v. United States, 196 U. S. 375, 25 Sup. 
Ct. 276, 49 L,. Ed. 518, the agreement involved a combination be- 
tween packers and dealers in fresh méat throughout the United 
States for the express purpose of regulating priées, freights, and ship- 
ments and sales of live stock. Loewe v. Lawlor, 208 U. S. 274, 
28 Sup. Ct. 301, 52 L. Ed. 488, involved a widespread combination 
among the union labor organizations to prevent the sale of hats any- 
where within the United States made by a hat maker at Derby, Conn., 
until he should unionize his shops. In Chesapeake & Ohio Fuel 
Co. v. United States, 115 Fed. 610, 53 C. C. A. 256, there was an 
express agreement among 14 coal-mining companies engaged in in- 
terstate commerce for the purpose of fixing priées and regulating 
production and shipments. The cases of Continental Wall Paper 
Co. v. Voight, 148 Fed. 939, 78 C. C. A. 567, and John D. Park & 
Sons Co. v. Hartman, 153 Fed. 24, 82 C. C. A. 158, 12 L. R. A. 
(N. S.) 135, both being decided by this court, were cases which in- 
volved Systems of contract between producers, wholesale and retail, 
carrying on business in every state of the Union, for the express pur- 
pose of maintaining prices and stifling compétition, and were obvious- 
ly cases which directly affected freedom of commerce among the states. 
In the absence of any such express terms of the agreement provid- 
ing for acts directly affecting interstate commerce, complainants must 
by facts and circumstances show that the direct and necessary re- 
suit of what has been done and threatened is to restrain interstate 
commerce. The burden of showing acts and circumstances which 
establish the fact that an unlawful resuit is contemplated and will 
ensue, unless checked, is upon those asserting the illegality of the 
contract assailed. 
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In Cincinnati, P. B. S. & P. Packet Co. v. Bay, 200 U. S. 179, 
184, 26 Sup. Ct. 208, 209, 50 L. Ed. 428, it is cogently said, in re- 
spect to the question as to whether a particular combination or agree- 
ment will operate to produce an unlawful resuit under the anti- 
trust law, that "a contract is not to be assunied to contemplate un- 
lawful results unless a fair construction requires it upon the estab- 
lished facts." 

No unlawful object has been shown, and no such facts establish- 
ed, as to convince us that the necessary conséquence of the combi- 
nation complained of will resuit in any direct, immédiate, or neces- 
sary restraint of interstate commerce. 

Finally, the facts of the case do not bring the conduct of the Cal- 
umet & Hecla Mining Company under the condemnation of the 
Michigan statute against monopolies. The purchase of shares and 
the acquirement of the additional 50,000 acres of copper-producing 
lands has the sanction of the express law of Michigan, and, while 
the power to acquire shares or additional lands may be subject to 
the condition that such acquisition shall not resuit in monopoly or 
the unlawful suppression of compétition, there are no such results 
to be feared from the acts and conduct attributable to the Calumet 
& Hecla Mining Company as to bring it within the Michigan act. 

The decree dismissing the bill and discharging the injunction must 
be affirmed. 

COCHRAN, District Judge. I concur with Judge LURTON'S 
statement of fact and in the conclusion he has reached, but think 
best to state the particular ground upon which I hâve corne to that 
conclusion. The principal ground u£>on which it is claimed that the 
decrees of the lower court should be reversed is that the transac- 
tion complained of was in violation of the national anti-trust act. 
It is urged also that it is in violation of the Michigan anti-trust act. 
The stress of the argument is upon the application of the national 
act, and I will proceed at once to address myself to the question as 
to whether it affects the legality of the transaction complained of. 

Hère, we must first inquire whether this question is an open one. 
Is or not a considération thereof , foreclosed by any décision of the 
Suprême Court? I think that it is, and that by the first décision 
made by that court under that act. I refer to the case of United 
States v. E. C. Knight Company, 156 U. S. 1, 15 Sup. Ct. 249, 39 
L. Ed. 325. It is practically conceded that this is so, if the author- 
ity of that case has not been overthrown or weakened by subséquent 
décisions. It is earnestly contended that it has been substantially 
overruled by later décisions of the Suprême Court. The décisions 
relied on are those in the cases of Addystone Pipe & Steel Co. v. 
United States, 175 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136; Nor- 
thern Securities Company v. United States, 193 U. S. 197, 24 Sup. 
Ct. 436, 48 L. Ed. 679 ; Swift & Co. v. United States, 196 U. S. 375, 
25 Sup. Ct. 276, 49 L. Ed. 518; Loewe v. Lawlor, 208 U. S. 274, 
28 Sup. Ct. 301, 52 E. Ed. 488. It is claimed that the décision in 
the Addystone Pipe & Steel Company Case left not much, if any, 
force in it, and that in the Swift Case left nothing of it. But the deci- 
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sion in the Northern Securities Company Case is claimed to be more 
in point than either of the others, as its facts fit more closely the facts 
of the Knight Case, and it is said that thèse suits were brought on the 
basis of the décision in that case. It is further claimed that the ma- 
jority of the court in the case of United States v. American Tobacco 
Company (C. C.) 164 Fed. 700, took the position that the Knight Case 
is no longer any proper foundation for the point decided in it. In an- 
swer to the possible suggestion that in no subséquent case has the 
Suprême Court expressed any doubt as to the correctness of the déci- 
sion in that case, and that whenever it has ref erred thereto it has done 
so with seeming approval, it is said that the Suprême Court had in 
mind that the facts of the case were différent from what they real- 
ly were, and that what it so approved was this supposititous case and 
not the real case. This is shown, it is claimed, by the considéra- 
tion that the points actually decided in thèse later cases are in di- 
rect conflict with that really decided in the Knight Case. 

I think that the majority of the court in the American Tobacco 
Company Case hardly went as far as claimed, but at least two of 
the three judges constituting that majority did question the correct- 
ness of the décision in that case, and did intimate that it was over- 
thrown by the later décisions. Judge Lacombe said that it seemed 
to him that subséquent décisions of the Suprême Court had modified 
the opinion in that case, and Judge Coxe that it was interesting to 
note that the Chief Justice, who wrote the opinion of the court there- 
in, also wrote the unanimous opinion in Loewe v. Lawlor, that an 
examination of numerous décisions since that case leads to the con- 
clusion that there has been constantly a tendency towards a broader 
and more libéral construction of the statute or wider scope therefor, 
and that the only distinction between that case and the Loewe-Lawlor 
Case is that in one the acts complained of related to the manufacture 
and sale of sugar and in the other to the manufacture and sale of 
hats. Both thèse judges seem to indicate a préférence for the view 
taken by Justice Harlan in his dissenting opinion. I do not find that 
Judge Noyés, the other judge of the majority, questioned the author- 
ity of that décision to any extent. Judge Ward, who dissented, took 
the position that that décision had not been affected by any subsé- 
quent one and is still in full force. Counsel for appellant attacked that 
case in the lower court, the same as hère, and possibly with some 
measure of success, as it seems to hâve been somewhat shy of basing 
the conclusion reached on the authority thereof. 

The vital relation of the Knight Case to this case, and the attack 
made upon it in the American Tobacco Company Case and hère, calls 
for a somewhat extended considération thereof. The propriety of so 
doing is helped out by the fact that this seems to be the first case 
that has arisen since then involving the exact question involved there- 
in. I do not understand that the American Tobacco Company Case 
hinges upon that case, as this one does. Besides, a true conception 
of what was decided therein and the reasoning upon which it was 
based is essential to a correct détermination of the efïect thereon of 
the later cases which are claimed to hâve overthrown it. 
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I may sây at the outset that I think that that case not only fits this 
case, arid has, not been affected by the décision in any subséquent 
casé, but that it was correctly decided; and, further, that it is not 
likely that it was incorrectly decided. The conclusion there reached 
répresented «ot only the views of ail the members of the Suprême 
Court exçept Justice Harlan, who dissented, and Justice Jackson, 
who did not sit therein because of illness, but of the Circuit Court 
of the Eastërn District of Pennsylvania, where the case originated, 
and of the Circuit Court of Appeals for the Third Circuit, where it 
was first carried on appeal. And though Mr. Justice Jackson did not 
sit in the case, the conclusion reached accorded with his views as 
expressed in the case of In re Greene (C: C.) 52 Fed. 104, a case of 
like character, and those Courts, in deciding as they did, simply fol- 
lowed in the path which he had theretofore clearly marked out. 

In considering this case, I would direct the attention singly to three 
separate and distinct matters. They are, first, the condition of things 
before the doing of the thing cottiplained of therein ; second, the thing 
done that was complained of; and, third, the thing sought to hâve 
done. The condition of things referred to was this : The American 
Sugar Refining Company, a New Jersey corporation, in New York, 
New Jersey; and several other places, was engaged in the business of 
refining sugar thereat and selling the sugar so refined. The business 
which it so did was 65 per cent, of the business of that kind done 
in the United States. The E. C. Knight Company, the Franklin 
Sugar Company, the Spréckels Sugar Refining Company, and the 
Delaware Sugar House, each of which was a Pennsylvania corpora- 
tion and had no connection with the others, owned like plants located 
at Philadelphia, and were engaged in the business of, refining sugar 
at their respective refineries and selling the sugar so refined. The 
business ddne'by ail four was 33 per cent, of the whole. The busi- 
ness done by the five, therefore, constituted 98 per cent, thereof. The 
other 2 per cent, was done by a Massachusetts corporation, the Ré- 
vère, whose plant was located at Boston. Each one of the five cor- 
porations was engaged in external commerce. They sold sugar for 
delivery in other states than where made and sold, and no doubt a 
gréât, if not the principal, part of the business done by them was so 
sold. The facts of the case will not allow this f eature thereof to be 
minimized; and, as I view it, there is no occasion to minimize it. 

Thèn, what'was the thing done that was complained of ? The Amer- 
ican Company purchased the entire capital stock of the other four 
companies, and gave in exchange theref or shares of its own stock. 
It thus acquifëd control of 98 per cent, of the business of making and 
selling refined sugar in the United States. This control as to 65 per 
cent, was by virtue of its ownership of its own plant, and as to 33 
per cent, by virtue of its ownership of the entire capital stock of the 
other four companies, enàbling it to choo'se the boards of directors 
thereof, who woiild hâve control pf the opération of thèir plants re- 
spectively. And the acquisition ôî such stock was for the purpose of 
obtaining such control. This f eature of the case, also, is not to be 
blinked. 
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And finally, as to the thing sought to hâve donc It was simply 
an undoing of what had been done, and an injunction against at- 
tempting to do it again. It was held that the nation was not entitled 
to hâve this thing done. We are thus brought face to face with the 
reasoning upon which this conclusion was based. It was not that 
what had been done was not within the national act. The court went 
deeper than this. It was that the nation, through Congress, by the 
national act, had no right to attempt to prevent what had been done 
from being done, and hence had no right to complain of its being done. 
Of course, this being so, the presumption was that the nation, through 
Congress, had not by the national act attempted to prevent what had 
been done from being done, and hence that it was not within the act. 
But the court concerned itself with the deeper question — with what 
was fundamental, and not with what was accidentai. And, if I may 
be permitted to suggest it, I think that the confusion that has arisen 
as to the correctness and efïect of the décision in the Knight Case 
and the efïect thereon of the later décisions is due to the f act that it 
has been overlooked that concern was there had, not with what the 
act meant, but with what the nation, through Congress, had power 
to enact. 

How, then, was it made out that the nation had no right, through 
Congress, by that act, to prevent what had been done from being done, 
and hence had no right to complain of its being done. It was in this 
way. What had been done was not external commerce, nor did it 
relate to or affect directly such commerce, and hence did not come 
within the commercial provision of the national Constitution, which 
was the only provision thereof that could be claimed to authorize the 
nation, through Congress, to prevent what had been done from being 
done. So far as it was commerce at ail or was related to or directly 
affected commerce, it was internai commerce, and the doing of it was 
solely within the state's jurisdiction. Mr. Chief Justice Fuller em- 
phasized the importance of respecting the boundary of each govern- 
ment's jurisdiction. It was "vital," lie said, that "the délimitation 
between the two, however sometimes perplexing, should always be 
recognized and observed." And, further, he said that "acknowledged 
evils, however grave and urgent they may appear to be, had better 
be borne than the risk be run in the effort to suppress them of more 
serious conséquences by resort to expédients of even doubtful con- 
stitutionality." 

To complète the line of reasoning upon which the conclusion reached 
is based, it remains to indicate wherein what had been done was held 
not to be external commerce and not to relate thereto or affect it 
directly. It was essential both that it was not such commerce, and 
that it did not relate thereto or so affect it, in order that what had 
been done should hâve been beyond the national jurisdiction. The 
nation has jurisdiction of what relates to or affects directly external 
commerce as well as external commerce itself under the commercial 
provision. It is necessary to complète jurisdiction of such commerce. 
Jurisdiction of the thing itself would be of but little conséquence 
if jurisdiction did not also cover that which related thereto or affected 
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it directly. It is only of what is not external commerce and affects 
it only indirectly that it does not hâve jurisdiction. There was no 
room to claim that what had been done was itself external commerce. 
What had been done was simply the purchase by the one company 
of the'entire capital stock of the other four, and the giving in ex- 
change therefor shares of its own capital stock. If it be a fact that 
a sale of such stock for delivery in another state than that where the 
sale was made would hâve been external commerce, there was no 
such sale made. The most that can be claimed is that what had been 
done related to or affected directly such commerce. Did it do so ? . 

Each corporation was a Pennsylvania corporation. The refineries 
and other property owned by each was internai. The opération of 
the refineries and manufacture of refined sugar thereat was internai. 
It was only when the corporations were engaged in selling the sugar 
so made that things took on an external hue, and then only in case 
sales for delivery outside of the state were made. Commerce has 
been likened to a stream, and sugar produced at those refineries did 
not become a part of external commerce until placed in the stream of 
external commerce, which would be when sold for delivery on the out- 
side. Sales for delivery within the state were purely internai. Now, 
the purchase of the stock had no relation to and did not affect in 
any way the sugar that had been put into the stream of external 
commerce prior thereto. That was a matter of the past. Nor did it 
relate to or affect directly the sugar that might be placed therein 
thereafter. It depended entirely on whether thereafter the refineries 
were operated, and, if operated, on whether, if any of the sugar there- 
after refined thereat were placed in said stream, such purchase would 
affect it at ail. The mère fact that the intent and purpose was to 
place such sugar therein could not make such purchase relate to or 
affect directly external commerce. It may be said that it affected it, 
but only indirectly so. If it can bè said that it affected it directly, 
then, whenever one, under any circumstances, intends and purposes 
to place property owned by him in the stream of external commerce, 
such commerce is affected directly, and he and that property pass with- 
in the national jurisdiction. But this cannot be. As well said by Mr. 
Justice Lamar in the case of Kidd v. Pearson, 128 U. S. 1, 9 Sup. 
Ct. 6, 32 L. Ed. 346 : 

"If it be held that the term (commerce) includes the régulation of ail such 
manufactures as are intended to be the subject of commercial transactions in 
the future, it is impossible to deny that it would also include the productive 
industries that contemplate the same thing. The resuit would be that Oongress 
would be invested to the exclusion of the states with the power to regulate not 
only manufacturera, but also agriculture, horticulture, stock raising, domestic 
flsheries, mining — in short, every branch of human industry." 

In the Knight Case Mr. Chief Justice Fuller said : 

"Slight reflection will show that if the national power extends to ail con- 
tracts and combinations in manufacture, agriculture, mining, and other pro- 
ductive industries, whose ultimate resuit may affect external commerce, com- 
paratively little of business opérations and affairs would be left for state 
control." 

The purchase of those stocks no more related to or affected direct- 
ly external commerce than if the American Company, instead of pur- 
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chasing them, had purchased from those corporations themselves their 
refineries and other property. Purchase of the capital stock was but 
an indirect way of acquiring the properties themselves. By the pur- 
chase, instead of acquiring the properties of the corporations, they 
acquired an interest in the corporations that owned them. If the 
properties of the corporations had been owned and operated, not by 
the corporations, but by trustées for the benefit of the stockholders, 
a purchase from the cestuis que trustent of their bénéficiai interests 
would hâve had no more relation to or affected no differently external 
commerce than a purchase from the trustées. 

Such, then, is the Une of reasoning by which the Suprême Court 
reached its conclusion in the Knight Case. I hâve put it in a dif- 
férent and somewhat amplified form in an effort to make it plain, 
but a reading of Mr. Chief Justice Fuller's opinion will show that I 
am justified in claiming that such is the reasoning on which that con- 
clusion is based. 

Before passing from the considération of this case, it is to be noted 
that it was not involved therein whether if, after the purchase, those 
corporations had entered into an agreement amongst themselves 
concerning the external commerce to be done by them, such an agree- 
ment would hâve related to and affected directly such commerce and 
been within the national jurisdiction. What was sought to hâve done 
was not the undoing of any such agreement, but the undoing of the 
purchase of the stock. Nor was it involved therein whether the na- 
tion, through its jurisdiction over commerce among the states and with 
foreign nations, could by appropriate législation hâve excluded from 
such commercial stream any of the sugar that had been manufactured 
at the refineries of any of the five corporations. Thèse two questions 
are entirely distinct from that which arose and was decided in that 
case. That question was whether the one corporation had the right, 
so far as the national act was concerned, to purchase the capital stock 
of the other four. It was held that it did, and it seems to me that 
there is no escape from that conclusion and the reasoning on which it 
is based. 

We corne, then, to the question whether this décision has been 
affected to any extent by the subséquent décisions of the Suprême 
Court. As heretofore stated, I do not think that it has; and I will 
now attempt to make this position good. The extended considéra- 
tion of the Knight Case renders unnecessary any like considération 
of the cases, the décisions in which are claimed to hâve affected that 
in that case. A very gênerai référence thereto will be sufficient to 
show that they hâve in no wise affected it. Take, for instance, the 
Addystone Pipe & Steel Company and Swift Cases, which are some- 
what alike in their essential characteristics. Each of thèse cases in- 
volved an agreement between several independent manufacturers or 
producers, the one of iron pipe and the other of méat, each of whom 
was engaged in interstate commerce, which agreement related to and 
directely affected that commerce so far as they were engaged in it 
in the way of restraining it, their independency being preserved except 
so far as affected by that agreement. It was held that the agree- 
167 F.— 47 
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ment in each case was a combination within the national act, and its 
further exécution was enjoined. In the Swift Case the agreement re- 
lated to and affected some matters that may be said to hâve been 
purely internai as well as to the external commerce of the parties 
thereto, and the exécution of the agreement in those particulars was 
enjoined as well as in so far as it affected such commerce. The neces- 
sities of this case do not require a présentation of the Une of reason- 
ing by which Mr. Justice Holmes justifies this part of the décision. 
That portion thereof in no way concerns the Knight Case. 

Then as to the case of Loewe v. Lawlor, sometimes referred to as 
the "Danbury Hat Case." That case involved the question whether 
a boycott on the part of the United Hatters and affiliated organizations 
of laborers against the external commerce of the manufacturer of 
those hats was a combination within the national act. It was held 
that it was and its continuation was enjoined. 

Now, I fail to see how thèse three cases hâve any bearing whatever 
on the Knight Case. A décision that a combination that relates to 
and afïects directly external commerce within the national act is cer- 
tainly not antagonistic to one that décides that a transaction which 
does not relate thereto and affects it indirectly only is not within that 
act. Nor is a décision that an agreement between two or more cor- 
porations with référence to the external commerce done by them re- 
lates thereto and affects it directly antagonistic to one that décides 
that a purchase by one competitor of the property by which he carries 
on such business does not relate to external commerce and afïects it 
indirectly only. Of similar character to thèse three cases is that of 
Montague v. Lowry, 193 U. S. 38, 24 Sup. Ct. 307, 48 L. Ed. 608. 

Finally, how is it as to the Northern Securities Company Case ? It 
must be conceded that this case is more like the Knight Case than 
either of the others. The minority judges in that case, as represented 
by the dissenting opinion of Mr. Justice White, regarded that the 
Knight Case required a décision that the transaction there involved 
was not within the national act. Of course, if this position was cor- 
rect, then the décision in that case does confiict with that in the Knight 
Case, and the latter case must be considered to hâve been overthrown 
by the former.- The likeness between the two cases oonsists in the 
fact that in the later case, as in the earlier one, the validity of the 
purchase of the stock in a corporation was involved. But even hère 
there was a différence. In the earlier case the purchasing corpora- 
tion was engaged in the same business as that of the corporations 
whose stock it purchased, and those corporations were competitors 
of it, whereas in the later case the purchasing corporation was not 
engaged in the same business as that of the compèting corporations 
whose stock it purchased. It was engaged in no business except that 
of purchasing and holding that stock. But in this case, as in that, the 
effect of the purchase was to put the control of the compèting cor- 
porations in one and the same hand. There was, therefore, nothing in 
this différence to cause a différence of décision. If one of the com- 
pèting corporations in the Northern Securities Company Case had 
purchased the capital stock af the other, we would hâve thus far 
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exactly the same case as the Knight Case. And the purchase by the 
outside corporation of the capital stock of the two competing cor- 
porations was, in its légal significance, nowise différent f rom a pur- 
chase by one of the two of the capital stock of the other. 

But hère the likeness between the two cases stops. In a striking 
particular they are différent — so différent in this particular as to neces- 
sitate, in my judgment, a différence of décision. That particular was 
this : The property of each of the two competing corporations, to wit, 
the Great Northern Railway Company and the Northern Pacific Rail- 
way Company, was interstate in its character, and the opération there- 
of was interstate. It follows that the purchase of the stock of the 
two corporations and combining them in one corporation was an in- 
terstate transaction. That transaction related to and affected directly 
interstate commerce. It did so as much as if the one corporation had 
purchased the property of the other. If that had been the nature 
of the transaction, it could not hâve been contended that it was not 
interstate in its character. How différent this from what we hâve 
found to hâve been the case in the Knight Case. The properties of 
the four Pennsylvania corporations and their opération were not in- 
terstate in their character. They were purely internai to the state 
of Pennsylvania, and likewise would hâve been their purchase by the 
New Jersey corporation. Nowise différent was the purchase by it 
of the capital stock of thèse corporations. It follows that there was 
no room to claim in the Northern Securities Company Case that the 
transaction there involved was not within the national jurisdiction. 
The question raised was solely as to whether that transaction was 
within the meaning of the national act. It is true that Mr. Justice 
White argued strenuously that it was not within that jurisdiction, but, 
with ail due respect, I submit that he was in error hère. The basis 
of his argument that the transaction attacked was not within the na- 
tional jurisdiction was that the purchase by the Northern Securities 
Company of the capital stock of the two railway companies was not 
interstate commerce. That is undoubtedly true. But that cfrcum- 
stance was not sufncient to take the transaction out of such jurisdic- 
tion. If, though not itself interstate commerce, it related to and af- 
fected directly interstate commerce, then it was within that jurisdic- 
tion. That it did so is évident from the fact that it was a purchase 
of the stock of corporations whose property and the opération there- 
of was interstate. It was as much interstate as if one of the two 
competing corporations had purchased the capital stock or the prop- 
erty of the other. 

I, therefore, conclude that, to no extent whatever, has the author- 
ity of the Knight Case been affected by any of the later décisions 
of the Suprême Court. 

Before quitting this branch of the case, it may be proper to show 
that the Knight Case fits this case, though, as heretofore stated, it 
is practically conceded that it does. The Calumet & Hecla Company 
has not acquired the entire capital stock of the Osceola Company. It 
has not acquired the ownership of a majority of that stock. It has 
acquired the ownership of a portion, and the right to vote another 
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portion, the two together being a majority thereof. The business 
hère involved is that of mining instead of refining sugar. Otherwise 
there is no différence between that case and this. The property of 
the Osceqla Company and its opération is internai to the state of 
Michigan, as that of the Pennsylvania corporations was to that state. 
The différences in détail referred to do not call for a différence of dé- 
cision. The conclusion must be reached, then, that the transaction 
complained of herein is not within the national act. If the Calumet 
& Hecla Company had purchased the property of the Osceola, or if 
that property had been held by a trustée for the benefit of its stock- 
holders and the Calumet & Hecla Company had purchased the béné- 
ficiai interests of the . cestuis que trustent, certainly the transaction 
would not in either case hâve been within that act. No more can it 
be said that a purchase by it of the capital stock, or a majority there- 
of, or of a portion thereof and the right to vote another portion, the 
two together constituting a majority, is within it. 

It seems to me that the existence of any difficulty in determining 
how this case ought to be decided, so far as this question is concern- 
ed, is due to the manner in which it is approached. If it is approached 
in an effort to reach a conclusion as to whether the transaction in- 
volved is within the meaning of the national act, it may be hard to 
dispose of it correctly. But if it is approached as the Knight Case 
was approached by the judges of the différent courts who rendered 
opinions, holding that the transaction attacked therein was not with- 
in that act, which was in an effort to reach a conclusion as to wheth- 
er it was within the national jurisdiction, and consequently whether 
it could properly hâve been put within that act, no rdom for doubt as 
to how it ought to be decided will be left. 

As indicated at the start, it is also claimed that the transaction in^ 
volved hère is within the state act. The claim that it is so is based 
largely, if not altogether, on the same line of reasoning upon which 
it is claimed to be within the national act. Indeed, on the one side, 
it seems to be claimed to be within the state act because it is within 
the national act, and, on the other hand, that is not within the state 
act because it is not within the national act. This, no doubt, is due 
to the fact that both sides of this case. hâve approached it from the 
standpoint as to what is the true meaning of both acts, and not from 
the standpoint as to which jurisdiction— national or state — the trans- 
action complained of is within. So approaching it, it was but nat- 
ural to feel that the question whether that transaction was within 
the state act depended on whether it was within the national act. For 
the language of both acts is substantially similar, though that of the 
state act is somewhat more verbose. But approaching it from the 
proper standpoint, as I hâve claimed it to be, as soon as it is deter- 
mined that the transaction in question is not within the national act, 
it is at once realized that it does not necessarily follow thaf because it 
is not within the one act it is not within the other. The transaction 
being within the state jurisdiction, and not within the national, it may 
well be within the state act, though not within the national. The ques- 
tion, then, as to whether it is within the state act hangs on whether 
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it is within the words thereof, construed in the light of the circum- 
stance that the state had power to put it there. 

So construing thèse words, how does the matter stand? The Cal- 
umet & Hecla Company and the Osceola Company were created and 
organized, and hâve ever since continued, to transact business under 
a gênerai act of the state of Michigan providing for the incorpora- 
tion of companies for mining, smelting, and manufacturing copper 
and other metals. By that act, any two or more corporations ex- 
isting thereunder may consolidate. This court in the case of Mar- 
bury v. Kentucky Union Land Co., 62 Fed. 335, 10 C. C. A. 393, held 
that an act authorizing two corporations to consolidate, also author- 
izes one to purchase the capital stock of the other, on the principle 
that the greater includes the less. But this was not the only authority 
that the Calumet & Hecla Company had to purchase the stock of the 
Osceola. By an amendment to that gênerai act, approved May 10, 
1905 (Pub. Acts 1905, p. 153, No. 105), a company organized there- 
under was expressly authorized "to subscribe to, purchase, acquire and 
own" stock in any company organized thereunder. Neither the pro- 
vision authorizing a consolidation or purchase of stock has ever been 
repealed or modified to any extent, unless it has been done by the 
anti-trust législation. There are two anti-trust acts in Michigan, one 
aproved June 23, 1899 (Pub. Acts 1899, p. 409, No. 255), and another, 
declared to be "supplementary to and declaratory of and in addition 
to" the earlier act, approved June 2"0, 1905 (Pub. Acts 1905, p. 507, 
No. 329). The original act was in existence at the time of the ap- 
proval of said amendment of May 10, 1905, and the supplementary 
one was approved subséquent to its approval. The one is entitled "An 
act to prevent trusts, monopolies and combinations," etc., and the oth- 
er "An act relative to agreements, contracts and combinations in re- 
straint of trade or commerce." It is not necessary to quote from 
the body of either act. Each contains gênerai language in the line 
of its title. There is no express référence to the législation referred 
to as contained in said gênerai act and the amendment thereto. It 
is not to be taken that it impliedly has référence thereto. That légis- 
lation and those acts can be construed together, and I think that with- 
in well-recognized principles they ought to be so construed. So con- 
struing them, it is not to be held that what the one expressly author- 
izes is denied by the other. 
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Conspibacy (§ 48*)— Tbial for Criminal Offense— Instructions. 

The instructions given on the trial of an indictment for conspiracy to 
induce perjury on the part of persons applying to enter land under the 
timber and stone act (Act June 3, 1878, c. 151, 20 Stat. 89, as amended by 
Act Aug. 4, 1892, c. 375, 27 Stat. 348 [U. S. Comp. St 1901, p. 1545]) by 
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falsely stating that the lands were not being purchased by them on spécu- 
lation and that they had not made any agreement by which the titles they 
might acquire should inure to the benefit of any other person, considered, 
and, as applied to the évidence, held correct, as conflning the inquiry to 
the preliminary statements made at the time of the applications. 

[Ed. Note. — For other cases, see Conspiracy, Dec. Dig. § 48.*] 

Ross, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

On rehearing. For former opinion, see 161 Fed. 702, 88 C. C. A. 
562. 

Martin L,. Pipes and Thomas O'Day, for plaintiff in error. 
Francis J. Heney, Tracy C. Becker, and John McCourt, U. S. Atty., 
for the United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This case was heard at a previous term 
of this court, and a décision rendered February 3, 1908. The case is 
reported in 161 Fed. 702, 88 C. C. A. 562, where the facts are fully 
stated. On January 6, 1908, the Suprême Court of the United States 
rendered a décision in the case of Williamson v. United States, 207 U. 
S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278, reversing the judgment of the 
lower court, and remanding the case for a new trial for errors of the 
trial court in admitting certain testimony and instructing the jury upon 
the law. The plaintiff in error thereupon filed a pétition for a rehear- 
ing in the présent case,; alleging that in the case in the Suprême Court 
Williamson was charged with identically the same offense as the plain- 
tiff in error in this case, and that the law in that case is applicable to 
the facts in this case. The rehearing was granted, and the case has 
been considered in the light of the décision of the Suprême Court in the 
Williamson Case. 

The charge in the indictment in the Williamson Case, as in the indict- 
ment now before the court in the présent case, is, in substance, that the 
défendants had entered into an unlawful conspiracy, combination, and 
confédération on a date and at a place named, within the district where 
the indictment was found, to commit an offense against the United 
States; that is to say, to unlaw fully, willfully, and corruptly suborn, 
instigate, and procure a large number of persons to commit the offense 
of perjury in the said district by taking their oaths before an officer, in 
cases where a law of the United States should authorize an oath to be 
administered, that they. would déclare and dépose truly that certain 
déclarations by them to be subscribed were true, and by thereupon, con- 
trary to such oaths, stating and subscribing material matters contained 
in such déclarations and dépositions which they should not believe to 
be true ; that is to say, to suborn, instigate, and procure the said per- 
sons respectively to corne in person before such officer, and, after being 
duly sworn by and before such officer, to state and subscribe under 
their oaths that certain public lands of the said United States open to 
entry and purchase under the âcts of Congress approved Jtine 3, 1878, 

•For other cases see same tôplc & § NtrMEBR in Dec. & Am. Digs< 1907 to date, & Rep'r Inflexe» 
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and August 4, 1892 (Act June 3, 1878, c. 151, 20 Stat. 89 ; Act Aug. 4, 
1892, c. 375, 27 Stat. 348 [U. S. Comp. St. 1901, p. 1545]), and known 
as timber and stone lands, which those persons would then be apply- 
ing to enter and purchase in the manner required by law, were not 
being purchased by them on spéculation, but were being purchased in 
good faith to the own and exclusive benefit of those persons respective- 
ly, and that they had not directly or indirectly made any agreement or 
contract, in any way or manner, with any other person or persons 
whomsoever, by which the titles which they might acquire from the 
said United States should inure in whole or in part to the benefit of 
any person except themselves, when in truth and in fact, as each of the 
said persons would then well know, and as they, the said défendants, 
would then well know, such persons would be applying to purchase 
such lands on spéculation, and not in good faith to appropriate such 
lands to their own exclusive use and benefit respectively, and they 
would hâve made agreements and contracts with other persons by which 
the titles which they would acquire from the said United States in such 
lands would inure to the benefit of persons except themselves; the 
matters so to be stated, subscribed, and sworn by the said persons being 
material matters under the circumstances, and matters which the said 
persons so to be suborned, instigated, and procured would not believe 
to be true. 

It was provided in section 2 of the timber and stone act of June 3, 
1878, c. 151, 20 Stat. 89 (U. S. Comp. St. 1901, p. 1545), referred to 
in the indictment : 

"That any person desiring to avail himself of the provisions of this act shall 
file with the register of the proper district a written statement in duplicate, 
one of which is to be transmitted to the General Land Office, designating by 
légal subdivisions the particular tract of land lie desires to purchase, setting 
forth that the same is unfit for cultivation, and valuable chiefly for its timber 
or stone ; that it is uninhabited ; contains no mlning or other improvements, 
except for ditch or canal purposes, where any such do exist, save such as were 
made by or belong to the applicant, nor, as déponent verily believes, any valua- 
ble deposit of gold, silver, cinnabar, copper, or coal ; that déponent has made 
no other application under this act ; that he does not apply to purchase the 
same on spéculation, but in good faith to appropriate it to his own exclusive 
use and benefit ; and that he has not, directly or indirectly, made any agree- 
ment or contract, in any way or manner, with any person or persons whatso- 
ever, by which the title which he might acquire from the government of the 
United States should inure, in whole or in part, to the benefit of any person 
except himself ; which statement must be verified by the oath of the applicant 
before the register or the receiver of the land office within the district where 
the land is situated ; and if any person taking such oath shall swear falsely 
in the premises, he shallbe subject to ail the pains and penalties of perjury, 
and shall forfeit the money which he may hâve paid for said land, and ail 
right and title to the same ; and any grant or conveyance which he may hâve 
made, except in the hands of bona fide purchasers, shall be null and void." 

In section 3 it was provided : 

"That upon the filing of said statement, as provided in the second section of 
this act, the register of the land office shall post a notice of such application, 
embracing a description of the land by légal subdivisions, in bis office, for a 
period of sixty days, and shall furnish the applicant a copy of the same foi- 
publication, at the expense of such applicant, in a newspaper published nearest 
the location of the premises, for a like period of time ; and af ter the expiration 
of said sixty days, if no adverse claim shall hâve been filed, the person desiring 
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to purchase shall f urnish to the register of the land office satisfactory évidence, 
first, that said notice of the application prepared by the register as aforesaid 
was duly published in a newspaper as herein required; secondly, that the land 
is of the character contemplated in this act, unoccupied and without improve- 
ments, otiier than those excepted, either mining or agricultural, and that it 
apparently contains no valuable deposits of gold, silver, cinnabar, copper, or 
coal; and upon payment to the proper officer of the purchase money of said 
land, together with the fées of the register and the receiver as provided for in 
case of mining claims in the twelfth section of the act approved May 10th, 
1872, the applicant may be permitted to enter said tract, ahd, on the transmis- 
sion to the General Land Office of the papers and testimony in the case, a 
patent shall be issued thereon. * * * . Effect shall be given to the f oregoing 
provisions of this act by régulations to be prescribed by the. Commissioner of 
the General Land Office." 

To give effect to the provisions of this act by régulations as provided 
in section 3, the Commissioner of the General Land Office incorporated 
in a circular issued July 11, 1899, instructions showing the manner 
of proceeding to obtain title to publie lands under the homestead, désert 
land, and other laws, and in section 11 of the circular it was prescribed 
as follows: 

"The évidence to be furnished to the satisfaction of the register and receiver 
at the time of entry, as required by the third section of the act, must be taken 
before the register and receiver, and will consist of the testimony of claimant, 
corroborated by the testimony of two disinterested witnesses. The testimony 
will be rednced to writing by the register and receiver upon the blanks provid- 
ed for the purpose, after verbally propounding the questions set forth in the 
printed forms. The accuracy of the affianf s information and the bona fldes of 
the entry must be tested by close and sufficient oral examination. The register 
and receiver will especially direct such examination to ascertain whether the 
entry is made in good faith for the appropriation of the land for the entry- 
man's own use and not for sale or spéculation, and whether he has conveyed 
the land or his right thereto, or agreed to make any such conveyance, or 
whether he has, directly or indirectly, entered into any contract or agreement, 
in any manner, with any person or persons whomsoever, by which the title 
that may be acquired by the entry shall inure, in whole or in part, to the 
beneflt of any person or persons, except himself. They will certify to the 
fact of such oral examination, its sufficiency, and his satisfaction therewith." 

In the Williamson Case the Suprême Court held: 

"That the particular false swearing to -rhich the indictment related was 
alone the verified written statement provided for in section 2 of the act to be 
made on applying to purchase the land, and that the indictment did not em- 
brace a charge conceroing a statement or déposition under oath required to 
be made by the régulation of the Commissioner of the General Land Office, 
after the publication of the notice, and when the period had arrived for final 
action by the land office on the application to purchase." 

The trial court had admitted évidence of the making of the final 
proofs, as provided in section 3 of the act of June 3, 1878, and section 
11 of the circular of the Commissioner of the General Land Office. 
Thèse final proofs embraced sworn statements made pursuant to the 
requirements of the régulations adopted by the Commissioner of the 
General Land Office, declaring the bona fides of the applicant, and 
that at that period he had made no contract or agreement to dispose 
of the land. 

The trial court had also instructed the jury that the indictment cov- 
ered perjury in the matter of final proofs, and that they might convict 
if satisfied by the évidence beyond a reasonable doubt that the de- 
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fendants intehded that the persons who might be procured or induced 
to make entries of lands should willfully and deliberately commit per- 
jury in particulars stated at the time of making their dépositions, or 
sworn statements, when they made their final proofs before the Unit- 
ed States commissioner, and in effect charged that a sworn statement 
made at the time of final proof concerning the purpose for which the 
land was sought to be purchased, etc., would constitute perjury, if 
the oath so taken, although not expressly embraced in the statute, was 
required by the régulations of the Commissioner of the General L,and 
Office, because such régulations had the force and effect of law. 

The Suprême Court held that an entryman who had made his pre- 
liminary sworn statement concerning the bona fides of his application 
and the absence of any contract or agreement by which the title which 
he might acquire from the United States would inure to the benefit of 
any person except himself is not required to make an additional oath 
to such facts on final proof, and a régulation of the Commissioner 
of the General L,and Office exacting such additional sworn statement 
at the time of the final hearing is invalid. The court was accordingly 
of the opinion that error was committed by the trial court in admit- 
ting the final proof as évidence tending to show the alleged illégal 
purpose in the primary application for the purchase of the land, and 
that error was also committed in instructing the jury that the évidence 
covered, or could cover, the procurement of perjury in connection 
with the final proof, and that the jury might base a conviction thereon. 

The indictment in the présent case charges Henry W. Miller, Frank 
E. Kincart, Martin C. Hoge, and plaintiff in error, Charles Nickell, 
with a conspiracy to suborn a large number of persons to commit the 
crime of perjury in the entry of timber lands. As before stated, the 
offense charged is, in substance, the same as in the Williamson Case. 
The défendants Miller and Kincart pleaded guilty. The défendant 
Hoge and the plaintiff in error pleaded not guilty, and were tried and 
convicted. The facts in some important particulars differ materially 
from the facts in the Williamson Case, and it is with respect to such 
différences that the questions upon this rehearing are to be considered. 

No final proofs were made, and no testimony was introduced tend- 
ing in any way to show or to give the jury the impression that final 
proofs had been made by the entrymen in this case. The scheme of 
the entrymen, Miller and Kincart, was to find a large number of per- 
sons to make entries on timber lands in Southern Oregon, and induce 
such people to pay them large locating fées in cash, which were fixed 
at first at $125 each. Subsequently, it was agreed that the fées should 
be $60, and the balance to be paid when the entrymen made final 
proof; later the locating fee was reduced to $25 each, the balance to 
be paid upon final proof. Thèse fées were to be divided between Mil- 
ler and Kincart. The défendant, Nickell, was United States commis- 
sioner at Medford, Or., and the proprietor of two newspapers — one 
at Medford, and the other at Jacksonville. The sworn statements 
of the entrymen required by the act of June 3, 1878, were to be taken 
before him, and the notice of the application advertised in his Jack- 
sonville paper. His fee as commissioner was $2.50 for each sworn 
statement, and $10 for advertising each notice of application. Thèse 
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charges were to be paid by the entrymen. Miller and Kincart applied 
to Nickell to secure part of the advertising charge. They first wanted 
$4 out of each notice, but it was subsequently agreed that they should 
receive $2,50. Under this agreement, Nickell testified that 50 or 60 
sworn statements werë taken bef ore him, and about 40 notices pub- 
lished in his paper. To induce the entrymen to pay the location fées, 
Kincart was to act as timber "cruiser" — that is to say, he was to sélect 
the lands for their timber value — and Miller represented himself as 
the agent of a company which would furnish the money required to 
make the entry of the land, and upon the assignment by the entrymen 
of the receiver's receipt and the exécution of a quitclaim deed the com- 
pany would pay the entrymen for the land upon the basis^ of 40 cents 
for 1,000 feet for the timber standing upon such lands. The entry- 
men agreed to make, and did make, preliminary proofs before the 
plaintiff in error as United States commissioner, pursuant to this verbal 
agreement ; and there is évidence tending to show that the plaintiff in 
error knew of this verbal agreement at the time he took the preliminary 
proofs, and promoted the scheme. 

This agreement was the inducenient to make the preliminary proofs. 
It was the moving cause that brought them before the commissioner 
to take the required oath for such lands, and, notwithstanding, each 
entryman declared under oath before the commissioner that he had 
not, directly or indirectly, made any agreement or contract, in any way 
or manner, with any person or persons whatsoever by which the title 
which he rhight acquire from the United States should inure, in whole 
or in part, to the benefit of any person except himself. This was pre- 
cisèly what he had done, and constituted the perjury which the de- 
fendants are charged in the indictment with having conspired to pro- 
cure the entrymen to commit. 

But it appears that Miller and Kincart had a blank fo'rm of a print- 
ed agreement (lîxhibit No. 1), which it was proposed to hâve modified. 
This form of agreement, modified as proposed '(Exhibit No. 2), was 
taken to Nickell, who carried on a job printing office in connection with 
his newspapers, and thèse blank agreerhents were printed in his office 
for use with the entrymen. This agreement (Exhibit No. 2), exeçuted 
by the entryman, and by Miller for a company which he claimed to 
represent (the Errimetsburg of New Zealand), purported to obligate 
the company to pay to the entryman 40 cents per thbusand fee for the 
timber on a described quarter section of land for which the entryman 
was to use his right of entry, and upon final proof he was to convey 
the land to the company, and also assign the receiver's certificate and 
exécute a quitclaim deed. This form of agreement was exeçuted by 
the entrymen, and by Miller for the company he claimed to represent, 
and was introduced in évidence without objection. It was, however, 
not open to objection. It was exeçuted by the entrymen immediately 
after making the preliminary proof, and was a 'part of the transaction. 
It was an admission in writing that prior to the preliminary proof the 
entrymen' hâd rhade the verbal agreement to convey, the land upon 
making final proof and stated the terms of the agreement. 

But it is assigned as error that the court instructed the jury in ef- 
fect that this àsâignment was illégal in itself, and fofbidden by stat- 



NICKELL V. UNITED STATES. 747 

ute; and that the plaintifï in error, having knowledge of this agree- 
ment and acquiescing therein, would become a member of the con- 
spiracy, even though he had no knowledge of any previous oral agree- 
ment between Miller and Kincart and the entrymen. It is this gên- 
erai feature of the court's instructions that plaintifï in error contends 
is contrary to the law of the Williamson Case; but we find no such 
instructions in the record, and none from which such an inference 
could properly be drawn. In considering the court's instructions, it 
must be remembered that no final proof was made in any case. The 
transaction with the government consisted in making the preliminary 
proof, and that alone, and the question for the jury to détermine was 
whether, when this preliminary proof was being made, the entrymen 
at that time had made an agreement or contract, in any way or mari- 
ner, with any person or persons whatsoever, by which the title he 
might acquire from the United States should inure, in whole or in 
part, to the benefit of any person except himself. Manifestly, the 
written agreement described as "Exhibit No. 2," executed immediately 
after the preliminary proof had been made, could hâve no bearing in 
the case except to show that the preliminary proof had been made in 
pursuance to an agreement, the terms of which the entryman admitted 
were contained in Exhibit No. 2. This was clearly stated to the jury 
by the court in one of its instructions, defining the word "agreement." 
The court said: 

"An agreement, as the word 'agreement' is used, need not, however, be in 
wriring; it need not lie of sufncient formality or of a nature to be enforced in 
a wurt of law. 

"I refer to that, gentlemen, beeause in this case the question of whether o» 
not Government's Exhibit -Ko. t or 2, labeled 'Certificate' in the Emmetsburg 
of Xew Zealand, is to be considère*! by you, not as to whether or not it is an 
agreement or contract that could be enforced in a court of law — that is not 
material — but it is material that you détermine whether or not there was, as 
I bave defined and am defining it, an agreement or understanding had bo 
tween the parties, in respect to the conveyanee of the land, that the applicant 
was about to make lus sworn statement to enter." 

In other words, what considération were the jurors to give to the 
alleged verbal agreement made prior to the preliminary proof? They 
were told in this instruction that the agreement need not be in writ- 
ing ; it need not be of sufficient formality or of a nature to be enforced 
in a court of law. Then what considération were the jurors to give 
to Exhibit No. 2 ? They were told that whether or not it was an agree- 
ment or a contract that could be enforced in a court of law was im- 
material — the material question was whether, when the applicant was 
about to make his sworn statement to enter the land (the preliminary 
proof), there was an agreement or understanding had between the 
parties in respect to the conveyanee of the land. 

But the plaintifï in error refers to the following in the transcript 
of record: 

"There was évidence tending to show that most of the entrymen made a 
verbal contract with Miller prior to their flling upori' the land, agreeing 1 to 
transfer to Miller's company the land takeu by them assoon as final proof was 
made. Ail of thèse persons, however, after flling, signed Exhibit 2. It was ad- 
onitted alsothat this land takeu by thèse entrymen was government land su b- 
ject to entry under the timber and stone act Theinakijig of the verbal agre<> 
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ment, and thé signing of Exhibits 1 and 2 herein, was the only évidence offered 
tending to show any agreement for the sale of this land by the entrymen." 

It is contended that it appears from this statement that there were 
some entrymen who signed contracta who had not made any verbal 
contract with Miller prior to their filing; that the court did not make 
to the jury any distinction between the contracts made after and the 
contracts made before the filings, but permitted the jury to find the 
défendant guilty upon the theory that the contracts in writing, made 
after the filing and without prior oral agreement, were illégal and for- 
bidden by the statute. We hâve seen that the court did clearly make 
a distinction in defining an "agreement," under the statute, and did 
not permit the jury to be in error upon that question; and, with re- 
spect to the substance of the offense, the indictment charged that the 
conspiracy was to suborn "a large number, to wit, one hundred, other 
persons to commit the offense of perjury." It follows that if the 
proof shows that most of the entrymen — that is to say, any number — 
made a contract prior to their filing upon land, agreeing to transfer 
the land upon final proof, the évidence was sufficient to establish the 
charge made in the indictment, and there was no error in the in- 
struction to the jury as to its scope. 

The court instructed the jury that: 

"The entryman must always deal in good faith from the initiation of his 
daim ; that is, from the time that he makes his application to purchase, which 
begins with the making of a sworn statement." 

It is objected that under this instruction good faith did not termi- 
nate with the initiation of the claim, and that, from other parts of 
the instruction, good faith consisted, among other things, in not mak- 
ing any contract to convey the entryman's interest in the land until 
after the receiver's certificate was issued. The instruction quoted is 
part of à gênerai instruction relating to the acquisition of public lands 
under the timber and stone act, in which the court instructed the jury 
that: 

"A man cannot lawfully acquire the public lands of the United States, un- 
der this timbèr and stone act, if he has really made an agreement that others 
shall pay ail the expense of his entry, and give hiin some money for exercis- 
ing his right, and that, when he may acquire title to the land, he shall con- 
vey it to them,, or to some one for them., If the agreement to convey exists 
and is understood between the parties, the law does not tolerate évasion by 
calling such an agreement a 'certificate' or 'option.' Nor, if the agreement ac- 
tually exists, can the law be evaded by an endeavor to separate title to the 
timber upon the land from title to the land itself ?" 

On the other hand, the jury was instructed that: 

"A person qualïfled under the law has a right to enter lands under the pro- 
visions of the timber and stone act, even though he considère, prior to the Urne 
of making his sworn statement and his final proof, a sale of it as soon as he 
cân after ne makes his final proof and obtains the usual receiver's receipt." 

The court f urther instructed the j ury : 

"You will understand that the law does not make it obligatory that an entry- 
man who acquirés title under the timber and stone act shall keep the land, nor 
does it control his use or right to dispose of it for any period of time after 
he shall hâve complied with the provisions of the law in perfecting the right to 
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the claim. But the statute does denounce a prior agreement, the acting for 
another in the purchase from the government of the United States. However, 
if, when the title passes from the government to the entryman by receiver's re- 
ceipt after final proof, no one save the purchaser has any claim upon it, or 
any contract or agreement for it, the law is satisfied. The act does not, in any 
respect, limit the doininion which the purchaser has over the land after he 
acquires his final receipt from the government, or restrict in the slightest his 
power of aliénation aftér that time." 

The court further instructed the jury: 

"The dominion over the land which the purchaser acquires means the con- 
trol and right which Ss his after the issuance of the final receipt by the land 
officers of the government, and not the right he possesses after filing only his 
sworn statement in the initiation of his claim." 

Thèse instructions were entirely correct as applied to the évidence 
before the court. Had there been évidence tending to show that the 
défendants had conspired together to suborn persons to commit per- 
jury with respect to the making of final proofs, as was shown in the 
Williamson Case, then there might be some basis for a criticism of 
thèse instructions on the ground that they were too gênerai; but up- 
on the évidence in this case there is no substantial ground for objec- 
tion. The court correctly stated the law applicable to the facts before 
the court, and the jury could not hâve been misled as to the applica- 
tion of the law to the facts in the case. It follows that, after carefully 
considering the record in this case in the light of the Williamson Case, 
we find no error in the proceedings. 

The judgment of the Circuit Court is therefore affirmed. 

ROSS, Circuit Judge (dissenting). The indictment in this case is 
in every respect similar to the indictment in the Williamson Case re- 
ferred to in the foregoing opinion. The same judge presided on the 
trial of both cases, and the record makes it clear to my mind that the 
présent case was tried and the jury instructed, as in that case, upon 
the theory that the indictment included a conspiracy not only in mak- 
ing the initial entry of the lands in question, but also in the making of 
final proof therefor, and that the law prohibited any contract by an 
entryman, prior to the making of final proof, for the conveyance of his 
interest in such land to another. The record hère shows that évidence 
was introduced on the part of the government based on that theory, 
and such, I think, was the plain import of the instructions of the court 
complained of. As the Suprême Court held in the Williamson Case 
that such theory, as well as such instructions, were erroneous, I think 
it necessarily results that there was similar error in the présent case. 
Therefore I dissent from the présent judgment. 
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GODDARD v. CASUALTY CO. QF AMERICA. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1909.) 

No. 1,599. ,:-. . 

1.' Insurance (§ 622*)— Actions on Polîmes— Limitation by Provisions of 
Policy. 

An employer's liability policy :of insurance contained.a condition that 
"tlie Company shall not be liable under this policy unless an action to 
ehfofce such liability be brought within 60 days froni thé date of tlie 
ehtry of a final judgment against the assured, after a trial of the issue 
on the merits in a suit duly instituied within the period limited by the 
statute of limitations, awarding damages on account of a casualty covered 
hereby, and then only provided that such action against the Com- 
pany be brought by the assured personally for damages sustained by the 
assured in paying and satisfying such final judgment." ; Held, that such 
60-day limitation, having been, vqluntarily agreed to, was valid, and. 
unless waived, was a conclusive bar to an action on the policy, unless 
commenced within the' time limited. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1544-1556 ; 
Dec. Dig. § 622.* 

Conditions in policy as to timè for bringing suit, see notes to Steel v. 
Phœnix Ins. Co., 2 G C. A. 473 ; Rogers v. Home Ins. <3a, 35 C. C. A. 
: 404.*] 

2. Insurance .(§ 622*) — Action on Policy— Limitation 1 by Provisions or 
Policy. 

The fa et of the appointaient of a receiver for the assured did not 
suspend the running of limitations against an action on the policy. 

[Ed.- Note. — For other cases, see Insurance, Cent. Dig. §§ 1544-1556; 
Dec. Dig. § 622.*] 

In Erro.r to the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

Action at law by thé plaintiff, A. J. Goddard, as the gênerai receiver of the 
property of the Duwamish Mil] Company, to recover the suni of $6,000 from 
the Casualty Company of America on a policy of insurance issued September 
20, 1904, to the Duwamish Mill Company against loss or damage by reâson 
of daims brought against it by any of its employés on account of bodily 
injuries, fatal or nonfatâl, suffered while in the factory, shop, or yard in 
said policy described. During the life of this policy, on October 5, 1904, one 

. Charles Baker was injured while in the employ of the assured. On January 
11, 1905, Baker brought suit in the superior court of the county of King, 

' state of Washington, against tlie assured, for damages for and on account 
of his said injuries. The défendant in errof took sole aild exclusive charge 
and control of the défense to the action. Baker recoyereda judgment against 
the assured for $6,000. which, on appeal to the superior court of the state, 
was affirmed, and on October 8» 1906, a final judgment iw'as entered in favor 

" of Baker. Thereafter the said superior court directed the plaintiff in èi-por 
herein to issue his interest-oearing receiver's certificate in thé sum of $6,764.06 
in payment and satisfaction of said judgment, which said certificate the plain- 
tiff in error issued on October 25, 1907, and the same was accepted and re- 
ceived in payment and satisfaction of the judgment, and the judgment was 
satisfied of record. Thereupon, on the 15th day of November, 1907, the plain- 
tiff in error brought this action against the défendant in error in the Circuit 
Court of the United States for tlie Western District of Washingon. An 
amended complaint Was filed February 13, 1908, and to this amended com- 
plnint the défendant in error interposed a denmrrer, on the ground that 
the complaint did not state facts sufllcient to constitute a cause of action and 

•For other cases see same topic & § kumbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that the action had not been commenced within tlie timé limited by law and 
by the con tract sued on. The court sustained the demurrer and dismissed 
the action. The case is hère upon writ of error. 

Vince H. Faben, C. K. Poe, and S. H. Kelleran, for plaintiff in 
error. 

James A. Kerr, E. S. McCord, and John P. Hartman, for défendant 
in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
policy of insurance, as set forth in the complaint, contained this pro- 
vision: 

"The company shall not be liable under this policy unless an action to 
enforce such liability be brought within 60 days from the date of the entry 
of a final judgment against the assured, after a trial of the issue on the 
merits in a suit duly instituted within the period limited by the statute of 
limitations, awarding damages on account of a casualty covered hereby, and 
then only provided that such action against the company be brought by the 
assured personally for damages sustained by the assured in paying and 
satisfying such final judgment. This clause shall not In any way limit, re- 
strict, or abridge the company's défense to any such action." 

The final judgment against the assured was entered on the 8th day 
of October, 1906. The présent action to enforce the liability of the 
défendant in error was not brought by the assured until November 15, 
1907. The action was not brought within 60 days from the date of 
the entry of the final judgment against the assured, and no reason is 
alleged in the complaint why the action was not brought in accordance 
with the terms of the contract, nor is there an allégation of waiver of 
the condition on the part of the company. 

It is contended on the part of the plaintiff in error that the provisions 
of the policy of insurance respecting the limitation of time for bring- 
ing suit are inconsistent, in requiring that the suit shall.be brought 
within 60 days from the date of the entry of final judgment against 
the assured, and then only for damages sustained by the assured in 
paying and satisfying such final judgment. It is contended that two 
distinct limitations are hère provided : First, that suit shall be brought 
within sixty days; and, second, that no suit can be brought until 
the judgment is paid; and that thèse two limitations are inconsistent. 

It is manifest that this contention is without merit. There is but 
one limitation provided in the policy against the assured, and a référ- 
ence to one provided by statute against the person bringing suit against 
the assured for injuries sustained. The company is not liable except 
under certain expressly stipulated conditions: (1) The injured party 
must hâve brought suit against the assured within the period limited 
by statute, a trial must hâve been had upon the issues on the merits, 
and a final judgment entered against the assured awarding damages 
for the casualty, and the judgment must hâve been paid by the as- 
sured. (2) An action to enforce the liability of the company must 
hâve been brought by the assured within 60 days from the date of 
the entry of the final judgment against the assured for the damage 
sustained by the assured in paying and satisfying such final judgment. 
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The payment of the final judgment is the loss sustained by the as- 
surée! in damages, which constitute the primary liability of the Com- 
pany for an injury to an employé of the assured. It is in no sensé a 
limitation as to the time, but a condition of liability. The judgment 
may be paid immediately upon its entry, or it may not be paid until 
just within the period of 60 days after its entry. In either case the 
liability of the company attaches, if the suit against it is brought, as 
provided in the policy, within 60 days from the date of the entry of 
the final judgment against the assured, and it does not attach if the 
suit is not so brought, even though the judgment is paid immediately 
upon its entry. 

The contract of insurance is a voluntary one, and the insurers hâve 
a right to designate the terms upon which they will be responsible for 
losses. A condition in an insurance policy, providing that the action 
is barred unless commenced within a stipulated period, is valid, and, 
unless waived by the insurer, is a conclusive bar to an action brought 
after the stipulated period. Riddlesbarger v. Hartford Insurance 
Company, 74 U. S. 386, 19 L. Ed. 257; Thompson v. Phénix Insur- 
ance Company, 136 U. S. 287, 10 Sup. Ct. 1019, 34 L. Ed. 408; Arthur 
v. Homestead Fire Insurance Company, 78 N. Y. 462, 34 Am. Rep. 
550. 

It is further contended that the appointment of a receiver for the 
property of the assured suspended this period of limitation for bring- 
ing suit against the insurance company. No reason is given why the 
appointment of a receiver should hâve had that effect in this case, 
and there is no rule of law with which we are familiar that would 
hâve that effect. The authorities cited on behalf of the plaintiff in 
error do not support the contention. In this view of the case, it is 
not necessary to détermine whether the receiver's certificate, issued 
and accepted in payment and satisfaction of the judgment, constituted 
payment and satisfaction of the judgment within the meaning of the 
policy of insurance. 

The judgment of the Circuit Court is affirmed. 
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ANARGYROS & CO. v. ANARGYROS. t 

(Circuit Court of Appeals, Ninth Circuit February 1, 1900.) 

No. 1,587. 

IL Injunction (I 137*) — Pbeliminaby Injunction— Gbounds fob Deniai>- 
Rights IN Doubt. 

It is a well-established rule in equity that a preliminary injunction 
should not be granted in a doubtful case. 

[Ed. Note.— For other cases, see Injunction, Cent. Dlg. § 309 ; Dec. Dig. 
S 13?.*] 

2. Tbade-Mabks and Tbade-Names (| 95*) — Suit fob Infbingement— PBE- 
LIMINABY TlWUNCTION. 

The rlght of a complainant ta a preliminary injunction to restraln al- 
légea inf ringement of a trade-mark heli so doubtful on the proofs as to 
requiré the déniai of such relief. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 108; Dec. Dig. § 95.*] 

Àppeal from the Circuit Court of the United States for the North- 
ern District of California. 

This appeal is from an order granting a preliminary Injunction. 

The bill allèges, among other things, that prlor to ICârch 30, 1900, and for 
more than 10 years next preceding that date, one S. Anargyros was engaged 
in the business of manufacturing and selllng cigarettes In the clty of New 
York ; that ail of thé cigarettes so manufactured and sold by the said S. 
Anargyros bore his name, and were packed and inclosed in packages or boxes 
which were marked with the name "S. Anargyros"; that the said S. Anar- 
gyros continued to carry on said business, which was large and lucrative, in 
the said clty, until the month of March, 1900, when he conveyed his entlre 
interest in the business, includlng the good will of the same, and the trade- 
name or trade-mark "S. Anargyros," and the exclusive right to the use of the 
same, to the complainant, and retlred therefrom, whereupon the complainant 
became the légal and équitable owner thereof ; that prior and up to the time 
of such conveyance those cigarettes had become known generally throughout 
the markets of the world as "Anargyros" cigarettes, and that the name S. 
Anargyros had become a trade-mark or sign of quality of the said cigarettes 
so marked, and to indlcate the ownershlp and origln thereof as a product of 
S. Anargyros, manufacturer, and to dlstinguish the said cigarettes from those 
of other manufacturera, and had become and was a valuable and intégral 
part of the boxes, packages, and trade-marks in and under which the said 
cigarettes had been sold by the said S. Anargyros. 

The bill further allèges "that, at or immediately before the time of the 
completion of the purchase of said business of S. Anargyros by your orator, 
as aforesaid, the incorporators of your orator conceived that the name 'S. 
Anargyros' was a valuable and intégral part of the packages and boxes in 
whichj and of the trade labels and trade-marks under which, said cigarettes 
had bêen sold, and on that aecount caused the organlzation of said corpora- 
tion under the name 'S. Anargyros' as aforesaid; that ever slnce the said 
30th day of March, A. D. 1900, your orator has conducted and carried on said 
business so acquired from the said S. Anargyros, in said clty of New 
York, state of New York, and has been, and still is, the sole owner and 
proprletor thereof, and has large capital invested in said business ; that dur- 
ing ail of such time your orator, as successor of S. Anargyros, has made lt 

•For other cases see sam* toplo A { humebh lu Dec. & Am. Dig». 1907 to date, t Rop'r Induta 
167 F. — 48 i Rebearine denied March 2, 1909. 
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an especial business to manufacture and sell, and durlng ail of said tlme has 
manufactured and sold, and ls now manufacturing and selllng, cigarettes to 
be dlstributed and sold, and which are distributed and sold, In most, lf not 
ail, of the markets throughout the world, under the trade-name or trade- 
mark 'S. Anargyros' ;" that the cigarettes so manufactured and sold under 
sald trade-name or trade-mark by the sald S. Anargyros and the complain- 
ant are of a superior quality, and hâve achleved a great and valuable répu- 
tation among the cigarette trade and purchasers of cigarettes throughout the 
world, which ls of great value to the complainant, and will continue to be so, 
lf the alleged wrongful Imitation, simulation, and infringement of the same 
by the défendant be restrained and enjoined; that the cigarettes so manu- 
factured and sold by the complainant are marked, packed, and sold under 
several différent labels to distinguish them from others, which several brands 
are designated by the respective and distinctive names "Egyptian Deities," 
"Mogul," "Murad," "Turkish Trophies," and "Windsor Castle," in addition to 
the common trade-name or trade-mark "S. Anargyros," which said last-men- 
tioned trade-name or trade-mark ls plainly prlnted upon each and every cig- 
arette put up and sold under the respective brands, and upon each and every 
package or box containing the same, and which said respective brands are 
set out in the bill as follows: 




[Originals were printed in varions colora.] 



as 

ta 



© 
« 

a 

< 
55 



O 







[Original wai printed in varions eoïor».] 



756 



167 FEDERAL REPORTER. 



;lmMllROPiis 



irR-aotv 



. y: .'.. : i4Àfif;k 






l?dM£:-..i\ï:Ii**i.ti !» « 



INOSpj 

ASTLEr' \ 

1 CIGARETTE» 
fer -Pi' I ' 




[Originals wero priated in varions col or».] 



ANARGYROS & 00. V. ANARGYROS. 



757 



The Mil further allèges that whlle the complainant has had tbe sole and 
exclusive right to the use of said name "S. Anargyros" as a trade-name or 
trade-mark, the défendant has manufactured and sold, and 1s now manufac- 
turing and selling, large quantifies of cigarettes, upon each of which, and 
upon the packages and boxes containing the same, it has placed, and is now 
placing, in plain and conspicuous letters, the name "Anargyros & Co." in 
imitation of the name "S. Anargyros," as it has been heretofore used by the 
complainant and the said S. Anargyros, as already stated ; that the défend- 
ant has put up, and is putting up and packing, the cigarettes so manufactured 
and marked by the défendant as aforesaid, in boxes and packages in shape 
and size similar to the boxes and packages in which the cigarettes manu- 
factured by the complainant are put up and packed, and that the défendant 
has used, and is now using, upon the packages and boxes in which its 
cigarettes hâve been and are being put up and packed, trade-marks and 
trade labels simulating, lmitatlng, and infringing the aforesaid labels and 
trade-marks of the complainant; that upon the packages and boxes con- 
taining cigarettes of a brand described and designated by the défendant as 
"Egyptian Nemesis," in simulation and imitation of the complainant's brand 
"Egyptian Deities," the défendant has caused to be placed the following trade 
label or trade-mark: 
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That upon the packages and boxes containing cigarettes of a brand de- 
Bcrlbed and deslgnated by the défendant as "Turkish Pets," in simulation and 
imitation of the complainant's brand "Turkisli Trophies," the défendant aas 
caused to be plaeed the following trade label or trade-inark: 




[Original was printed in colors.l 



ANAKGYROS & CO. V. ANARGYROS. 759 

That the cigarettes so manufacturée! and sold by the défendant, and baving 
said name "Anargyros & Oo." upon them as aforesaid, were and are of a 
quality very much inferior to those mannfactured and sold by the complain- 
aut, by ail of whieh acts the complainant allèges it has been greatly damaged. 

The bill was verifled by the président of the complainant corporation, in 
winch vérification it is stated that he knows the contents thereof, and "that 
the same is trne of his own knowledge, except as to matters therein stated on 
information and belief, and that as to those matters he believes the same to 
be true." 

Accompanying and In support of the bill, the complainant flled the affi- 
davits of George W. Whitaker, E. C. Huil, George W. Little, W. R. Elliott, 
.Ti\. R. A. Laherty, Robert Dumphy, and William Quincy. 

Whitaker in his affidavit states that he is the vice président of the John 
Bollman Company, a corporation, which is the distributor of the cigarettes 
manufactured by the complainant, within the states of California, Oregon, 
Washington, Arizona, the western portions of Idaho and Nevada, and the 
Hawaii-an Islands ; that there is no officer of the complainant residing in the 
state of California, and that the affiant has been authorized by the complain- 
ant to einploy counsel to commence suit, and to take any and ail steps neces- 
sary to the successf ul prosecution thereof ; that, acting under such authority 
and for that purpose, he procured the affidavits of Hull, Little, Elliott, La- 
herty, Dumphy, and Quincy, in support of the allégations contained in the bill, 
and that no officer of the complainant has, nor has the affiant, any personal 
knowledge of the facts set forth in those affidavits, each of which affidavits 
he caused to be filed with the bill in support thereof, and of the complainant's 
application for a restraining order and preliminary injunction. 

The affidavit of Hull is to the effect that he is a sales agent of the John 
Bollman Company, a corporation engagea in the manufacture and sale of 
cigarettes, and that on or about the tîth day of December, 1907, he called at 
the cigar stand of one Harris, in San Francisco, and said to Harris, "I see 
you hâve a new cigarette," pointing to a lot of "Turkish Pets" cigarettes upon 
one of the shelves of his stand, whieh cigarettes are manufactured and sold 
by the défendant, and that in reply to affiant's remark Harris stated: "Yes ; 
it is an Anargyros cigarette, made by the same people that make 'Tnrkish 
Trophies.' " 

The affidavit of Little is to the effect that on the 19th day of November. 
1007, he called at the cigar stand of one Morris, in the city of Oakland, and 
asked the attendant for a "package of Anargyros 25-cent cigarettes," and that 
the said attendant thereupon handed to hiin a package of "Egyptian Nemesis" 
cigarettes. 

The affidavit of Elliott is to the effect that he was engagea in the retail 
cigar and cigarette business in San Francisco, and received on consignment 
a lot of "Tnrkish Pets" cigarettes from the défendant, and that the defend- 
nnt's salesman who took the affiant's order therefor informed him that 
Anargyros, of the défendant company. was formerly a partner of S. Anargyros. 
and had formerly made "Turkish Trophies" cigarettes: that affiant ordered 
said cigarettes of the défendant relyiug on that stntement, and upon the fa et 
that the name of the manufacturer of said "Turkish Pets" was shnilar to 
that of the manufacturer» of "Turkish Trophies"; that the priée of "Tnrkish 
Pets" cigarettes is niuch lower than that of "Turkish Trophies." and that 
affiant intends to sell said "Turkish Pets" in place of and for "Turkish Tro- 
phies" cigarettes. " ' 

The affidavit of Laherty is to the effect that on the Oth day of December. 
1.907. he called at the cigar stores of Hermann Keiser. W. R. Elliott, and of 
Chambers & Wieman, in the city of San Francisco, and laid upon the connter 
of each of those places a 10-cent pièce, at the same time asking the re- 
spective attendants }n charge for a package of "Anargyros Cigarettes," and 
that each of the attendants thereupon délivered to the affiant a package of 
"Turkish Pets" cigarettes. 

The affidavit of Dumphy is to the effect that on the 7th day of December. 
1907, he called at the cigar stands of Hermann Keiser, and of Lazarus & 
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Marish, San Francisco, and laid upon the counter of each of tliose places tlie 
sum of 25 cents, at the time asking the attendant in charge for a package of 
Anargyros cork-tip cigarettes, whereupon the respective attendants delivered 
to the afflant a, package of "Egyptian Nemesis" cigarettes. 

The aflidavit of Quincy is to the effect that on or about November 18, 1907, 
he called at the cigar stand of one Morris, in the city of Oakland, and laid 
upon his counter 25 cents' at the time asking the attendant in charge for a 
package of "Anargyros Cigarettes," whereupon the attendant took from a 
shelf a package of "Egyptian Nemesis" cigarettes, and handed them to aillant. 

Upon this showing the court below made an order directing the défendant 
to show cause at a certain time and place why a preliminary injunction should 
not be granted as prayed for by the complainant, and in the meantime re- 
straining the défendant from the commission of any of the acts complained of, 
requiring of the complainant the exécution of a bond in the sum of $10,000. 

In response to the order to show cause, the défendant flled its verifled 
answer, together with a large number of affidavits. In its answer it admitted, 
among other things, that for more than 10 years imniediately preceding 
March 30, 1900, S. Anargyros was engaged In the business of manufacturing 
and selllng cigarettes, and carrying on that business in the name of S. Anar- 
gyros in the city of New York, and that ail of the cigarettes manufactured 
and sold by him bore his name, and were packed and inclosed in packages and 
boxes which were marked and bore that name, but dénies that the name "S. 
Anargyros" was used as a sign of quality of the cigarettes so marked, or to 
indicate the ownership or origin thereof as a product of S. Anargyros, manu- 
facturer, or to distinguish the said cigarettes from those of other manufac- 
turera, and in that behalf the défendant avers that the said name "S. Anar- 
gyros" was used as a sign that said cigarettes were made under his Personal 
supervision and from tobacco selected and blended by him personally, and 
that he was the manufacturer thereof, and in this way as a sign of quality, 
but that they were distinguished from cigarettes of other manufacturer chief- 
ly by the brand "Egyptian Deities." The answer dénies that the name "S. 
Anargyros" had becoine a valuable or Intégral part of the packages, boxes, or 
trade-marks in or under which the said cigarettes had been sold by the said 
S. Anargyros, except when said cigarettes were made under his personal super- 
vision, and avers that the mère pecuniary value of the said name "S. Anar- 
gyros" was derived solely from his skill, knowledge, and expérience in making 
the cigarettes. The défendant by its answer admits that said S. Anargyros 
continued to carry on business in the city of New York until the month of 
March, 1900; admits that in form he conveyed his entire interest in the 
said business, including the good will thereof, to the complainant, but avers 
that the complainant is another name under which the American Tobacco 
Company, a corporation, is doing business, and that said conveyance was in 
fact a conveyance to the said American Tobacco Company ; dénies that the 
name "S. Anargyros" is, or ever was, a trade-name or trade-mark ; dénies 
that the said name "S. Anargyros," or the exclusive or any right thereto, 
was conveyed to the complainant, and dénies that it is the légal or équitable 
or any owner of the said name ; dénies that the complainant corporation was 
organized under the name "S. Anargyros" for the reason set out in the bill, 
and in that behalf "avers that said Anargyros sold his trade-name and trade- 
mark 'Egyptian Deities' and the right to manufacture the same, to the 
American Tobacco Company for the sum of four hundred and flfty thousand 
($450,000) dollars, and in considération of said purchase agreed with said 
American Tobacco Company that he, S. Anargyros, would retire from the 
tobacco business; that in order to deceive and mislead the public and induce 
it to believe that the cigarettes manufactured and sold by it were made under 
the supervision of said S. Anargyros, are [an] indivldual," and that he was 
still engaged in business and competing with the American Tobacco Company, 
it organized the complainant under the name of S. Anargyros ; that the 
complainant is capitalized at $650,000, but that only $450,000 of the stock was 
issued, ail of which was transferred to the American Tobacco Company, and 
that its offlcers and stockholders were placed in charge of the said business, 
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under the name of S. Anargyros, and that it has ever since been, and still 
is, representing to the public that the said S. Anargyros is an independent 
manufacturer and its competitor. The answer admits that the name "S. 
Anargyros" was and is placed upon the packages and boxes containing the 
cigarettes manufactured and sold by the complainant, and avers that ail 
Turkisb and Egyptian cigarettes, and the packages and boxes containing the 
same, are similarly marked with the name of the manufacturer thereof, and 
that the name "S. Anargyros" was valuable during the time that the "Egyptian 
Deîties" were made by and under the personal supervision of that individual 
as indicating that they were made from tobacco selected and blended by him, 
and that the name "S. Anargyros," ever since the aforesaid conveyance from 
him, has been used by the American Tobacco Company to deceive and mislead 
the public into believing that the said S. Anargyros is still selecting and 
blending the tobacco from which the cigarettes are made, when as a niatter of 
fact the said S. Anargyros has been for more than 10 years last past a rési- 
dent and citizen of Greece. 

The answer dénies that any of the cigarettes mentioned in the bill hâve 
been at any of the times therein mentioned known tliroughout the markets 
of the world, or at any place, as "Anargyros Cigarettes," or by the name "S. 
Anargyros," although it admits that the last-mentioned name was upon thern 
and each of them. It avers that the said S. Anargyros made, manufactured, 
and sold "Egyptian Deities" cigarettes under that brand and under no other 
brand, and that he made and manufactured no other cigarettes. The answer 
admits that the cigarettes known to the trade and public as "Egyptian Deities," 
and so marked and sold, were of a superior quality, and achieved a great and 
valuable réputation throughout the world during the time they were manufac- 
tured by the individual S. Anargyros, and that such réputation is of value to 
the complainant in its business, and admits that the said business has been 
built up and extended by said réputation, and is dépendent for its profitable 
continuation upon the réputation so attached to the said cigarettes by the use 
of the name "S. Anargyros," and dénies that the said cigarettes were known 
or sold under any trade or other name than "Egyptian Deities," and dénies 
that the name "S. Ajiargyros" is a trade-name or trade-mark. It avers that 
the American Tobacco Company sought to profit by the réputation due solely 
to the personal qualifies of the said S. Anargyros, and has represented, and 
does still represent, to the public that the cigarettes sold under the brands of 
the complainant set out in the bill were manufactured by, and under the 
supervision of, S. Anargyros, when in truth they were not, and are inferior 
to those made by him. The answer admits the manufacture and sale by the 
défendant of cigarettes under the brands "Egyptian Nemesis" and "Turkish 
Pets," upon each of which are printed "Anargyros & Co," but dénies that the 
same are in simulation or imitation of the name "S. Anargyros," or of any 
part of the complainant's brands. 

The answer further allèges that the American Tobacco Company is a cor- 
poration capitalized at $132,000,000, with its offices and principal place of 
business at No. 111 Fifth avenue, New York City, where the complainant also 
has its principal place of business ; that the American Tobacco Company is 
a combination of capital, operating under a corporate name, for the purposes 
of controlling the production, manufacture, sale, and price of tobacco, cigars, 
and cigarettes in the United States, and of preventing any compétition in 
such production, manufacture, sale, and price, and is seeking to monopolize 
and is gradually monopolizing the tobacco trade, and the production, manu- 
facture, and sale of tobacco, cigars, and cigarettes in the United States, and 
is commonly known as the "Tobacco Trust" ; that to escape the force of the 
décisions of the courts relating to trusts, it opérâtes by incorporating its com- 
petitor under his trade-name, and acquires ail the capital stock, and thereby 
the control thereof, and then continues to carry on the business under such 
name, in apparent compétition with itself; that in this manner it began 
about 1891 to acquire control of ail competitors in the tobacco, cigar, and 
cigarette business, for the purpose of securing a monopoly of the said busi- 
ness, and to hinder and restrain the trade and commerce in tobacco, cigars, 
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and cigarettes among the seyeral states and territories of the United States, 
and with foreign nations; that in some instances it has paid exorbitant priées 
for the competitor acquired, and in others it destroyed thé value of his busi- 
ness by reducing priées below actual cost; that in nearly every instance it 
has eithèr before or after purchase incorporated the competitor, àbsorbed and 
acquired ail its capital stock, or a majority thereof, and, with some of its 
stockholders or directors as offlcers of such corporation, carried on the old 
business under the old name, holding out to the public that the original owner 
was still carrying on his business independently of the American Tobacco 
Company ; that it concealed and still conceals, its ownershlp of such controlled 
eompanies, and permitted, and still permits, them to advertlse and hold them- 
selves out as independent eompanies, intending thereby to deceive and mislead 
and defraud, and in fact deceiving, misleading, and defrauding, the public, 
and thereby .effectually crippliug existing competitors, and keeping out new- 
comers ; that in this way, and by said means, and for sald purposes, besides 
the business of S. Anargyros it acquired and carried on, and still carries on, 
under the original names of the businesses acquired, the business good will 
of the following former independent competitors: . , John Bollman Company, a 
corporation; Monopoly Tobacco Works, a corporation; The United Cigar 
Stores Company, a corporation ; Impérial Tobacco Company, a corporation ; 
British- American Tobacco Company, a corporation ; American Cigar Com- 
pany, a corporation; T. L. Vaugh & Co., a corporation; A. J. Reynolds To- 
bacco Company, a corporation; Blackwell's Durham Tobacco Company, a 
corporation; Wells-Whiteheàd Tobacco Company; and about 100 others; 
that in most of the above-mentioned eompanies are included several minor 
f ormerly independent dealers and competitors ; that in nearly every one of the 
eompanies above named their offlcers are offlcers, directors, or stockholders of 
the American Tobacco Company ; that each and every thereof has a différ- 
ent corporate name under and by which the said American Tobacco Company 
is doing business in violation of the act of Congress of July 2, 1890, entitied 
"An act to protect trade and commerce against unlawful restraints and 
monopolies" (Act July 2, 1890 N c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 
3200]), and in violation of the act of the Législature of the state of California 
entitied "An act to deflne trusts and to provide for criminal penalties and 
civil damages, and punishment of corporations, persons, firms and associa- 
tions, or persons connected with them, and to promote free compétition in 
commerce and ail classes of business in this state," approved Mardi 23, 1907 
(St. 1907, p. 984, c. 530) ; that the présent suit was begun, and is being 
carried on, in the name of the complainant by the said American Tobacco 
Company, which is supplying. the money needed in its prosecution, and the 
securities on complainant's bond, ail in furtherance of its alleged illégal 
and unlawful purpose, and to rid itself of the compétition of the défendant, 
and for no other purpose ; that, when the individual S. Anargyros sold to the 
said American Tobacco Company his business and plant, that conipany under- 
took • to organlze the complainant, and to adopt the name "S. Anargyros," 
which organization the défendant allèges is a fraud on the public and the 
courts ; that the said American Tobacco Company seïected certain of its stock- 
holders and offlcers to represent it as stockholders of the complainant corpora- 
tion, which they did, but, that the only money paid in was that contributed by 
the American Tobacco Company, and that the président of the complainant 
corporation was, and still is, one of the vice présidents of the American To- 
bacco Company, and at its request is pressing the présent suit. 

The affldavit of George Anargyros is to the eft'ect that he is, and ever since 
its incorporation has been, secretary of the défendant company, which was 
incorporated under the laws of California by Théodore Eleopoles, Théodore 
lîongopoluous, and the affiant, and that those three incorporators, with John 
Anargyros, are the only stockholders of the défendant company, each of them 
owning one-fourth thereof. This affidavit, after. setting out the amount of 
money paid into the défendants business by its stockholders, the capacity of 
its plant, the extent of its business, its solvency and ability to answer for 
any damages the complainant may recover, and the destruction of its busi- 



ANARGTEOS <fe CO. V. ANABGTROS. 763 

ness necessarily to resuit from the granting of the injunction sought, sets 
out that John Anargyros and the afflant were born in Greece, and there 
]earned and pursued for years the trade of making the so-called Turkish and 
Egyptian cigarettes ; that later they came to the United States, and with 
the individual S. Anargyros, and on their own account, manufactured such 
cigarettes in the city of New York, until and after the business of S. Anar- 
gyros was absorbed, in the manner already stated, by the American Tobacco 
Company ; that after such absorption the afflant was employed for a time by 
the complainant to superintend the making of the said cigarettes ; that the 
manufacture and sale of Egyptian and Turkish cigarettes is the only trade or 
business that John Anargyros or the afflant ever followed; that "Turkish" 
and "Egyptian" are ganeric naines or terms applied to ail cigarettes commonly 
and generally known as Turkish or Egyptian cigarettes, while the différent 
cigarettes are distinguished one from the other by spécifie names or brands, 
vvhich names or brands are selected by the manufacturer, and, with a symbol 
or sign gathered from Egyptian or Turkish history, constitute the trade-name 
or trade-mark of the particular cigarette ; that the défendant manufactures 
"Egyptian Nemesis," "Turkish Pets," "Shabak," and "Corkers" cigarettes 
(the first two brands of which hâve been hereinbefore set out, and which 
are the only ones resembling the complainant's brands). The affldavit of 
George Anargyros further states that S. Anargyros never manufactured nor 
sold, nor superintended the manufacturing or selling of, the "Turkish Tro- 
phies," "Murad," "Mogul," nor "Windsor Castle" brands of cigarettes set 
out in the complainant's Mil, on which cigarettes and the boxes containing 
the same the complainant places the fac simile signature "S. Anargyros" ; 
that the afflant was associated with S. Anargyros prior to the sale of his 
business to the American Tobacco Company, and was for some time there- 
after employed by the complainant; that during ail of said times the cigar- 
ettes manufactured by the individual S. Anargyros were known to the trade 
and public only as "Egyptian Deities," and that the other cigarettes manu- 
factured by the complainant were also known to the public and trade only 
by the respective names "Turkish Trophies," "Murad," "Mogul," and "Windsor 
Castle" ; that the individual S. Anargyros, and later the complainant always 
advertised and sold the cigarettes by the brands, and never by the name of 
the manufacturer, and that none of them were ever knowu or advertised as 
"Anargyros Cigarettes" ; that as late as March, 1906, the complainant ad- 
vertised in Munsey's Magazine, which is freely circulated throughout the 
United States, the "Murad" cigarette, without the name "S. Anargyros" ap- 
pearing in the advertisement, a copy of which advertisement is as follows: 
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That at other times and ia other magazines it has similariy advertisea, and 
that even at the présent Unie it is advertising, "Murad Cigarettes" in the 
following magazines: Munsey's, Pearson's, McClure's, Theater, Cosmopolitan, 
and in other magazines, not as "Anargyros Cigarettes," but as "Murad 
Cigarettes" in large type, and the words "S. Anargyros, Manufacturer," ap- 
pear ia very srnall type at the end of the advertisement, as follows: 
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That at présent the complainant is advertising in the place of business of 
the United Cigar Stores Company, a corporation owned by the stockholders 
of the complainant, and elsewhere, the "Egyptian Deities," made by the com- 
plainant, with large, attractive, and conspicuous signs, as follows: 



Î88 167 FEDERAL ftEPOÏtTE'R. 

'■Nothing Like it was Ever Seen Before. 

DEITIES. 25ç. 

After Dinner Size 

Cigarettes." 

"DEITIES. 

After Dinner Size. 

Box of 10 

25tf." 

That the complainant's Dame is not attaehed to nor niade any part of the 
said last-mentioned advertisement, nor of the said cigarettes advertised as 
"Anargyros Cigarettes." 

The affidavit of George Anargyros further States that for years ne and the 
individual S. Anargyros manufactured Turkish and Egyptlan cigarettes in 
the city of New York, every oue of which so manufactured was given a name 
and brand according to the blends of the tobacco used in its manufacture ; 
that the cigarettes so manufactured were advertised, sold, and commonly 
known to the trade and the public as "Egyptlan Deities" ; that, in a similar 
inauner, after the purchase by the American Tobacco Company as stated, the 
complainant made and sold to the public and trade cigarettes only by the 
brand as "Egyptian Deities," "Turkish Trophies," "Murad," "Mogul," or "Wind- 
sor Castle"; that prior to the alleged sale by S. Anargyros to the American 
Tobacco Company the latter requlred as a part of the considération of the 
purchase price an agreemént on the part of the said S. Anargyros never to 
trade in tobacco thereafter, and that on the eompletion of the said purchase, 
and in f urtherance of its alleged purpose to secure a monopoly on the produc- 
tion and sale ot cigarettes in the United States and elsewhere, the said 
American Tobacco Company closed the works and business of the said S. 
Anargyros and moved ail property connected with the business formerly car- 
ried on by him to its f actory, and there began the manufacture of cigarettes 
under the name of "S. Anargyros," under which name it manufactured, besides 
"Egyptian Deities," "Turkish Trophies," "Murad," "Mogul," and "Windsor 
Castle" cigarettes, although the said S. Anargyros never made nor sold àny 
of the said brands except "Egyptian Deities" ; that in f urtherance of its alleged 
purpose, aud to profit by the Personal réputation and skill of the individual S. 
Anargyros, and to mislead the public into believing that thé said individual 
was still mftking and superihtending the making of its cigarettes, the said 
American Tobacco Company caused the complainant company to be incor- 
porated, adopting the f ac simile signature of S. Anargyros, and that the said 
American Tobacco Company thereupon began to manufacture, and ever since 
has manufactured, and still is manufacturtng, cigarettes under the name "S. 
Anargyros," and açcompanies' each box of the said "Egyptian Deities" with a 
printed announcement, bearing the fac simile signature "S. Anargyros," in the 
following words: 

"To the patrons of the 'Egyptian Deities' Cigarettes: 

"You are hereby respectfully informed that every box of "Genuine Egyptian 
Deities' bears the name 'S. Anargyros' printed in black letters diagonally 
across the top, and also contains this notice wifh the fac simile signature. Be- 
ware of cheap imitations. 

"Respectfully, S. Anargyros, New York. 

"N. B. AU imitations will be prosecuted by law as heretofore." 

And that accompanying every box of "Mogul" cigarettes is the printed 
announcement, bearing the fac simile signature of S. Anargyros, in the follow- 
ing words: "Mogul Egyptian Cigarettes.; A cigarette of exceptional merit, 
made of the choicest sélections of superiOE iTurkish tobacco skillfully blended. 
S. Anargyros, Manufacturer" — and that similar announcements accompany 
ail cigarettes made by the complainant — ail of which are intended to and do 
deceive the publie and customers into believing that such cigarettes are made 
from tobacco seleotéd by; and skillfully blended byj the individual S. Anar- 
gyros, wherèas ne; is not, and nèver has been, connected with the complainant, 
and has not and is not selecting or blendiiag the tobacco from which the said 
cigarettes are made, but that the said S. Anargyros left the United States 
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more thaï) 10 years ago, during which time he bas been. and now Is, residing 
In Greece. 

The affidavit of George Anargyros maires the saine statements of fact that 
are set out in the answer, in respect to the aequiring by the American To- 
bacco Company of the competing businesses of tbe varions corporations and 
indivlduals and companies nanied in the answer, and the opération of such 
businesses of the acquired companies. corporations, and indivlduals by the 
officers and stockholders of the American Tobacco Company, and for the pur- 
poses stated in the answer. 

The affidavit of T. Francis is to the ei'fect that on the Tth of January, 
J908, he visited one of tlie cigar stores of the Unitort Cigar Stores Company 
in San Francisco, and saw in the Sutter street windovv and in the Fillmore 
Street window thereof a large placard, in a conspicuous place, Uearing the 
followiug inscription : 

"Xothing Like it was Evcr Seen Bef'oie. 

DEITIES. 2ô«t. 

After Dinner Size 

Cigarettes." 

— anS that in srùd srore there was also a placard beariug the follouing in- 
scription: 

"DEITIES. 

After Dinner Size. 

Box of 10. 

25<t." 

The affldavits of W. W. Wieman and John S. Norris, flled on behalf of the 
défendant, put in issue the averments of the affidavit of R. A. Laherty flled 
in support of the Mil. The affidavit of M. C. Aros put in issue the matters 
stated, in the affidavit of E. C. Hull filed in support of the Mil. The affidavit 
of Irving 3. Mandell put in issue the matters stated in the affidavit of W. R. 
Elliott, Jr., flled in support of the Mil. There were also filed on behalf of 
the défendant the affldavits of a large number of persons, many of whom 
were cigarette dealers in and about the city of San Francisco, and maby 
of whom were purehasers of cigarettes, almost ail of which affldavits are to 
the effect that the affiants nevei knew of any cigarettes known, or called 
for, as "Anargyros Cigarettes," but that, on the contrary, so far as their 
knowledge and observation go, the complainant's cigarettes referred to in the 
Mil, are and always hâve been known, sold and purchased as "Egyptian Déi- 
fies," "Turkish Trophies," "Murad," "Mogul," and "Windsor Castle" cigarettes, 
and that it is by similar tradenanies that ail Egyptian and Turkish cigarettes 
are known, sold, and purchased. 

In reply to the défendants showing upon the order to show cause, the com- 
plainant filed the affldavits of C. H. Schmidt, Thomas J. Devitt, Horace O'Rear, 
Joseph Michalitschke, Arthur Bachmaii, and Herbert L. Cook, to the effect 
that the cigarettes manufactured and sold by the complainant are generally 
known in the trade as "Anargyros cigarettes, or the products of S. Anargyros, 
complainant herein, manufacturer," and that the trade-name or trade-mark 
"S. Anargyros" has become and is rccognized as one of the most valuable 
trade-uames or trade-marks in the Turkish cigarette business. The complain- 
ant also offered in reply another affidavit of George W. Whitaker, in which 
that affiant stated, among other things, that shortly after the acquisition by 
the complainant of the business of S. Anargyros, the affiant was employed by 
the complainant as superintendent of its factory in New York, and that ail 
of the cigarettes manufactured by the complainant during the time of his 
employment were made accôrding to the blends originated by the said S. 
Anargyros, and by him communicated to complainant, and in exact conformity 
to the methods and practices formerly used by the said S. Anargyros ; that 
the tobaccos used by the complainant in the manufacture of said cigarettes 
were the same in respect of grade, character, and quality as those formerly 
used by its predecessor S. Anargyros, and were selected by one Henry Strause, 
a recognized authority and expert in the sélection and blending of cigarette 
tobacco, who was as experienced and proficient in such matters as the said 
assignor of the complainant, and that the said Strause continued to give his 
Personal attention to the sélection and blending of the tobaccos used by the 
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complalnant în the manufacture of the cigarettes for several years, and untll 
succeeded by other compétent and experienced experts. 

The last-mentioned affldavit of Whitaker, after referring to certain matters 
contained in the aforesaid affldavit of George Anargyros, further avers that 
the complainant invariably stated in its advertisements that the particular 
brands of cigarettes manufactured by it were manufactured by S. Anargyros, 
"with this exception, to-wit, that a certain brand of cigarettes manufactured 
by complainant, and known and designated as 'Murad Cigarettes,' were oc- 
casionally advertised under the name 'Allan Ramsay,' that said Allan Ranisay 
was a distinguished and recognized expert in the sélection and blending of 
cigarette tobaccos, and was the inventer and origïnator of the blend em- 
ployée! in the manufacture of said last-named brand of cigarettes, and his naine 
for this reason has appeared, and now appears, on each box or package con- 
taining said brand of cigarettes, but that the name of complainant appears 
on each of the same as the manufacturer of said brand of cigarettes, and 
the name S. Anargyros is, and always has been, imprinted in each cigarette 
of this brand manufactured by complainant ; that the cigarettes manufactured 
by the complainant are generally known in the trade and among a large per- 
centage of the purchasers thereof as Anargyros cigarettes or the products of 
S. Anargyros' manufacture, whiéh ! 'said trade-mark or trade-name 'S. Anar- 
gyros' has become and is recognized as one of the, if not the, most valuable 
trade-mark or trade-name in the Turkish cigarette business." 

Referring to the statement madë In the affldavit of George Anargyros re- 
specting the advertisement of the "Egyptian Deities" placed in the Windows 
of the United Cigar Stores Company in San Francisco, the afflant Whitaker, 
in his reply affldavit, "avers the f acts to be that said signs above referred to 
were prepared and exhibited as aforesaid without knowledge or consent, and 
that complainant in no manner participated in or authorized the préparation 
or use of said signs, and in this behalf this afflant says that certain signs 
of a similar character were prepared and exhibited under the direction and 
authority of complainant, for the purpose of advertising said brand of 'Egyp- 
tian Deities' cigarettes, which were in the fora, words and figures folio wing, 
to wit: 



S. ANARGYROS' 

FAMOUS CIGARETTES 

Egyptian 

Deitie " 
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Lent & Humphrey and McElroy & Stetson, for àppellant. 
R. E. Houghton and Edward P. Houghton, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). Looking at 
the case as made by the pleadings and affidavits, we think the most 
that can be fairly claimed for the complainant is that it is a doubtful 
one. Under such circumstances the preliminary injunction should 
hâve been denied, and the temporary restraining order vacated. There 
was not even an attempt made on behalf of the complainant to show 
the insolvency of the défendant, but, on the contrary, an affirmative 
showing on its part of its ability to respond in damages to the com- 
plainant in the event of its maintaining the suit. It is, as said by the 
Suprême Court of Georgia in Foster v. Blood Balm Co., 77 Ga. 216, 
3 SE. 286, "a grave matter to petrify, in an instant, a living business 
by a mère interlocutory order." The well-established rule in equity is 
that a preliminary injunction should not be granted in a doubtful case. 

One of the uncontradicted statements of fact contained in the af- 
fidavit of George Anargyros is to the effect that the individual S. An- 
argyros never made or sold any cigarettes but "Egyptian Deities," 
and never made any of those after his sale to the complainant ; that 
ail the other cigarettes made and sold under the other brands sued 
upon originated with and were made by the complainant corporation, 
and that ail of them were sold by it to the public as the product of 
the individual S. Anargyros. "Any one has an unquestionable right," 
said the Suprême Court in Medicine Co. v. Wood, 108 U. S. 222, 2 
Sup. Ct. 439 (27 L. Ed. 706), "to affix to articles manufactured by 
him a mark or device not previously appropriated, to distinguish them 
from articles of the same gênerai character manufactured or sold by 
others. He may thus notify the public of the origin of the article, 
and secure to himself the benefits of any particular excellence it may 
possess from the manner or materials of its manufacture. His trade- 
mark is both a sign of the quality of the article and an assurance to 
the public that it is the genuine product of his manufacture. It thus 
often becomes of great value to him, and in its exclusive use the court 
will protect him against attempts of others to pass off their products 
upon the public as his. This protection is afforded not only as a mat- 
ter of justice to him, but to prevent imposition upon the public. Man- 
ufacturing Co. v. Trainer, 101 U. S. 51, 25 L. Ed. 993. The object 
of the trade-mark being to indicate, by its meaning or association, the 
origin or ownership of the article, it would seem that wheri a right 
to its use is transferred to others, either by act of the original man- 
ufacturer or by opération of law, the fact of transfer should be stated 
in connection with its use; otherwise, a déception would be prac- 
ticed upon the public, and the very fraud accomplished, to prevent 
which courts of equity interfère to protect the exclusive right of the 
original manufacturer. If one affix to goods of his own manufacture 
signs or marks which indicate that they are the manufacture of others, 
he is deceiving the public, and attempting to pass upon them goods as 
possessing a quality and merit which another's skill has given to sim- 
167 F.— 49 
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ilar articles, and which his own manufacture does not possess in the 
estimation of purchasers." 

In respect to the "Murad" brand, at least, the statements of the 
affiant Anargyros find some corroboration in the averments of the bill 
itself. 

While we do not think final disposition of the case should be made 
in advarice of a trial upon the merits, we are of the opinion that vtpon 
the showing made the court below should not hâve granted the pre- 
liminary injunction, and should hâve vacated the restraining order, 
leaving the rights of the parties to dépend upon a trial upon the merits. 

The order is reversed, with instructions to vacate the restraining 
order. 



McKINNEY v. BIG HORN BASIN DEVELOPMENT CO. 

(Circuit Court of Appeals, Eighth Circuit. January 11, 1909.) 

1. Wateks and Water Courses (§ 222*) — Désert Lands— Grant to States for 
Réclamation— Validity of Contract by Irrigation Company. 

Àct Aug. 18, 1894, c. 301, § 4, 28 Stat. 422, as aniended by Act June 
11, 1896, § 1, c. #20, 29 Stat. 413, and Act March 3, 1901, c. 853, | 3, 31 
Stat. 1188 (U. S. Conip. St. 1901, pp. 1554, 1556, 1557), for the purpose pf 
aiding the public land States in the réclamation of désert lands therein 
and the sale thereof to actual settlers in. tracts not exceeding 160 acres 
each, authorized the Secretary of the Interior, upon proper application of 
a state, and the flling of a map and approved plan of irrigation, to con- 
tract with it to donate and patent to such state not exceeding 1,000,000 
acres as the state shall cause the saine to be irrigated, reclaimed, and oc- 
cupied. The statë ig authorized to enter into contracts to cause the lands 
to be irrigated and induce their settlement, to provide for a lien thereon 
for the actual cost and necessary expense of irrigation, but is required to 
hold any surplus money derived f rom their sale, in excess of the cost of 
réclamation, as a trust fund, and apply the same to the réclamation of 
other désert lands therein. Rev. St. Wyo. 1899, § 934 et seq., provide for 
the acceptance of such grant, and vest the sélection, management, and 
disposai of the lands in a State Board of Dand Comniissioners, and au- 
thorize the board to enter into contracts with any person or corporation 
proposing to reclaim lands, which contracts shall contain complète spécifi- 
cations of the proposed irrigation work, and its estimated cost, and the 
prïce and ternis per acre at which such works with perpétuai water rights 
shall be sold to settlers, with the price and terms on which the larid will 
be sold by the state to settlers, "provided that such price and terms for 
irrigation works, water rights and for lands to be disposed of by the 
state to settlers shall in ail cases be reasonable and just." They require 
the board immediately on the commencement of work by a contracter to 
give notice by publication in the county in which the land is situated that 
said land is open for settlement. the price at which it will be sold to 
settlers by the state, and the contract price at which settlers can pur- 
chase perpétuai water rights. Held, that a contract made by a company 
which intended to, and afterward did, obtain a license frôm the board to 
construct irrigation works covering certain lands, by which it gave to a 
third person the exclusive right to make contracts with settlers on such 
lands on its behalf for perpétuai water rights, at not less than $19 nor 
more than $30 per acre, in his discrétion, and to give him ail that was 
obtained above $19 per acre, was contrary to the intent of the law and 
to public policy, and would not be enforced in equity, since it not only 
violated the requirement of the law that the charge should in ail cases 

•For other caiéa see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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be just and reasouable, but made it impossible for the board to give the 
required notice of the price at which such water rights would be sold to 
settlers, and diseuabled the Company from performing the function con- 
templated by the grant from the state by contracting with settlers, leav- 
ing such function to be exercised arbitrarily by the other party to the 
contract. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 222.*] 

2. CONTBACTS (§ 138*) — CONTRACT VOID AS AGAINST PtTBLIC POLICY— RATIFICA- 

TION. 

Such contract being vold as against public policy, the company could not 
be estopped to deny its validity by permitting the other party to proceed 
thereunder. 

[Ed. Note.— For other cases, see Contracta, Cent. Dig. § 690; Dec. Dig. 
§ 138.*] 

3. Equity (§ 427*) — Decbee— Nature and Estent op Relief. 

While, under a gênerai prayer for relief in a bill in equity, complainant 
may hâve any relief to which he shows himself entitled, it must be founded 
on and consistent with the facts set up in the bill, and with sonie theory 
of the case on which the bill was based. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 1009-1014 ; Dec. 
Dig. § 427.*] 

4. Specific Performance (§ 128*) — Decree— Nature of Relief. 

The complainant in a suit in equity to enforce spécifie performance of 
a void contract cannot recover on a quantum meruit for services per- 
formed thereunder, his right of action therefor, if any, being at law, where 
the parties are entitled to trial by jury. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 412, 
415; Dec. Dig. § 128.*] 

Appeal from the Circuit Court of the United States for the District 
of Wyoming. 

On the 29th day of July, 1904, S. L. Wiley and F. C. Rutan, as parties of 
the first part, and George M. McKinney, the appellant, as party of the second 
part, entered into a written contract to the following effect, in so far as con- 
cerns the questions to bë decided: 

After reciting that the Big Horn Basin Development Company (a corporation 
created by the laws of the state of Wyoming) was about to enter into a con- 
tract with the state of Wyoming for the construction of certain irrigation 
works, whereby the state was about to grant to the company the right to 
charge not exceeding $30 per acre to settlers for water rights, etc., if stipulated 
that, upon the exécution of said contract between the state and the company, 
the parties of the first part would use their best endeavors to cause a contract 
to be executed between the company and the party of the second part, whereby 
the company would grant to the complainant the exclusive privilège and au- 
thority of making contracts with settlers upon said lands to furnish water, It 
being understood that said contracts were to be approved by the company. 
The price at which said contracts might be made to settlers should be not less 
than $19 nor more than $30 per acre, and the compensation to be received by 
the complainant for his services should be an aniount equal to the différence 
between the $19 per acre and the contract price per acre to said settler. 

The contract then provides for payments by the settler in annual install- 
ments to the company, and for the manner of payaient out of the same to 
the complainant. 

It theu directs that no contract shall be negotiated by the complainant except 
upon and until the lands upon which such contracts were to operate shall be 
selected and designated to the complainant by the company ; provided, that the 
total amount of such lands shall be 250,000 acres, more or less, as may appear 
by the ségrégations thereof to the state, and shall be designated to the com- 

•For other oases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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plainant in amounts of not less than 25,000 acres at any one time, the complain- 
ant agreéing that he would negotiate contracts upon at least 40,000 acres for 
each and every year after lands to that amount hâve been designated to him, 
the Company reserving unto itself certain of said lands for town and mill sites 
and water-power purposes. 

It was then provided that, in case of f allure by the complainant to negotiate 
contracts to the amount mentioned, for any one year, at the option of the 
company, this should operate as a forfeiture of ail right of the complainant 
to f urther negotiate contracts ; and in case any of said lands upon which 
contracts hâve been negotiated should revert or the settler lose his rights 
thereto, or the company should acquire the same, then the right to compensa- 
tion thereon should cease, and the company, at its option, might permit or 
require the complainant to recontract said lands as an original contract, the 
complainant to be compensated therefor as if it were an original sale. 

The Mil avers that immediately after the delivery of said writing the de- 
fendant adopted the same as its agreement, and directed the complainant to 
set to work in procuring settlers to locate upon said lands, and to enter into 
contracts for water with which to irrigate the same. That in obédience to 
said directions the complainant, on or about the lst day of August, 1904, began 
work under said contract, and thencef orth, until the happening of things there- 
inaf ter set forth, devoted his time to the performance of the promises therein 
mentioned ; and that to that end he employed a large number of persons to as- 
sist him in the work, they to be compensated at the rate of $5 per acre in re- 
spect, of ail water contracts negotiated by them; that in the prosecution of his 
undertaking he made publication in various ways, and issued circulars to invite 
settlers to deal with him; and that "ail of said things were done during the 
month of August, 1904, and were done at the request and by the direction of the 
défendant, and with the knowledge, consent, and approval of the défendant, its 
officers, directors, and stockholders." 

It then appears from the allégations of the bill that the Board of Land Com- 
missioners of the state did not enter into a contract with the défendant com- 
pany until the 24th day of September, 1904, whereby the défendant under- 
took to construct the canal and réservoir in accordanee with the plans referred 
to in the contract, by which contract the company was granted the exclusive 
right to procure qualifled persons to settle upon and occupy the lands described 
therein, and to sell and dispose of water rights of the said irrigation system 
to said settlers at the price of not exceeding $30 per acre, the state agreéing to 
allow the entry of and payment for such lands to such settlers at the price of 
50 cents per acre. 

The bill then sets ont that the complainant procured a large number of per- 
sons, say 350, qualifled to make settlement on the lands, to make written ap- 
plication for contracts for the purchase of 50,000 acres of said lands and water 
rights, which were delivered to the défendant. That on the 31st day of March, 
1905, the complainant b.ad in progress negotiations with several hundred other 
persons qualifled to make locations, and who were ready to enter into con- 
tracts therefor, when the défendant instructed him to desist from selling said 
lands and water rights, and informed him that when it was ready to résume 
the sale of its lands and water rights it would notify him. That he bas from 
that time thenceforth been ready and willing to proceed with his undertaking 
under said contract, but that on the lst day of April, 1906, the défendant in- 
formed him that it would not permit him to complète the performance of the 
contract, and has so continued to refuse; and that the défendant is and for 
soine time past has been itself selling said lands and water rights. 

The bill then proceeds to aver that by means of the matters aforesaid "the 
défendant adopted and assumed the said contract of July 29, 1904, in equity, 
and is in equity bound and obligated thereby as fully and completely as though 
said writing had been drawn up in the naine of the défendant, and signed, 
sealed, and delivered to the complainant by it. And the complainant avers 
that by means of the preniises he was and is in equity entitled to the exclusive 
privilège and authority of making contracts between the défendant and such 
settlers upon said lands in regard to the furnishlng of water for said lands." 

It is f urther asserted that the complainant is entitled to a decree conflrming 
said contract, and to an injunction restraining the défendant from entering in- 
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to any contraet with settlers upon said lands in regard to the furnishing of 
water, except such contracta as hâve been negotiated and shall be negotiated 
and niade by the coruplainant in behalf of the défendant, so long as ne shall 
sell annually the quantity of water rights required by his contraet ; and that 
the défendant be required to accomit to the complainant concerning ail con- 
tracts for the furnishing of water for said lands made and entered into by the 
défendant, and for ail moneys received by it in respect of such contracte, and 
to decree the payaient of compensation to the complainant in respect of such 
contracta, at the rates and in the amounts specifled in said contraet of July 
29, 1904 ; or, as an alternative, that the court make a decree establishing said 
contraet of July 29, 1904, and that the défendant pay to the complainant ail 
of his damages, past, présent, and future, resulting from the abrogation and 
breach of said contraet ; and that défendant be required to pay to hini the sum 
of $11 per acre for every acre of water rights so put under contraet as afore- 
said, amounting to the sum of $550,000, and damages for the breach of the 
contraet at the rate of $0 per acre for each and every acre of said land so seg- 
regated as aforesaid over and above the said 50,000 acres. 

To this bill the défendant demurred, on the ground that the complainant has 
not, by said bill, made or stated such a case as entitles him in a court of equity 
to any dlscovery or relief from or against the défendant touching the matters 
contained in the bill, or any such matters. 

The Circuit Court sustained the demurrer, and the bill was dismlssed, "with- 
out préjudice to the coinplainant's right to bring an action at law in such forai 
as he may be advised." 

From this decree the complainant has appealed to this court. 

The acts of Congress under which the lands in question were ceded by the 
United States to the state of Wyoming are Act Aug. 18, 1894, c. 301, § 4, 28 
Stat. 422 (U. S. Comp. St. 1901, p. 1554), Act June 11, 1896, c. 420, § 1, 29 
Stat. 413 (U. S. Comp. St 1901, p 1556), and Act March 3, 1901, c. 853, § 3, 31 
Stat. 118S (U. S. Comp. St. 1901, p. 1557), which merely extends the time for 
réclamation by the state. 

The substance of the congressional enactments is that, to aid the public land 
states in the réclamation of désert lands therein, and the settlement, cultiva- 
tion, and sale thereof in small tracts to actual settlers, the Secretary of the 
Interior was authorized, upon proper application of a state, to contraet with it 
to donate and patent to the state not exceeding 1,000,000 acres in each state, 
as the state may cause to be irrigated, reclaimed, and occupied, and not less 
than 20 acres of each 160-acre tract cultivated by actual settlers, within 10 
years next af ter the passage of the act. Before the application of the state is 
allowed or any contraet made or any ségrégation of any land from the public 
domain is ordered, the state was required to file a map of the lands proposed to 
be irrigated, with a plan showing the mode thereof, that it was sufficient to 
thoroughly Irrigate and reclaim said land preparatory to the raising of ordi- 
nary agricultural crops, and also showing the source of the water supply to 
be used for irrigation. The states so contracting were authorized to rnake ail 
necessary contracts to cause the lands to be reclaimed and to induce their set- 
tlement and cultivation, in accordance with and subject to the provisions of 
the act ; the state being prohibited to lease any of said lands, or to use or dis- 
pose of them in any way, except to secure their réclamation, cultivation, and 
settlement. A lien is authorized by the state, and by no other authority, on 
and against the separate légal subdivisions of lands reclaimed, for the actual 
cost and necessary expenses of réclamation, and reasonable interest thereon. 
And when an ample supply of water is furnished to reclaim a particular tract 
or tracts, then patents should issue to the state for the same, without regard 
to settlement or cultivation. 

Section 4 of the act of August 18, 1894, contained the following provision: 

"As fast as any state may furnish satisfactory proof according to such rules 
and régulations as may be preseribed by the Secretary of the Interior, that 
any of said lands are irrigated, reclaimed and occupied by actual settlers, 
patents shall be issued to the state or its assigns for said lands so reclaimed 
and settled: Provided, that said states shall not sell or dispose of more than 
one hundred and sixty acres of said lands to any one person, and any sur- 
plus of money derived by any state from the sale of said lands in excess of 
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the cost of their réclamation, 'shall be hèld as a trust fuhd for and be ap- 
plied to the réclamation of other désert lands in sucli state." 

The Revised Statutes of Wyoming of 1899 pertinent to this question are as 
follows: 

Section 934 accepta the conditions of section 4 of the act of Congress, to- 
gether with the grants of land to the state under the provisions of the act. 

Section 935 vests' the sélection, management, and disposai of said lands in 
the State Board of Land Coinmissioners, designated "The Board." 

Section 940 provides that any person, association, or incorporated company 
constructing or having constructed ditches, eanals, or other irrigation works 
to reclaim such lands shall file with the board a request for the sélection ou 
behalf of the state, by the board, of the lands sought to be reclaimed, which 
shall be accompanied by a proposai to cohstruct the irrigation works neces- 
sary for the complète réclamation of the lands to be selected, the proposais 
to be prepared in accordance with the rules of the board and the régulations 
of the Department of the Interior ; stating the source of the water supply, the 
location and dimensions of the proposed works, the estimated cost thereof . 
the price and terms per acre at which perpétuai water rights will be sold to 
settlers, said perpétuai rights to embrace a proportionate interest in the canal 
or other irrigation works, together with the rights and franchises attached 
thereto, etc. 

Section 941 provides that the board shall hâve authority to prescribe that 
each proposai shall be accompanied by a certifled chéck in an amount to be 
designated by the board, to be held as a guaranty of the exécution of the 
contract with the state, etc. 

Section 942 provides that such person or company making application shall 
file with thé State Engineer application for a' permit to appropriate water for 
purposés of réclamation of the lauds described, to be accompanied by maps of 
the land selected, and the proposed irrigation works, to be prepared in accord- 
ance with the régulations prescrlbed by the State Engineer and the rules of 
the Department of the Interior. 

Section 943 provides for the examlnation of the proposai by the chief clerk 
to see that it is in form, and for report by the engineer as to whether the 
proposed work is feasible, and that the canal or dltch can be supplied without 
undue diversion of the public waters of the state. 

Section 944 directs where the matters aforesaid shall be filed in the local 
land office. 

Section 946 déclares that, upon the withdrawal Of the land by the De- 
partment of the Interior, it shall be the duty of the board to enter into a 
contract with the parties subinitting the proposai, and that such contracts 
shall contain complète spécifications of the location, dimensions, charàcter, 
and estimated cost of the proposed ditch, canal, or other irrigation work; 
the price and terms per acre at which such works and perpétuai water rights 
shall be sold to settlers ; the price and terms upon which the state will dis- 
pose of the lands to settlers: Provided, that such price and terms for irriga- 
tion works, water rights, and for lands to be disposed of by the State to 
settlers shall, in ail cases, bë reasonable and just. 

Section 947 déclares that no contract shall be made by the board which 
requires a greater time than five years for the construction of the works, and 
ail contracts must state that the work shall be begun within six months from 
the date of the contract, etc. ; ; and at least one-tehth of the construction 
work shall be completed within two years from the date of such contract, 
and the work shall be diligently and continuously prosecuted. 

Section 948 deals with the matter of the f ailure of the parties having con- 
tracts to comply therewith within the prescribed time. 

Section' 950 provides that immediately upon the withdrawal of any land 
for the state by the Department of the Interior, and the inauguration of 
work by the contracter, it shall be the duty of the board, by publication in 
a newspapér published in the county in which the land is situated, for a 
given time, "to glve notice that said land is open for settlement, the price 
for which said land will be sold to settlers by the state, and the contract 
priée at which settlers can purchase perpétuai water rights." 

Section 951 prescribes the qualifications of such settlers, and requires that 
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the application of the settler must be accompanied by a certified copy of a 
contract for a perpétuai water right, made aud entered into by the party 
ruaking application with the person, company, or association who has bèen 
authorized by the board to furnish water for the réclamation of said land; 
and the board shall thereupon file in its office the application and papers 
relating thereto, and, if allowed, issue a certiflcate of location to the applicant. 
AU applications for entry shall be accompanied by a payment of 25 cents per 
acre as a partial payment on the land, conditional if the application is al- 
lowed, and if the application shall not be allowed the money to be returned 
to the applicant. The suceeeding provisions deal with the work to be done 
by the settler and the issuing to him of a patent. 

Section 956 gives to the person or company furnishing the water for any 
tract of land a first and prior lien on said water right and land for ail de- 
ferred payments for said water right. 

Charles C. Buell, Charles P. Abbey, T. B1ake Kennedy, and Fred 
A. Dolph, for appellant. 

John W. Lacey and Gibson Clark, for appellee. 

Before HOOK and ADAMS, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

PHILIPS, District Judge (after stating the facts as above). We 
pass by the suggestion that it might be inferred from the face of the 
bill that practically ail the things done by the appellant were under 
his written contract with Wiley and Rutan prior to the acceptance by 
the board of the proposed contract from the appellee ; that no written 
contract, in fact, was ever entered into between the appellant and the 
appellee, so that the liability of the latter, if any, dépends solely upon 
acts in pais, from which an adoption of the contract sued on is to be 
inferred; as, in our judgment, the case is disposable upon othei 
grounds quite incontestable. 

The underlying purpose of the acts of Congress in ceding the vast 
domain of désert lands within the territorial limits of the given state 
was, through the agency of the state government more immediately 
concerned, to speedily hâve them reclaimed from an improductive 
waste by means of artificial irrigation, whereby they might become 
susceptible of human sustentation, bringing population and wealth to 
the state. But Congress did not make the grant to the state of such 
lands in mass to take effect in prsesenti. The state was first to furnish 
satisfactory évidence to the Secretary of the Interior that the lands 
are irrigated, reclaimed, and oçcupied by actual settlers before any 
patent therefor should issue. It also imposed the condition that the 
state should not accord to any one person over 160 acres of said lands. 
It limited the price of the land to the settler at 50 cents per acre. And 
to interdict the pernicious evil of spéculation, even by the state itself, 
it provided that any surplus derived from such sales, in excess of the 
cost of their réclamation, should be held as a trust fund for and be 
applied to the réclamation of other désert lands in such State. 

The state statute intrusted the sélection, management, and disposai 
of the lands to a Board of Commissioners. While contemplating that 
persons, associations, and corporations might construct ditches and 
canals for irrigating the lands, they were, on prescribed conditions, to 
obtain license from the board. As a condition précèdent thereto, they 
should file with the board maps of the lands to be reclaimed, and the 
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proposai should state the things prescribed by section 940 of the stat- 
ute (Rev. St. 1899), among which is the estimated cost of the works, 
the price and terms per acre at which the perpétuai water rights were 
to be sold to settlers on the lands to be reclaimed. As evidencing the 
state's policy and control over the whole matter, and the réservation 
of the right to protect the settlers induced to go upon the land, section 
946 prescribed that it should be the duty of the board to enter into a 
contract with the party submitting the proposai, containing complète 
spécifications of the location, dimensions, character, and estimated cost 
of the proposed ditch or irrigation work, and "the price and te;rms per 
acre at which such works and perpétuai water rights shall be sold to 
settlers ; the price and terms upon which the State will dispose of the 
lands to settlers;" with the proviso that such price and terms for ir- 
rigation, works, water rights, and lands to be disposed of by the state 
to settlers shall, in ail cases, be reasonable and just. 

From ail of which it is manifest that the schemè and policy of the 
statute was and is that the person or company contracting to fumish 
the water supply should make contract with the settler subject to the 
supervision and control of the Board of Commissioners, charged with 
the enforcement of the proviso that the water rates to the settler shall 
be reasonable. Whereas, the contract in question, which the appellant 
by this suit seeks to hâve specifically enforced, in its scope and es- 
sence, is an attempted évasion of the obligation of the contracting Com- 
pany to the state. 

Section 950 of the statute requires that immediately upon the with- 
drawal of the land for the use of the state, and the inauguration of 
work by the contractor, the State Board shall give notice by publica- 
tion, in the manner prescribed, "that said land is open for settlement, 
the price for which said land will be sold to settlers by the state, and 
the contract price at which settlers can purchase perpétuai water 
rights." Evidently the statute contemplâtes that the bqard would ob- 
tain the necessary information of the contract price at which the set- 
tlers can purchase perpétuai water rights from the contractor, and not 
otherwise. The bill of complaint allèges that immediately after the 
making of the contract between the appellant and Wiley and Rutan the 
appellee "adopted the same, * * * and directed the complainant 
to set to work at once to procure settlers." As this was nearly two 
months prior to the appellee entering into any contract with the board 
authorizing it to deal with the settlers, and as the bill allèges "that ail 
of said things were done (i. e., the procuring of settlers and contracts) 
during the month of August, 1904," it is manifest that the appellant 
made contracts with settlers before the required publication of notice 
could hâve been lawfully made. And unless the contract in question 
was not only adopted by the appellee, but the written agreement in its 
terms was presented to the board for its acceptance and approval, as 
that of the contractor, no notice of its spécial terms could hâve been 
given by the board in conformity to the statute. And the bill does not 
in terms aver that this contract was submitted or made known to or 
accepted by the board, or that notice thereof was ever published by it ; 
thus, clearly enough, again showing that in making this contract and 
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acting thereunder the appellant was proceeding in utter disregard of 
the prescriptions of the statute. By the contract in question the settlers 
were to be placed at his will. The bill avers on its face that the com- 
plainant "by means of the premises was and is in equity entitled to the 
exclusive privilège and authority of making contracts between the de- 
fendant and such settlers upon said lands in regard to the furnishing 
of water for said lands." He was to fix the price arbitrarily at which 
the settler could secure his complément of land with the water priv- 
ilèges, within the limit of $30 per acre. The contract arbitrarily fixed 
the cost to settlers at not lcss than $19 per acre, and complainant's 
compensation should corne out of the excess over the $19 per acre; 
whereby, in any event, the appellee should receive $19 per acre, leav- 
ing the complainant $11 per acre for his services, if he could wring it 
from the settler. So the bill asserts a claim against the appellee for 
$11 per acre for the lands claimed to hâve been put under contract by 
him, amounting to the sum of $550,000, and damages for the breach of 
the contract at the rate of $6 per acre for each acre of land so seg- 
regated over the 50,000 acres. Can it be entertained for a moment 
that, had the State Board been advised, at the time the application for 
the contract with it was made, the appellee had such an arrangement 
with the complainant as disclosed in the bill, the company's application 
for a contract would hâve been accepted? The answer must be no, 
for the reason that the contract was in contravention of the declared 
législative policy, in that it disregarded the obligation of the appellee 
to sell at not exceeding the reasonable cost, and also because it con- 
templated placing the settler at the will of the complainant as tô the 
cost to be exacted from him. 

The audaciousness of the contract which the court is asked to en- 
force is manifested in the prayer that the appellee be enjoined from 
making any contract with any settler at any price who may désire to 
enter upon the land and establish a home, and that the complainant, 
in effect, by decree of court be substituted as the contracting party 
with the state, as the sole authorized person to deal with and admit 
settlers on the lands, and on the terms of his alleged contract. The as- 
sertion of such a right Aies in the face of a fundamental principle of 
law, that, where a grant of power under a statute is given for the ac- 
complishment of the state's policy, the due performance of the func- 
tion by the grantee is the considération for the public grant ; and con- 
sequently any contract by the grantee which tends to disable it from 
performing its entire function by undertaking to transfer to others the 
discharge thereof, with an effect, différent from the grant, is violative 
of the contract with the state and contrary to public policy. York & 
Maryland Railroad Company v. Winans, 17 How. 30, 15 L. Ed. 27; 
Thomas v. Railroad Company, 101 U. S. 71-83, 25 L. Ed. 950. Every 
person dealing with such grantee of a privilège or right must take no- 
tice of the limitations placed thereon by the créative act. 

It is no answer to this to say that after the original contractor, the 
appellee, had stood by and permitted the appellant to proceed to in- 
cur expenses and give his time and labor in exécution of the contract, 
it should now be estopped to deny its accountability under the con- 
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traCt. Thè answer to this is fully made by Mr. Justice Miller in 
Thomas v. Railroad Company, supra : 

"It is a contract forbidden by public policy and beyond the power of the 
défendants to make. Having entered into the agreement, it was the duty of 
the company to rescind or abandon it at the earliest moment. This 
duty was independent of the clause in the contract which gave them the 
right to do it. Though they delayed its performance for several years, it 
was nevertheless a rightf ul act when it was done. Can this performance 
of a légal duty, a duty both to stockholders of the company and to the 
public, give to plaintiffs a right of action? Can they found such a right on 
an agreement void for want of corporate authority and forbidden by the 
policy of the.law? To hold that they can, is, in oui- opinion, to hold that 
any act performed in executing a void contract niakes ail its parts valid, 
and that the more that is done under a contract forbidden by law, the 
stronger is the claim to its enforcèment by the courts." 

It is suggested that there is no légal incompatibility between the ap- 
pellant's rights under the alleged contract and the exercise of the su- 
pervisory control of the State Board to see that the cost to the settler 
is reasonable. If this condition is to be regarded as written into the 
contract in suit, how can it be the subject of spécifie performance, 
which the suit, in légal effect, présents? Such a condition, if on the 
face of the contract, would disclose such an élément of uncertainty as 
to render it .incapable of being specifically enforced by decree of court. 
It would rest with neither party to say or concède what the reasonable 
cost would bé, the standard to which appellaht's compensation must be 
made to conform, as that ascertainment under the statute in the first 
instance devolved upon the managing board of the state, over whose 
action neither the appellant nor the appellee hâve ahy control. More- 
over, the bill of complaint neither asks this court to détermine wheth- 
er or not the cost made to the settler by the complainant was reasona- 
ble, and, if it had, it furnishes no basis for its ascertainment and déter- 
mination. 

Nor can the complainant on this appeal be heard to say, as in the 
brief of counsel, that there is nothing in the contract which precludes 
the principal from selling direct to the settler. As already shown, the 
gravamen of the bill is that the défendant denied the complainant the 
exclusive right under the contract to make terms with settlers, and he 
prays, inter alia, for an injunction "restraining the défendant from en- 
tering into any contract or contracts with settlers upon said lands in 
regard to the furnishing of water for such settlers for said lands, ex- 
cept such contracts as hâve been negotiated and shall be negotiated 
and made for and in behalf of the défendant by the complainant." That 
was the question raised by the bill which the chancellor heard and 
pàssed on below, and it is the question the appeal seeks to hâve re- 
viewed. While under the gênerai prayer for relief a party may hâve 
any relief to which in equity he shows himself to be entitled, it is none 
the less limited to relief founded on and consistent with the facts set 
out in the bill. Nor is the party entitled to a decree on a finding of 
fact différent from any theory of the case set up in the bill. Newham 
v. Kenton, 79 Mo., loc. cit. 385, 386 ; Reed v. Bot*,. 10,0 Mo., loc. cit. 
66,. 12 S. W. 347, 14 S- W. 1089; Harrison v. Nixon,: 9 Pet., loc. cit. 
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503. 9 L. Ed. 201; Boone v. Chiles, 10 Pet., loc. cit. 209, 9 L. Ed. 388; 
Phelps v. Elliott (C. C.) 35 Fed, loc. cit. 461. 

As a dernier ressort, counsel for the appellant suggest that at least 
he should be entitled to relief as for compensation for valuable serv- 
ices rendered by him which the appellee refuses to pay. There are 
two answers to this: First, no such case is presented by the bill, and 
no such relief is prayed for. A party may not in equity sue for one 
thing, and, failing in that, recover for another; and, second, if such 
action were the predicate of the bill, it would put the complainant out 
of a court of equity, as presenting the action of quantum meruit, ful- 
ly cognizable at law, in which the parties would be entitled to trial by 
jury. This bill is predicated upon a spécifie, written contract, seeking 
its enforcement, which is of such a character as a court of equity will 
not countenance. 

It results that the decree of the Circuit Court must be affirmed, and 
it is so ordered. 



LEWIS v. DILLINGHAM. 

(Circuit Court of Appeals, Fifth Circuit. February 9, 1909.) 

No. 1,871. 

Adverse Possession (§ 9S*)— Extent of Possession— Texas Statute. 

Under Rev. St. Tex. 1895, arts. 3343-3349, which, as construed by the 
Suprême Court of the state, gives title by adverse possession to one 
who has been for 10 years in the eontinuous, peaceable and adverse pos- 
session of land under daim of right, which title, unless the claim is uiade 
under some instrument flxing the boundaries, may extend to 160 acres, 
including the part occupied by him, provided he proves that he claimed 
such tract and gives its boundaries, it was sufficient to establish the right 
of a défendant to the benefit of such statute as to 160 acres of a large 
tract that he had resided thereon continuously for 35 years, during which 
time he made improvements and fenced and cultivated a portion, where 
it was shown that he had always claimed 160 acres, which he had 
caused to be surveyed some 7 or 8 years before suit, and that previous 
to that time he had claimed by practically the same boundaries. 

[Ed. Note.— For other cases, see Adverse Possession, Cent. Dig. § 542 : 
Dec. Dig. § 98.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Texas. 

John B. Warren (Clarence C. Wightman and John Hamman, on the 
brief), for appellant. 

Floyd McGown (Denman, Franklin & McGown, on the brief), for 
appellee. 

Before PARDEE and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, This is an appeal from a decree rendered 
in equity on an intervening pétition. The main case "was Maryland 
Trust Company v. Kirby Lumber Company. In that case, Charles Dil- 
lingham and F. A. Reichardt, as receivers of the Houston Oil Com- 
pany of Texas, intervened by pétition against George W. Lewis, alleg- 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 Co date, & Rep'r Indexe* 
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ing that, as sttch receivers, they were entitled to hâve and hold the W. 
C. Armstrong 1,280-acre survey, situated in Newton county, Tex., ex- 
cept 150 acres thereof, to which they niade no claim. As to the re- 
mainder of the survey, consisting of 1,130 acres, they asserted title in 
the Houston Oil Company. It was alleged in the pétition that yellow 
pine timber was growing on the land, which was the subject of a con- 
tract involved in the main case. It was also alleged that the défend- 
ant was asserting some sort of pôssessory title to some portion of the 
1,130 acres. There was a prayer for an injunction against the défend- 
ant, enjoining him f rom cutting timber on the land, and for a decree 
quiéting title. 

The défendant, George W. Lewis, answered the pétition, disclaim- 
ing any title or interest in, and denying that he was in possession of, 
any part of said 1,130 acres, except 160 acres thereof, which he de- 
scribed in his answer as follows : 

"Survey of one hundred and sixty acres of land made for G. W. Lewis, 
being a part of the "W. O. Armstrong survey, situated in Newton county, 
Texas, on the waters of Cow creek, a tributary of the Sabine river, and about 
ten miles S., 8 deg. W., from the town of Newton. 

"Beginning at the S. W. corner of said survey from which a pinestump 
marked X brs. N. 80 deg. E. 8 vrs. 

"Thence N. 10 deg. W. 800 vrs. second corner, a pine brs. N. 77 deg. E. 
10*/io vrs., another pine brs. S. 65 deg. E. 9 vrs. 

"Thence N. 80 deg. E 1,129 vrs. third corner, a pine brs. W. 806^ vrs. a 
black gum brs. S. 50 deg. W. 7"/io vrs. 

"Thence S. 10 deg. E. 800 vrs. to the S. boundary Une of the aforesaid 
Armstrong survey, from which a double white oak brs. N. 59 deg. E. 5s/io 
vrs., a pine brs. N. 8 deg. E. 46/io vrs. 

"Thence S. 80 deg. W. 1129 vrs. with said Une to the beginning." 

As to this 160 acres, the answer asserted that plaintiffs ought not to 
hâve and maintain their suit, because if they ever had a right of action 
theref or or claim thereto, that this défendant has had and held peacea- 
ble and adverse possession thereof fbr more than 10 years next pre- 
ceding this suit, and for more than 10 years after plaintiffs right of 
action accrued, if any they ever had-^which is denied — and that the 
défendant, while so holding said 160 acres for more than 10 years, has 
used, cultivated, and enjoyed the same. The thing in controversy, as 
shown by the pétition and answer, is the right and title to the 160 acres 
described in the defendant's plea. 

The case being referred to a spécial master, he reported against the 
défendant, recommending judgment in fàvor of the interveners. The 
défendant duly excepted to the report so far as it denied the defend- 
ant's right and title to the 160 acres. The Circuit Court overruled the 
defendant's exceptions to the report of the spécial master, and confirm- 
ed the same, decreeing that the interveners recover of the défendant, 
George W. Lewis, the 1,130 acres of the W. C. Armstrong survey— 
including the i60 acres claimed by him — and quiéting the title, and 
granting a perpétuai injunction, etc. At the conclusion of the formai 
decree, the court added : 

"The receiver is authorized and directed tp make eonveyance to the de- 
fendant of the land and improvements under fenee, the same being estimated 
b,y the master at eleven acres." 
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The défendant has brought the case hère by appeal, and assigns that 
the court erred in overruling his exceptions to the master's report, and 
also, in allotting to him only 11 of the 160 acres in dispute. 

The record shows that the Houston Oil Company of Texas deraigns 
its title to the land in suit f rom the sovereignty of the soil, and the in- 
tervening receivers are therefore entitled to recover, unless their claim 
is barred by the statute of limitations of 10 years. 

The following are the articles of the Revised Statutes of Texas 
(1895) which relate to the case: 

"Art 3343. Any person who has the right of action for the recovery of any 
lands, tenements or hereditaments against another having peaeeable and 
adverse possession thereof, cultivating, using or enjoying the same, shall in- 
stitute his suit therefor within ten years next after his cause of action shall 
hâve accrued, and not afterward. 

"Art. 3344. The peaeeable and adverse possession contemplated in the pre- 
ceding article, as against the person having right of action, shall be con- 
strued to embrace not more than one hundred and sixty acres, including tne 
improvements or the number of acres actually inclosed, should the same ex- 
ceed one hundred and sixty acres; but when such possession is taken and 
held under some written mémorandum of title, other than a deed, which 
fixes the boundaries of the possessor's claim and is duly reglstered, such peaee- 
able possession shall be construed to be coextensive with the boundaries speci- 
fied in such instrument" 

"Art 3347. Whenever in any case the action of a person for the recovery 
of real estate is barred by any of the provisions of this chapter, the persoa 
having such peaeeable and adverse possession shall be held to hâve full title, 
precluding ail claims. 

"Art. 3348. 'Peaeeable possession,' within the meaning of this chapter, ls 
such as is continuous and not interrupted by adverse suit to recover the 
estate. 

"Art. 3349. 'Adverse possession' is an actual and visible appropriation of 
the land, commenced and continued under a claim of right inconsistent with 
and hostile to the claim of another." 

Construing thèse statutes, in Giddings v. Fischer, 97 Tex. 184, 77 
S. W. 209, the court said : 

"When a party is in possession of land of which he has held adverse pos- 
session of 10 years, and claims under no muniment of title or color of title 
which fixes the boundaries of his claim, he may under oui* statute assert title 
to 160 acres without showing actual occupancy of the whole ; provided that 
the tract so claimed embrace the land of which he bas had actual possession, 
and provided, further, that he describe in his pleading the 100 acres to which 
he asserts title, and that he prove upon the trial that while occupying a par. 
be claimed the whole." 

The right and title of the défendant to the 160 acres claimed by him 
is dépendent on the suffkiency of the évidence to sustain his plea of the 
statute of limitations of 10 years. 

The spécial master found that the défendant has resided on the land 
in controversy since 1865; that he has erected on it a house, kitchen, 
Ioghouse, smokehouse, and barn, and has inclosed about 11 acres with 
a fence, and has cultivated it for about 35 years. Both the master's 
report and the évidence show that he first settled on the land because 
it was a "good hunting range," and because he wished to make a home 
there. As. found by the master, and as shown by the évidence, he stat- 
ed to several persons in 1869 or 1870 and in 1886 that he claimed 
the land as his own — that he owned 160 acres; and that "about sev- 
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erOoY eight ! yeâr-s ago" he causéd-the 160 acres in controversy to be 
islïfvèyed; and that he "assessed 160 acres of the W. C. Armstrong 
survey for taxation from 1897 td 1906, inclusive." The fact that the 
défendant had himself put the ; improvements on the land, and had 
liyed on it artd used it as his own for more than a quarter of a century, 
wâS^proved by the testimony of several witnesses. It was also shown 
by the defendant's own testimony 'that he had paid taxes on it "from 
139dTtô'the présent time," and, ; by the tax rolls, that he paid taxes on 
160 acres of the W. C. Armstrong survey from 1896 to 1906, inclu- 
sive. The évidence, taken as a whole, shows that the possession was 
that'ëf one claiming to own the land. Whèn he moved on it, there 
Were^p; improvements; he placed the improvements on it, and used 
the timber on it for fencing, made a clearing, and cultivated the land 
every year for 35 years. No one ever claimed the landiof liim, or in 
any v/ay interfered withhis possession. This ail appears: from the. 
évidence Of Several witnesses, and from his own évidence on direct 
examination. He was skillfully crpss-examined, and it was some state- 
rnents.made by him on his cross-examination that led the spécial mas- 
ter to décide against His claim. ' He said, in substance, that a man 
named Mashburn had advised him to "keep quiet" about his claim for 
the land. : ,r ,., i: 

"He told me to just keep still and not do nothing about it. Q. So you did 
what ne told you, then, did you? You kept still about it? A. Yes, sir, I 
did not say nothing about it." 

Referring to this part of the defendant's examination, the spécial 
master says in his report that "the. défendant, upon the advice of 
Mashburn, lôwered his flag, and did not raise it for several years there- 
after." But, taking the defendant's statements as a whole, it appears 
that his claim to the land was continuous. He lived on it and cultivat- 
ed it évery year. In the same cross-éxamination, he testified: 

"Q. While you were living there, you never made any claim to the whôïe 
W. O. Armstrong survey; did you? A.i No, sir; just the, amount I had 
run out: Q. Weil, you never claimed that until the last few years, did you? 
A. Yes, sir, for thirty years." 

By "keeping quiet" he evidently meant, not that he was not claiming 
the lând openly and adversely, but that he did not begin any litiga- 
tion abôut it, "for he said : 

"Well, I wanted to wait until they tried to dispossess me. I had done 
set up my claim." , .. 

It rhây bé that the défendant Was not sufficientîyï alert mentally to 

.withstand, without some inconsistenéies, a skillful dross-examir/ation ; 

'but we find nothing in his stàtëtnénts, takèn àsa wriole, that justifies 

the conciûçïfîn of the spécial mastef.' '' : . ' • : ' t 

; : The évidence in thé record ' ctèarly shows an actual entry on the 

land, and a. holding of.it by the défendant as an adverse claimant; that 

he actuall^àrid vïâiblv appropriated à' portion of thé lâhd by Cultivat- 

ing, ; ûsihg, !; âhd enjpythg the same ; that his approjpriatïon of the land 

, was that pfbne claiming. to own \ï, and his usé or it wa.s adverse and 

hostile tô;tlie owher; and that tfys possession and condition contïnued 

for tnoïè titan 10 years before the bëginning of this 1 suit. ' 
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When an adverse possessor holds land without any written title or 
claim describing it, he must show, to bar the action of the true owner, 
that he claimed certain designated land. To claim 160 acres in a sur- 
vey of 1,280 acres, without in any way designating which 160 acres 
was claimed, would not be sufficient. The case dépends on the ques- 
tion whether or not the défendant has sufficiently proved that he claim- 
ed and adversely held the identical land in controversy. If the fence, 
instead of embracing only 11 acres, as stated by the master, or 15 
acres, as stated by the défendant, had inclosed the entire 160 acres, 
there would hâve been no difficulty. Or if the survey had been made 
more than 10 years before the suit, instead of "7 or 8 years before," 
the proof of the identity of the 160 acres claimed would hâve been con- 
clusive. But the évidence, taken as a whole, leaves no substantial 
doubt that the défendant has proved his plea. On his examination as 
a witness, he makes it clear that the 160 acres claimed by him were in 
the southwest corner of the Armstrong survey. It is not denied that 
the improvements made by him were on this land. Asked to describe 
the land by stating the Unes, he said that the south hne of the 160 
acres claimed by him was the "dividing line between the Sims head- 
right and the W. C. Armstrong" ; that the west line of his claim was 
"the dividing line between the Cochran tract and W. C. Armstrong." 
He was unable to state clearly his north and east lines, but his answers 
indicate not so much a want of knowledge of thèse lines as an inabil- 
ity to express himself clearly. His statements, however, are supple- 
mented by other witnesses. The évidence of N. B. Lewis proves that 
in 1872 he visited the défendant at his house on the land in question, 
and he describes the lines and boundaries of the land then claimed by 
the défendant substantially as shown by the survey subsequently made, 
and his testimony shows that the lines, including the north and east 
lines, were designated and fixed upon the ground. Without further 
quoting- the évidence, which we hâve carefully examined, we hold that 
it is sufficient to prove that the 160 acres claimed by the défendant 
was that which was afterwards surveyed for him and which is the 
land in controversy. It includes the improvements made by him, 
and the house in which he has lived for more than a quarter of a 
century, and in which he still lives, and is sufficiently identified as the 
land claimed by him for a period greatly exceeding 10 years. See 
Davis v. Receivers of Houston Oil Co. (Tex. Civ. App.) 111 S. W. 
219, and cases there cited. 

The part of the decree appealed from, which allotted the défendant 
only 11 acres, is reversed, and the cause is remanded, with instruc- 
tions to enter a decree in his favor for the 160 acres described in his 
plea. The interveners, appellees hère, will be taxed with the costs in 
the Circuit Court and in this court. 
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JOSEPH DIXON CRUCIBLE CO. v. PAUU 

(Circuit Court of Appeals, Fifth Circuit. February 16, 1900.) 

No. 1,806. 

1. ASSIGNMENTS (§ 119*) RiGHT OF ACTION BY ASSIGNEE— TjAW GOVERNING. 

When suit is brought by an assignée of a chose in action, the question 
whether the assignraent conferred on him such right of action as ne as- 
serts ruust be decided according to the law of the forum. 

[Ed. Note. — For other cases, see Assignments, Dec. Dig. § 119.*] 

2. Assignments (§ 121*) — Actions— Right of Assignée to Sue. in His Own 

Nahe. 

At common law an assignée of a chose in action cannot sue at law there- 
on in his own name. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. § 200; Dec. 
Dig. § 121.*] . ■ ■ ' . 

3. Courts (§ 366*) — Fédéral Coubts — Authority of Décision of State 

Courts. 

The construction given to a state statute by the highest judicial tribunal 
of the state is regarded as a part of the statute, and is as binding upon 
the courts of the United States as the text 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 957; Dec. Dig. 
§ 366.* 

State laws as rules of décision in fédéral courts, see notes to Wilson 
: v. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

4. Assignments (§. 121*) — Actions by Assignée— Florida Statute. 

Rev. St. Fia. 1892, § 9S1, which provides that "any civil action at law 
may be maintained in the name of the real party in interest. This shall 
not be deemed to authorize the assignaient of a thing in action not aris- 
ing oui of contract," as construed by the Suprême Court of the state, does 
not authorize an assignée of an existing right of action for trespass or 
trover to maintain an action thereon in his own name. 

[Ed. Note.— For other cases, see Assignments, Dec. Dig. § 121.*] 

5. Trover and Conversion (§ 16*) — Actions— Title and Right of Posses- 

sion of Plaintiff. 

To sustain an action in trover, the plaintiff must hâve had title to or 
the right of possession of the property at the tinie of the conversion. 

[Ed. Note. — For other cases, see Trover and Conversion, Cent. Dig. § 
119 ; Dec. Dig. § 16.*] 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

Robert L. Anderson, for plaintiff in error. 

E. P. Axtèll and C. D. Rinehart, for défendant in error. 

Before PARÎ>EE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a suit for $300,000 damages, 
brought by R. H. Paul, a citizen of Florida, against the Joseph Dixon 
Crucible Company, a New Jersey corporation. The déclaration con- 
tains three counts. The first charges that the défendant converted to 
its own use and wrongfully deprived John Paul of personal prop- 
erty, that is to say, 15,000 sticks of cedar ; the second is to the same 
effect, except that it charges that the conversion was willful and ma- 

*For other casés see same topic & § numbke In Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 
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licious; the third charges that the défendant company knowingly, 
willfully, and maliciously converted to its own use and wrongfully 
deprived John Paul of the use and possession of 9,000 cases of cedar 
strips intended for use in making lead pencils. In each count it is 
alleged that John Paul has duly and regularly assigned and trans- 
ferred "ail his right, title, and interest for and on account of said 
conversion to the plaintifï." The défendant, first by demurrers and 
later by pleas, presented the défense that the transfer or assignment 
to the plaintiff by John Paul did not vest in the plaintifï a right of 
action, or entitle him to institute or maintain an action against the 
défendant. The further défense was interposed that the déclara- 
tion shows that the plaintiff had no title or right of possession to the 
property described at the time of the alleged conversion of the same. 
The court, in several rulings, decided against thèse défenses. The 
case went to trial before the jury on the plea of "not guilty" and 
other pleas. Evidence was offered by the plaintiff showing that John 
Paul owned certain lands in Florida on which trespasses were com- 
mitted by the cutting of cedar timber thereon, and also évidence tend- 
ing to show that such timber was in part eut, or received when eut, 
by the défendant company. After thèse trespasses and conversions 
were committed on the lands and property of John Paul, he made 
and signed the following agreement with and transfer to the plaintiff, 
R. H. Paul : 

"This indenture made and entered into tins 30th day of December, 1905, by 
and between John Paul, party of the first part, and R. H. Paul, party of the 
second part, 

"Witnesseth: That the said party of the first part, for and in considération 
of the sum of ten dollars and other valuable considérations, receipt whereof 
is hereby acknowledged, from the said party of the second part, has bargained, 
sold, transferred and assigned, and by thèse présents does bargain, sell, trans- 
fer and assign unto the said party of the second part, his assigna, ail and 
every right of action which the said party of the first part may be entitled 
to against the Joseph Dixon Crucible Company and O. Y. Felton, for and on 
account of trespasses committed on the lands belonging to the said party of the 
first part, situated in the counties of Lafayette and Taylor, in the state of 
Florida, and ail the right, claim and demand of the said party of the first 
part against the Joseph Dixon Crucible Company and O. Y. Felton, for the 
conversion of any timber or other personal property of any kind taken from 
the lands of the said party of the first part in said counties. * * * " 

Many witnesses were examined and much évidence was offered by 
both parties. It is not necessary, however, to state the évidence in 
full, as,. in our opinion, the décision of the case dépends on the ques- 
tion indicated by this brief statement. 

The learned circuit judge instructed the jury, as he had ruled on 
the pleadings, that the assignment was effective to vest the right of 
action in the plaintiff. The following is part of the charge to which 
the défendant duly excepted: 

"The title of the lands from which it is claimed that this cedar was taken 
has been admitted in open court to be the property of John Paul ; the assign- 
ment from him to the plaintiff, R. H. Paul, of the right to bring suit to re- 
cover his loss, is admitted as presented, which the court instructs you is a 
sufficient assignment for the plaintiff to recover any damages, if any, that 
may be found against the défendant in this action," 
167 F.— 50 



786 167 FEDERAL REPORTER. 

There was a verdict for the plaintiff for $4,000, and judgment was 
entered thereon, and for costs, $621.60. The défendant company has 
brought the case to this court, and assigns that the Circuit Court 
erred in the rulings stated and in the charge. 

1. When suit is brought by an assignée of a chose in action, the 
question as to whether the assignment conf erred on him such right 
of action as he asserts must be decided according to the law of the 
forum. Accordingly, the Suprême Judicial Court of Massachusetts, 
in Foss v. Nutting, 14 Gray, 484, a suit on two notes made and as- 
signed in New York, "presenting the question in whose name an ac- 
tion upon the contract shall be brought in this commonwealth," held 
that "the lex fori must govern." The cases there cited show that the 
rule is the same in England in suits by assignées on assignments made 
in foreign countries. 

Chief Justice Marshall, in Blane v. Drummond, 1 Brock. 62, Fed. 
Cas. No. 1,531, a case involving an assignment, held that the right of 
action must be regulated by the law of the forum. 

In Pritchard v. Norton, 106 U. S. 124, 130, 1 Sup. Ct. 102, 106 
(27 L. Ed. 104), Mr. Justice Matthews, speaking for the Suprême 
Court, said : 

"Whether an assignée of a chose in action shall sue in his own name or 
that of his assignor is a technical question of mère process, and determinable 
l>y the law of the forum; but whether the foreign assignment on which the 
plaintiff claims is valid at ail, or whether it is valid against the défendant, 
goes to the merits, and must be decldëd by the law in which the case has its 
légal seat." 

The suit at bar being brought by an assignée in a United States 
court of law in Florida, the question raised by the défendant whether 
or not the assignment vests such title in him as to authorize the suit 
as brought, and to entitle him to iudgment in that court, must be de- 
termiried by the laws pf Florida. 

2. By the rule of the- common, law as first administered, things in 
action were not assignable. The assignée, by assignment, acquired 
no right that was recognized in â court of law. But the courts of 
chancery frorh an early day rejected this conclusion as unjust, and 
recognized and protected the rights, of the assignée. The position 
taken by the equity courts had îts effêct on the courts of law, and 
they began to recognize the équitable rights of the assignée, and per- 
mitted them to be enforced at law by action in the name of the as- 
signor. Finally, statutes were enacted in England and in many states 
of the Union making designated things in action assignable, and in 
many instances providing that suit on the things assigued might be 
brought in the name of the assignée. As to what is assignable, it is 
stated as a gênerai rule that ail things in action which survive and 
pass to the Personal représentative of a décèdent creditor as assets, 
or continue as liabilities against the représentative of a décèdent debt- 
or, are assignable, and that things in action which do not thus sur- 
vive are not;; assignable. The application of this gênerai rule has led 
to many confiicting décisions, and the uncertainty of its application 
is increased by the varying terms of the statutes controlling in dif- 
férent jurisdictions. We hâve no need now to test the application of 
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this gênerai rule, because, eonceding for the purposes of this judg- 
ment (but not deciding the question), that the thing in action in ques- 
tion, the right to sue for the conversion of the cedar eut by the tres- 
passers from the assignor's land, was assignable, \ve are confronted 
with the question whether or not the assignment, on the facts proved, 
vested în the, assignée the right to maintain an action of trover in his 
own name. As we hâve said, the ancient rule of the common law 
in no way recognized the assignability of a chose in action, and when, 
in later years, the common law did recognize the validity of such as- 
signments, it was on the theory that they conferred équitable rights 
which could only be enf orced at law by an action brought in the name 
of the assignor. This rule, in the absence of statutes changing it or 
of modification by a settled course of décisions, continues to this day. 
Accordingly, actions on such assignments, at common law, cannot be 
maintained in the name of the assignée, but must be brought in the 
name of the assignor for the use of the assignée. In New York Guar- 
anty Co. v. Memphis Water Co., 107 U. S. 205, 214, 2 Sup. Ct. 279, 
286 (27 L. Ed. 484), Mr. Justice Bradley, speaking for the Suprême 
Court, said: 

"We hâve lately decided, after full considération of the authorities, that 
an assignée of a chose in action on which a complète and adéquate remedy 
exista at law cannot, merely because his interest is an équitable one, bring a 
suit in equity for the reeovery of the demand. Hayward v. Andrews, 106 
U. S. 672, 1 Sup. Ct. 544, 27 L. Ed. 271. He must bring an action at law in 
the name of the assignor to his own use. This is true of ail légal demands 
standing in the name of a ttustee, and held for the beneflt of cestuis que 
trust." 

The controlling question in Glenn v. Marbury, 145 U. S. 499, 12, 
Sup. Ct. 914, 36 L. Ed. 790, was whether or not, at common law, the 
assignée of a chose in action could sue at law in his own name, and 
the court quoted and reaffirmed the statement copied above from New 
York Guàranty Co. v. Memphis Water Co., and, after çiting many 
common-law authorities, said, by Mr. Justice Harlan: 

"The right which the express company acquired by the defendanfs sub- 
scription to its capital stock was only a chose in action. It passed by the 
deed of September 20, 186G, to the trustées, Blair, Kelly, and O'Donnell, but 
subject to the condition that a chose in action is not assignable so as to 
authorize the assignée to sue at law, in his own name, unless the right to do 
so is given by a statute, or by settled law, in the jurisdiction where suit is 
brought. This is the well-estahlished rule of the common law, and the com- 
mon law touching this subject governs in the District of Columbia." 

3. The common law was adopted in Florida in 1829, and, exçept 
as changed by statute or m.bdified by judicial décisions, remains in 
force there. ';■''■ 

When this action was brought on January 6, 1906, the following 
statute was in force, which is relied on as changing the commori-law 
rule: 

"Real Parties in Interest. — Any civil action at law may be maintained in 
the name of the real party in interest. This shall not be deemed to authorize 
the assignment of a thing in action not arising out of contract. An éxecutor, 
adininistrator, trustée of an express trust (including a person with whom or 
in whose name a contract is made for the beneflt of another, or when ex- 
jpressly authorized by statute). may sue without jdining With him the person 
for whose bénefit the actidn is ; prosecuted." Rev. St. Fia. 1892, g 981. 
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Subsequently, by a revision which went into ëffect December 1, 
1906, the following was added to section 981 : 

"By amendment the nominal plaintiff may be strlcken out and the case may 
proceed in the naine of the use plaintiff." Gen. St. Fia. 1906, § 1365. 

It is not incumbent on us to analyze and construe this statute if 
we find the question involved hère settled by a construction placed 
on it by the highest court of the state of Florida, "for the construction 
given to a statute of a state by the highest judicial tribunal of such 
state is regarded as a part of the statute, and is as binding upon the 
courts of the United States as the text." Leffirigwell v. Warren, 2 
Black, 599, 605, 17 L. Ed. 261; Bûcher v. Cheshire R. R. Co., 125 
U. S. 555, 582, 8 Sup. Ct. 974, 31 L- Ed. 795. The application of 
this rule makes the following excerpt from Knight v. Empire Land 
Co., 55 Fia. 301, 45 South. 1025, 1028, for the purposes of our de-, 
cision, a part of the statute : 

"But, aside from this, as wé haye also before stated, our statute does not 
authorize the assignment of a cause of action arising p'urely out of a tort, 
so as'to permit the assignée to maintain such action in his own name." 

This statement was made by the Suprême Court of Florida January 
29, 1908, in an action of trover. And in 1895 the same court, in an 
action of tre9pass, announced a prineiple that would lead to the resuit 
that the person dâmaged by the tort must be the plaintiff : 

"Where lands are trespassed upon, à party to be ehtitled to sue and recover 
for such trespass must havë been the owner, or in possession of the land, at 
the time of the trespass. If hé does not acquire any owriership over, or pos- 
session of, the land until after the acts of trespass, then, it is well settled, 
he cannot recover damages for such trespass. And it behooves the plaintiff 
in such cases to show that at the time of the alleged trespass he was either 
the owner of the land trespassed upon, or else in the actual possession there- 
of." Yellow River R. R. Co. v. Harris, 35 Fia. 385, 17 South. 568. 

And in Wright v. Skinner, 34 Fia. 453, 16 South. 335, which was 
an action of trover, it was held that a plaintiff who had neither pos- 
session nor titleto the land couîd not maintain trover for logs taken 
therefrom, ' 

Thèse cases ail indicate that the statute, the second sentence of 
which must, to some extent, lîmit its opération — "this shall not be 
deemed to authorize the assignment of a thing in action not arising 
out of contract"-^-was not intended to confer on an assignée of a 
chose in action "not arising out of contract" the right to maintain 
action thereon in his own^ame. This might well be true, although the 
assignment iri (.question was not wholly ineffectiye* 

We are confirmed in the View that the foregoing cases show the 
settled construction placed by th,e Florida Suprême Court on the 
statute by the fact that, although it was enacted in 1881, no case has 
been cited in which it has been held by that court that the assignée 
of a chose in action "not arising out of contract" can maintain a suit 
thereon in his own name. : . ■ 

4. Thèse Florida décisions seem to be; in harmony with the view 
taken by thé fédéral Suprême Court, 

The prineiple that, to maintain trover, ''the plaintiff is bound to 
prove a right of possession in himself at the time pi the conversion," 
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is announced in United States v. Loughrey, 172 U. S. 206, 212, 19 
Sup. Ct. 153, 43 L. Ed. 429. 

There are no words in the assignaient made by John Paul to the 
plaintiff indicating an intention to transfer to him the timber taken 
from the lands. The thing described as assigned is the right of ac- 
tion on account of trespasses committed on the assignor's lands, and 
the right, claim, and demand of the assignor for the conversion of 
the timber. If John Paul had sold the severed timber to the plaintitf 
and the plaintiff had demanded it of the défendant, it being in the 
defendant's possession, and the défendant had refused to surrender 
it to the plaintiff, an action for its conversion might hâve been main- 
tained. Tome v. Dubois, 6 Wall. 548, 554, 18 L. Ed. 943. The right 
to recover in that case would be based on the refusai to surrender the 
property to the plaintiff, such refusai being évidence of a conversion 
then matie ; but, as the Suprême Court said in the case last cited, in 
référence to a conversion of the property before the plaintiffs' right 
accrued: 

"They could not rely on those acts with any hope of success, as the plain- 
tiffs, at those dates, had no tltle to the lumber, which at that time was 
vested in their vendors." 

The judgrnent must be reversed, and the cause remanded for fur- 
ther proceedings in acçordance with the opinion of this court. 



PBROVICH v. PERRT, U. S. Marshal. 
(Circuit Court of Appeals, Ninth Circuit February 1, 1909.) 

No. 1,507. 

1. Evidence (§ 44*)— Judioial Notice— Officers of United States. 

A court of the United States will take judicial notice of the naine of the 
incumbent of a cabinet office. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 66; Dec. Dig. S 
44.*] 

2. Evidence (§§ 23, 83*)— Pbesumptions— Officiai, Acts. 

A telegram signed with the surname of the Attorney General of the 
United States, purportlng to state the décision of the Président on an ap- 
plication made to him by a convicted prisoner for a commutation of sen- 
tence, will be presumed authentic, and is suffleient notice of the Prési- 
dents action, which, as the court will take judicial notice, may properly 
be taken in such matters through the Department of Justice. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. §§ 23, 83.*] 

Appeal from the District Court of the United States for the Third 
Division of the District of Alaska. 

John F. Dillon, T. C. West, and L,eroy Tozier, for appellant. 
Robert T. Devlin, U. S. Atty., and Benjamin h. McKinley, Asst. 
U. S. Atty., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This is an appeal from a judgrnent 
of the United States District Court for the Territory of Alaska, ren- 

*For other caaei aee rame topic & { numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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dered on tnë ; 30th day bf January, ; 1908, remanding the appellant to 
the custody of the appellee as United States marshalj to be dealt with 
according tb. law, and dismissing a writ of habeas corpus. The ab- 
sence of a.' 'pfoper record' oh appeàl woûld justify a dismissal of the 
appeal, , without consïdering' thé question attempted to be raised by 
the assignments of errorl 

Thereis in the record a paper purporting to be "Findings of Fact 
and Conclusions of "Ljàvf," but if îs ùhsigned, and therefore has prop- 
erly ho place in the record. There is also an unsigned exception 
which récites that the— 1 

"plaintiff excepts to eàeh and every conclusion of law reachéd and held by 
the court, upon the ground that in neither or any of thenJ -ls the lavv correct- 
ly stated, and that they, ândèach of them, are opposed to thé law." 

In'fhe assigmtient bf errors there are récitals from which it ap- 
pearsthat there wâs a sentence of death pronounced against the appel- 
lant on May 29, 1907; that application was made to the Président 
of the United States for: commutation of sentence, and that, pending 
the détermination of the application by thé Président, application was 
made to the Governor of Alaska for a reprieve, which was granted, 
and the exécution of the sentence was çtayed to February 1, 1908, 
between the hours of 6 o'clock a. ,m. and 6 o'clock p. m ; that prior 
to that date the Président denied the pétition for a commutation of 
sentence, and the défendant in error was about to exécute the sen- 
tence of the court when a pétition was presented to the court for a 
writ of habeas corpus. t : • 

There is r art attempt to raîsé a question as to the- sufficiency of the 
indictment under which the appellant was tried and convicted; but 
that question cannot be considered hère. . The original judgment ap- 
pears to Havé been taken to the Suprême Court of the United States 
upon a writ of error, where it was held "that the défendant was 
properly convicted, and ! the judgment of the court was affirmed." 
Perovich v. United States, 305 U. S. 86, 27 Sup. Ct. 456, 51 L. Ed.. 
722.. ■■'■'; ' 

It appears that the décision of the Président denying the applica- 
tion of commutation of sentence , was made known by a telegram 
signed "Bonaparte." The appellant seeks to raise the question 
whether this notice of the décision of the Président was sufficient 
in law. f T.h.e telegram is.not in the record, and, as there is no bill 
of exceptions, this court would be justified in declining to consider 
this question ) but in viéw iof the serious character of the case, the 
law upon the subject will be stated: 

The courts will take; notice of, whatever is generally known within 
the limits of their jurisdiction. B'rown v. Piper, 91 U. S. 37, 23 L. 
Ed. 200. 

Facts which are so generally known that every well-informed per- 
son khoWs ; thém, or ougHt tb know therri, need not be proven, and 
will be judicially recognized without proof. Taylor on Evidence, § 
21, Ar^erican ■ Notes, 36. 

Thèse rules of évidence are founded upon very ancient légal 
maxirris: ' : *•'■■■■■■ 
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"Lex non requirit verificari quod apparet curias." The Iaw does not 
require that to be verified (or proved) which is apparent to the court. 
Baten's Case, 9 Coke, 54b. 

"Quod constat clare non débet verificari." Wbat is clearly ap- 
parent need not be proved. Thornicroft v. Barns, 10 Mod. 150. 

"Quod constat curiae opère testium non indiget." That which ap- 
pears to the court needs not the aid of witnesses. 2 Inst. (Coke) 
662 ; Best on Evidence, § 252. 

The incumbencies of the more important and notorious offices are 
judicially noticed. Wigmore on Evidence, § 2576. 

In thé case of Jean Peltier, 28 Howell's State Trials, p. 530, the 
défendant was indicted for a libel on Napoléon Bonaparte, First Con- 
sul of the French Republic, and was tried in the Court of King's 
Bench in 1803, before Lord Ellenborough and a jury. In charging 
the jury, Lord Ellenborough said: 

"That Napoléon Bonaparte was the Cliief Magistrate and First Consul of 
France is admitted ; and that the relations of peace and friendship subsist be- 
tween us and the French Republic, and dld so at the time of thèse publications, 
is also admitted ; and, indeed. they were capable of easy proof , If they had 
not been admitted. Their notoriety seems to render ail actual proof very un- 
necessary." 

Section 2 of the act making provision for a civil government foi- 
Alaska, and for other purposes, approved June 6, 1900, c. 786, 31 
Stat. 321, provides that the Governor of Alaska may — 

"grant reprieves for offences committed against the laws of the district or of 
the United States, until the décision of the Président therein shall be niade 
known." 

The Président, in the exercise of his executive power under the 
Constitution, may act- through the head of the appropriate department. 
The heads of departments are his authorized assistants in the per- 
formance of his executive duties, and their officiai acts, promulgated 
in the regular course of business, are presumptively his acts. Wil- 
cox v. Jackson, 13 Pet. 498, 513, 10 L. Ed. 264; Wolsey v. Chap- 
man, 101 U. S. 755, 770, 25 L. Ed.. 915; Runkle v. United States, 
122 U. S. 543, 557, 7 Sup. Ct. 1141, 30 L. Ed. 1167; 7 Opinions of 
Attorneys General, 453. 

It is generally known that Charles J. Bonaparte was the Attorney 
General of the United States and' the head of the Department of 
Justice at the time the décision of the Président was made known in 
this case, and that through that department the décision of the Prés- 
ident in a pardon case would, in the regular course of business, be 
promulgated. 

In the absence of the telegram from the record, it will be presumed 
that n contained ail the usual évidences of authenticity, and that it 
contained sufficient information to enable the court to ascertain there- 
from that the Président had denied the application of the plaintifï in 
error for a commutation of sentence. 

The judgment of the court below is affirmed. 
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BULL et: al. v. NEW YORK & PORTO RICO S. S. CO. et al. 

NEW YORK & PORTO RICO S. S. CO. et al. v. BULL et al. 

(Circuit Court of Appeals, Second Circuit. January 12, 1909.) 

Nos. 40, 41. 

1. Shipping (§ 54*)— Charters— Liability of Charterer for Injury to VES- 

SEL.. 

A charterer, charged with the duty of discharging the vessel, undertook 
to unload boilers weighing some 17 tons each, for which the vessel had no 
sufîicient tackle, by using the roast to support the boom upon which the 
weights were swung. An attempt was made to reinforce it by preventer 
stays, but by reason of their insufficiency the mast buckled and broke. 
Held, that the charterer was liable for the damage done to the vessel, and 
was not relieved t rorn such liabillty by the employment of the master and 
mate to take charge of the work. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 220; Dec. Dig. § 
54.*] 

2. Admiralty (§ 119*) — Appeal — Disposition of Cause — Failure of Party 

to introduoe evidence. 

It is the well-settled practice in the admiralty courts for both parties to 
put in their évidence before the case is submitted to the court for dé- 
cision ; and where a motion to dismiss the libel, made by respondent at 
the close of libeiant's évidence, is sustained, and the decree is reversed on 
appeal, the case will not be sent back for a new trial, but a decree will be 
directed for libelant. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. § 776 ; Dec. Dig. 
§ 119.*] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

The second of thèse appeals is from a decree for $1,914.02 entered in the 
District Court in favor of chartërers of the steamship Mae on claims for hire 
paid and not earned, coal in bunkers, etc. No reason for disturbing it is 
found in the record. The flrst appeal is from a decree of the same court dis- 
missing a libel by owners against chartërers to recover for damages sustained 
by reason of alleged improper use by chartërers of one of the masts of the 
said steamship to discharge certain steam boilers, weighing some 17 tons 
apiece, in the open roadstead at Pattilas. 

J. Parker Kirlin, for appellants. 

Wallace, Butler & Brown (Frederick M. Brown, of counsel), for 
appellee. 

Before EACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The gênerai scheme and plan of the charter party 
was the same as that of the well-known "government form" charter, 
except that it contained no provision limiting the ropes, falls, slings, 
and blockSj which the shipowners are bound to provide, to such as are 
appropriate for handling weights up to two tons, and did contain the 
following provision : 

"(21) That the chartërers shall not be responsible for losses incurred by rea- 
son of the defauït or neglect of the pilot, master, or crew in the navigation or 
management of the ship including damages by collision; but no claim to be 
made against owners for loss of cargo." 

•For otner cases sea same toplc & § ntjmebb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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The boilers were loaded in New York from lighters, being lifted 
aboard by a spécial derrick lighter provided by charterers, ail without 
use of any of the ship's appliances. Evidently anticipating that the 
ship's tackle would be insufficient for the task of handling thèse un- 
usual weights, the charterers had the vessel call at San Juan, Porto 
Rico, for the sole purpose of taking on board extra blocks, falls, ropes, 
slings, and other tackle including a spécial boom. Although they had 
a stevedore there who was skilled in handling such heavy packages, 
they did not ship him, and when they arrived at destination undertook 
to conduct opérations with the captain in charge, to whom they paid 
an extra gratuity for undertaking the job. No derrick having been 
shipped, the mast was used for that purpose, and efforts were made to 
reinforce it with extra preventer stays. Partly because rope instead 
of wire stays were used, partly because they were not scientifically 
placed to resist strains, whose directions varied as the boom swung 
outboard, the shackle to which the regular shrouds were attached elon- 
gated and carried away, and the mast buckled, broke, and fell over- 
board. 

An examination of the record fails to satisfy us that there was any 
defect or unseaworthiness in the shackle or the mast. Without rein- 
forcement they could not handle such an exceptional weight, increas- 
ed greatly by its position at the end of the boom. But no one antici- 
pated or expected that they could, as was evidenced by the efforts 
made to secure them before the work of hoisting out was begun. That 
work was the work of the charterers, and called for the exercise of 
good judgment and great care. They cannot be relieved from a failure 
to exercise either by reason of the circumstance that they got the mas- 
ter and mate to take charge of the job. The trial judge, who decided 
the case orally at the close of the testimony, evidently was of this opin- 
ion, but felt that he was constrained by a former décision of this court 
in the case of The Acanthus (Worrall v. Davis Coal Co., 123 Fed. 436, 
58 C. C. A. 418) to hold that the captain was acting as agent of the 
owner in arranging the apparatus to be used in landing the boilers. 

That case, however, does not, as we understand it, go to that extent. 
It was a peculiar one. The vessel was being loaded at Daiquiri with 
iron ore, which was discharged from a skeleton iron pier provided with 
chutes, from which large pièces of jagged rock tumbled from a con- 
sidérable height into the hatches. It was a method ill-adapted to ves- 
sels with 'tween-decks, as there was a constant tendency of flying pièces 
to strike the 'tween-deck and its hatch combings in passing down into 
the lower hold. It was perfectly practicable, however, to protect the 
exposed parts by old chains and planks with dunnage at the bottom of 
the hold. It was assumed in the Acanthus Case that there was plenty 
of such material on board, and if the supply was scant the master had 
learned on his first voyage (the claim arose on the second voyage) just 
what was needed, and under the terms of the charter could hâve pro- 
cured what was required, and charged the cost to charterers. Instead 
of doing anything which mère common good judgment and prudence 
would dictate to protect the vessel while the charterers were loading 
her, he stood idly by and let the hatch combings and adjacent parts of 
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the deck bè battered to pièces. We decliried to hold that under the cir- 
cumstances the master of the Acanthus was relieved from his duty to 
his owners to do what he could to protect the vessel from rough usage 
and injury in receiving cargo, which was being put aboard in the only 
way possible at Daiquiri — a way perfectly well known to both parties. 
We do not find the cases parallel, and think the decree should be re- 
versed, with costs of this appeal. 

The ruling was made upon a motion to dismiss the libel as against 
New York & Porto Rico Company, upon libelant's testimony only ; 
counsel stating that he wished to reserve his right to ofïer proofs if the 
motion should be overruled. Since the motion was not overruled, 
nothing was saved by the réservation. It is well-settled practice in the 
admiralty courts, certainly in this jurisdiction, for both parties to put 
in their évidence before submitting the case to the court for its déci- 
sion. We hâve no intention of sanctioning the common-law practice 
of sending causes back for a new trial, only to see them reappear again 
with a longer record, more or less modified from what was first pre- 
sented. 

The causées thereforè remanded, with instructions to enter a decree 
for libelants, with costs, with an order of référence to ascertain the 
amount of their damages, against which, when found, the amount of 
the decree in the other case may be offset. 



THE MARGARETHA. 
(Circuit Court of Appeals, Second Circuit. January 13, 190&.) 

No. 81. 

1. Admiealty ($ 28*) — Liability of Vessei^-Failube to Enter upon Char- 

tes. 

A vessel is not liable in rem for failure to enter upon a charter. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 279; Dec. 
Dig. § 28.*] 

2. Shipping (§ 35*) — Charter — Authority to Make Charter. 

Cablegrams between the owner of a tank steamer and his agents con- 
strued, and held to authorize the latter to charter the vessel to carry a 
cargo of merchandise, and to render the owner liable in damages for re- 
fusai to fulfill the charter, although he was under a mistake as to the 
nature of the cargo. 

[Ed. Note.— For other cases, see Shippiug, Dec. Dig. § 35.*] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Ullo, Ruebsamen & Yuzzolino (Lorenzo Ullo, of counsel), for ap- 
pellant. 

Wheeler, Cortis & Haight (Charles S. Haight, of counsel), for appel- 
Iees. 

Before LACOMBË, CQXË, and WARP, Circuit Judg es. 

•Kor other cases see same tople & § humbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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WARD, Circuit Judge. This is a libel against the steamship Mar- 
garetha, in rem, and against Giacomo Calo, her owner, in personam, to 
recover damages for refusai to load a cargo of naval stores from Sa- 
vannah to Bristol at 13 shillings per ton under charter party dated 
August 19, 1905. The charter party not having been entered upon, 
there was no right against the steamship in rem (The Monte A [D. 
C] 12 Fed. 331) ; but by an order entered on stipulation of the parties, 
which is not printed in the record, security given to release the vessel 
is to stand as if given by the respondent to release property covered by 
f oreign attachment in an action in personam. 

The défense is that the owner never authorized the charter to be 
made. The vessel was offered to the libelants by Bennett, Walsh & 
Co., of this city, for a cargo of naval stores — i. e., barrels of rosin, tar, 
or turpentine — from Savannah to Bristol. Bennett, Walsh & Co. de- 
rived their authority to sign by cable from Rob M. Sloman, Jr., of 
Hamburg, who derived his authority by cable from the owner, Giaco- 
mo Calo, of Tunis, Africa. The vessel is a tank steamer, having 14 
tanks for liquid cargo in bulk, 7 on each side, and a hold forward for 
gênerai merchandise. She was capable, however, of loading naval 
stores into her tanks, though at a greater expenditure of time and 
money, because of the small size of the hatches, which weré intended 
for liquid cargo. The charter being at a rate of freight per ton, this 
différence would fall upon the owner. It is quite clear that the own- 
er did not intend to authorize a charter for solid cargo in the tanks, 
but the District Judge held that the cables he received from Sloman 
did not justify his conclusion that the cargo offered for the tanks was 
to be liquid. He had been negotiating for a cargo of oil in tanks and 
gênerai merchandise in thè forward hold to the Mediterranean, which 
fell through. The subséquent cables which resulted in the charter un- 
der considération tell their own story: 

August 14th. 

Bennett to Sloman: Margaretha the order quoted is now filled Mediter- 
ranean port, offer yonr flrm subject to reply by 3 p. m. today, Savannah to 
Bristol 13/- full cargo naval stores to load and discharge as f ast as steamer 
can receive and deliver, 2%% address commission. 

August 14th. 
Sloman to Calo: Mediterranean order gone I hâve an offer for Margaretha 
subject to answer New York three o'clock today Savannah Bristol 13/- 
full cargo loading and discharglng as fast as the steamer can 5% total com- 
missions telegraph instantly whether you entertain this business. 

August 14th. 
Bennett to Sloman: Margaretha we repeat offer. 

August 15th. 
Calo to Sloman: 13/- too low if you can increase offer I prefer Mediter- 
ranean. 

August lôth. 
Sloman to Bennett: Margaretha your rate is too low impossible to work 
basiness at your figures owners prefer Mediterranean. 

August 18th. 
Calo to Sloman: Margaretha free in August would accept Savannah Bris- 
tol if better impossible 13/- full cargo including hold for merchandise. 
Urgent answer. 
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August 18th. 
Sloman to Bennett: Margaretha owners say If you cannot do better accept 
Savannah to Bristol ,13/-. 

August ,18th. 

Bennett to Sloman: Margaretha we conflrm charter answer lf ail is in 
order. 

August 19th. 
Sloman to Bennett: Margaretha wlll telegraph as soon as we hear from 
owners. 

August 19th. 
Calo to Sloman: Failing freight Satannah offer frelght possibly petroleum 
for Mediterranean. 

August 19th. 
Sloman to Calo: New York telegraphs we hâve chartered Margaretha 13/- 
Savannah Bristol full cargo merchandise impossible better nothing offering 
petroleum telegraph instantly that everything in order. 

August 19th. 
Calo to Sloman: Agreed I give orders to Margaretha presently New York 
to sail to Savannah advise charterers to negotiate directly with the captain 
telegraph me urgently name of charterers. 

As soon as the owner learned that solid cargo was to go into the 
tanks he repudiated the charter entirely. It is said that his cable of 
August 18th, by expressly mentioning merchandise for the forward 
hold, plainly showed Sloman that he was expecting liquid cargo in the 
tanks. If the use of the words "merchandise in the forward hold" 
was intended to express this distinction, the owner should hâve per- 
ceived from Sloman's answer, "Full cargo merchandise * * * noth- 
ing offering petroleum," that the whole cargo was to be merchandise 
and none of it oil. The agency to charter was spécial, and the burden 
lay upon the libelants to prove the authority of Bennett, Walsh & Co. 
and of Rob M. Sloman to sign the charter party for Calo. But we 
agrée with the District Judge that they hâve done so by the cables. 
Thëy show that Calo authorized the charter party to be signed for the 
cargo offered by the libelants, and, although he was laboring under a 
mistake as to its character, it was a mistake which greater care and at- 
tention on his part would hâve prevented. Everybody concerned was 
acting in good faith, and the decree is affirmed, with interest and costs. 



ÏIAMILTON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 12, 1909.) 

No. 126 (5,108). 

1. CUSTOMS DUTIES (§ 36*) CLASSIFICATION— LACE PAPER— "PAPEB" — "MANU- 
FACTURES OF Papek." 

Plain paper was stamped by a single opération into shapes with lace- 
like effects, which are known as tops or doilies, and are used for placing 
on the tops of packages of candy, fruit, etc., or under flnger bowls. 
Plain paper might hâve been used for the same purpose, except that it 
would not hâve been so pleasing. Eeld that, as the improvement of the 
original material had not interfered with its distlnguishing characteristics, 

•For other cases see same toplc & t kumbee In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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lt was dutiable as "paper," rather than as "manufactures of paper," 

under Tariff Act July 24, 1897, e. 11, § 1, Schedule M, pars. 403, 407, 30 

Stat. 189 (U. S. Comp. St. 1901, p. 1673). 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 36.* 
For other définitions, see Words and Phrases, vol. 5, p. 4362: vol. 6, 

pp. 5160-5161.] 

2. Otjstoms Dûmes (§ 36*) — "Pbintbd Matteb." 

Paper used for box tops and simllar purposes was printed with trade- 
marks and business names and addresses, and in some instances with 
floral or other décorative designs. Held, that the authorities would justi- 
fy its classification as "printed matter," under Tariff Act July 24, 
1897, c. 11, § 1, Schedule M, par. 403, 30 Stat 189 (U. S. Comp. St. 1901, 
p. 1673). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 36.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5563-5564; 
vol. 8, p. 7763.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the circuit 
court affirming a décision of the Board of General Appraisers (G. A. 
6,674, T. D. 28,479), which approved the action of the collector of the 
port of New York in assessing certain importations as manufactures 
of paper under Tariff Act July 24, 1897, c. 11, 30 Stat. 151 (U. S. 
Comp. St. 1901, p. 1626). 

William B. Dungan (Everit Brown, of counsel), for appellants. 
J. Osgood Nichols, Asst. U. S. Atty. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The relevant paragraphs are: 

"402. Paper hangings and paper for screens or fireboards, and ail other 
paper not specially provided for in this act, twenty-five per centum ad valorem. 

"403. Books of ail kinds, including blank books and pamphlets, and en- 
gravings boùnd or unbound, photographs, etchings, niaps, charts, music in 
books or sheets, and printed matter, ail the foregoing not specially provided 
for in this act, twenty-five per centum ad valorem." 

"407. Manufactures of paper, or of which paper is the component material 
of chief value, not specially provided for in this act, thirty-five per centum 
ad valorem." 

The importations are apparently the same as those before the Cir- 
cuit Court in United States v. Hensel, 152 Fed. 578, a décision which 
was not appealed. As shown by the samples, the articles are paper. 
Ail of them hâve been stamped from plain paper, by a single opération, 
at one and the same time, into shape with lace-like effects. They are 
used for placing on the tops of boxes or baskets of candy, raisins, 
fruit, or the Hke, to improve their appearance, or for putting under 
finger bowls ; and hence they are called "tops" or "doilies." The plain 
paper might just as well be used for the same purpose, only it would 
not be so attractive. Except for the pleasing effect, it has been in no 
wise changed. It is still paper. It has not been made into an article 
having another use, as it would if manufactured into an envelope, a 
bag, or a box. In De Jonge v. Magone, 159 U. S. 562, 16 Sup. Ct. 

•For other cases see same topic & 2 number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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1Î9, 40 t. Ed. Ô60, paragraph 392 of the tariff act of 1883 (Act Mardi 
3, 1883, c. 121, § 6, Schedule M, ; 32 Sfat. 510) was under considération. 
It provided, as .does paragraph 402, supra, for "paper hangings and 
paper for screens and fireboards, * * *■ and ail other paper, not 
specially provided for." The court held that it covered paper that had 
been coated, colored, and embossed to imitate lèather, and also paper 
which had been' coated with flock to imitate velvet, saying: 

"While, directly speaking, the products in question might be terined manu- 
factures of the particular variety of paper stock employée! as their basis, yet 
the résultant product of such manufacture was a higher and better grade of 
paper." 

The same principle has found expression in numerous other cases, 
where the original material has been improved without ihterfering 
with its distinguishing characteristics. Murphy v. United States (C. 
C. A.) 162 Fed. 871;; United States v. Pierce, 147 Fed. 199, 77 C. C. 
A. 425; United States v. Knipscher and M. S. D. Company (C. C.) 
152 Fed. 590; Brattss & Co. v. United States (C. C.) 120 Fed. 1017; 
Tilge v. United States (C. C.) 115 Fed. 254. There is no reason to 
suppose that Congress used the words "ail Other paper" in paragraph 
402, supra in association with "paper hangings and paper for screens," 
with any différent meaning from that given to it when used in para- 
graph 392 of the act of 1883 îfi a like association; and we are of the 
opinion that the articles in suit are covered by the phrase. 

Some of the articles hâve been prînted with the trade-rnarks, name, 
and address of the manufacturer, and in some instances with floral or 
other décorative designs. It is conterided by the importer that they are 
"printed matter," under paragraph 403, supra. The authorities war- 
rant such classification. Arthur v. Moller, 97 U. S. 365, 24 L. Ed. 
1046; Bonté v. Seeberger (C. C.) 31 Fed. 884. But the question is 
académie, since paragraphs 402 and 403 impose the same rate of du- 
ty. The government relies upon Kraut v. United States (C. C.) 134 
Fed. 701, affirmed by this court 142, Fed. 1037, 71 C. C. À. 684. The 
articles in that case were not merely paper.; They had been manufac- 
tured into a distinct article- — bagâ— for use as such, and were dutiable 
as manufactures of paper; thé printing on them being merely inci- 
dental. 

The décision is reversed. 



B. F. DRÀKENFELD & CO, v. UNITED STATES. 
(Circuit Court of Appéals, Second Circuit January 12, 1909.) 
' ;\ No. 133 (4,992). 

Customs DtmÉs $ 36*)-^Classifipatios— DuptEX Papeb— "Papeb"— "Manu- 

FAOtUEES^ÔÏ PAPEK." 

S6-calle"d duplex lithographie transfer paper, which la used in trans- 
ferring decalcomania designs to pottery, and is produced by pasting togeth- 
er two sheets of paper, one coated with a gumtûy substance and the other 
uhcpated, is "paper," rather than "manufactures of paper," under Tariff 

•For other eues se* same topic & ! numbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe* 
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Act July 24, 1897, c. 11, § 1, Schedule M, pars. 403, 407, 30 Stat. 189 (U. 
S. Comp. St. 1901, p. 1673). 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. §§ 115-120 ; 
Dec. Dig. § 36.* 

For other définitions, see Words and Phrases, vol. 5, p. 4362 ; vol. 6, pp. 
5160-5161.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, Southern District of New York, affirming a décision of the 
Board of General Appraisers, which approved the action of the col- 
lecter of the port of New York in classifying certain importations for 
duty as manufactures of paper, under Tarifï Act July 24, 1897, c. 11, 
30 Stat. 151 (U. S. Comp. St. 1901, p. 1626). 

The following is the opinion of the court below : 

PLAIT, District Judge (orally). The merchandise in question is lnvolced 
and known as "duplex litho transfer paper." It was assessed for duty at 35 
per cent, ad valorem under paragraph 407 of the tarlff act of 1897 (Act July 
24, 1897, c. 11, § 1, Schedule M, 30 Stat. 189 [U. S. Comp. St. 1901, p. 1673]) ; 
the importera In thelr protest claiming the same properly dutiable at 25 per 
cent, ad valorem under paragraph 402 of said act Other claims were set 
forth in the protest, but were not insisted upon by counsel upon argument 
Said paragraphs are as folio ws: 

"407. Manufactures of paper, or of which paper is the component material 
of chief value, not specially provided for in this act, thirty-five per centum 
ad valorem." 

"402. Paper hangings and paper for screens or fireboards, and ail other 
paper not specially provided for in this act, twenty-flve per centum ad 
valorem. * * * " 

Counsel for the importers relies chiefly upon De Jonge v. Magone, 159 U. 
S. 562, 16 Sup. Ct. 119, 40 L. Ed. 260, as décisive of the question herein. 
In the record the parties hereto stipulated "that the merchandise covered by 
protest 229,768 [which is the protest in question herein] consists of duplex 
transfer paper manufactured of two sheets of paper pasted together, one coat- 
ed with a gummy substance, and the other uncoated," etc. It would seem 
that we hâve a différent article hère from that involved in the De Jonge Case. 
It has gone beyond it, and has beeoine a distinct article in itself, as the 
resuit of the process of manufacture it has nndergone. 

The décision of the Board of General Appraisers is afflrmed. 

Comstock & Washburn (Albert H. Washburn, of counsel), for ap- 
pelants. 

J. Osgood Nichols, Asst. U. S. Atty. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The relevant paragraphs are 402, cov- 
ering "paper hangings and paper screens or fireboards, and ail other 
paper not specially provided for," and 407, "manufactures of paper, or 
of which paper is the component material of chief value." The article 
in question consists of so-called "duplex lithographie transfer paper," 
produced by pasting together two sheets of paper; one coated with a 
gummy substance, and the other uncoated. It is used in the manufac- 
ture of ceramic decalcomanias ; the designs being printed on the gum- 

"Kor other cases see same toplc & i numbek in Dec. & Am, Digs. 1907 ta date, & Rep'r Indexe» 
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my side and transferred to pottery ware. It is bought and soîd as 
"duplex litho transfer paper." 

What we hâve said in the opinion in Hamilton v. United States 
(handed down herewith) 167 Fed. 796, applies with equal force to this 
transfer paper. It is still paper, and is as much within the classifica- 
tion of paragraph 402 as was the coated, colored, and embossed paper 
of De Jonge v. Magone, 159 U. S. 562, 16 Sup. Ct. 119, 40 L. Ed. 260, 
within paragraph 392 of the act of 1883 (Act March 3, 1883, c. 121, 
§ 6, Schedule M, 22 Stat. 510). The Board of General Appraisers was 
of the same opinion, but felt constrained by the décision of the Cir- 
cuit Court, Northern District of California, in Stratton v. Olcovich, 
T. D. 26,339, to classify it as a manufacture of paper. We hâve ex- 
amined the citation, which contains no argument, and which we find 
unpersuasive. 

The décision is reversed. 



UNITED STATES T. BERLINGER, BROWN & MEYER, 

(Circuit Court of Appeals, Second Circuit February 16, 1909.) 

No. 142 (4,855). 

Customs Duties (§ 26*) — Classification— Millineby Abtmles— Advanced— ' 
Maitufactured "Abticles in Part of Métal"— "Feathebs Advanced ou 
Manufactubed." 

Millinery articles, made almost wholly of feathers, but containing a 
small quantity of wire, "Which was an important featuré of their construc- 
tion, are dutiable as "articles in part of métal," under Tariff Act July 24; 
1897, c. 11, § 1, Schedule C, par. 193, 30 Stat. 167 (U. S. Comp. St. 1901, 
p. 1645), rather than as "feathers advanced or manufactured," under 
Schedule N, par. 425, 30 Stat. 191 (U. S. Comp. St. 1901, p. 1675). 

[Ed. Note. — For other cases, see Customs Duties, Cent Dig. § 59; Dec. 
Dig. § 26.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

There was no opinion below; the court affirming a décision of the 
Board of United States General Appraisers (G. A. 6,537, T. D. 27,- 
888), which had reversed the assessment of duty by the collector of 
customs at the port of New York. The opinion of the Board of Gen- 
eral Appraisers reads as follows : 

McCLELLAND, General Appraiser. The merchandise which is the subject 
of thèse protests was assessed for duty at the rate of 50 per cent, ad valorem 
under the provisions of Tariff Act July 24, 1897, c. 11, § 1, Schedule N, par. 
425, 30 Stat 191 (U. S. Comp. St. 1901, p. 1675). Various claims are made 
for rates of duty other than that assessed. The exhibits are described as 
"wings," "sweeps," "pompons," "hats," and "birds." Ali of them are made 
principally of feathers, which concededly hâve been advanced by various pro- 
cesses beyond the crude state ; but wire is also a component in the construc- 
tion of ail of the articles, cotton and buckram being componeiits in some of 
them. The question at issue is whether duty was properly assessed on the 
merchandise as feathers, dressed, colored, or otherwise advanced or manu- 
factured in any manner. 

The évidence shows that each article is artiflcially constructed ; and it is 
contended on behalf of protestants that, since the only provisions for feathers 

•For other cases see same topio & i numbbk lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fn the existing tarife act are eontained in paragraph 425, and thèse being only 
for feathers crude, manufactured, or ornamental, it was an unwarranted 
stretch of thèse provisions to classify thereunder articles made of feathers 
and other materials, even though feathers be in f act the component thereof of 
chief value. In G. A. 6,467 (T. D. 27,673) the board recently passed upon a 
similar question involving the classification of feather boas, which were made 
by stringing feathers upon a cord, and the conclusion in that case was that, 
since the boas were made of dressed feathers and cord, the feathers being 
the component material of chief value, there being no spécial provision for 
manufactures of feathers, they were properly dutiable at the rate of 50 per 
cent, ad valorem, as provided in paragraph 425, under the application of the 
provision of section 7 of said act (30 Stat. 205 [U. S. Comp. St. 1901, p. 1694]), 
which reads: "And on articles not enumerated, manufactured of two or more 
materials, duty shall be assessed at the highest rate at which the same would 
be chargeable if composed wholly of the component material of chief value." 

This case, bowever, présents a différent situation. Like the boas, thèse 
articles are manufactures in chief value of feathers and not specially provided 
for ; but it is not to be overlooked that métal wire plays an important part 
in their construction. The respective shapes of the articles are due almost, 
if not entirely, to the use of such wire, and this forces us to consider whether, 
in the absence of any more spécifie provision, such merchandise is not provided 
for in paragraph 193, Schedule O, 30 Stat 167 (U. S. Comp. St 1901, p. 1645), 
which reads as follows: "Articles or wares not specially provided for in this 
act, composed wholly or in part of iron, steel, lead, copper, nickel, pewter, 
zinc, gold, silver, platinum, aluminum, or other métal, and whether partly 
or wholly manufactured, forty-five per centum ad valorem." 

The merchandise is certainly not directly dutiable under paragraph 425, 
and we are of the opinion that neither of the provisions of section 7 may be 
invoked to make it so, since métal is a component part in the manufacture 
thereof. Hamano v. U. S. (D. C.) 1 Estee's Hawaiian Rep. 344, T. D. 24,94€. 

One of the claims made is that the merchandise is dutiable at the rate of 
45 per cent, ad valorem under the provisions of said paragraph 193, and to 
that estent the protests are sustained. They are overruled in ail other re 
spects, and the décisions of the collecter are modified accordingly. 

J. Osgood Nichols, Asst. U. S. Atty. 

Kammerlohr & Duffy (John Giblon Duffy, of counsel), for appel- 
lees. 

Before LACOMBË, COXE, and WARD, Circuit Judges. 
PER CURIAM. Décision of Circuit Court affirmed. 



BURR v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

No. 144 (4,523). 

OUSTOMS DXJTIES (§ 43») — CLASSIFICATION— FLOBAI, WATERS— "WASTE." 

Floral waters are dutiable as unenumerated manufactured articles, un- 
der Tariff Act July 24, 1897, c. 11, § 6, 30 Stat. 205 (U. S. Comp. St. 1901, 
p. 1693), rather than as "waste," under section 1, Schedule N, par. 463, 
30 Stat. 194 (U. S. Comp. St. 1901, p. 1679). 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 147; Dec. 
Dig. § 43.* 

For other définitions, see Words and Phrases, vol. 8. p. 7408.] 

•For other cases see same topic & g ndmbbe ta Dec. & Am. Digs. 1907 to date, & Ecp'r Indexe* 
167 F.— 51 
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Appeaî from the Circuit Court of the United States for the South- 
ern District of New York. 

The case relates to importations by E. H. Burr at the port of New 
York. The Circuit Court affirmed, without written opinion, a déci- 
sion by the Board of United States General Appraisers (G. A. 6,436, 
T. D. 27,600), which reads as follows: 

McCLELLAND, General Appralser. The merchandlse to which thèse pro- 
teBts relate is lnvolced as "rose water," "orange flower water," "eau de roses," 
and "water of roses." The appralser returned the same as a "médicinal prép- 
aration," and duty was assessed thereon at the rate of 25 per cent, ad valorem, 
under the provisions of Tariff Act July 24, 1897, c. Il, § 1, SchedUle A, par. 
68, 30 Stat 154 (U. S. Comp. St. 1901, p. 1631). Protestant malces various claims 
for duty other than that assessed, and among them that the merchandlse Is 
an unenumerated manufactnred article, and therefore subject to duty at the 
rate of 20 per cent ad valorem^ under section 6 of said act (30 Stat. 205 [U. 
S. Comp. St 1901, p. 1693]). 

From thé record before us we are satisfled that the merchandlse is slmilar 
to that whieh was the subject of Abstract 8,898 (T. D. 26,857), wherein it was 
held that the merchandise was Uable to duty at the rate of 25 per cent, ad 
valorem under the provisions of paragraph 68. Said décision was appealed 
to the United States Circuit Court (Buler v. U. S. [No. 4,149] 147 Fed. 765, 
T. D. 27,428), and the décision of the board was reversed; it belng held that 
the merchandlse was an unenumerated manufactured article, and subject to 
duty at the rate of 20 per cent ad valorem/ under said section 6. 

Following the ruling of the court, we.sustain the claim for duty at the rate 
of 20 per cent ad valorem, and the décision of the collecter is reversed ac- 
cordingly. 

The importer, being dissatisfied with the aforesaid ruling of the 
Board, contended that the merchandise in dispute should hâve been 
classined as "waste," under Schedule N, par. 463 of said act (30 Stat. 
194 [U. S. Comp. St. 1901, p. 1679]). This contention was overruled 
by the Circuit Court, whereupon the importer appealed to the prés- 
ent court. 

Comstock & Washburn (Albert H. Washburn, of counsel), for ap- 
pellant. 

D. Frank Lloyd, Asst. U. S. Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Décision' of Circuit Court affirmed. 



ECKSTEIN v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 12, 1909.) 

No. 106 (4,335). 

1. Customb Ddties (8 44*) — Classification— Artificial Horsehaib— Simili- 
tude. 

Artiflcial horsehair is dutlable as cotton yarn by similitude, under 
Tariffl Act July 24, 1897, c. 11, § 1, Schedule I, par. 302, 30 Stat 173 
(U. S. Comp. St. 1901, p. 1655), rather than as "sllk yarn" by similitude, 
under Schedule L, par. 385, 30 Stat 185 (U. S. Comp. St. 1901, p. 1668). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 44.*] 
•For other cases see same topic & S numeeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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2. CUSTOMS DUTIES (§ 44*)— SIMILITUDE— RESEMBLANCE IN USE AWD MATEBIAL. 

Within the meaning of the similitude clause In Tariff Act July 24, 
1897, c. 11, § 7, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1693), artificial 
horsehair resembles cotton yarn in material, because each is composed 
alraost entirely of cellulose, and in use, because both are largely used in 
making braids, etc. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 44.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The décision below (160 Fed. 287) affirmed a décision by the Board 
of United States General Appraisers (G. A. 6,387, T. D. 27,442), 
which had affirmed the assessment of duty by the collecter of customs 
at the port of New York. 

Comstock & Washburn (Albert H. Washburn, of counsel), for ap- 
pellant. 
J. Osgood Nichols, Asst. U. S. Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The merchandise in question is artificial 
horsehair. It is made out of cotton waste, just as artificial silk is; 
and the process of manufacture is the same, namely, the cotton waste 
is chemically dissolved, and the solution forced through fine apertures 
solidifying into filaments when they reach the air, which are then 
grouped or twisted together into artificial silk. In making horsehair 
the solution is forced into water first, where the filaments are grouped 
together into one single thread before they solidify. It is conceded 
that artificial horsehair is not enumerated in the tarifï act, not being 
silk yarn under Act July 24, 1897, c. 11, § 1, Schedule L, par. 385, 
30 Stat. 185 (U. S. Comp. St. 1901, p. 1668) nor cotton yarn under 
paragraph 302. The government has classified it under the basket 
clause (section 6) as a manufactured article not enumerated or pro- 
vided for in the act, whereas the importer contends it should be classi- 
fied under section 7 as a nonenumerated article similar to cotton yarn. 

We hâve held in Hardt von Bernuth & Co. v. United States, 146 
Fed. 61, 76 C. C. A. 638, that artificial silk should be so classified. 
The judge of the Circuit Court affirmed the government's classifica- 
tion, distinguishing that case on the ground that artificial silk was 
found to be a yarn, whereas artificial horsehair, being solid, and not 
composed of twisted or spun filaments, is not a yarn. Admitting that 
this is so, still artificial horsehair is like cotton yarn in material, each 
being composed almost entirely of cellulose, and like it in use, being 
largely used as glazed cotton is in making hat braids, shoe laces, bind- 
ing braids, tapes, and imitation horsehair. We think thèse resem- 
blances establish its similitude to cotton yarn, even if the texture of 
the two articles is différent. . It is no ground for abandoning the tests 
of similitude established by Congress that their application may re- 
suit in artificial horsehair, colored, bleached, or dyed, etc., always pay- 
ihg the lowest duties under paragraph 302, while artificial silk and 

•For other cases see same toplc & J numbes in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe* 
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cotton yafn pay duties increasing according to the number of threads 
of which they are çomposed. United States y. Wing & Evans, 167 
Fed. 317. 
,The judgment is reversed., 



SOHMID V. DOHAN. 

(Circuit Court of Appeals, Second Circuit January 12, 1909.)" 

No. 113. 

L Appeai. and Ebeob (S 1008*) — Eevœw — Questions of Fact— Concltjsivk- 

NESS OF FlNDINOS. 

Where an action at law is tried by a Circuit Court without a Jury by 
Btipulation, a gênerai flnding is conclusive in the appellate court on ail 
Questions of fact 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3955- 
3969; Dec. Dig. § 1008.*] 

2. Limitation of Actions (§ 95*) — Action by Principal fob Accountinq — • 
Limitation. 

Where imported merchandise is sold by the importer "in bond, actual 
duty" and ail refunds of dutiea belonging to the purchaser, the importer 
becomes his agent for their collection; and, since the purchaser cannot 
recover them f roni his agent wlthbut demand, limitation does not begin to 
run against an action for their reèovery until he has knowledge that they 
haVe been collected by the importer. 

[Ed. Note.— For other cases, see Limitation of Actions, Dec. Dig. § 95.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the Circuit Court in favor of défendant in error, who was plaintifï be- 
low. 

Einstein, Townsend & Guiterrrian (B. F. Einstein, of counsel), for 
plaintiff in error. 

Howard T. Walden, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The action was brought to recover cer- 
tain sums of money which had been recovered by Schmid from the 
government for excess of customs duties paid on various importations 
of tobacco. At the time such duties were collected the government 
classified the tobacco in a manner which the courts subsequentjy held 
not to be in conformity with Tariff Act July 24, 1897, c. 11, 30 Stat. 
151 (U. S. Comp. St. 1901, p. 1626). Having preserved his rights by 
timely protests, the importer eventually recovered the amount im- 
properly exacted from him. 

The several lots of tobacco with which this suit is concerned were 
sold from time to time by Schmid to Dohan, and the main point in issue 
at the trial was as to the terms of sale. The défendant contends that 
they were sold at the "long price," which means that the price paid 
was for the goods with duty paid on them. It is conceded that on 

•For other «ses see urne topic & { nvubbb lu Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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such a sale any refunds of duty subsequently obtained would belong 
to the importer. Plaintif! contends that the terms were "in bond, ac- 
tual duty," in which case ail refunds of duty would go to the purchas- 
er. The cause was tried by the court without a jury, and the record 
contains no agreed statement of facts and no spécial finding of facts. 
The practice in such cases is indicated in Lehnen v. Dickson, 148 U. S. 
71, 13 Sup. Ct. 481, 37 L,. Ed. 373 : 

« * * * Tlie ru i ni g g f the court in the progress of the trial of the cause, 
if excepted to at the time, and duly presented by a bill of exceptions, may be 
reviewed by the court upon a writ of error, * * * and, when the finding is 
spécial, the review may extend to the sufficiency of the facts found to support 
the judgment ; * * * but, if there be no spécial flndings, there can be no 
inquiry as to whether the judgment is thus supported. We must accept the 
gênerai finding as conclusive upon ail matters of fact, precisely as the verdict 
of a jury. * * * No mère récital of the testimony, whether in the opinion 
of the court or in a bill of exceptions, can be deemed a spécial finding of facts." 

There are seven assignments of error. The first is to allowing the 
plaintif?, when examined as a witness, to testify that he first knew of 
défendant getting any refunds from the government for excess of to- 
bacco duties about January 26, 1900. The question being objected to, 
plaintiff's counsel stated that to one of the claims the statute of limi- 
tations was set up as a bar, and he wished to show that his client had 
no knowledge of the transaction. Thereupon the court stated that the 
objection was overruled without passing on the point of law, saying: 
"You can raise that point afterwards." To which disposition of the 
question exception was reserved. Even if it was error to admit the 
testimony, the error is manifestly harmless. Subsequently, at the close 
of plaintiff's case, defendant's counsel asked for a dismissal of the 
complaint so far as lot 109 is concerned, on the ground that claim for 
it is barred by the statute of limitations. The court denied the mo- 
tion "at the présent time," saying that it would "take it into considéra- 
tion on the whole case." No exception was reserved, and we do not 
find in the record any further référence to the matter or any exception 
taken. Under thèse circumstances there seems to be nothing to which 
the sixth assignment of error would apply. It allèges error in allowing 
plaintiff to recover on lot 109, against which défendant had pleaded 
the statute of limitations. But, if the point be sufficiently presented, 
there is no merit in it. The case is not like Wood v. Young, 141 N. 
Y. 211, 36 N. E. 193, cited on the brief. Under "actual duty" terms 
of sale, the importer became the agent of the purchaser, to make pro- 
test in due form, to retain lawyers, and to prosecute the claim before 
Boards of Appraisers and in the courts, being entitled to reimburse 
himself out of the proceeds. Demand was a necessary prerequisite 
to recovery, and the plaintiff was in no position to make demand till he 
learned the facts. The remaining assignments aver that it was error 
to hold that the several sales were upon agreement to pay "actual 
duty." There being no spécial findings, we must accept the gênerai 
finding as conclusive upon ail questions of fact. There is nothing, 
therefore, presented by thèse assignments. 

The judgment is affirmed. 
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•■,■:.-' JACKSON & S. TRACTION CO. v, GREEN. 

(Circuit Court of Appeals, Second Circuit. January 12, 1909.) 

No. 128. . ■.,,.' 

Street RaiiAoads (§ 57*) — Action on Intekest Coupons— Evidence of PAY- 
MENT. . :' . 

Evidence cpnsidered, and held not to sustain the deïense of payaient 
in an action on coupons from street railroad bonds. 

[Ed. Note.— For other cases, see Street Railroads, Cent Dig. § 141 ; Dec. 
Dig. § 57.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error from a judgment in 
favor of défendant in error, who was plaintiff below. The action was 
brought -upon $10,000 of coupons on bonds of the défendant company, 
and verdict was directed in plaintifï's favor. 

Griggs, Baldwin & Pierce (Franklin Pierce, of counsel), for plain- 
tiff in error. 

Rumsey, Sheppard & Ingalls (John S. Sheppard, Jr., and Russel 
R. Vaugnn, of counsel), for défendant in error. 

Before LÀCOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The uncontradicted testimony, in con- 
nection with the averments of the answer shows that in the spring of 
1901 défendant corporation issued 400 "5 per cent, bonds, with coupons 
attached, and turned them.over to one Bpland and, his associâtes. 
Boland had bought the railroad property at receiver's sale and turned 
it pver te défendant. The syndiqate consisted of Boland, Cochen, 
Lewis, McCarthy, Flynn, and another, and the answer. admits that 
they "owned the bonds." They hypothecated the bonds, apparently 
sopn after their issue, with the North American Trust Company as 
security for a loan of about $300,000 made upon a, note signed by 
three or fourrnembers of the syndicate. We do not understand that 
it is contended that Boland and his associâtes were not bona fide hold- 
ers of the bonds, for value, withqut notice, and before maturity. Cer- 
tainly the answer and testimony,, taken together, fully establish that 
proposition, , Moreover, it is indisputable upon the proof that long 
before the coupons in, question fell due the trust company were bona 
fide holders for^value of bonds and coupons. The plaintiff having at 
the trial presented and put in évidence thèse very coupons, then in 
his possession,, was prima facie entitled to recover, and we find no 
évidence in the record to controvert his ownership of them, nor, to 
show that -he, was himself a party to anyfraud or illegality affecting 
the bonds or ; coupons. The answer admitted that payment had been 
duly demanded,, Under thèse circumstances he was entitled to a ver- 
dict, unless some défense to his claïm was established. ; , ,,, , 

The only défense set up in the answer is "payment." , It is alleged 
that on October 8, 1901, after the coupons were due and payable, and 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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still undetached from the bonds, and while bonds and coupons vvere 
owned by Boland and his associâtes, who were also ovvners of prac- 
tically ail the stock, they agreed with défendant for a valuable con- 
sidération that the net earnings of the défendant then on hand, amount- 
ing to $33,336.95, should be transferred to the surplus account, and 
that therefrom there should be an 8 per cent, dividend on the stock, 
and that said money so paid out as a dividend should also be a pay- 
ment of the coupons, and said coupons should thereupon become and 
remain the property of défendant. Of course no such agreement could 
operate to impair the title of the trust company, which held the coupons 
as well as the bonds, as collatéral, and which was under no obligation 
to part with coupons, even though interest on the note was paid. The 
trust company, however, elected to give up the coupons without being 
paid for them, more than a month after they were due (November 7, 
1901), detached them from the bonds, and turned them over to Flynn, 
who acted for the syndicate, and who had paid interest on the note. It 
is not unusual to allow a person who has pledged bonds as collatéral 
and who keeps his interest charges paid up to take the coupons as 
they fall due. 

The only testimony offered in support of the défense pleaded in 
the answer is the following: The minute book of the board of di- 
rectors showed that at a meeting held October 8, 1901, Boland and 
two other directors being présent, the secretary reported that the net 
earnings amounted to $33,336.95 up to October lst, and suggested 
that this âmount be transferred to the surplus account, also a dividend 
of 8 per cent, on the capital stock be paid out of the surplus, and that 
Mr. Boland moved that such a disposition be made, which was carried 
unanimously. The capital stock was 3,000 shares (of which Boland 
held ail but 4), and an 8 per cent, dividend on it would amount to 
$24,000 only. The secretary testified that the dividend was paid as 
directed, but that he did not know whether it was turned back by the 
stockholders for further development purposes. Boland, who was 
président of the company, being called as a witness, testified : 

"VYe made only this issue of bonds, and it was with the understanding that 
as long as thèse bonds 'îad to be hypothecated, that the company was earn- 
ing Its dividends, that the coupons should be eut from time to time as they 
matured, and that the surplus of the earnings of the road should remain in 
the company for construction." 

This was struck out— it was not responsive to any question — and 
défendant reserved an exception. Flynn testified that he took the 
coupons ofï to secure the payment of the interest on the loan, and 
that subsequently a new loan on the same collatéral was secured from 
Coler & Co., and the trust company loan taken up. The court ex- 
cluded certain records of the board of directors touching the issue 
of the stock and bonds. The resolution directed a delivery of the 
whole séries of bonds to the président, to be used by him in paying 
off the holders of bonds of a former issue and for the completion 
of the railway to Michigan Center and Grass Lake. Exception was 
reserved to the exclusion, but the évidence has manifestly nothing to 
do with the défense of payment. Boland, when asked if he had a 
conversation with Flynn about the coupons, said that he had "the only 
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one he could remember" ; but, when it appeared that such conversa- 
tion antedated, not only the delivery of the bonds, but even the exécu- 
tion of the mortgage, the court quite properly excluded it. He also 
said that he had "a conversation with référence to what should be 
done with the coupons" with McGarthy; "nothing further than that 
they should be eut off." The court refused to allow Boland to testify 
what he did with the money received from the trust company, and 
exception was reserved. The court also refused to allow two of the 
firm of Coler & Co. to testify as to what Flynn and McCarthy said 
to them in November, 1901, about the coupons, and exception was 
reserved. It is apparent from the above statement that no évidence 
was put in or offered which tended to support the averments of pay- 
ment in the answer. 

We find no weight in defendant's contention that the bonds and cou- 
pons are nonnegotiable. Moreovër, no such défense was pleaded. 

The judgment is affirmed. 



In re GOLDBERG. 

(Circuit Court of Appeaïs, Second Circuit January 12, 1909.) 

No. 123. 

Bankeuptcy (§ 461*)— AppEAt— Time for Taking. 

The 10 days allowed for an appeal from a judgment making an adjudica- 
tion of bankruptcy by Bankr. Act July 1, 1898, c. 541, § 25a (3), 30 
Stat. 553 (U. S. Comp. St. 1001. p. 3432), cannot be extended by means of 
a motion to vacate the judgment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 920 ; Dec. Dig. 
§ 461.* 
Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C. 
- °- À -9.] .■ J ..^- i __ J .:_L.-.. • 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York. 

Samuel J. Rawak, for petitioner. 
Walter T. Kohn, for the State Bank. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. This is a. pétition by the bankrupt to revise an or- 
der of the District Court, Southern District of New York. On March 
6, 1907, petitioner was adjudicated a bankrupt. He did not appeal, 
and the time limited by the statute (Act July 1, 1898, c. 541, § 25a 
(3), 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]) for taking an ap- 
peal expired in March, 1907. A year later, March 23, 1908, he moved 
the District Court to vacate the order of adjudication; his application 
was denied. This is merely an attempt indirectly to extend the time 
within which to review the adjudication of bankruptcy. That cannot 
be done. Matter of Berkebile, 144 Fed. 577, 75 C. C. A. 333. 

Order affirmed. 

•For other cases see same topic & § number in Dec. & Am. Digs. 190? to date, & Rep'r Indexe* 
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HAMMOND LUMBEB 00. v. SAILORS' UNION OF THE PACIFIO et al. 

(Circuit Court, N. D. Califomia. January 20, 1909.) 
No. 13,919. 

1. Contempt (§ 40*)— Natuke of Proceedings to Punish— Evidence— "CRIM- 

INAL PROCEEDING." 

A proceeding against meinbers of labor unions to punish them for con- 
tempt for prosecuting a criminal conspiracy to violate an injunction, grant- 
ed by the court in a civil suit, restraining them from interfering with tlie 
business or employés of the complainant therein, is a criminal proceeding 
within the meaning of Rev. St. § 860 (U. S. Comp. St. 1901, p. 661), which 
provides that no discovery or évidence obtained from a party or witness 
by means of a judicial proceeding shall be given in évidence or in any 
raanner used against him in any court of the United States in any crim- 
inal proceeding. 

[Ed. Note. — For other cases, see Coirtempt, Cent. Dig. § 124; Dec. Dig. 
§ 40.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1751-1753 ; vol. 
8, p. 7623.] 

2. Criminal Law (§ 42*)— Evidence— Judicial Admissions. 

To entitle a party in a criminal proceeding against him in a fédéral 
court to invoke the protection of Rev. St. § 860 (U. S. Comp. St. 1901, p. 
661), providing that no discovery or évidence obtained from a witness by 
means of a judicial proceeding shall be given in évidence or in any raan- 
ner used against him in any court of the United States in any criminal 
proceeding, to exclude testimony given by him in another court in obédi- 
ence to a subpœna, it is not necessary that he should hâve claimed the 
privilège of the statute when such testimony was given, and when he may 
hâve had no reason to suppose that an attempt would ever be made to 
use it against him. It is sufflcient if he claim the exemption at the time 
the évidence thus obtained is first sought to be so used contrary to the 
statute. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 45; Dec. 
Dig. § 42.*] 

Proceeding to Punish for Contempt. 
See, also, 149 Fed. 577. 

This is a proceeding to hâve punished for contempt the respondents here- 
inafter named, for the alleged violation of certain injunctive orders heretofore 
granted in the above-entîtled cause. The material facts are thèse: 

On July 9, 1906, the complainant filed its bill in this court against the 
Sailors' Union of the Pacific, Pacific Coast Marine Firemen's Union, Marine 
Cooks' and Stewards' A-ssociation, Andrew Furnseth, Walter McArthur, and 
a large number of other individuals named therein as défendants, setting 
up that complainant was engaged in the coast shipping and sea-carrying trade 
for passengers and freight between the port of San Francisco and other ports 
of California, and in such business ovvned and employed certain vessels, with 
a large amount of capital invested therein and in said trade; that the de- 
fendants Sailors' Union of the Pacific, Pacific Coast Marine Firemen's Union, 
and Marine Cooks' and Stewards' Association were each and ail corporations 
composed of large membership, with their principal offices or headquarters 
at the port of San Francisco, the members of which were ail seafaring men 
following divers occupations as such; and that said défendant corporations, 
with the individual défendants named in the bill, had confederated, colluded, 
and conspired together for the purpose of injuring, obstructing, and inter- 
fering with the business of complainant, and preventing complainant from 
peaceably pursuing the same, and had by violence, intimidation, and other 
unlawful means, taken and had in pursuance of said conspiracy, interfered to 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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prevent complainant from securlng crews to nian its ships, or laborers to load 
or discharge them, to such an extent as to greatly iuterrupt, demoralize, and 
destroy complainant's ability to conduet Its said business, and to its greut 
and irréparable injury and damage. A uumber of spécifie acts of a violent 
and uni a wf ni character alleged to hâve been connnitted by members of the 
défendant unions, in boarding complainant's vessels and assaulting and in- 
tiœidating its employés, are then set forth, and it is alleged that the de- 
fendants threaten to and will continue to commit acts of like character against 
complainant and its employés, and wijl destroy its ability to carry on its 
business unless restrained by this court. The bill prayed for an injunction 
to restrain défendants from the commission of further acts of the character 
complained of. Upon this bill a subpœna was duly issued and served on the 
two défendants, Sailors' Union of the Pacific and Pacific Coast Marine Fire- 
men's Union, and those défendants alone appeared and madè answer thereto. 
Subsequently, a teniporary restraining order was granted by the court, with 
an order to show cause' why an injunction pendente lite should not issue. 
Thèse orders were served on the défendants, Sailors' Union of the Pacific, 
the Pacific. Coast Marine Firemen's Union, and the Marine Cooks' and 
Stewards' Association, and in due course those défendants appeared in re- 
sponse thereto. None of the individual défendants were served with thèse 
orders, nor did they appear in answer to the same. Thereafter a hearing was 
had on the order to show cause, and the court granted an injunction pendente 
lite, which, Hke its previous restraining order, ran against ail the défendants 
named in the bill, and in substance enjoined and restrained them, their serv- 
ants, agents, and ail persons acting by or under their authority or direction, 
from in any manuer unlawfully interfering with the business of the com- 
plainant, and specifically from interfering by violence, threats, intimidation, 
or other unlawful means with the crews of complainant's vessels, or other- 
wise molesting them or the other employés of complainant, or in any wise 
unlawfully interfering with or obstructing complainant's vessels in the con- 
duet of their legitimate business, either in the bay'of San Francisco or 
elsewhere within the jurisdiction of the court. This writ was served on the 
défendants Sailors' Union of the Pacific, Pacific Coast Marine Firemen's 
Union, Marine Cooks' and Stewards' Association, and on Andrew Furuseth 
individually, but on none of the other individual défendants named in the 
bill., ThereaÇter the complainant filed in the case the pétition on which the 
présent procéeding is based, wherein, after reciting the flling of the bill and 
issuance of the said injunctive orders, it is set forth in substance that the 
conspiracy alleged in the bill was inspired by a strike theretofore inaugurated 
by the défendant unions against the complainant and other shipowners, and 
in prpgress at the filing of the bill, growing out of a controversy between 
the members of said unions and the shipowners on the subject of wages ; 
and that, for the purpose pf carrying out said conspiracy and the prosecutiou 
of said strike, a committeé had been formed by the défendant unions, styled 
a "strike committeé" or "emergency committeé," composed of Andrew Furu- 
seth, the secretary of the défendant Sailors' Union of .the Pacific, as chairman 
and ehief executive head of such committeé, John Carney, secretary of the 
défendant Pacific Coast Firemen's Union, Eugène Steidel, secretary of the 
défendant Marine Cooks' and Stewards' Union, and Walter McArthur, E. A. 
Erickson, John Keane, Harry Lundborg, Edward Anderson, C. C. Simonsen, 
and John I)oe Fulton, ail members of one or the other of said défendant 
unions ; that this committeé was given absolute control and management of 
said strike, with full power to adopt and put in exécution any and ail such 
measures or means as it might deem désirable or expédient to enforce the 
demands of said unions and to carry out the purposes of such alleged con- 
spiracy ; that thé committeé had authorized and directed ail the acts ànd 
things complained of in the bill,- and ail acts and measures set forth in said 
pétition; that it had employed steam launches and manned them with strikers 
from the mémbership of said unions to patrol the bay oï San Francisco as 
pickets in behàlf of said unions, with Instructions to visit complainant's ves- 
sels and thpse of other shipowners, and to interfère with, frighten, and 
ihtiinldatë thé sailors and other employés thereon and deter them from cou- 
tin.ftiiugiisn sufli service, and, where necessary, to employ force to board said 
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vessels and take nien therefrom, and to prevent said vessels from taking 
on or discharging freight or securîng the necessary crews to handle them or 
tlièir cargoes, and generally to harass and impede complalnant and said other 
shipowners in the prosecution of their business ; that the committee had de- 
tailed members of said unions in large uumbers with instructions to picket 
and patrol the various wharves and the entire water front of the city of 
San Francisco for like purposes of interfering with said vessels and their 
employés, to intimldate and deter the latter from service thereon, and to 
assault, beat, and maim them, If necessary, to prevent them from remaining 
in such employment, It is alleged in substance that thèse instructions of 
the committee were fully carried out, and that a gênerai course of unlawful 
and violent interférence with the vessels of complaihant and ptliers and in- 
timidation of their employés was induiged in and pursued by such pickets both 
on the waters of the bay and thé hârbor front, and such course of conduct 
continued without let, hindrance.or interruption alike after the issuance and 
service of the injunctive orders as bef ore, and ail with the f ull knowledge on 
the part of the members of said committee and of said unions of the exist- 
ence of such restraining orders. A large number of spécifie acts against com- 
plainànt and such other owners are alleged, some committed during the 
existence of the temporary restraining order and others after the service of 
the temporary injunetion, many of them accompanied by Personal violence and 
some with bloodshed, through the employment of deadly weapons, and ail 
of them characterized by the use of profane and obscène language and op- 
probrious épithets applied to the employés on said vessels, and, as to this 
complainànt, wholly in dérogation and violation of the terms of said injunc- 
tive orders. 

Upon this pétition the complainànt asked an attachment against Andrew 
Furuseth, Walter McArthur, and the other individuals composing said strike 
committee, and that they and each of them be arrested and brought befor'e 
the court for contempt in violating the orders of the court as therein alleged, 
and that they be punished therefor. A citation having been issued and served 
on the respondents, they appeared and filed separate answers, denying specific- 
ally ail the acts alleged in the pétition, and pleading not guilty to the charge 
of contempt. Thereupon the matter was referred to an examiner to take 
the testimony, and, the évidence having been duly returned, the matter bas 
now been submitted to the court for its considération. 

J. Webster Dorsey and Henry Ach, for petitioner. 

H. W. Hutton, for respondents. , 

VAN FLEET, District Judge (after stating the facts as above). A 
number of questions hâve been argued, and the case in- ail its aspects 
présentée! with marked ability and earnestness. The pivotai question, 
however, by reason of its bearing on the admissibility of certain évi- 
dence; offered by the petitioner before the examiner, is whether this 
proceeding, as it affects thé rights of the respondents, is to be regard- 
ed on the one hand as crimjnal and punitive in character, in which the 
public is interested, or, on the other, as purely civil and remédiai, con- 
cerning alone the parties to the controversy. This question subordi- 
nates ail others, and in the view I take renders the latter largely, if 
not wholly, immaterial. 

It will be observed that the pétition upon which the citation is based 
proceeds, upon the theory, not that the respondents hère sought to:b,e 
heid personally committed the acts chargea as violative of the orders 
in question, but that those acts- were committed by members of the 
défendant unions, as the resuit of an unlawful conspiracy and com- 
bination f ormed for that ; purpose ; that the respondents were parties 
to that conspiracy, and, in their capacity as members of the executive 
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or strike committee referred to in the pétition, had control and direc- 
tion of ail acts and proceedings done and taken in pursuance thereof ; 
and that the acts complained of were thus committed at their instiga- 
tion and upon their procurement. The évidence in its gênerai course 
follows this theory; and it will subserve every présent purpose to 
say with référence thereto that it was quite sufficient to show a most 
flagrant and persistent violation of the orders in question by members 
of the défendant unions in the commission of many spécifie acts sub- 
stantially as charged, and affecting the rights of the complainant, 
with a, full knowledge on the part of those engaged therein of the 
existence of those orders. The évidence was not sufficient, however, in 
its gênerai features, to establish the existence of a conspiracy on the 
part of thèse respondents or connect them with the commission of 
any of the spécifie acts complained of— and more especially if, by 
reason of the nature of the proceeding, the same degree of certainty 
in proof is to be required as obtains in establishing guilt of a crimr 
inal offense — the évidence in that respect being very gênerai, vague, 
and largely hearsay in character. This want being recognized and ap- 
preciated by petitioner, to bridge the gap, it produced and pfïered 
before the examiner a déposition of the respondent Andrew Furuseth, 
thereto fore taken before a notary public in the case of the California 
& Oregon Coast Steamship Company v. Sailors' Union of the Pacific, 
a civil action brought to obtain an injunction, then pending in the 
superior court of the city and county of San Francisco. This déposi- 
tion was given by Furuseth in obédience to a subpœna duces tecum 
servedupôn him requiring him tô appeâr before the notary at a given 
time and place and to produce certain minute books and records in 
his possession as secretary^ of the said Sailors' Union of the Pacific, 
the défendant therein, and there testify as a witness. In obédience 
to the mandate of the subpœna, Furuseth appeared before the notary, 
produced the required records, and was examined as a witness, and 
there gave évidence with référence to the proceedings of the défend- 
ant unions and their strike committee in the conduct of the strike, 
which, whilé not materiàlly ' împlicating the other respondents, does 
tend, when : taken in connection with the other évidence produced be- 
fore the examiriei", to siistàin the petitioner's theory as to the respon- 
sibility of thé' respondent Furuseth for thè gênerai course of the de- 
fendant unions, during the strikeyand complained of as violative of 
the injunction. In brief, while not Connecting him directly with any 
of the spécifie acts of violence alleged, this déposition tends to show 
that as the chièf executive officerof the Sailors' Union, and as head 
of the strike committee, it was his brain that conceived ànd forrïîulated 
the gênerai mèthod pursued by the unions in the strike; that he chiefly 
had to do with furnishing the boats and pickets for the patrolling of 
the water front, and which, from the manner this work was carried 
out by the strikers and their sympathizers, Ied to the most, if not ail, 
of the violence complained of; 

It is on this évidence that petitioner chiefly relies to connect the re- 
spondents with the spécifie acts charged — or, speaking more exactly, 
to connect the- respondent Furuseth with those acts— f or, while pe- 
titioner does not in terms concède the insufficiency of the évidence as 
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to the other respondents, I think from the course of counsel's argu- 
ment it must be held to do so tacitly. Indeed, it is very clearly mani- 
fest from the attitude of petitioner's counsel, as disclosed both by the 
record and on the argument, that it is the conviction and punishment 
of the respondent Furuseth that is the main, if not the only, object 
sought. From the nature of the déposition, therefore, it becomes ma- 
terial to the rights of the respondent Furuseth to détermine whether 
the évidence thus obtained may be considered. 

It was objected beforé the examiner, and is now insisted, that this 
proceeding is distinctly criminal in character, initiated for the pur- 
pose of procuring the punishment of the respondents upon a charge 
which constitutes a substantive public offense, and that the ofïered évi- 
dence is therefore incompétent and inadmissible, under section 860 
of the Revised Statutes (U. S. Comp. St. 1901, p. 661), which pro- 
vides : 

"No pleading of a party nor any discovery or évidence obtained from a party 
or witness by means of a judicial proceeding in this or any foreign country, 
shall be given in évidence or in any manner used against him or his property 
or estate in any court of the United States in any criminal proceeding or for 
the enforcement of any penalty or fort eiture." 

In response to this objection the complainant contends, on the other 
hand, that the proceeding is strictly civil in character, partaking of the 
nature of the main suit or action out of which it arises, and is prose- 
cuted solely for the purpose of protecting and enforcing the private 
rights of complainant which the injunction was sought to protect; that 
the relief asked against respondents is in no proper sensé punitive in 
its nature, but coercive and remédiai only, and that consequently sec- 
tion 860 of the Revised Statutes has no application, and cannot be in- 
voked to exclude the offered évidence. Which of thèse two conten- 
tions is correct, thus présents the crux of the controversy. ■ 

The power to punish for contempt is universally recognized as one 
inhérent in the very nature and purpose of courts of justice; it is co- 
eval with their power to administer justice, and, while it may be in 
some respects limited, cannot be entirely taken away. It subserves at 
once the double office of protecting the dignity and authority of the 
tribunal and aiding in the enforcement of civil remédies, and may be 
exerted in either civil or criminal cases, or independently of either, 
and either solely for the préservation of the court's authority, or in 
aid of the rights of the litigant, or for both those purposes combined. 

By reason of this twofold attribute, proceedings in contempt are 
regarded as being in their nature anomalous — that is, possessed of 
characteristics which render them more or less difficult of ready or 
definite classification in the realm of judicial power; and this has led 
to their being aptly styled sui generis. That they are largely of a 
criminal nature, by reason of the power being one to convict and pun- 
ish for wrong committed, is universally conceded ; and yet that in spme 
respects they partake, by reason of the ends subserved, of the nature 
of a civil remedy, is likewise recognized. This duel characteristic 
has given rise to many and bitter controversies in the courts, the, dif- 
ùculty being, in most cases, to détermine when a particular procee'' 
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irig assumes the criminal rather than the civil aspect, or when of both; 
and if the làtter, which feature must control. The question has arisen 
in a great many cases — much the larger number in the state courts — 
and the industry of counsel in the présent case is evidenced by the 
fact that few, if any, of the numêrous adjudications bearing on the 

"subject, state or fédéral, hâve escaped référence in the very volumi- 
nous briefs on file. While I hâve given them considération, it wîll not 
be necessary or expédient to discuss in détail thè many citations f rom 
the state courts. They are not harmonious, indeed in many instances 
irreconcilàble, while in others the results reached are so manifestly 
influenced if not dictated by locar statutory provisions as to render 
them of little value irt seeking an âriswef to our présent inquiry. More- 
over, the question is, I think, very défini t'ely cortcluded and set at 
rèst by the principles' to be deduced from the décisions of the Su- 
prême Court of the United States, to which source this court must 
in any case first turn for inspiration and guidance. While the cases 
arising in that court, with one exception, as with most of those cited 
from the other fédéral courts and the state courts, hâve ail involved 
more dirëctly the question as to thé power to review judgments con- 
victing of contempt, yet in the considération of that phase of the sub- 
ject the court has necessarily gone fully into the nature, character, 

:and purpose of proceedings to punish for contempt, and, while ap- 
proaching the subject from a slightly différent point of view to that 
hère presented, has announced principles which must in my judgment 
control in the détermination of the présent question. 

An examination of thèse cases will disclose that that court has from 
the first declared, and < since co'nsistently maintained, that contempt 
proceedings, while not to be regarded as in any sensé a substitute for 
the ordinary criminal laws of the country (Ex parte Dèbs, 158 U. S- 
564, 15 Sup. Ct. 900, 39 L. Ed. 1092), yet, by reason of the very 
nature of the power involved, they. are in their essential character- 
istics to be deemed primarily criminal and punitory ; that while they 

spossess in a sensé and for certain purposes a civil and remédiai as- 
pect, growing oui of the fact thàt they may be invoked to coerce or 
aid in the enforcement of a private right or remedy, this aspect can 
dnly arise in any instance out of the nature and purpose of the pun- 
ishment adjudieated, and then only to affect the question of how the 

"judgment awarding such punishment may be reviewed. In other 

. words, the resuit of those: cases is that where the punishment imposed. 
whether against a party to the suit or a stranger, is wholly or primarily 
to protect and vindieate the dignity and power of the court, either 
by fine payable to the government, or by imprisonrnent, or both, it is 
deemed a judgment in a criminal case and subject to review only in 
thé manner provided for review of judgments in criminal cases ; but 
where the punishment is by fine directed to be paid to a party in the 
nature ôf damages for the wroflg inflicted, or by imprjsonment as a 
cbèrcive measùre to enforce the performance of some act for the bene- 
fit of thè party, or in aid of the final judgment or decree rendered in 
his behàlf, in such case the contempt judgment will, if made before 
final decreè, "bët tileated as in the nature of an interlocutory order, or, 
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if made after final decree, as remédiai in nature, and will be reviewed 
only on appeal from the final decree, or in such other mode as is ap- 
propriate to the review of judgments in civil cases. And certain it 
is, as will furthermore be seen, that the contention of complainant, 
that the nature of the contempt proceeding in any case necessarily 
partakes of the nature of the original action or proceeding out of 
which it arises, is wholly unfounded. The fact that a contempt has 
arisen in a civil action, such as this, in no way tends to characterize 
the nature of the proceeding for its correction. While it is true that 
it would be hard to imagine a contempt of a civil aspect arising in 
a criminal case, it is equally true that acts of contempt of a criminal 
aspect do — and most frequently — arise in actions of a purely civil 
character. Let us turn to the cases with thèse principles in mind: 

The earliest one arising in the Suprême Court was that of Ex parte 
Kearney, 7 Wheat. 38, 5 L. Ed. 391, where an application was made to 
that court for a writ of habeas corpus to bring up the petitioner ad- 
judged in contempt in refusing to answer a question put to him on 
the trial of an indictment- in the court below. The application for 
petitioner's discharge was refused, the court holding that it had no 
power under the law as it then existed to review criminal cases on 
appeal by any direct method, and could not, therefore, undertake to 
do so indirectly ; and it is said : 

"If this were an application for a habeas corpus after judgment on an 
indictment for an offense within the .lurisdiction of the Circuit Court, it could 
hardly be maintained that this court could revise such a judgment or the 
proceedings which led to it, or set it aside and discharge the prisoner. 
There is in principle no distinction between that case and the présent ; for, 
when a court commits a party for a contempt, their adjudication is a convic- 
tion, and their commitinent in conséquence is exécution, and so the law was 
setfled upon full délibération in the case of Brass Crosby, Lord Mayor of 
Lonflon,' 3 Wilson, 188." 

The next case to corne before the court was that of New Orléans 
v. Steamship Company, 20 Wall. 387, 22 L. Ed. 354, where a suit was 
brought in the Circuit Court of the United States for an injunction 
restraining the city of New Orléans from interfering with complain- 
ant's possession of certain premises. The injunction was granted, and 
pending its existence the mayor of the city obtained an injunction from 
a state court restraining the complainant from rebuilding an inclosure 
of the premises which the city authorities had destroyed. At this time 
the mayor was not a party to the suit in the Circuit Court, but was 
subsequently made such by supplemental bill. A final decree was en- 
tered against the défendants in the Circuit Court, and as a part there- 
of the mayor was adjudged guilty of contempt in suing out the injunc- 
tion in the state court, and was subjected to a fine therefor. There- 
upon the case was taken to the United States Suprême Court on ap- 
peal from the final decree, where, among other things, the validity of 
the punishment of the mayor for contempt was challenged. With re- 
spect to that feature of the decree, the court said: 

"The fine of three hundred dollars imposed upon the mayor is beyond 
our jurisdiction. Contempt of court is a spécifie criminal offense. The im- 
position of the fine was a judgment in a criminal case. That part of the 
decree is as distinct from the residue as if it were a. judgment upon an in- 
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dictment for perjury committed in a' déposition read at a hearing. This court 
can take cognizance of a criininal case only upon a certiflcate of division in 
opinion." 

. The case of In re Chiles, 22 Wall. 157, 22 h. Ed. 819, arose out of 
an original suit in the Suprême Court of the United States brought by 
the state of Texas to restrain Chiles and another from asserting title 
to certain bonds claimed to be the property of the state, in which a 
final decree went in favor of the complainant granting the injunc- 
tion prayed. Thereafter, notwithstanding the existence of the injunc- 
tion, Chiles set up a new claim of title to the bonds not embraced in 
his answer in the suit. A rule being granted that he show cause why 
he should not be adjudged in contempt for this renewed assertion of 
title, he was found guilty and adjudged to pay a fine ; the court hold- 
ing that, although the newly asserted title was not pleaded in his an- 
swer, it was concluded by the decree, and its assertion an act of con- 
tempt; and, speaking of the nature of proceedings to punish for con- 
tempt, it is there said: 

"Section 725 of the Revised Statutes (TJ. S. Oomp. St. 1901, p. 583) déclares 
that the courts of the United States shall hâve power to punish by fine and 
imprisonment for' contempla, of their authority. And among the cases specially 
enumerated are 'disobedience or résistance by any officer of the court, or by 
any party, juror, witness, or other person, to any lawful writ, process, order. 
rule, decree, or command of the said courts.' Such has always been the 
power of the courts, both. of common law and equity. The exercise of this 
power has a twofold aspect, namely, first, the proper punishment of the 
guilty party for his disrespect to the court or its order, and the second, to 
compel his performance o£ sortie act or duty required of him by the court, 
which he refuses to perforai. 

"In the former case, the court must judge for itself the nature and extent 
of the punishment, with référence to the gravity of the offense. In the latter 
case, the party refusing to obey should be fined and imprisoned until he 
performs the act required of him, or shows that it is not in his power to do it." 

In Hayes v. Fischer, 102 U. S. 121, 26 L. Ed. 95, the défendant 
was fined for contempt in violating an interlocutory injunction in a 
patent case, the amount of the fine being ordered paid to the com- 
plainant in reimbursement for the damage suffered by the violation 
of the injunction. In dismissing a writ of error sued out to review 
the judgment in contempt, it is said: 

"If the order complained of is to be treated as part of what was done in 
the original suit, it cannot be brought hère for review by writ of error. Errors 
in equity suits can only be corrected in this court on appeal, and that after 
a final decree. This order, if part of the proceedings in the suit, was inter- 
locutory only. 

"If the proceeding below, being for contempt, was independent of and sep- 
arate from the original suit, it cannot be re;examined hère either by writ of 
error or appeal. This was decided more than 50 years ago in Ex parte 
Kearney, 7 Wheat. 38, 5 L. Ed. 391, and the rule then established was 
followed as late as New Orléans v. Steamship Company, 20 Wall. 387, 22 L. 
Ed. 354. It follows that we hâve no jurisdiction." 

Worden v. Searls, 121 U. S. 14, 7 Sup. Ct. 814, 30 h. Ed. 853, was 
another case where the défendants were found guilty before final de- 
cree of violating a preliminary injunction in a patent suit. By one 
order the défendants were required to pay to the complainant $250 
"as a fine for said violation"; and by a subséquent order to pay a 
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fine of $1,182 to the complainant for "damages and costs" — $682 of 
this sum as profits made by défendants as a resuit of the violation 
of the injunction, and $500 as the expenses of complainant in the con- 
tempt proceeding. It was held that thèse orders, although made as a 
resuit of contempt proceedings, were purely remédiai and compen- 
satory, and, having been made before final decree, could only be re- 
viewed on appeal from the latter. The court said: 

"We hâve jurisdiction to review the final decree in the suit and ail inter- 
locutory decrees and orders. Thèse fines were directed to be paid to the 
plaintif!. We say nothing as to the lawfulness or propriety of this direc- 
tion. But the fines were, in fact, measured by the damages the plaintiff had 
sustained and the expenses he had incurred. They were incidents of his 
claims in the suit. His right to them was, if it existed at ail, founded on 
his right to the injunction, and that was founded on the validity of his 
patent. The case differs, therefore, from that of Ex parte Kearney, 7 Wheat. 
39, 5 L. Ed. 391. That was an application to this court for a writ of habeas 
corpus where a person was imprisoned by the Circuit Court of the District 
of Columbia for a contempt in refusing, as a witness, to answer a question 
on the trial of an indictment. The application was denied on the ground 
that this court had no appellate jurisdiction in a criminal case. 

"So the fact in the présent case that, though the proceedings were nominal- 
ly those of contempt, they were really proceedings to award damages to the 
plaintiff, and to reimburse to him his expenses, distinguishes the case from 
that of New Orléans v. Steamship Co., 20 Wall. 387, 22 U Ed. 354." 

In O'Neal v. United States, 190 U. S. 36, 23 Sup. Ct. 776, 47 h- Ed. 
945, O'Neal was found guilty and fined by the District Court for a 
contempt committed in interfering with and assaulting a trustée in 
bankruptcy. He sued out a writ of error direct to the Suprême Court, 
contending that the facts stated in the affidavit did not constitute a 
contempt, and that the District Court, therefore, had no jurisdiction. 
The writ was dismissed, the Suprême Court saying : 

"That, while proceedings in contempt may be said to be sui generis, the 
présent judgment is in effect a judgment in a criminal case, over which 
this court has no jurisdiction on error." 

The case of In re Debs, supra, arose out of the great Chicago rail- 
road strike of 1894. Debs and his associâtes, having been convicted 
of contempt of the United States Circuit Court and imprisoned for 
the violation of an injunction issued by that court in a suit by the 
United States against the contemners and others to restrain them from 
interférence with the movement of trains on certain railroads engaged 
in the transmission of the mails and the transaction of interstate com- 
merce, applied to the Suprême Court for a writ of error to hâve the 
judgment reviewed, and also for a writ of habeas corpus to discharge 
them from custody; claiming, in the first place, that the suit was one 
which the United States could not maintain for want of interest, and, 
in the second place, that the acts complained of, and for a commission 
of which they were adjudged in contempt, were crimes and misde- 
meanors under the law, over which a court of equity had no jurisdic- 
tion, but for a conviction of which they were entitled to a jury trial. 
Thèse contentions were overruled ; the writ of error was denied with- 
out an opinion (159 U. S. 251, 15 Sup. Ct. 1039), but, as stated in 
the subséquent case of the Christensen Engineering Company, 194 U. 
S. 458, 460, 24 Sup. Ct. 729, 730, 48 L,. Ed. 1072, it was denied be- 
167 F.— 52 



818 167 FEDERAL REPORTER. 

cause there was in the contetnpt jûdgment "nothing of a remédiai or 
compensatory nature. No fine was imposed, but only a sentence of 
imprisonment. This court had no jurisdiction of a writ of error in 
such a case." The writ of habeas corpus was likewise denied, and, 
in summing up their conclusions after a very elaborate discussion of 
the objections made, it is said with référence to the powers of a court 
of equity in such a case: 

"* * * That, while It may be compétent for the government (through 
the executive brânch, and in the use of the entire executive power of the 
nation) to f orcibly remove ail such obstructions, it is equally within its eom- 
petency to appeal to the civil courts for an inquiry and détermination as to 
the existence and character of any alleged obstructions, and, if such are 
found to exist, or threaten to occur, to invoke the powers of those courts to 
remove or restrain such obstructions ; that the jurisdiction of courts to inter- 
fère in such matters by injunction is one recognized f rom aneieht tinies and 
by Indubitable authbrity; that such jurisdiction is not ousted by the fact 
that the ' obstructions are accompanied by or consist of tacts in themselves 
violations of the 1 criminal law; that the proceeding by injunction is of a civil 
character, and may be enforced by proceedings in contempt; that such pro- 
ceedings are not in exécution of the criminal laws of the land ; that the 
penalty for a violation of injunction is no substitute for and no défense to 
a prosecutioh for any criminal offenses committed in the course of such 
violation; thàt the complaint flled in this case clearly showed an existing 
obstruction of artiflcial highways for the passage of Interstate commerce and 
the transmission of the mail^an obstruction not only temporarily existing, 
but threatening to continue ; that under such complaint the Circuit Court had 
power to issue its process of injunction; that, it having been issued and 
served on thèse défendants, the Circuit Court had authority to inquire wheth- 
er its orders had been. disobeyed, and when it found that they had been, 
then to proceed under section 725, Rev. St., which grants power 'to punish, 
by fine or Imprisonment, * * * disobediehce, * * * by any party * * * 
or other person, to any lawful writ, process, order, rnle, decree, or commanil,' 
and enter the order of punishment complained of ; and, finally, that, the 
Circuit Court, having full jurisdiction in the premises, its finding of the fact 
of disobedience is not open to review on habeas corpus in this or any other 
court. [Citations.]" 

Some expressions in this case are seized upon by counsel for com- 
plainant hère as being at variance with the principles announced in 
preceding décisions of that court as to the nature and purpose of con- 
tempt proceedings, and as tending to sustain the view now urged by 
them. But a considération of the language of the court, in the light 
of the questions there under discussion, will show that this is a mis- 
apprehehsion, and that nothing that is there said is in any wise out 
of harmony with its previous déclarations. The court was simply an- 
swering the objections there made. This is further emphasized by 
the later décisions of the court, in which the Debs Case is referred to 
in a manner to indicate no purpose on the part of the court by any- 
thing there said to mark a departure from its previous rulings. This 
is made quite clear from a comparatively récent case, in which the sub- 
ject received very full considération at the hands of the same dis- 
tinguished meinber of the court who wrote the opinion in the Debs 
Case — that of Bessette V. Conkey Company, 194 U. S. 324, 24 Sup. Ct. 
665, 48 L. Ed. 997. 

In the latter case, like the présent, an injunction had issued restrain- 
ing interférence with complainant s business. Bessette was not a party 
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to the suit, but was convicted' of contempt in having violatèd the in- 
junction with knowledge of its existence, and fined $250. He appeal- 
ed to the Circuit Court of Appeals, and that court certified the ques- 
tion to the Suprême Court as to whether it had jurisdiction to review 
the judgment. It was held that by virtue of the provisions of the act 
of March 3, 1891, c. 517, 30 Stat. 826 (U. S. Comp. St. 1901, p. 547), 
creating the Circuit Courts of Appeals, and giving those courts juris- 
diction to review criminal cases other than capital or those otherwise 
infamous, they were empowered to review judgments in contempt cas- 
es because of their criminal nature, but that such review must be by 
writ of. error, as in other criminal cases, and not by appeal. In the 
course of its reasoning, it is there said by the court : 

"A contempt proceeding is sui generis. It is criminal in its nature in that 
the party is charged with doing something forbidden, and, if found guilty, 
is punished. Yet it may be resorted to in civil as well as criminal actions." 

And after a discussion and review of ail the cases previously de- 
cided by it bearing upon the subject, including that of Ex parte Debs, 
it is said: 

"The thought underlying the déniai by this court of the right of review by 
writ of error or appeal has not been that there was something in contempt 
proceedings which rendered them not properly open to review, but that they 
were of a criminal nature, and no provision had been made for a review of 
criminal cases." 

And, after holding that the Circuit Court of Appeals act gave a 
right of review of such judgments not theretofore afforded, it is said: 

"As, therefore, the ground upon which a review by this court of a final 
décision in contempt cases was denied no longer exlsts, the décisions them- 
selves cease to hâve controlling authority, and whether the Circuit Courts pf 
Appeals hâve authority to review proceedings in contempt in the District and 
Circuit Courts dépends upon the question whether such proceedings are crim- 
inal cases. That they are criminal in their nature has been constantly af- 
fii-ined, The orders imposing punishment are final. Why, then, should they 
not be reviewed as final décisions in other criminal cases?" 

This case is likewise relied on by complainant to sustain its con- 
tention that the présent proceeding is civil and remédiai rather than 
criminal ; its reliance being based largely upon a quotation, made by 
the court in the course of its reasoning, from an opinion of Judge San- 
born in Re Nevitt, 117 Fed. 448, 54 C. C. A. 622, where it is said: 

"Proceedings for contempts are of two classes: Those prosecuted to pré- 
serve thé power and vindieate the dignity of the courts and to punish for 
disobedience of their orders, and those instituted to préserve and enforce the 
rights of private parties to suits, and to compel obédience to orders and decrees 
made to enforce the rights and administèr the remédies to which the court 
has found them to be entitled. The former are criminal and punitive in 
their nature, and the govemment, the courts, and the people are interested 
in their proseçution. The latter , are civil, remédiai, and coercive in' their 
nature, and,. the parties chiefly in interest in their conduct and prosecution 
are the Individùals whose private rights and remédies they were instituted 
to protect or enforce. [Citations.] A criminal contempt involves no élément 
of Personal injury. It Is directed against the power and dignity of the court, 
and pfivate parties hâve little if any interest in the proceedings for its 
punishment. But if the contempt çonsists in the refusai of a party or a per- 
son to db an act which the court has ordéred him to do for the benefit or the 
advantage of a party to a suit or action pendirig before it, and Ue is çoïq- 
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mitted until he compiles with the order, the commltment Is In the nature of 
an exécution to enforce the judgment of the court, and the party in whose 
favor that judgment was rendered is the real party in interest in the pro- 
ceedings." 

But complainant would give to this Ianguage a complexion which 
it will not bear. It must be read in the light of the facts to which it 
was being applied. Judge Sanborn, like the Suprême Court in em- 
ploying the quotation, was discussing the effect of a judgment in con- 
tempt rather than the nature of the proceeding, and a judgment which, 
under ail the authorities, was purely coercive and remédiai in char- 
acter. There the judgesof a county court in Missouri had been ad- 
judged by the United States Circuit Court guilty of contempt in re- 
fusing to obey a mandate of that court directing thern to levy a cer- 
tain tax which it was yet within their power to do, and they were ad- 
judged to be imprisoned until they complied with the mandate. They 
sued out a pétition beforé the Circuit Court of Appeals praying a stay 
of proceedings until they could apply to the Président for tlaeir re- 
lease by pardon. It was in discussing the nature of the contempt 
judgment, and whether it was one from the effect of which the ex- 
ecutive had power to relieve the petitioners, that Judge Sanborn used 
the Ianguage quoted. What was there said is not inappropriate to the 
facts of that case, although it may not hâve been wholly necessary to 
say so much. I am inclined to think that the Ianguage was something 
too broad in its attempted classification of contempt proceedings, and 
more especially in the somewhat sweeping statement that "a criminal 
contempt involves no élément of personal injury." This was apparent- 
ly the opinion of the Suprême Court, where, in commenting upon the 
classification given by Judge Sanborn, it is said: 

"It may not be always easy tô classify a partlcular act as belonging to 
elther oné of thèse two classes. It may partake of the characteristics of 
both. A signiflcant and generally determlnative feature is that the act is by 
one party to a suit, in disobedience of a spécial order made in behalf of 
the other. Tet sometimes the disobedience may be of such a charactei - and 
in such a inanner 'as to ihdieate a contempt of the court rather than a dis- 
regard of the rights of the adverse party." 

Moréover, that the Suprême Court did not apprehend:the Ianguage 
of Judge Sanborn, as having the effect ascrjbed to it by complainant, 
nor intend by its adoption to recède from its previous rulings on the 
subject; is manifest from the réitération therein, as we hâve seen, in 
the most sweeping and gênerai terms, of their previous déclarations 
as to the pâture àhd châracter of such proceedings. 

In the still later case of Matter of Chfistensen Engineering Com- 
pany, supfa, where, in a patent case, the défendant was adjûdged 
guilty of .contempt in violating a preliminary injunction, and ordered 
to pay a fine of , $1,000 — one-half to 'the United States, and the other 
to the complainant — and the Circuit Court of Appeals dismissed a 
writ of error sued out to review the judgment on the ground that the 
judgment was civil and remédiai and not criminal, the Chief Justice, 
after referring to Bessette y. Conkey Company and other previous 
rulings, including the Debs Case, says : 
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"Thèse authorities show that when an order imposing a fine for violation 
of an injunction is substantially one to reimburse the party injured by 
the disobedienee, although called one in a contempt proceeding, it is to be 
regarded as merely an interlocutory order, and to be reviewed only on appeal 
f rom the final decree. 

"In the présent case, however, the fine payable to the United States was 
clearly punitive and in vindication of the authority of the court, and, we 
think, as such it dominâtes the proceeding and fixes its character. Consid- 
ered in that aspect, the writ of error was justified, and the Circuit Court of 
Appeals should tave taken jurisdiction." 

In Doyle v. London Guarantee Company, 204 U. S. 599, 27 Sup. 
Ct. 313, 51 h- Ed. 641, which is the latest case called to my attention 
from the Suprême Court touching upon the question under consid- 
ération, the Bessette and Christensen Cases are reviewed and fully 
considered, and the principles therein announced reaffirmed. 

The conclusion from thèse cases would seem to be obvious that a 
proceeding to punish for contempt must be held to be a criminal pro- 
ceeding within the terms and meaning, as it clearly is within the spirit, 
of section 860 of the Revised Statutes above quoted; and this equally 
whether the proceeding be initiated primarily to vindicate the court's 
authority, or solely as a coercive or remédiai measure to enforce the 
rights of the litigant, or for both those purposes combined. This must 
be so, since it necessarily results from the nature of the power to 
punish for contempt, as interpreted by those cases, that, whatever the 
primary purpose of such a proceeding may be, it is always within the 
power of the court to make its judgment in part at least punitive or 
vindicatory in character. In other words, even in a case where the 
sole purpose sought by initiating the proceeding is to secure the co- 
ercive and remédiai action of the court against a party, the court may 
nevertheless, in its discrétion, add a punishment by way of fine or im- 
prisonment for the f ailure of the contemner to obey its mandate. Take, 
for instance, a case where the judgment sought was as purely coercive 
and remédiai as that in the Nevitt Case, may it be doubted that it was 
within the power of the Circuit Court to hâve added a punitory feature 
to its judgment by imposing a fine or definite term of imprisonment 
upon the contumacious officers? I think no one may deny this (see 
In re Swan, 150 U. S. 637, 14 Sup. Ct. 225, 37 L. Ed. 1207), and there- 
fore it would seem that, for the purpose of invoking the protection 
of such a right as that given by section 860, the proceeding must al- 
ways be regarded, from its inception to the point of judgment, as 
criminal, or at least potentially so, since, until the judgment is giv- 
en, it cannot be known what its character will be. It is the judgment, 
therefore, which must eventually in anycase détermine the character 
of the proceeding ; and this leads to the conclusion that logically, per- 
haps, instead of characterizing contempt proceedings as criminal or 
remédiai, according to the circumstances, it is contempt judgments that 
should be so classified. For the purposes for which the question was 
being considered in the cases adverted to, however, this distinction was 
not material. 

That the proceeding is criminal, in the sensé and for the purpose 
hère considered, was expressly held by the Suprême Court of Cali- 
fornia in the case of Ex parte Gould, 99 Cal. 360, 33 Pac. 1112, 21 
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h} R: -À. 751, 37 ■ Am. St. Rep. 57. Gould was charged with contempt 
iri hâvihg vioîated an injunction issued in a civil suit brought to re- 
strain him , arid others f rom cafrying on hydraulic mining. Upon the 
hearing of that charge, the trial court directed him to be sworn as 
a witness, to which he objected on the ground that he could not be 
compelled to; be à witness against himself, for the reason that the pro- 
ceeding was :Criminal in nature. This objection was qverruled, and 
the court ordered him to be sworn.; whereupon, acting on the advice 
of counsel,.he refused to take the oath, for which refusai he was ad- 
judged in contempt, and ordered imprisoned until he should purge 
himself byVconsenting to testify. ; The Suprême Court discharged him 
on habeas corpus, holding that ttie lower court was' not authorïzed to 
require him to be sworn, and in ït's opinion said: 

"Article 1, § 13, of the, Constitution of this state, déclares that: 'No person 
shalï ; be coinpelled, in any criminal case, to be a witness against himself.' 
Section 1323 of the Penàl Code provides that 'a défendant in a criminal ac- 
tion or proceeding canhot be compelled to be a witness against himself.' 

"Contempt of court is ai public offense, and by section 166 of the Pénal Code 
is : expressly declared tq constitute a misdemeanor, and the refusai of a wit- 
ness to be sworn is an offense committed in the présence of the court. It is 
none the less a criminal offense that the statuté authorizès it to be punished 
by. indictment, or information, as: wellas by the summary proceedings pro- 
vided in sections 1309-1222 of the Cpde of Civil Procédure. By thèse provi- 
sions the procédure for the investigation of the charge is analogous to the 
crimlhaKprocedure, and the judgment sgainst the person guilty of the offense 
is visitéd with fine, or imprisonment, or both — the essentlal éléments of a 
judgmônt for a criminal offense. 'Contempt of court is a spécifie criminal 
offense. It is punished sometimes by indictment, and sometimes in a sum- 
mary proceeding, as it was in this case. In either mode, of trial, the ad- 
judication against an offender is a conviction, and thé commitment in con- 
séquence is éxecution.' William's Case, 26 Pa. 19, 67 Am. Dec. 374." 

In the case of In re José (C. C.) 63 Fed. 951, Judge Hanford of 
this circuit took the same view that such proceedings, being criminal 
in nature, the rules of procédure obtaining in criminal cases apply to 
the trial of one charged with a contempt of court, and in the course 
of his reasoning said : ;. 

"Accusations for contempt must be supported by évidence suffleient to con- 
vince the mind of the trior, beyond a .reasonable doubt, of the actual guilt 
pf the aççusefl, and every élément pf ttie offense, including a criminal intent, 
must be proved by évidence or circumstances warranting an inference of the 
nècessar y facts ; otherwise, the défendant is entitled to go acquit," 

■ / Thëre are à number of pther cases in both the state and fédéral 
courts :sustainirig: the- same view,; and, while the contention of peti- 
tioner is" not' without support in somé of the cases from the state courts, 
in view of the principles ; announced by the cases above referred to 
from the! Suprême Court, that contention cannotprevail hère. 

But coneéding, for the sake of argument, that there may be cases 
where the circumstances:, alleged and the relief isought are so esseri- 
tially: and :enfjrély: civil) and remédiai as to involve no élément ;of â 
criminal aspect, ànd where the court would not be warrânted in im- 
posingr:by ■ fita judgraient anything" ih-. thé nature ibf >punishment, the 
preserit procÊedingvery clearly, ;ûnder the principles announced by' 
the, Stipreméj Court, is not such a. case. The facts alleged in this pe- 
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tition constitute no basis for a judgment of a coercive or remédiai 
character; nor is such the nature of the relief asked. Petitioner is 
not seeking to require the respondents to perform some act which it 
is yet within their power to perform ; nor is there anything alleged or 
shown as a foundation for a merely compensatory fine, assuming that 
such a judgment is ever proper. See Worden v. Searls, supra. 

The gravamen of the charge against respondents is entering upon 
and prosecuting a criminal conspiracy "of such a character and in 
such a manner" (to employ the language of the Bessette Case) "as to 
indicate a contempt of the court rather than a disregard of the rights 
of the adverse party" ; a conspiracy so broad in its scope and effect 
as to involve a violation of the rights, not only of the petitioner, but 
of many others engaged in the same business, and that by distinctly 
criminal means. The wrongs complained of are then as much, if not 
more, of a public than of a private nature; and the prayer of the 
pétition is that the respondents be found guilty and punished therefor. 
Under such a state of facts it is manifest that, if convicted, the only 
judgment that could be visited upon the respondents would be one of 
a punitory nature, either a fine or imprisonment, or both — a judgment 
that would operate as a déterrent to future acts only. There is noth- 
ing civil or remédiai in such a judgment. The case, there fore, is dis- 
tinctly criminal in aspect; in this respect, precisely similar to that of 
Ex parte Debs. 

There is still another respect in which, if necessary to so hold, * 
am of the opinion that the proceeding would, in any event, under 
the doctrine of Bessette v. Conkey Co. and the cases there referred 
to, hâve to be held criminal in nature as it affects thèse respondents. 
This arises on the contention of respondents that they are not parties 
to the main suit out of which the présent proceeding grows, by reason 
of the fact that, while they are named as défendants in the bill, they 
were not served with process thereunder nor appeared therein, the 
service of the subpœna being had upon the défendant unions alone ; 
and that, therefore, while amenable to punishment for a violation of 
the injunction if committed with knowledge of its existence, they 
were never brought within the jurisdiction of the court in the original 
case. The doctrine of the Bessette Case is that contempt proceedings 
are always to be regarded as criminal in respect to one not a party to 
the suit, since no coercive or remédiai relief can be had against a 
stranger, but only a judgment punishing him for a violation of the 
injunction committed with knowledge of its existence. 

Petitioner contends that the service on the unions was, under sec- 
tion 338 of the Code of Civil Procédure of this state, a sufficient serv- 
ice upon ail the individual members thereof to bring them within the 
jurisdiction of the court. I am doubtful if this section has any ap- 
plication to such a case ; but in view of the conclusion reached above, 
it is not necessary to definitely détermine this question. 

There is but one other question which requires notice. It is con- 
tended by petitioner that the protection of section 860 is not available 
to the respondent Furuseth, because his déposition was given without 
objection, and without claiming the privilège of the statute; that the 
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section, Iike the fifth amendment to the Constitution, exempting one 
from bèing a witness against himself, must be construed as applying 
bnly where the witness has given his évidence under compulsion, after 
claiming its protection. The language of the section will not bear this 
construction; nor has such been the interprétation given it by the 
courts. While it is conceived in the same spirit as the provision of 
the Constitution, it is much narrower and more spécifie. It has by 
its terms application alike to the pleading of a party or to a "discovery 
or évidence obtained from a party or witness by means of a judicial 
proceeding." The pleading or évidence of a party is thus put in thè 
same category with the évidence obtained from a witness, and in the 
very nature of things the rule of compulsion applied to the exemption 
in the Constitution cannot be applied hère, except such compelling 
force as is involved or implied from the necessity of a party to ap- 
pear in défense of his rights, or a witness to answer a subpœna or 
other process requiring him to appear and testify. The discovery or 
évidence may hâve been obtained in a proceeding, and under circum- 
stances such as to give rise to no cause for claiming the exemption 
afforded by the statute, nor any appréhension that the évidence was 
to be used in a criminal proceeding, or where, indeed, the proceeding 
was such as to afford no opportunity or right to interpose the objec- 
tion. United States v. McCarthy (C. C.) 18 Fed. 87. It would seem, 
therefore, that so long as the exemption is claimed, as hère, at the 
time the évidence thus obtained is first sought to be used, contrary to 
the statute, it is interposed in time. 

Of course, the statute would not protect one against a discovery 
made or évidence given voluntarily, and without necessity; but hère 
the évidence was obtained in obédience to a subpœna, requiring the 
witness to attend and testify, and the évidence given under such cir- 
cumstances cannot be said to hâve been given voluntarily, within the 
meaning of such a statute ; and this I take to be the effect of Tucker 
v. United States, 151 U. S. 164, 14 Sup. Ct. 299, 38 L. Ed. 112. There 
the party had voluntarily filed in the case an affidavit as to certain 
facts, which was subsequently admitted in évidence, over his objec- 
tion, to contradict statements made by him upon the stand. It was 
held that section 860 did not protect him against such use of his vol- 
untary statement, and the court said: 

" 'Discovery or évidence obtained, from a party or witness by means of a 
judicial proceeding' includes only facts or papers which the party or witness 
is compelled by subpœna, interrogatory, or other judicial process to disclose, 
whether he will or no ; and is inapplicable to testimony voluntarily given, or 
to documents voluntarily produced." 

See, also, Counselman v. Hitchcock, 142 U. S. 549, 12 Sup. Ct. 195, 
35 L. Ed. 1110; Johnson v. Donaldson (C. C.) 3 Fed. 22; Ex parte 
Irvine (C. C.) 74 Fed. 954; United States v. Bell (C. C.) 81 Fed. 
830-850; United States v. Kimball (C. C.) 117 Fed. 156; Boyd v. 
United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746 ; Lees v. 
United States, 150 U. S. 476, 14 Sup. Ct. 163, 37 L. Ed. 1150. 

In Boyd v. United States, supra, speaking of the constitutional pro- 
vision, to which this statute is akin, Mr. Justice Bradley said : 
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"Constitutional provisions for the seeurity of person and property should 
be liberally construed. A close and literal construction deprives them of 
half their efflcacy, and leads to graduai dépréciation of the right, as if it 
consisted more in sound than in substance. It is the duty of courts to be 
watchful for the constitutional rights of the citizen, and against any stealthy 
encroachments thereon. Their motto should be, 'Obsta principiis.' " 

It is in this spirit that the provision of the statute under considéra- 
tion should be construed, and, so construed, it must be held that the 
use of the déposition of the respondent Furuseth in this proceeding is 
within its prohibition. 

In the argument of petitioner's counsel the idea finds expression, 
more by implication, perhaps, than in terms, that it will be a failure 
of justice and reproach to the law, if the respondents are to escape 
punishment for the grievous wrongs complained of through an objec- 
tion so largely in the nature of a technicality. As intimated, this is 
more in the nature of a suggestion than an argument ; but it does not 
address itself to my kindly considération, and may be answered with- 
out difficulty. In the first place, the right invoked under the statute 
in question is substantial rather than technical, being founded upon a 
principle as old as the common law itself, and which, as we hâve seen, 
finds expression in the Constitution — that a man shall not be com- 
pelled to furnish évidence against himself. But if it were otherwise, 
and the objection more purely technical, it is a right given by the stat- 
ute, and I know of no principle which would justify the court in de- 
nying respondents its benefit. Being a part of the law, the court is 
as much bound to observe it while it remains on the statute book as 
any other rule made for its guidance, however substantial and ele- 
mentary. The function of the court is to apply the law, not to make 
it; to enforce it, rather than break it. The wisdom of the âges has 
demonstrated the necessity of surrounding the administration of jus- 
tice with certain fixed rules and limitations, to avoid the personal 
équation of the mère will or désire of the individual— which always 
tends to wrong and oppression. Thèse rules are prescribed for the 
protection of society itself, and, not infrequently, serve to protect 
it against itself. They are for the benefit of every man who cornes 
before the court — the guilty and the innocent alike ; for it is only by 
their impartial application that the question of guilt or innocence may 
be safely reached in any case, and the défendant justly said to hâve 
had a fair trial. Thèse rules are not, therefore, to be ignored, for, if 
they may be disregarded to-day for a good end, they may be as readily 
disregarded to-morrow for a bad one. There is but one course open 
to a court, and that, to apply the prescribed rules of law undeviatingly 
as it finds them; and the judge who, in the supposed interest of jus- 
tice in a particular case, undertakes to set them at naught, abdicates 
his sworn judicial function and becomes the abettor of the mob — 
the only tribunal that may présume to administer its justice untram- 
meled by the restraint of law. 

It follows from the conclusions above expressed that the offered 
déposition must be excluded; and this leaves the record without suf- 
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ficient évidence to warrant the conviction of the respondents, or any; 
of them. 

As a resuit, the rule must be discharged, .and the pétition disrnissed ; 
and it is so ordered. 



MOORE v. SAWÏER et al. 

(Circuit Court, B. D. Oklahoma. January 5, 1909.) 

1 Infants (§ 99*) — Avoidance of Contbacts bt Infants— Bubden of Peoof. 
A party who pleads lnfaiicy as a ground for avoidance of a contract 
or Instrument has the burden of proof to establish it by clear évidence; 
the presumption being In favor of the competency of parties. 

[Ed. Note.— For other cases, see Infants, Cent. Dig. § 294; Dec. Dig. 
I 99.*] 

2. Indians (I 16*)~Lease of Oïl Lands — Fbaud— Adeqtjact of CONSIDERA- 
TION. 

An oil lease glven by an allottee of the Creek Indian nation held valid, 
although ât the time lt was executed the lçssor was conflned in the 
penitentiary and h ad never seen the land, and was not aware n»r in- 
formed of the fact that valuable oil wells had been drilled wlthin two 
miles of the property ; lt appearing that the terms of the lease were not 
Inéquitable nor the considération inadéquate as compared wlth other 
leases on land in the viclnity madè at about the same time, and in view 
of the approval of the lease by the Secretary of the Interlor upon the 
report of agents who visited and examined the land. 

[Ed. Note.— For other cases, see Indians, Cent Dig. S 45; Dec Dig. 
i 16.*] 

8. Mines and Minerais (S 55*)— Oil and Gas Lease— Constbuction of In- 
strument, 

An instrument in terms granting ail the oil, gas, coal, and asphaltum 
under certain described land, but which was denominated a lease, had a 
definite term of 15 years, and provided, in addition to a cash payment 
of $50, for the payment of a royalty on ail oil producéd, held not a con- 
veyance in fée of the minerai In place, but merely a lease. 

[Ed. Note.— For other cases, see Mines and Minerais, Cent Dig. § 160; 
Dec. Dig. g 55.*] 

4. Indians (§ 16*)— Lands— Poweb of Aliénation— Lease. 

The supplemental agreement wlth the Creek Tribe of Indians. ratified 
by the Indians June 30, 1902 (Act June 30, 1902, c. 1323, 32 Stat. 500), 
provides In section 16 that "lands allotted to citizens shall not in any 
manner whatever * * * be alienated by the allottee or hls heirs" 
before the expiration of a certain time, except wtfh the approval of the 
Secretary of the. Interlor. Section 17 provides that allouées may lease 
or rent their allotments under certain terms and conditions. Held, that 
the restriction against aliénation applied to renting or leasing, and that 
the provision of Act Aprll 21, 1904, c. 1402, 33 Stat 204, that "ail re- 
strictions upon the aliénation of lands of ail allottees of either of the 
Five Civlllzed Trlbes of Indians who are not of Indian blood, except 
minors, are, except as to homesteads, thereby removed," removed ail re- 
strictions as to leasing by allottees within its scope. 

[Ed. Note. — For other cases, see Indians, Cent Dig. I 45; Dec. Dig. 
« 16.*] 

5. Mines and Minebals (§ 74*) — Oil Leases— Rights of Bona Fide Assignée. 

Any equitles In favor of a lessor In an oil lease arising out of sup- 
pression of facts when the lease was made or (allure to pay a bonus 
provided foi" therein, and the receipt of which was acknowledged, dses 

^— ■ n i i , 

•For other casea see same topic & } numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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not affect the validity of the lease in the hands d'assignées who took it 
for value in good faith and without any knowledge of such facts. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 202 ; 
Dec. Dig. § 74.*] 

ô. Indians (§ 15*) — Lands— Aliénation— Fraud and Inadequacy or Con- 
sidération. 

Complainant, who was an allottee of land in Indian Territory, was con- 
fined in the penitentiary in Kansas at the time the allotment was made. 
and had never seen the land. At a time when valuable oil wells had 
been drilled within a mile and a half of the land. and there was con- 
sidérable excitement in the locality, défendant, who was interested in a 
company which was about to drill on adjoining land, purchased 80 acres 
from complainant for $1,150. Complainant was not informed of the oil 
development, but, on the contrary, was told by defendant's agent, who was 
also at the time actiiig for him in an effort to secure a pardon, and who 
had seen the land, that $800 was a fair valuation therefor. Held that, 
in view of the situation of complainant, the suppression of facts and 
positive misinformation as to the value of the land, and the inadequacy 
of the price paid, the deed should be canceled for fraud on repayment by 
complainant of the price paid with interest. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 38; Dec. Dig. 
§ 15.*] 

~. Deeds (§ 70*) — Fraud— Cancellation. 

A complainant held eutitled to the cancellation for fraud of a quitclaini 
deed to land worth $25,000 which ne was induced to exécute for a con- 
sidération of $120 by misrepresentation and in the belief that it was an 
entirely différent instrument. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 165, 173; Dec. 
Dig. § 70.*] 

8. Vendob and Purchaser (§ 235*)— Bona Fide Purchaser— Considération. 

A défendant purchased a tract of land worth $25,000, and with the 
value of which he was acquainted, for $1,200, receiving a warranty deed 
therefor. He made no inquiry as to the grantor's title, which was in 
fact through a quitclaim deed obtained by him by fraud and for a re- 
cited considération of $120. Held, that défendant was chargea with notice 
of the facts which a reasonable inquiry would hâve disclosed, and was 
not a bona fide purchaser, but took subject to the equities of the original 
grantor. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 
572; Dec. Dig. § 235.*] 

9. Mines and Minerals (§ 74*)— Oil Leases— Priobity Between Différent 

Lessees. 

An assignée of a second oil lease on Indian land, who took the assign- 
ment of the lease with knowledge that a prior lease was outstanding, 
in reliance on the records of the office of the Indian agent, which 
showed that the prior lease had been forwarded to the Land Department 
for cancellation at the request of the parties, held not a bona fide pur- 
chaser entitled to préférence over the prior lessee, where such prior lease 
was not in fact canceled but was approved by the Secretary of the In- 
terior, the request for cancellation having been through a mistake, which 
fact would hâve been disclosed to the assignée of the second lease if lie 
had made inquiry of the parties. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 202 ; 
Dec. Dig. § 74.*] 

In Equity. On final hearing. 

Bailey & Kistler, Barry Miller, and T. L. Camp, for complainant. 
Zevely, Givens & Smith, O'Hare & McCain, Harkless, Crysler & 

•For other cases see same topic & S sumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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Histed, Hutchings, Murphey S^Gèrman, Wrightsman, Diggs & Bush, 
A. L. Beaty, Carroll & Walker, and Kenneth S. Murchison, for re- 
spondents. 

CAMPBELL, District Judge. The complainant, Zeke Moore, is 
a member of the Creek Tribe or Nation of Indians. He is a negro, 
having no Indian blood, but by virtue of his enrollment as a citizen of 
said nation was entitled to and had allotted to him, prior to the dates 
of the various transactions involved in this controversy, 160 acres of 
the lands of the Creek Nation. At the time of such allotment, and 
at the times the various alleged deeds and leases, hereinafter mention- 
ed were executed, he was confined in the United States penitentiary 
at Leavenworth, Kan., serving a sentence for the crime of larceny, 
imposed pursuant to a conviction in the United States Court for the 
Western District of Indian Territory. The land in question is located 
in what is now known as the "Glenn Pool District," which first began 
to attract attention as an oil field in 1905 or the early part of 1906, 
and has since developed into one of the richest fields in the state of 
Oklahoma. 

By an act of Congress, entitled "An act to ratify and confirm a sup- 
plemental agreement with the Creek Tribe of Indians, and for other 
purposes" (Act June 30, 1902, c. 1323, §§ 16, 17, 32 Stat. 503, 504), 
it was provided : 

"Lands allotted to citizens shall not in any manner whatever or at any time 
be encumbered, taken, or sold to secure or satisfy any debt or obligation 
nor be alienated by the allottee or his heirs before the expiration of flve years 
frorn the date of the approval of this supplemental agreement, except with 
the approvalof the Seeretary of the Interior. Each citizen shall sélect from 
his allotment forty acres of land, or a quarter of a quarter section, as a home- 
stead, which shall be and remain non-taxable, inaliénable, and free from 
any incumbrance whatever for twenty-one years from the date of the deed 
therefor, and a separate deed shall be issued to each allottee for his home- 
stead, in which this condition shall appear. * * » 

"Section 37 of the agreement ratified by said act of March 1, 1901, is 
amended, and as so amended is re-enacted to read as follows: 

" 'Creek citizens niay rent their allotments, for strictly nonmineral pur- 
poses, for a term not to exceed one year for grazing purposes only and for 
a period not to exceed flve years for agricultural purposes, but without any 
stipulation or obligation to renew the same. Such leases for a period longer 
than one year for grazing purposes and for a period longer than five years 
for agricultural purposes, and leases for minerai purposes inay also be made 
with the approval of the Seeretary of the Interior, and not otherwise. Any 
agreement or lease of any kind or character violative of this paragraph shall 
be absolutely void and not susceptible of ratification in any manner, and no 
rule of estoppel shall ever prevent the assertion of its invalidity." " 

This agreement was ratified by the Creek Council on July 26, 1902. 
The Présidents proclamation was issued August 8, 1902. It will 
therefore be seen that the flve-year restriction period imposed by the 
statute did not expire until July 26, or August 8, 1907, accordingly 
as the approval of the agreement provided for in the acts shall be 
considered as of the date of the ratification of the agreement by the 
Creek Council or the date of the Présidents proclamation. 

By the Indian appropriation act, approved April 21, 1904 (Act April 
21, 1904, c. 1402, 33 Stat. 204), Congress further provided that: 
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"AH the restrictions upon the aliénation of lands of ail allottees of either 
of the Five dvilized Tribes of Indians who are not of Indian blood, except 
minors, are, except as to homesteads, hereby removed." 

The Creek Nation, being one of the Five Civilized Tribes, cornes 
within the provisions of the act just quoted. 

Out of his said allotment, the complainant, Moore, selected as his 
homestead the southwest quarter of the northeast quarter of section 
8, township 17 N., range 12 E., in the Indian Territory, for which 
patent was executed to him by the Creek Nation, through its principal 
chief, on May 14, 1906, and approved by the Secretary of the Interior 
on June 8th of the same year. On the same dates, respectively, there 
was likewise executed and approved a patent conveying to him, as 
his surplus allotment, the remainder of the 160 acres previously se- 
lected, to wit, the west half of the northwest quarter and the southeast 
quarter of the northwest quarter of said section 8, containing 120 
acres. 

On Àpril 12, 1906, complainant executed to Royal S. Litchfield, one 
of the défendants herein, an oil and gas mining lease covering the home- 
stead, and that portion of his surplus allotment described as the west 
half of the northwest quarter of said section 8 (which we shall desig- 
nate as the west 80), in ail 120 acres. This lease was executed on the 
form provided for use at that time pursuant to rules and régulations 
promulgated by the Secretary of the Interior, covering leases of Creek 
Indian lands, and extended for a period of 15 years; and, in con- 
sidération of the royalties and other stipulations coritained, purported 
to démise, grant, and let to the said Litchfield, for the said term, ail 
of the oil deposits and natural gas in or under said land, with the 
right to prospect therefor, and other rights usually incident to such 
leases. At the time of the exécution of this lease, the régulations pre- 
scribed by the Secretary of the Interior provided that oil and gas 
leases requiring his approval, together with certain accompanying pa- 
pers, should be filed with the United States Indian agent at Musk- 
ogee, and by him transmitted through the proper channels for the 
Secretary's approval. This lease appears to hâve been filed with the 
Indian agent on April 16, 1906, and was finally approved by Jesse 
E. Wilson, Assistant Secretary of the Interior, on January 9, 1907. 
It appears from the évidence that immediately upon the approval of 
said lease said Litchfield began to sink wells on the portion of the land 
comprising the homestead, and before the filing of this suit had ex- 
pended a large sum of money upon said land, and had brought in a 
number of producing wells thereon. After the approval of said lease, 
the lessee paid to the lessor, Moore, the complainant, the sum of $120, 
the bonus agreed upon, and has from time to time paid the stipulated 
royalties. 

On June 1, 1906, the complainant, Moore, executed to the United 
States Loan & Trust Company an instrument styled a "lease," cover- 
ing the 120 acres above described, wherein it is provided : 

"That in considération of the sum of fifty dollars, in cash, lawful money 
of the United States, this day in hand paid by said party of the second 
part to the said party of the first part, the receipt of which is hereby acknowl- 
edged, the said Zeka Moore (single) party of the first part hereby grants 
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unto sàffl party of tne : second part, ail the oil, gas, coal and asphaltum in and 
under the following deseribed premises, together with thé right to enter thére- 
on at ail times for the pùrpose of prospeeting, operating, ihining or drilling 
for oil, gas, coal and asphaltum, and to erect and maintain ail buildings and 
structures, and la'y ail. pipes or other ineans of transportatioh necessary'for 
production and transportatioh of ail <>$,; gas, coal or asRhaltum, taken from 
said premises. Excepting and reserving, however, to the first party the one- 
tenth part of ail oil produced or saved from said premises, to be delivered 
in the pipe, lifies to which said ' second party may connèct ail wells, namely: 

"AU that' certain tract of land lying and being within the Creek Nation, 
and within the Indian Territory, to-wit; The west half of the north west 
quarterand the south west quarter of the north east quarter of section eight 
(8), township seventeen (17) north, range, twelve (12) east. Containing 120 
acres, more or less. 

"To havé and to hold the above premises 'for and during the terro of flfteen 
years from this date and as much longer as oil, gas, coal, or asphaltum is 
found or produced thereon or the rental paid according to the ternis of this 
lease, on the , following conditions: * * *" 

On the date of i-ts exécution, . this instrument was acknowledged by 
the said Moore before W. H. Bond, "United States Commissioner for 
the District of Kansas. On November, 19, 1906, the said loan and trust 
company assigned to Usher Carson ail its interest under said lease, 
On November 2Ôth, the said Carson assigned sêven-eighths of' the in- 
terest in said lease claimed by him to j. R. Sharp, one of the défend- 
ants herein; and on Janùary 12, 1907, assigned his remaining one- 
eighth interest therein to J,',W. Sloan, one of the défendants herein. 

On îuhr 26, 19<06, thé eomplainant, Moore, exécuted to the défend- 
ant Sawyer a général warranty deed to the. west ,8.0, in considération 
of the sum ; of $1,150. On.t^ie same datè'this deed was acknowledged 
at the United States penitentiary, at Fort Leavenworth, Kan., before 
W. H,, Bond, the United States Commissioner for, the District of 
Kansas, and was. recorde^ in the recording district wherein the land 
was situated in said Indian Territory, on August .1,: 1906. On De- 
cember 17, |Î9,06, as appears, from a certificate appended to said deed, 
said instrument : was again "acknowledged by said Mo° re > before W. 
H. Bond, a notary public withjn,.and for Leavenworth county, state of 
Kansas.,; Again, on January..$8j .1907, the said Moore appeared be- 
fore George F. Sharritt, çlerjsj'of the United States Circuit Court for 
the district of. : Kansas, and acknowledged the exécution of said deed. 
On Januàfy 29, 1907, said deed was again recorded in the recording 
district in said Indian Territory wherein the land was situated. 

On July. 3fii ; 1906, the défendant Fred L. Sawyer and his wife, 
Cora M. Sawyer, conveyedby warranty deed to défendant Royal S- 
Litchfield their undivided one-half interest in the land deseribed in 
the last-mentipned deed, whiçh,;was duly acknowledged, and on August 
20, 1906, duîy recorded in the proper recording district in the Indian 
Territory.. On August 25, 1906, tfoe^defendant Litchfiekl and his wife, 
Mary H. Litchfield, reconyeyçd.^saîd undivided one-half interest in 
said land to the, i défendant Sawyer by warranty deed, duly acknowl- 
eged, and on March 22, 1907, recorded in. the proper recording dis- 
trict in the Iridïân Territory.,. . 

On December 14, 1906, "at the soîicitation of W. F. Moffatt, Moore, 
the eomplainant herein, signed an instrument styled a "quitclaim deed," 
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purporting to convey to one G. R. McCullough ail of his right, title, 
interest, claim, and demand in and to the said west 80. 

Thereafter, on December 28, 1906, said McCullough and his wife 
executed to the défendant O. M. Lancaster an instrument purporting 
to be a gênerai warranty deed, conveying to said Lancaster the land 
described in the so-called "quitclaim deed," above referred to. This 
instrument was duly acknowledged, and on December 29, 1906, re- 
corded in the recording district in Indian Territory wherein the land 
was situated. 

As heretofore stated, at the time of the exécution by said Moore 
of ail the instruments referred to, he was a prisoner in the peniten- 
tiary, and ail the transactions were had with him at the penitentiary. 
He had never seen the land himself, and was not at liberty to go and 
examine it, to ascertain its probable value, had he desired to do so. 
Shortly after acquiring the interest of Carson in the loan and trust 
company lease, the défendants Sharp & Sloan proceeded to erect a 
rig and drill for oil on the west 80. Thereupon, in January, 1907, 
défendant Sawyer instituted suit against them in the United States 
Court for the Indian Territory at Sapulpa, to enjoin them from in- 
terfering with his possession of .said land under his warranty deed 
from Moore. Subsequently, by amendment filed February 4, 1907, 
other parties claiming interest in the land were triade parties défend- 
ant, so that it became a suit by Sawyer against T. R. Sharp, J. W. 
Sloan, J. Usher Carson, Zeke Moore, the United States Loan & Trust 
Company, G. R. McCullough, O. M. Lancaster, and Royal S. Litch- 
field, the object of which was to establish Sawyer's title to the land 
and set aside and annul the instruments under which the various de- 
fendants were claiming interest adverse to his, and remove such clouds 
from his title. Subsequently, on April 22, 1907, Moore, the com- 
plainant, commenced his action against the défendants herein and cer- 
tain others, as to whom the action has since been dismissed, to re- 
cover possession of the land, to enjoin défendants from interfering 
with his possession, for the appointaient of a receiver pendente lite, 
and an accounting for oil extracted from the land. The basis for this 
suit as originally filed was the alleged fraud and misrepresentation 
practiced upon him by the défendants in the procurement of the various 
deeds and leases referred to. By an amendment filed later, by leave 
of court, he also alleged that at the time of the procurement of the 
Litchfield lease, the loan and trust company lease, and the Sawyer 
deed, he was a minor, and that he had not ratified said contracts since 
becoming of âge, and expressly repudiated the same. Subsequently 
thèse two suits were Consolidated in the présent action. Amended 
complaint has been filed by complainant, and the various défendants 
hâve responded by answers and cross-bills. 

We will first consider the question of minority, as involved in this 
case. The burden is upon the plaintiff to establish that, at the time of 
entering into said contracts, he was in fact a minor. 

"The presumption of infaucy is never indulged. The one who sets up in- 
fancy, either as a ground of affirmative relief or by way of défense, has 
the burden of proving it." Ene. of Evidence, vol. 7, p. 262. 

"When nothing appears to the contrary, persons entering into an agreement 
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are presumed to be adults and compétent to contraet, and hence one who 
relies upon his infaney to defeat his act, contraet, etc., has the burden of 
proving such infaney." 22 Cyc. 690. 

"Where a party sets up infaney, and it appears at the time of the trans- 
action sought to be avoided that he was near the âge of majOrity, tlie burden 
is upon him to clearly show his infaney at the time of the transaction." 
Davis v. Coan, 14 La. 257. 

I hâve carefully reviewed the volume of testimony offered on the 
question of minority, and hâve thoroughly considered the same, and 
I find that the complainant has failed to establish by a prépondérance 
of the évidence the fact that he was a minor as alleged in his com- 
plaint. As I view the record, he has failed to discharge the burden 
which the law places upon him of overcoming the presumption of ma- 
jority under which he labors. The testimony as to his âge is largely 
circumstantial and very conflicting, While a negro, it appears that 
he has had sufficient educational advantages to enable him to read and 
write readily ; his conduct and demeanor upon the stand impréssed 
me as that of a person of more than the ordinary intelligence of one 
of his race. At various times recited in the record he made state- 
ments regarding his âge, which, if true, establish his majority at the 
times in controversy beyond question. In arriving at this conclusion, 
I hâve not considered the testimony ofïered involving records of the 
Pension Department or records of the Dawes Commission, based up- 
on statements appearing to hâve been made by others than the com- 
plainant himself. 

Were the various deeds and leases secured from complainant by 
such misrepresentation or f raud as entitles him to the relief sought 
or any relief in the premises? 

First in point of time is the lease to Litchfield. This, as has been 
stated, was taken upon a departmental form presçribed by the Secre- 
tary of the Interior, evidently upon the theory that the approval of 
the Secretary was necessary to its ultimate validity. It covered the 
homestead, consisting of 40 acres, as well as 80 acres of the surplus 
allotment. Clearly, as to that portion comprising the homestead the 
approval of the Secretary was essential. In contradistinction to de- 
partmental leases, requiring the approval of the Secretary, there is 
another class of leases, commonly known as "commercial leases." 
Thèse are leases taken without the Secretary's approval from allot- 
tees from whose lands the restrictions upon aliénation hâve been re- 
moved. We shall hereafter consider the question of the validity of a 
commercial lease as to lands, other than homesteads, of adult citizens 
not of Indian blood. But, however that may be, the Secretary's ap- 
proval as to that portion outside of the homestead, even if unneces- 
sary, would not in any way militate against the validity of the lease. 
This lease was procured through the agency of one J. B. Tomlinson, 
acting for L,itchfield. It appears that in the spring of 1906, about the 
time this lease was procured, anumber of oil wells were brought in 
on that portion of the field about two miles east of the land in con- 
troversy, which proved to be large producers, and, while no develop- 
ment was at that time made in the immédiate vicinity of the lànd in 
controversy, its proximity to the proven field made it a désirable 
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venture for oil producers. Thereupôn the said Tomlinson called up- 
on the complainant at the penitentiary for the porpose of securing an 
oil lease from him for his client, Litchfield. After more or less par- 
ley, the complainant, some time in March, 1906, executed a lease 
to Litchfield for a bonus of $120, to be paid when the lease was ap- 
proved by the Indian agent, and a royalty of 10 per cent, of ail oil 
produced, as well as a stipulated sum per acre as advance royalty 
pending the development of the property. The first lease having been 
drawn upon improper forms, a second lease was prepared on the ap- 
proved departmental forms for the Creek Nation, and executed in 
lieu of the first lease, on April 12, 1906. Complainant says that Tom- 
linson first said he wanted the land for grazing purposes, but that, 
on the ISth, the day he finally got the lease in controversy, he said 
no doubt some minerai or something might be found. Tomlinson 
testifies that he told complainant he knew nothing about the land, 
had never seen it, or been in the neighborhood of it, but that Mr. 
Litchfield told him he was informed it was rough and not worth 
much for agricultural purposes; that complainant said he knew the 
land, and had filed upon it because he thought there would be oil under 
it; that finally complainant agreed to give the lease, if, after con- 
ferring with one Bradley, in whom he appeared to hâve confidence, 
it appeared to be advisable to do so; that Bradley came, and, after 
a conférence with him, the lease was executed. Witness Smith, a 
guard at the penitentiary, testifies that about April 1, 1906, he was 
présent when Tomlinson and complainant had a conversation regard- 
ing the lease, in which Tomlinson said he wanted to lease the land for 
grazing purposes, and that it was good for that purpose only, and 
that, in response to complainant's question, he said there was no oil 
or minerai on the land; that no lease was consummated at this time, 
but that, after complainant had been sent back to his work, Tomlin- 
son told witness it was a very valuable- pièce of land, but that com- 
plainant did not know this, because he had never seen the land. It 
is clear that on April 12th, when complainant executed the lease in 
controversy, he knew that it was an oil lease ; he could read and write, 
and he did read the lease over, and, from letters subsequently writ- 
ten, at his instance, to Tomlinson, it is clear that he quite fully un- 
derstood its terms and the conditions with regard to the payments 
of bonus, etc. It is not clear, however, that he was fully informed as 
to the proximity of this land to proven oil territory, and if it appeared 
from the évidence that the terms of this lease at the time it was taken, 
as compared with similar leases on other lands in that locality, were 
unfair and did not secure to complainant a reasonable considération 
for the lease, in view of ail the conditions then existing, the court, 
in considération of the manifest disadvantage under which complain- 
ant was placed, would be impelled to set it aside. But it appears 
that this lease was only one of a number of similar leases made at 
that time in this locality. It does not appear that the considération 
for which this lease was given was less than that of other similar 
leases about that time, and there is évidence tending to show that 
such other leases were based upon a considération not greatly dif- 
f ering from this one. Then there is this further considération : The 
167 F.— 53 
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law had provided that certain of thèse leases should not be valid un- 
less approved by the Secretary of the Interior. At least a portion- 
of the land included in the lease was of the character which could 
only be leased with the Secretary's approval. After passing through 
the usual channels, this lease was approved by the Assistant Secre- 
tary, which, for the purposes of this case, may be considered as of 
the same force as the approval of the Secretary himself. It must be 
presumed that this approvalwas not made until after a careful and 
impartial examination of the matter had convinced the Secretary 
that the considération and terms of the lease were fair. It is in évi- 
dence that Mr. Mossman and Mr. Creager, connected with the Indian 
agent's office, personally visited the land and examined it for the 
purpose of making a report tô the Secretary thereon; that the re- 
port was made, and that thereupon the lease was approved, Of course, 
in April 1906, it was not known whether oil would be discovered un- 
der this land or not, although its proximity to oil territory made it a 
désirable venture. As said in Pickering v. Lomax, 145 U. S. 316, 
12 Sup. Ct 860, 36 L. Ed. 716 : 

"The object of the proviso was not to prevent the aliénation of lands in 
toto, but to protect the Indian against the improvident disposition of his 
property, and it will be presumed that the Président, before affixing his ap- 
proval, satisfied himself, that no fraud or imposition had been practiped upon 
the Indian wnen the deed was originally obtained." 

As it does not appear that at the time this lease was executed its 
terms were inéquitable or the considération inadéquate, in view of the 
conditions as they then existed, and in view of its approval by the 
Secretary of the Interior, I find that complainant's prayer that it be 
canceled and set aside should be denied. 

Next in point of time is the lease to the United States Loan & 
Trust Company, which, by the various mesne assignments here- 
tofore recited, finally passed to the défendants Sharp & Sloan. This 
lease, in addition to covering the west 80, also covers the 40 acres 
comprising the homestead, and as to the latter tract, never having 
been approved by the Secretary of the Interior, is invalid, and, 
so far as the homestead is concemed, should be canceled. But as 
to the 80 acres not homestead, the question is first presented wheth- 
er as to that also the approval .of the Secretary was necessary, or 
whether, since the passage of the act of Congress of April 21, 1904, 
above recited, removing ail restrictions upon the aliénation as to 
adult allottees not of Indian blood, except as to homesteads, such 
allottees may lease their surplus lands without the Secretary's ap- 
proval. The contention of counsel for Sharp & Sloan that this was 
a conveyance in fee of the oil in place, and therefore an aliénation, 
has not been overlooked. It is true that in the case of Brewster 
v. Lanyon Zinc Co., 140 Fed. 801, 73 C. C. A. 213, involving a Kan- 
sas contract, the Circuit Court of Appeals for this circuit say that 
the instrument styled a "lease" that is under considération is more 
in the nature of a grant in prsesenti of ail the oil and gas in the lands 
described, following décisions of the Suprême Court of that state, 
but also add that, bëcause of the désignation given to the instrument 
by the parties, it will be treated as a lease. The instrument hère 
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considered is termed a "lease," has a definite term of 15 years, and 
provides for an animal royalty or rental. The concluding paragraph 
in the instrument is as follows : 

"It is further expressly agreed between ail the parties hereto that the party 
of the second part shall hâve the right to hold said lease for the term above 
mentioned if said rental is promptly paid when due ; and the said sum of 
fifty dollars, this day received by the said party of the flrst part from the 
said party of the second part, is the considération for the right of the party 
of the second part to pay said rental and hold said lease during said term 
or until said development or developments as above provided are corapleted." 

Applying to this instrument the ordinary rules of construction, 
and considering ail its parts with a view to harmonizing them 
and arriving at the real intention of the parties, it is, in my opin- 
ion, simply a lease, the $50 mentioned being a bonus paid or agreed 
to be paid to induce its exécution. 

Counsel hâve presented very elaborate and ingenuous briefs up- 
on the proposition that the act of April 21, 1904, removing restric- 
tions upon aliénation, did not affect the matter of leasing, on the 
theory that leasing is not in any sensé an aliénation. The question 
is, What did Congress intend? and if that intent can be determined 
from a considération of the législation itself and the circumstances 
under which it arose, then we need not consume the time and labor 
incident to examiriing décisions of other states, where, under différ- 
ent circumstances, the technical terms involved hâve been various- 
ly construed. By section 16 of the supplemental agreement, above 
quoted, Congress restricted the aliénation of lands for certain pe- 
riods. Note the language : 

"Lands allotted to citizens shall not * * * be eneumbered, taken, or 
sold to secure or satlsfy any debt or obligation, nor be alienated by the allottee 
or his beirs, * * * " etc. 

This is the only section of the act placing restrictions upon the 
disposition of their lands by allottees. Then follows section 17, pro- 
viding that citizens may rent their allotments under certain terms 
and conditions. This express permission to rent clearly implies that 
but for such permission the right to rent or lease would not exist. 
But why would it otherwise not exist? Clearly, only because of 
the sweeping restriction upon aliénation contained in the preced- 
ing section. By the act of April 21, 1904, this restriction as to 
adult allottees not of Indian blood was removed except as to home- 
steads. It follows that if the restrictions imposed by section 16 com- 
prehended renting or leasing, making the permissive clause of sec- 
tion 17 necessary, then the repeal of section 16 by the act of April 
21, 1904, gave those affected by the act the same right to lease as 
to otherwise alienate. Such, in my opinion, is a fair and reasonable 
construction of the législation. In my opinion, freedom to rent or 
lease their allotments without restriction was extended to ail allot- 
tees of the Five Civilized Tribes affected by the act of April 21, 
1904, to the same extent as said act removed from them the restric- 
tions upon disposition otherwise. Such is the interprétation now 
placed upon this act by the Secretary of the Interior, and this de- 
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partmental construction, while not controlling, is entitled to great 
weight. Brown v. U. S., 113 U. S. 568, 5 Sup. Ct. 648, 28 L. Ed. 
1079 ; Farrell v. U. S., 110 Fed. 942, 49 C. C. A. 183. The act ap- 
proved May 27, 1908 (Act May 27, 1908, c. 199, 35 Stat. 312), en- 
titled "An act for the removal of restrictions from part of the lands 
of allottees of the Five Civilized Tribes and for other purposes," 
is the last expression of Congress on the subject of aliénation and 
leasing, and a careful study of that act confirms the conclusion that 
Congress in its use of the term "aliénation" intended it to include 
the leasing of lands, treating a lease as a species of aliénation. This 
is the construction given this act by the Suprême Court of this state, 
as recently decided in the case of Eldred v. Okmulgee Loan & Trust 
Co. (not yet officially reported) 98 Pac. 929, and is, I think, in accord 
with the history and spirit of ail çongressional législation looking to 
the allotment of thèse lands in severalty and the dissolution of thèse 
tribal governments. It follows that the approval of the Secretary of 
the Interior was not essential as to the validity of the lease of the com- 
plainant, Moore, to the United States Loan & Trust Company, except 
as to that portion of the land comprising the homestead. 

But has • complainant established his contention that this lease 
should be canceled ? In addition to his claim of minority, which, 
as we hâve seen, is not established, he allèges in his complaint that 
the considération of $50, claimed in the lease, was never paid, and 
that such sum was grossly inadéquate and unconscionable ; that he 
was informed by the agent who secured the lease that there was no 
oil in that part of the territory ; that this agent was the agent not 
only of the lessee, but of Usher Carson, Sharp & Sloan, and subsé- 
quent assignées of said lease; that each of them knew of the fraud 
that was perpetrated upon him, and knew that the lease was obtain- 
ed for a grossly inadéquate considération, and by false and fraudu- 
lent représentations as to the value of the land and as to the fact 
of its containing oil, and that the lease was of the reasonable value 
of 10 per cent, royalty and a bonus of $100,000. The évidence fails to 
show any collusion between Sharp & Sloan or Carson and the loan 
and trust company, the original lessee. Nor does the évidence show 
that, at the time the lease was made, the considération named there- 
in was so inadéquate as, in my judgment, to warrant a court in can- 
celing this instrument. It does not appear that the royalty of one- 
tenth, or 10 per cent., of the oil, provided for in the lease, was less 
than the usual royalty. Nor does the évidence show that the bo- 
nus of $50 was at the date of the lease grossly inadéquate. The 
évidence fails to establish that in the procurement of the lease any 
person representing the loan and trust company made any représen- 
tations regarding the absence of oil in that part of the territory, and 
the further fact that an oil lease was being taken would naturally 
hâve caused such a représentation to hâve been received with sus- 
picion. Heckman, the agent of the lessee, who procured the lease, 
testifies that the considération of $50, recited in the instrument, was 
paid by crediting lessor for borrowed money. This is denied by 
the lessor. But he executed the instrument, so far as the évidence 
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shows, voluntarily, and it recites the payment of the $50. Neither 
Carson nor Sloan had any intimation that it was not paid. I fail 
to find that the considération of this lease was grossly inadéquate, 
or that any fraud was practiced upon complainant in its procurement. 
But even if there had been such fraud practiced by the agent of the 
loan and trust company in the procurement of this lease as would hâve 
warranted the court in canceling it in the hands of the original les- 
see, still, as it does not appear that Sharp & Sloan, the assignées of 
said lease, had any notice whatever of such fraud or misrepresenta- 
tion, or that the considération was not paid, they hold the lease as 
innocent purchasers of the interest thereby conveyed, so far as any 
equities urged by the complainant are concerned. 23 Am. & Eng. 
Encl. Law (2d Ed.) p. 477, and cases cited in note. It follows that, 
as between the complainant and Sharp & Sloan, this lease is valid 
as to the west 80, but is invalid as to the homestead. 

Next in point of time is the warranty deed from complainant to 
défendant Sawyer. This deed was procured on July 28, 1906. It 
appears from the évidence that, shortly after the Litchfield lease of 
April 12th was secured, the St. Louis Oil Company procured a 
lease on some land south of and cornering with the land covered 
by this deed. Défendant Sawyer was a copartner in this company. 
As the St. Louis Company was going to drill upon its property, 
Sawyer conceived the idea of buying from Moore, the complainant, 
the land covered by this deed. He testifies it was then about a mile 
and a half away from production; he thought it would be a good 
spéculation if oil should be struck on the St. Louis Company's prop- 
erty; his partner, Litchfield, then had the lease on the property. 
At this time I. N. Ury was representing the complainant in an ef- 
fort to secure a pardon for him, and was in constant communication 
with complainant regarding the matter. Sawyer testifies that Ury 
also represented him in the purchase of most of the land he was then 
buying in the Indian Territory. On July 28, 1906, Sawyer, togeth- 
er with his attorney, Tomlinson, and Ury went to the penitentiary 
to see the complainant relative to the purchase of his land. Aft- 
er a conférence, lasting nearly ail day, and in which, upon the one 
side, Ury, Tomlinson, and Sawyer were trying to procure the deed 
for a sum not exceeding $800, and gradually raising the offer, and 
Moore was refusing to sell, the deed was finally procured for a con- 
sidération of $1,150 which was then paid. It was represented to 
the complainant at the time by Ury that $800 was a fair valuation 
for the land. Ury had seen the land, and admits that oil had been 
developed in that locality, and that there was more or less oil ex- 
citement; but this was not communicated to complainant. Com- 
plainant was not informed by Sawyer that he was interested in the 
adjoining property and expected to prospect the same. He was not 
informed that oil was being produced within a mile and a half of 
the property. Sawyer, or those acting for him, represented that the 
value of the land was not to exceed $10 per acre. The évidence al- 
so strongly tends to prove that it was at the time represented to 
Moore that it was not thought there was any oil there, and that the 
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land was good onlyfor grazing purposes. Complainant testifies that, 
had he known the true conditions existing àt the time, he would not 
hâve made this deed. Did défendant Sawyer's failure to advise com- 
plainant of the pfbximity of oil production, and his purpose of sink- 
ing wells upon the adjoining property, and the représentation as to 
the value of the land and as to what it was uséf ul for, amount to 
such fraudulent concealment of the truth and misrepresentation of 
fact as in equity entitled the complainant to a cancellation of his 
deed ? Fraud, in equity, includes ail willf ul or intentional acts, omis- 
sions, and concealments which involve a breach of either légal or 
équitable duty, trust, or confidence, and are injurious to another, or 
by which an uhdue or unconscientious advantage over another is 
obtained. In Loewer v. Harris, 57 Fed. 373, 6 C. C. A. 398, the 
court said: 

"It is an elementary proposition In the law of fraud that, If one party to 
a contract knowingly assista in inducing the other to enter Into it by leading 
him to believe that which he himself knows to be false, his conduct is fraudu- 
lent, and it matters not whether the resuit is brought about by misrepresenta- 
tion or by keeping silent when duty requires, a disclosure. As was said in 
French v. Vining, 102 Mass. 135, 3 Am, Rep. 440; 'Deceit may sometimes take 
a négative form, and there may be circumstances in which silence would hâve 
ail the légal characteristies of actual misrepresehtation.' " 

"Where the party intentionally or by design misrepresents a matérial fact, 
or produces a false impression in order to inislead another or to entrap or 
cheat him, or to obtain anundue advantage of hini, in either such case, there 
is a positive fraud in the truest sensé of the terni'; there is an evil act with 
evil intent." Smith v. Richards, 13 Pet. 36, 10 L. Ed. 42. 

"Conveyancès from weak men, for sniall considérations* muçh below the 
value, in necessitous circumstances, and especially if obtained from men 
not f'ully cognizant of their rights, * * * will be set aside." Bunch 
v. Hurst, 3 Desaus. (S. C.) 273, 5 Am. Ûec. 551. 

"If either party to a transaction conceals some fact which is matérial. 
which is within his own knowledge and which it is his duty to disclose, he 
is guilty of actual fraud." 2 Pomeroy's Eq. Juris. § 901. 

After stating that it is not every concealment or failure to dis- 
close matérial fact that amount to fraud, Mr. Pomeroy, in the sec- 
tion just quoted, says: 

"While the décisions admit thèse propositions, they are agreed, on the 
other hand, that it is only silence which is permitted. If, in addition to the 
party's silence, there Is any statemeut, even any word or act, on his part, 
which tends affirmatively to a suppression of the truth, to a covering up or 
disguising the truth, or to a withdrawal or distraction of the other party's 
attention or observation from the real facts, then the Une is overstepped, and 
the concealment beconies fraudulent." 

In 20 Cyc, at page 65, it is said : 

"Although a prospective purchaser has spécial knowledge of facts which 
enhance the value of the property, and the vendor is ignorant of thèse facts, 
the purchaser is, ordinarily, under no duty to disclose them to the vendor, 
and is not liable in an action of deceit for failure to do so. But if, in such 
a case, he volunteers to convey information which may influence the ven- 
dor's conduct in making the sale, he is bound to tell the whole truth, and a 
fraudulent misrepresentation of a matérial fact will render him liable. In- 
deed, it has been held that there is no différence in légal effect betwëen fraudu- 
lent misrepresentation by a vendor and by a purchaser. Thus, where the 
vendor is ignorant of the facts, the purchaser's fraudulent misrepresentations 
as to the quantity of land in the tract, or as to extrinsic facts, materiaily 
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affecting the value of the property, or his false assertions as to Its value and 
condition, where the property is distant from the place of eontract, are action- 
able. Where the parties deal on equal footing, and the facts in question' are 
equally open to the Knowledge of the yendor, tlie gênerai principles requiring 
reasonable investigation or inquiry are applicable. But where any relation 
of trust or confidence exists between the parties, so that the vendor is induced 
to rely in the honesty and superior knowledge of the purchaser, or where the 
purchaser has spécial knowledge of the facts while the vendor is ignorant 
thereof, and the purchaser's représentations are positive assertions made as 
of his own knowledge, the vendor is justifled in relying on the statements, and 
caunot be deemed négligent in not making further investigation." 

In the case of Wheeler v. Smith et al., 9 How. 55, 13 L. Ed. 44, 
the complainant, Wheeler, sought to hâve set aside an agreement 
he had made with the executors of his deceased uncle, Chas. Ben- 
nett, by which he had relinquished certain rights in his uncle's es- 
tate and refrained from contesting the will. He had been induced 
by the executors to exécute the agreement. One of them, a lawyer, 
stated to complainant that in his opinion the will was valid, but the 
compromise was made to avoid litigation. The Suprême Court say: 

"The complainant, it seems, had studied law, but it is manifest from the 
facts before us that he was but little acquainted with business, was an in- 
efficient and dépendent man, easily misled, especially by those for whose 
abilities and characters he entertained a profound respect. From the high 
character of the executors, no one can impute to them any fraudulent intent 
in this transaction. Looking to what they considered to be the object of the 
testator, they felt themselves authorized, if not bound, to effectuate his pur- 
poses by making this compromise with his heir at law. They had no personal 
interest beyond that which was common to the citizens of Alexandria. And 
we admit that they inay hâve acted under a sensé of duty, from a misconcep- 
tion of their power under the will. 

"But in making the compromise, the parties did not stand on equal ground. 
The necessities and character of the complainant were well known to the ex- 
ecutors. Having the confidence expressed in the validity of the devise, they 
could hardly hâve felt themselves authorized to pay to the complainant twenty- 
five thousand dollars for the relinquishment of a pretended right. Nor 
could they hâve deemed it necessary, in the agreement of compromise, sub- 
stantially to constitute him the donor of the munificent bequest to the town 
and trade of Alexandria. 

"We are to judge of this compromise by what is stated in the bill, the facts 
being admitted by the demurrer. And it appears to us that the agreement. 
under the circumstances, is void. It cannot be sustained on principles which 
lie at the foundation of a valid eontract. The influences operating upon the 
mind of the complainant induced him to sacrifice his inteiests. Ile did not 
act freely, and with a proper understanding of his rights." 

In this case, the complainant was confined in the penitentiary in 
another state ; he never had seen the land, and there is no évidence 
that he had any definite knowledge of the conditions surround- 
ing the land relating to its value on July 28, 1906, when the deed 
was proojred, except as he was informed by S.awyer, Tomlinson, 
and Ury. The parties were not on equal footing, and the disadvan- 
tage under which the complainant labored by reason of his con- 
finement in the penitentiary, and conséquent inability to visit the 
land, is a circumstance which, of itself, requires that a court of equi- 
ty scrutinize the transaction the more closely. Mr. Ury, whom Saw- 
yer procured to go from Muskogee to assist him in securing the 
deed, is the man who, at the time, was representing complainant in 
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seeking a pardon, and in whom, therefore, the complainant evident- 
ly reposed spécial ; confidence. Mr. Ury's success in procuring the 
pardon was dépendent upon complainarit's providing money to pay 
his lawyers, and he could only procure it by disposing of his land, 
or a portion of it. I am convinced from the évidence that Sawyer 
had Ury accompany him to Leavenworth because' of Ury's relations 
with the complainant, and his conséquent usef ulness in influencing 
complainant to sell his property; and, while complainant did not 
at first accept the price suggested by Ury as reasonable, it may be 
fairly inferred from the testimony that the complainant's need of 
money to secure his pardon, and the' urgent solicitation of Ury that 
he make the sale, were largely influential in inducing him to do so. 
Complainant was in distress and urgently in need of money, which 
in the very nature of things must hâve been known to Sawyer. He 
secured Ury as his agent or intermediary to accomplish the pur- 
chase, who at the time ocçupied a confidential relation with the com- 
plainant. Thèse conditions gave him a decided advantage over com- 
plainant, and it becarne correspondingly incumbent on him that he 
treat complainant with the utmost good faith. 

While I do not find in the record any direct testimony as to the 
market value of the land on July 28, 1906, the date the deed was 
secured, still, considering the f act that it was within a mile and a 
haif of producing property, that the adjoining property was consid- 
ered of suffîcient promise to warrant the company in which Sawyer 
was interested to go to the expense of sinking wells thereon, that 
it was then within the territory covered by the oil excitement, and 
that the deed which complainant was being urged to give deprived 
him of any participation in advances in the price of the land inci- 
dent to development, and from future royalties, and from a consid- 
ération of ail the évidence in the case, I am forced to the conclu- 
sion that neither $8 nor $10 per acre, nor the price which défend- 
ant Sawyer paid, which was something over $14 per acre, was, under 
ail the existing circumstances, a fair and adéquate considération for 
the land at the time. In section 928 of Equity Jurisprudence, Mr. 
Pomeroy says: 

"If there is nothing but mère inadequaey of price, the case must be ex- 
trême in order to call for the interposition of equity. Where the inadequaey 
does not thus stand alone,' but is aecompanied by other inéquitable incidents, 
the relief is much more readily granted. But even hère the courts hâve 
established clearly màrked limitations upon the exercise of their remédiai 
f mictions, whieh should be carefully obsei'ved. The fact that a conveyance or 
other transaction was made without professional advice or consultation with 
triends, and was improvident, even coupled with an inadequaey of price, is not 
of itself a sufficient ground for relief, provided the parties were both able 
to judge and act independently, and did act upon equal terms, and fully under- 
stood the nature of the transaction, and there was no undue influence or 
circumstance of oppression. When the accompanying incidents are inéquita- 
ble and show bad faith, such as concealments, misrepresentations, undue ad- 
vantage, oppression on the part of the one who obtains the benefit, or ig- 
norance, weakness of mind, sickness, old âge, incapacity, pecuniary nécessi- 
tés, and the like, on the part of the other, thèse circumstances, combined 
with inadequaey of price, may easily induce a court to grant relief, défensive 
or affirmative." 
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In view of this inadequacy of considération, coupled with the repré- 
sentations made as to the value of the land and the uses of which it 
was capable, and Sawyer's silence as to the real conditions surrounding 
the land, and in view of ail the attendent circumstances and relative 
position of the parties at the time, it is my opinion that the prayer of 
coraplainant that said deed be canceled and held for naught should 
be granted. The decree will further provide that complainant, Moore, 
repay to the défendant Sawyer the sum of $1,150, the considération 
originally paid, together with interest thereon at the légal rate, from 
the date it was paid, which amount shall be made a lien upon the land 
described in said deed until fully paid. 

We now corne to a considération of the quitclaim deed from the 
complainant to G. R. McCullough and the warranty deed from Mc- 
Cullough to O. M. Lancaster. I find from the évidence that the quit- 
claim deed referred to was secured from complainant by Moffatt, 
who, at the instance of McCullough, visited complainant in the pen- 
itentiary for that purpose. Upon Moffatt's first visit to complainant, 
he attempted to secure a warranty deed from him; complainant re- 
fused to exécute a warranty deed for the reason, as stated by him, at 
the time, that he had already deeded the property and had nothing 
to deed. Moffatt then left him, but returned the next day with a quit- 
claim deed. This he presented to complainant, representing that it 
was only a paper showing that complainant had no interest in the 
property. Moffatt told complainant he desired such a paper for use 
in some litigation instituted or to be instituted regarding the land. 
Complainant relied upon this statement and executed the quitclaim 
deed without knowledge that it was in fact a deed, but believing that 
it was merely a statement such as Moffatt had represented it to be, 
and received from Moffatt the sum of $120, which amount is recited 
in the instrument as the considération. 

I find from the évidence that at the time of the exécution of this 
deed the land it purports to convey was worth not less than $25,000. 
Within a few days after the exécution of the quitclaim deed, McCul- 
lough offered the land to Lancaster for the sum of $1,200, agreeing 
to make him a warranty deed therefor. Lancaster accepted the of- 
fer, and a few days later paid McCullough the sum of $1,200 and se- 
cured from him a warranty deed. He made no examination what- 
ever as to the title, relying solely upon McCullough's statement and 
the warranty deed. Lancaster at the time was interested in several 
propertiesjn the Glenn Pool field, and knew of two producing wells 
then in existence, one with 'capacity of about 200 barrels and the other 
with capacity of about 1,200 barrels per day, both within a radius 
of IV2 or 2 miles from this property. In view of this state of affairs, 
is complainant entitled to a cancellation of the deeds to McCullough 
and Lancaster? 

In section 918 of volume 2, Pomeroy's Equity Jurisprudence, the 
author says : 

"The reniedy which equity gives to the defrauded person is most extensive. 
It reaches ail those who were actually eoncerned in the fraud, ail who di- 
rectly and knowingly participated in its fruits, and ail those who dérive 
ritie from them voluntarily or with notice. 'A court of equity will wrest 
property fraudulently acquired, not only from the perpetrator of the fraud, 
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but, to use Lord Cottenham's language, from his chlldren and his children's 
ehildren, or, as elsewhere said, from any persons amongst whom he may hâve 
parceled out the fraits of his fraud.' There is one limitation: lf the prop- 
erty which was acquired by the fraud has come by transfer into the hands 
of a bona flde purchaser for a valuable considération and without notice, 
even thoilgh his immédiate grantor or assignor was the f raudulent part y 
himself, the hands of the court are stayed, and the remedy of the defrauded 
party, with respect to the property itself, is gone; his only relief must be 
Personal against those who committed the fraud. To this limitation there is, 
however, an exception, where the gênerai rule giving relief applies even as 
against a bona fide purchaser. Where an owner has been apparently de- 
prived of his title by a fraudulent çonveyance or assignment which is void. 
as where he was procured to exécute it by the fraudulent représentation and 
under the conviction that it was entirely a différent instrument, or where it 
was fraudulently executed in his name without any authority, express or im- 
plied, or where, after beiug executed by him for one purpose, it was fraudu- 
lently altered without his knowledge or authority, so as to include the prop- 
erty, or where it was a forgery^ and he has done no collatéral act with 
référence to it which might amount to an équitable estoppel by conduct, and 
the property, by means of such transfer, cornes into the hands of a purchaser 
for value and without notice, the original defrauded owner is not barred of 
his remedy. Equity will relieve by canceling the fraudulent apparent trans- 
fer, and by compelling a reconveyance or reassignment, even as against the 
holder who is innocent of wrong. The doctrines of équitable estoppel and of 
bona flde purchase do not apply under thèse circumstances. Such is the doc- 
trine announced by décisions of the highest authority." 

In the light. of this well-recognized authority . applied to the fore- 
going tacts, I am clearly of the opinion that thèse instruments should 
be canceled, even though it were made to appear that Lancaster was 
a bona fide purchaser for a valuable considération, without notice. The 
évidence, to my mind, clearly establishes that the complainant was 
induced to exécute the quitclaim deed by misrepresentation on the 
part of Mofratt amounting to fraud, and under the conviction that it 
was an entirely différent instrument from what it purports to be upon 
its face; that he did not intend thereby to convey any interest in the 
land, and, under the circumstances of this case, did not do so. This 
is borne out by the complainant's testimony and that of witness Fisher, 
clerk at the prison and a disinterested party. Mofïatt was acting for 
McCullough, and whatever he did in the procurement of the deed 
affects it as though done by McCullough himself. Stackpole v. Han- 
cock, 40 Fia. 363, 24 South. 914, 45 L. R, A. 814. 

But can the défendant Lancaster be said to be a bona fide pur- 
chaser for a valuable considération, without notice? As a man of 
ordinary intelligence, in view of the familiarity he is shown to hâve 
had with the propertiés in the Glenn Pool and their values, the very 
fact that the fee-simple title to this 80 acres could be secured for even 
$1,200 was sufficient to arrest his attention. Even the slightest ex- 
amination into the title, along the line which, would most naturally 
suggest itself to him, would hâve at once disclosed to him the quit- 
claim deed upon which his grantor relied, wherein would hâve beeri 
recited the absurd and grossly inadéquate considération of $120, a 
sum so small as to shock the conscience of any man having his knowl- 
edge of the existing conditions. In Simmons Creek Coal Co. v. Doran, 
142 U. S. 437, 12 Sup. Ct. 246, 35 L. Ed. 1063, the Suprême Court 
quote approvingly from the Virginia Court of Appeals as follows: 
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"Purchasers are bound to use a due degree of caution in making their 
I>urchases, or they will not be entitled to protection. Caveat emptor is one 
of the best settled maxims of the law, and applies exclusive) y to a purchaser. 
He mnst take care and make due inquiries. He is bound not only by actual, 
but also by constructive, notice, which is the sanie in its effect as actual notice. 
Ile mnst look to the title papers under which he buys, and is chargea with 
notice of air the facts afjpearing upon their face, or to the knowledge of 
which anything there appearing will conduet him. He has no right to shut 
his eyes or his eârs to the. inlet of information, and then say he is a bona fide 
purchaser without ijoticë.' y , 

In view, then of thesé things of which he was bound to take notice, 
in what attitude does the law place défendant Lancaster under the 
circumstances of this case The rule is well stated in 23 Am. & Ëng. 
Encl. of Law (3d Ed.) p. 495, as follows: 

"It is a well-settled rule that where a purchaser has knowledge or informa- 
tion of façts which are sufficient to put an ordinarily prudent man upon in- 
quiry, and the inquiry, if followed with reasonable diligence, would lead to 
the discovery ôf defects in the title or of équitable rights of others affecting 
the property in question, the purchaser will be beld ehargeable with knowl- 
edge. thereof, and will not be heard to say that he did not actually know of 
them. In other words, knowledge of facts sufficient to excite inquiry is con- 
structive notice of ail that the inquiry would hâve disclosed." 

He is offered property worth $35,000 for the sum of $1,200. His 
grantor's title is evidenced by what the parties to the instrument were 
pleased to term a quitclaim deed, reciting a considération of $120. A 
derrick for the sinking of a well is already erected upon the property 
or nearing completion ; within a mile and a half or two miles are sev- 
eral producing wells, one with a capacity of 1,200 barrels per day. No 
one, in my judgment, who will impartially consider the évidence can 
escape the conclusion that if, as Mr. Lancaster claims, he was ignorant 
of ail thèse things, it was because he shut his eyes and his ears to 
information which, had he exercised the diligence of a man of ordinary 
prudence, would hâve been imparted to him, and which information 
would hâve conducted him to a full knowledge of the complainant's 
equities in this case. If so, then he is charged with such knowledge, 
and cannot be heard to say that he is a bona fide purchaser with- 
out notice. The manifest inadequacy of considération, both in the 
deed from Moore to MçCuliough and that executed by McCullough 
to him, was sufficient to put Lancaster upon inquiry. 

"To constitute good faith, there must be absence, not alone of participation 
in the fraud, or collusion with the yendee, but also of the knowledge or even 
notice of the fraud, or of facts and circumstances calculated to put an ordi- 
narily prudent business man on iiiquiry, so that hé would ascertain the 
truth." Wafer v. Harvey County Bank, 40 Kan. 597, 20 Pac. 1032. 

In the case of Smith v. Phillips, 9 Okl. 304, 60 Pac. 119, in discuss- 
ing the question of the inadequacy of the considération involved m 
that case, the Suprême Court of Oklahoma say : 

"Phillips thereafter tc.ok a deed from Evans therefor^ the considération of 
which is stated to bé twb hundred and fifty dollars ; * * * the deed from 
Evans to Phillips including not only the so'uth portion of lot 3, for which 
the évidence shows that H. E. Smith had paid a thousand dollars, but also the 
whole of lot 1, for only a part (less than half) of which Johanna Smith had 
in the previous year paid to Evans three hundred and fifty dollars. The 
groes disparity which the face of the deed shows that Evans offered and 
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sold a portion of his property for to Phillips is sufficient to upset any theory 
that Phillips was a bona fide purchaser." 

Mr. Pomeroy, in his work on Equity Jurisprudence (volume 2, 
§ 600), says : 

"What facts are sufficient to put the party upon an inquiry, so that he may 
thereby be Chargea with the actual notice inferred -frôin circumstantial évi- 
dence? Among: the facts to which as évidence su eh forqe has been attributed 
are: Close relationship, personal intiinacy, or business connections existing 
between the purchaser and the party with whom he is dealing or between him 
and the hplderqf the adverse claim ; great inadequacy of the price, which 
might arouse th<i purchaser!s suspicion and put him upon inquiry as to the 
reasons ôf seliing the property at less than its appareiit value ; the sight or 
knowledge of visible roatter or objecte upon or connected < with the subjéct- 
matter which might reasonably suggest the existence ôf some easement or 
other similar right." , 

In the case of American Emigrant Company v. Cburtty of Wright, 
97 U. S. 339, 24 L. Ed. 912, the Suprême Court thus refer to the in- 
adequacy of considération involved in that case : 

"The emigrant Company éecures about six thousand acres of land of the 
value of $1.25 per acre and $981 in cash. Over $8,000 for the vague promise 
of doing $500 worth of public improvements. The very inadequacy of the 
considération is enough to throw the strongest suspicion on the fairness of 
the transaction." 

Each case of this character must be determined by its own peculiar 
circumstances. The complainarit in this case was not on an equal foot- 
ing with persons dealing with him, but laborèd under such a mani- 
fest disadvantagé that a court of equity may well scrutinize closely 
the transactions involved. The mère statement of the circumstances 
known, or which should hâve been known, to Lancaster when he pur- 
chased this land, forces the conclusion that they were sufficient to hâve 
put an ordinarily prudent man upon inquiry, and : that the inquiry, if 
followed with reasonable diligence, would hâve led to a discovery of 
the defects in the title and the équitable rights of the complainànt. 

The considération mentioned in the qùitclaim deed upon which his 
grantor, McCullough, relied, waâ so grossly inadéquate as to fur- 
nish satisfactory and décisive évidence ôf fraud. Pom. Equity Ju- 
risprudence, § 927. Even the $1,200 paid by him was so much less 
than the évidence- shows the value bf the property to hâve been that 
its inadequacy is at once apparent. 

I hâve not overlooked coùnsèl's contention that the instrument 
termed a qùitclaim deed is in fact ri more than a qùitclaim. But how- 
ever this may be, regardless 1 of the exact character of the instru- 
ment, I find the other , circumstances already reçited entirely in- 
consisterit with gbod faith and làck of notice on the part of Lan- 
caster. He carinot, therefore, claim the rights of a bona fide pur- 
chaser. The prayer of the complainànt, that the qùitclaim deed 
to : McCullough and the warranty deed to Lancaster be canceled, is 
granted, and a decree will be rendered accordingly. : The decree will 
provide, however> that complainànt pay said McCullough the sum 
of $120, received by him at the time of the exécution of the instru- 
ment purpôrting to be a qùitclaim deed, and interest at the légal 
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rate from date it was received by him, which amount shall become 
a lien upon the land described in said instrument until fully paid. 

This brings us to a considération of the relative rights of Litch- 
field and Sharp & Sloan, under their respective leases. The Litch- 
field lease is prior, in point of time, to the trust company lease, 
held by Sharp & Sloan, the former having been executed on April 
12, and the latter on June 1, 1906. 

It is immaterial that the Litchfield lease was not recorded in 
the recording district where the land was located prior to the as- 
signment of the trust company lease to Sharp & Sloan, because the 
évidence is clear that, at the time they secured the trust company 
lease, Sloan, who, as the évidence shows, was acting for himself 
and Sharp and others at that time interested, knew that the lease 
to Litchfield had been executed and lodged with the Indian agent 
for transmission to the Secretary of the Interior for his approval. 
Therefore Sharp & Sloan had actual notice of the Litchfield lease. 
The évidence shows that the officiais of the loan and trust company 
and Carson also knew of this lease. But they contend that advices 
which they received from the Indian agent's office, relative to the 
cancellation of Litchfield's lease, were such as to justify them in 
assuming that Litchfield had abandoned the same, and that it had 
been canceled. It appears that the firm of Zevely, Givens & Smith, 
attorneys at Muskogee, represented the firm of Litchfield & Saw- 
yer. It also appears that the correspondence and business general- 
ly of the firm, and, to an extent, the individual business of Litch- 
field, was carried on by Sawyer, who, it appears, was in charge of 
their office at Independence, Kan. It further appears that Mr. Mc- 
Caughtry, from the office of Zevely, Givens & Smith, early in No- 
vember, 1906, came to the Indian agent's office, and requested that 
the lease be canceled, and on November 14, 1906, the Indian agent 
transmitted the lease to the Interior Department, advising that the 
parties desired it canceled, and so recommended. 

The lease was never actually canceled, for, on December 3d fol- 
lowing, upon advice of Sawyer that the request for cancellation had 
been in error, the Indian agent wired the départaient requesting the 
return of the lease, which was done. The transfer to Sharp was 
dated November 20th, which was between the date the original lease 
was forwarded for cancellation and the date of the request that it 
be returned. Sloan says he was acting upon information from the 
Indian agent's. office. The records in the office show that the lease 
had been forwarded for cancellation. It appears that, having been 
lodged with the Indian agent for transmission to the Secretary of 
the Interior, the practice was not to withdraw the lease, but to for- 
ward it to the department for disapproval, as the Indian agent's let- 
ter of transmissal indicates. While the letter states that both the 
lessor and the lessee requested its cancellation, there is no évidence 
other than thé letter itself that Moore, the lessor, ever made such 
a request. Sawyer testifies that, àt the suggestion of Litchfield, he 
inquired about the lease while in Muskogee, early in December, and, 
discovering that it had been forwarded for cancellation, advised the 
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Indian agent that it was an error. It was then, the telegram of Dë- 
cember 3d was sent to the départaient, ' reçalling the lease and ad- 
visingofrthe error. 

Under thèse circumstances, can Sloan be said to hâve been a bo- 
na fide pttrchaser, without actual notice? I think h.ot. He knew 
of the existence of the lease. He made no inquiry pi Litchfield, but 
relied, entirely upon the information he secured from the Indian 
agent's office. The records, there show, not that thé lease had been 
canceled, but that it had,. been forwarded , for. cancellâtion. As to 
whether it would be canceled, depended upon the, action of the Sec- 
retary. If, as Sawyer testifies, the request for cancellâtion was in 
error, then an inquiry directçd to Litchfield would imrnediately hâve 
appraised Sloan of this fact. Under ail the circumstances, I do 
. no't.ftnd that he exercised that diligence which the law;requires of 
one put upon; notice of a prior. conveyance to détermine the facts 
relating thereto. He, therefore, took the interest in the trust Com- 
pany, lease conveyed to him, ; subject to the rights of Litchfield. He 
states in;his testimony that he made this deal with Carson after a 
conférence with Sharp, and, in fact, made it for himself and Sharp 
and others interested, and : Sharp is therefore bound by whatever 
notice or knowledge Sloan had. The remaining one-eighth interest 
transferred by Carson to Sharp, in January following, was transfer- 
red after the error had been corrected in the Indian agent's office, 
and the Litchfield lease, together with ail accompanying papërs, for- 
warded for approval ; and it therefore follows that this one-eighth 
interest was secured at least with no less notice or knowledge of 
Litchfield's rights than that which attaches to the seven-eighths in- 
terest conveyed in November previous. Nor do I consider there is 
àny merit in the contention that the Litchfield lease was a unilatér- 
al contract, from which Litchfield or complainant could withdraw 
at any time, and that thé subséquent exécution •■ of the lease to the 
trust company by complainant amounted to a répudiation by him of 
the former lease. On April 16th, four days after it was executed, 
Litchfield lodged his lease with the Indian agent for the Secretary's 
approval. By agreement with complainant he had deposited thé bo- 
nus agreed upôn with the officiais of the prison, to be paid when the 
lease shoùld be approved. Whether the approval pf the Secretary 
as to the land nbt homestead was necessary or not, the parties had 
made his approval an élément in the contract, and, pending his ac- 
tion in thé matter, thé mère exécution by complainant of the léase 
to the trust company coultl hot affect his prior contract wïth Lîtch- 
field. , , . ■■-''■!<■■■■■• : t. , •-,■: ■.'*■ 

It therefore follows that Sharp & Sloan took the trust company 
lease with notice of and subject to the prior rights of the Litch- 
field lease, and while, as betwèen themselves âridjthè coiriplaihant 
Moore, .the, lease is heldtobe yalid as to the WëSt 80, théy catiriôt 
exercise any rights under it, sb far as oil and gas are concerned, 
during the term of thé Litchfield lease, or nntilsuch time as it shall 
cëase to be a valid ârid sùbsisting instrument. As to the 40 acres 
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comprising the homestead, the lease is invalid, and should be cancel- 
ed so far as it affects that property. 

A number of other questions were raised in the course of the trial, 
and urged by counsel in argument and by briefs, which it is now un- 
necessary to décide. 

Let decree be entered in accordance with this opinion. 



THE KENNEBEC. 

(District Court, S. D. New York. October 23, 1908.) 

Collision (§ 85*) — Evidence— Fog. 

Collision in a fog in Boston Harbor between the Steamship Kennebec, 
inward bound, and a scow lying alongside of a dredge, engaged in im- 
proving the North Channel. The steamship held in fault for excessive 
speed and the dredge and scow for failing to sound fog signais and to 
hear the approach of the steamship. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 85.* 
Collision rules, speed of steamers in fog, see note to The Niagara, 28 
C. C. A. 532.] 

(Syllabus by the Judge.) 

Wing, Putnam & Burlingham and Edward S. Dodge, for libellant. 
Carver & Blodgett, for claimant. 

ADAMS, District Judge. This action was brought by the Daly 
& Hannan Dredging Company, owner of Dredge No. 6 and Scow No. 
2, against the Steamship Kennebec, to recover the damages, said to 
be $9,000, sustained through a collision between her and the Scow No. 
2, lying alongside of Dredge No. 6, in Boston Harbor on the 29th day 
of july, 1905. 

The allégations of the libel are that the No. 6 was properly and law- 
fully stationed at a point about one mile distant E. by N. 14 -N. from 
Deer Island Light and about % of a mile S. W. % W. from Great 
Faun Bar Bell Buoy, engaged in the construction and improvement of 
what is called the North Channel, leading from Président Roads east- 
ward to Broad Sound, Boston Harbor, (an approach not then opened 
to navigation of large vessels) where the libellant was lawfully engaged 
in dredging under contract with the United States ; that No. 6 was 
held in position by spuds at each corner and was heading about N. E. ; 
that Scow No. 2 was made fast on the starboard side of No. 6, and 
other dredges and vessels were also engaged in the same work; that 
the wind was light and the tide not quite half flood; that the weather 
was foggy but objects could be seen quite plainly at a distance of 
from 400 to 500 feet. It is further alleged that about 5 A. M. of said 
day the Kennebec came up the channel, inward bound for Boston, and 
struck the No. 2 on the starboard side near the bow at about right 
angles, breaking her planks etc., and cutting into her deck about 3 
feet ; that the forward port spud of No. 6 was broken ; that-the steam- 
er swung âround along the starboard side of No. 2 and took ofr one 

•For other cases see same toplc & i numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



848 167 FEDERAL REPORTER. 

strake of about 75 feet and then proceeded on her way. It is further 
alleged that since July 25, 1905, the No. 6 lias been at work in sub- 
stantially the same place in which she was at the time of the collision; 
that the steamer has been employed in making daily trips to and from 
the coast of Maine ; that owing to the fact that the dredging opérations 
in the North Channel were unfmished, other vessels of the size and 
class of the Kennebec bound from Président Roads to Broad Sound 
and vice versa, were using the South Channel; that the Kennebec, 
however, had occasionally previous to the collision been seen passing 
the dredges in the North Channel. It is further alleged that the colli- 
sion was not caused or contributed to by those in charge of No. 6 or 
No. 2, which performed ail the duties incumbent upon them, but was 
wholly due to the négligence of those in charge of the Kennebec in 
that she was proceeding at an improper rate of speed in a fog, had 
no proper lookout, was not in charge of a compétent officer, did not 
give any sufficient sound signais, did not avoid the No. 6 and No. 2, 
which were stationary and fast to the ground, was not in the proper 
channel, did not seasonably slow, stop and reverse before the colli- 
sion and did nothing to avoid the collision. 

The allégations of the answer deny that the so-called North Chan- 
nel was not open to navigation of large vessels; admit that the wind 
was light, the tide flood and the weather foggy but deny that objects 
could be seen quite plainly at a distance of 400 or 500 feet; admit 
that on the morning of July 29, 1905, the Kennebec when coming up 
the channel, inward bound from Boston, struck a scow near the end; 
admit that the steamer had been employed in making daily trips to 
and from the coast of Maine and used the so-called North Channel; 
deny that the collision was not caused or contributed to by those in 
charge of No. 6 or No. 2, and in gênerai the allégations of fault 
charged against the Kennebec, and requiring proof of some other mat- 
ters alleged in the libel. Further answering it is alleged that the Ken- 
nebec was approaching Boston on her regular trip from Bath, Maine; 
that when in the vicinity of Baker's Island, she entered a thick fog. 
which continued from that time until after the collision ; that immedi- 
ately upon approaching the fog the engines of the steamer were slowed 
down and from that time until the collision she proceeded at a reason- 
able rate of speed in a fog; that upon entering the fog and thereafter, 
she sounded fog signais regularly at intervais of at least every minute 
until after the collision; that the master, two pilots and the quarter- 
master were in the pilot-house and a lookout was properly stationed 
forward and so continued up to the time of the collision; that the 
steamer proceeded slowly and cautiously on her regular course, keep- 
ing a close lookout for sounds and vessels; that while so proceeding 
and when in the vicinity of Faun Bar, a dredge and scow were seen 
and reported by the lookout close aboard and nearly ahead; that no 
bell, whistle or other signal was being given upon the scow or dredge ; 
that the engines of the steamer were immediately put f ull speed astern 
and her helm aport to try and clear the scow ; that by thèse manœuvres 
the head of the steamer was thrown to starboard but she did not hâve 
time to clear and hit the scow about 4 or 5 feet from the end. It is 
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further alleged that if any notice by bell or otherwise had been given 
by those on the dredge or scow, the steamer would hâve had no diffi- 
culty in locating and avoiding them; that the steamer and those in 
charge of her were wholly without fault and did everything that could 
hâve been done to avôid a collision ; that those on the dredge and 
scow were solely at fault for the collision in that they did not give any 
sound or signal or bell as required by vessels at anchor in a fog, es- 
pecially in a channel, and when the steamer's whistle could or should 
hâve been heard approaching; in that they were improperly anchored 
or moored in an improper place. 

Many witnesses were examined and a great volume of testimony 
taken. A great deal of this testimony related to matter not now in 
dispute. 

The place of collision was fixed by United States engineers as be- 
ing on the Eastern part of Little Faun Shoal, where there was a depth 
at mean low tide of about 12 feet. A few hundred feet to the south- 
ward and westward of No. 6 and No. 2 another dredge was anchored 
in about 15 feet of water. . To the northeastward about a mile, two 
other dredges, known as Breyman Dredge9, were anchored. 

Dredge No. 6 was about 122 feet long and 40 feet wide. She had 
a square bow and a rounding stern. On her deck was a house of 2 
stories containing the machinery and sleeping quarters of the crew. 
The dredging bucket, or dipper, and the long crâne, or arm, by which 
it was held and operated, were at the bow of the dredge. She was 
held in position while working by 4 vertical timbers, called spuds or 
anchors, each 85 feet long and 3 feet square. 

No. 6 had a bell on top of the lower house held by an iron frame. 
The bell was 8 or 10 inches in diameter at the mouth and about 12 
inches high. It was rung by a cord leading down to the lower deck. 
She also had a steam whistle the sound of which could be heard for a 
half of a mile to a mile. Her machinery when working made con- 
sidérable noise and the exhaust of her steam could be heard about 
the same distance. 

The scow was 185 feet long and 40 feet wide. It was divided into 
6 double pockets for holding dredged material. Each pocket was di- 
vided by a partition running athwartship, thus making 12 single pock- 
ets. At the bottom of each pocket was a gâte fitted with chains and 
operated from the deck of the scow so that each pocket could be 
dttmped as required. 

Neither No. 6 nor No. 2 had any motive power of its own and was 
entirely dépendent on tugs for navigation from place to place. By 
means of the dipper, or bucket, and of the chains operating it, however, 
No. 6 could, when occasion required, move forward about 10 or 12 
feet. 

The crew of the dredge, at the time of the collision, consisted of 2 
engineers, 2 cranesmen, 2 cooks, 2 firemen, 5 deck hands and a watch- 
man. One of the engineers was absent on the day of the collision. 
No. 2 had no crew, the necessary work upon her, operating the pockets 
and placing her, being done by the deck hands from the dredge. 

The Government had been engaged for several years in straighten- 
167 F.— 54 
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ing, widening and deepening . the two channels, the North and the 
South, f rom Président Roads to Broad Sound. At the time of the 
collision, the improvement of South Channel had been completed, 
and that channel was abundantly provided with buoys and elaborate 
range lights and was in constant use by vessels, even of the greatest 
draït. The improvement of the North Channel was incomplète, the 
natural channel being deemed difficult and dangerous for ail vessels 
except those of light draft. 

On . the morning of July 29th, 1905, No. 6 and No. 2 ' were engaged 
upon irhprovements then being made by the Government and about 
5 o'clock this collision occurred. Dredges worked in North Channel 
wheneyer it was calm and there was no motion or sea. No. 6 had been 
working continuously, and in substantially the same position as that 
in which she was placed at the time of the collision since July 25, 1905. 

On the day of the collision No. 6 began work at 4 A. M. in charge 
of her master.. There was Utile or no wind, and except for the noise 
made by the dredge thé morning was quiet. About 10 minutes before 
the collision, she was moved forward a few'feet and a signal of two 
blasts blown upon her whistle. About 5 minutes later No. 2 was also 
moved and a signal of one' blast was then blown upon the whistle of 
No. 6. .. ,. 

At the time of the collision No. 6 was made fast to the bottom by 
her spuds. No, 2 was alongside on the dredge's starboard side and 
extending forward of the bow of the dredge by about y 2 the length 
of the scow. The tug Charles F. Dunbar was made fast to the port 
quarter of the dredge. They were ail heading N. E. working upon a 
eut running N. E. and S. W. 

A few minutes before the collision, it was found that the latch which 
should hold closed the bottom of the bucket of No. 6 did not work 
properly and after the bwçket : had been lowered to the bottom several 
times and had;failed to brihg up a load, the bucket was swung over 
No. 2 and the cranesman of the dredge stepped onto the scow to make 
the riecessary repairs to the latch. Until the bucket was thus swung 
over, the engines of No. 6 had been making their usual noise, audible 
for some distance away, probably % of a mile to a mile. This noise 
cbntinued up to shortly before the collision. The watchman of No. 6 
had been ringing the bell of the dredge until about 5 minutes before 
the collision when he left it to go into the hold to oil the machinery. 

The steamer struck the scow on the starboard side, 7 to 10 feet from 
the bow and about at a right angle. The scow was of heavy construc- 
tion but the force of the blpw broke several planks on the side, 2 
stringers on the inside and 4 beams, started the decking ail over the 
forward end pf the scow and the plank shear ; and generally strained 
and started the scow ail over, making a eut in her side about 3 feet 
deep on the deck, extending, but not of that depth, below the water 
line. The forcé of the blow also cracked the forward port spud of the 
dredge, which was 3x3 feet in thickness, about % across. . 

The steamer after striking then swung around, bringing her port 
side to the starboard side of the scow and. as she went ahead took off 
the . mentioned length of strake of the starboard plank shear of the 
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scow. The steamer then passed out of sight in the fog. She did not 
stay by the No. ,2, nor did she, ,in any respect, conform, or attempt 
to conform, to the requirements "of Act September 4, 1890, c. 875, § 
1, 26 Stat. 425 (U. S. 'Comp. St. 1901, p. 2902), but her failure merely 
placed upon her the burden of showing that she was not responsible 
for the collision. The Luzerne. (D. C.) 148 Fed. 133, affirmed 157 
Fed. 391, 85 C. C. A. 328. 

The scow began to fill with water immediately after, and in consé- 
quence of the collision and the contents of three of her pockets, which 
had already been filled, had to be dumped in order to save her from 
sinking. 

The Kennebec was a side wheel steamer 256 feet long and 45 feet 
beam. On the mornjng of the collision she was drawing 7 feet 6 
inches forward and 8 feet 6 inches aft. She had the ordinary type 
of beam engine and was able to run at full speed from 10y 2 to 12 
knots, making from 15 to 18 révolutions of her wheels. Her pilot 
house was on the upper deck 35 to 40 feet from her stem. At the time 
of the collision the windows were properly open. She was then run- 
ning on a regular route between Boston and Gardiner, Maine, leav- 
ing each port upon alternate days, so that either going to or coming 
from Boston, she was constantly passing through Broad Sound. Her 
days for leaving Boston, were Tuesday, Thursday and Saturday and 
for leaving Gardiner, Monday, Wednesday and Friday. On Friday, 
July 28th, she left Gardiner at 3:37 P. M.; and Bath at 6:44 P. M. 
and passed out of the Kennebec River by Sequin Light at a little after 
8 P. M. Fog was first encountered when she was off Baker's Island 
Light but it was not of great importance until she reached the North 
East Graves Whistling Buoy at the entrance of Broad Sound, when 
it became thick and remained so until after the collision. At the time 
when she had the buoy abeam she had her lookout stationed on the 
forward deck, her quartermaster was at the wheel and her first pilot 
was in the wheel house in charge of her navigation. Subsequently 
the other officers, as claimed in the answer, came into the wheel house. 
At the buoy her course was changed to W. by S. y>> S. and thereafter. 
until in the immédiate vicinity of. the dredge and scow, this course 
was maintàined, except for a slight déviation shortlv before the col- 
lision to avoid an anchored scow, from which there was an immédiate 
return to said course. This course was not one laid down on any 
chart and involved a crossirig of both the North Channel and the South 
Channel without the usé of either of them in the manner indicated 
and intended by the Government publications w.ith respect to naviga- 
tion. With a small clearance, sumcient for safe navigation, of the 
whistling buoy to the northward and of the Deer Island Light to the 
Southward, a course of W. by S. % S. would bring a vessel bound in- 
w,ard to the immédiate vicinity of, if not directly to, the place where 
the scow was lying. 

Until the arrivai of the Kennebec at the Whistling Buoy, she had 
been running at Her full speed of 10% to 12 knots. At that place, or 
^soon after passing it, the speed wâs reduced to about 7 knots an hour. 
: For a little time she rari at this speed and then, it is claimed, her speed 
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was further reduced, while stiil going under one.bell, by orders given 
from the pilot house to the engineer through the speaking tube, to 
turn the. wheels as slowly as possible, which were observed and ef- 
fected, it js claimed, a réduction to 2V2 to 3 knots, the slowest speed 
she could run and préserve steerage way. It appears howevér, from 
the testimony of the first piïot, who was in charge of her navigation 
and from the log bôok kept by'him, that she passed the Graves Buoy 
at 4 :30 A. M. and that the collision occurred 25 minutés later or at 
4:55 A. M. It is claimed that she made several stops during this 
time but it does not clearly appear that her engines were stopped more 
than once, and the stoppage was so short that headway was not lost 
to any appréciable extent. The distance from the Whistling Buoy 
to the place of collision Was sômething over 3 knots, so that the average 
speed during this time was fûlly 8 knots per hour, some part of which, 
about a knot, was due to the flood current. When the steamer struck 
she was at right angles to the : scow, lying N. E., and must hâve been 
heading aboût N. W. Hërprevious course had been W. by S. % S. 
and she swurig > ,thèrèfore 5% points, which indicates Considérable 
headway, notwithstanding it was stated that she did not hâve headway 
enough to swing to any materiâl extent. What the speed was immedi- 
ately prior to the collision does not appear. The engines were reversed 
at full speed and made ofte or two tûrns back before the blow, but 
the steâmëPs headway was not materially arrested. From the fore- 
going and the damage done to the scow by the blow, the f act that one 
of the spuds of the dredgewas broken, there can be little doubt that 
the speed was excessive, especially if the rule established in The Um- 
bria, 166 U. S. 404, 417, 17 Sup. Ct. 610, 615, 41 L- Ed. 1053, is to be 
followed. It was decided April 5, 1897. It was said: 

"The gênerai consensus of opinion in this country is to the effect that a 
steamer is bound to use only,$ueh précautions as will enable her to stop in 
time to avoid a collision, af ter. the approaching vessel cornes in sight, provided 
such approaching Vessel is herself going at the moderate speed required by law. 
In a dense fog this might require both vessels to corne to a standstill, until the 
course of each Was deflnitçly ascertained. In a lighter fog it might authorize 
them to keep their engines in sunlcient motion to préserve their steerageway." 

The Kennebec urges th^t the Umbria rule is unreasonablé and should 
not be applied, as it has not been followed in ail cases, citing particu- 
larly La Bourgogne, 86 Eed.. 475, 30 C. C. A. 203, decided April 7, 
1898, and The Benjamin ',£.. Van. Bruni:,, 98 Fed. 131, 38 C. C. A. 668, 
decided November 8, 1899,. In the former the speed of La Bourgogne 
was not pariiçularly in ques,tion and the Ailsa was held wholly in fault 
because she anchored. outsidé . of the anchorage limits. In The Van 
Brunt, the Pilgrim which, collided with her was excused because it 
was. held that she was exercising proper précautions though she was 
still under. way and the Van Brunt solèly in fault for anchoring in an 
improper place. The H. F. Dimock, 77 Fed. 226, 23 C. C. A." 123, 
however, was referred to with approvaL It was there held that a 
steamer riayigating in a, dense fog niust slow down to such speed as 
is consistent with the s^fety of other yessels ùsing the chanriel, and 
if such speed does not aftord sumcient steerage way, she should come 
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to anchor. That is practically the same as the requirement of the 
Umbria, and if applied to this case, it shows that the Kennebec was 
proceeding at too great a rate of speed. It is not contended by her 
that she was able to bring herself to a standstill before the collision. 
On the contrary, it is urged that although she was proceeding at a 
very slow rate, nevertheless the collision occurred, unavoidably as 
far as she was concerned, because she could not see the scow in time 
to stop her headway. There was a current of about seven-tenths of 
a knot an hour running somewhat across the channel but generally 
toward Boston, which accelerated the steamer's progress beyond the 
speed given by her engine. It is not necessary to détermine the rate 
of speed the steamer was making. It is sufficient for the purpose of 
establishing her fault to find that she was running at too high a rate 
of speed for safety under the circumstances. The fog was not so 
dense but that the dredge lying to the S. W. about 400 feet could be 
seen and the Scow No. 2 could hâve been and doubtless was seen that 
distance. 

It is also urged against the Kennebec that she had no compétent nor 
proper lookout. It is true that the lookout had been continuously 
on duty from about 8 o'clock the previous evening, excepting when 
opposite Boon Island, he went below for 7 or 8 minutes to get some 
coffee. He then. returned to lookout duty and remained there until 
about 4 o'clock in the morning, when he was relieved for a few min- 
utes by the lst and 2nd mates who took positions 12 or 15 feet from 
the stem and remained there. The lookout returned shortly and took 
a position from 4 to 8 feet behind thèse men but his faculty for ob- 
servation was not diminished, and, although he must hâve been weary 
from his long vigil, he was the first to see the scow. When aided by 
the officers he was fully compétent to perforai his duties. 

It is urged that the noise of a dredge working, which was heard on 
the steamer, was the No. 6, but the testimony of the steamer shows 
that the dredge noise they heard was from the Breyman dredges men- 
tioned above, which the steamer passed on her starboard. Upon the 
whole, I think there was no proper criticism to be made upon the 
steamer with respect to lookout. 

It is also urged against the Kennebec that she had no compétent of- 
ficer on deck. It is said of the master that his incompetency appears: 

(a) In permitting the faulty stationing and disposition of the look- 
out and allowing the lookout mentioned above, called "bow watchman" 
to remain on duty for more than 8 continuous hours — 4 times the 
usual length of a lookout's watch — until he became unfit for the per- 
formance of his duties. 

It seems to be true that the lookout was on duty too long but he 
seemed able to withstand the strain and perform his duty. 

(b) In permitting the excessive speed of the steamer. This is a 
just criticism. 

(c) In taking a course from Graves Whistling Buoy which did not 
follow any of the usual or established channels. 

The steamer was not bound to follow either of the channels if she 
could find enough navigable water elsewhere. 
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(d) In that personàlly he was an unfit person for conimand. "He 
testified before the court; and his inaccùfacy, incoherëncy, and wild 
and random methods. of artswëririg questions; ànd pretending to point 
oùt locations on the cha.rt, iè' sJJréad upon the record, and can not f ail 
to hâve irhpressed the Court." ' ' '....'...!. 

Capt. Colby impressed me on the trial as beîng an honest witness. 
and a capable havigatbr, though iiot orié using sciëntific methods. I 
do not consider thât his estimâtes of the speëd of his vesselwëre re- 
liable; but àpart from his statements in that : pàrticular, I believë 
that he told the truth substantially aiîd intelligëntly, . considering the 
stress he was under frôm a minute and able cross exàmination. 

Fault on the part of the steamer being estabjished it remains to be 
determined whether the scow was also in fault! ' '' 

T?he principal, allégation, àgainst her is the faet that neither she 
nor the dredge sounded âny bell or made any otlier hbise to warn the 
steamer of her présence. It is concedèd thât they did not make any 
fog signal, but contended that it was not required by law. The argu- 
ment is: 

"The preamble of the Inland Rules (U.S. Comp. St. 1901, p. 2876)— which 
are the rules applicable to thls case— proyides that 'thefollowing reguiations 
* * * shall be followed by ail vessels nàvigating ail harbors, rivers, and 
inland waters of the United States,' etc. 

The Prelimïnary Définitions (page 2876) of thé aet say: 'The word "Steam- 
vessel" shall inelude any véssel propelled by machinery.* 

Under Sound Signais for Fog, and so forth (page 28J3Q), is found: 'Art. 15, 
2. A steam-vessel shall be provided with » * * an efficient bell.' : 

'A sali ing- vessel of twenty tons gross tonnage or upwàrd shall be provided 
with a similar * * * bell.' : 

'In fog, mist, * * * whether by day or night, the signais described in 
this article shall be used as follows, nainely:', ; 

'(d) A vessel when at ançhor shall, at Intervais, of not more than one 
minute, ring the bell rapidly for aboût flve seconds.' , 

'(f) Ail rafts or other wâter craft, not herein provided for, nàvigating by 
hand power, horse power, or by the current of the river, shall sound a blast àt 
the fog-horn, or équivalent signal, at intervais of not more- than one minute.' 

The above are, we submit, ail of the provisions of the Inland Kules applica- 
ble upon this pàrticular question. 

(a) The Statute baving so specifiçally provided, in article 15 (2), that a 
steain vessel, * * * and a sailing vessel of twènty tons gross tonnage or 
upward shall be provided with a bell, itgoes without saying that the Statute 
intends that vessels not falling within the two classes so,des}gnated shall not 
be provided with a bell. 

(b) Accordingly, when; in (d), thè Statute provides tïiat 'a vessel when at 
anchor, shall * * * ring the bell,' it can only mean that such vessels as 
the Statute has required to be provided \tith a bell shall ring it. 

Other vessels, falling within the classes mentioned in ;(f ) 'shall sound a blast 
of the fog-horn, or équivalent signal.' , 

(c) It is entirely clear that nothing iti. the Statute rèqtiires a Steam Dredge, 
or Scow, — neither of tbeih ha vihg any Biotive' powef,' * : * * or not 'nàvi- 
gating' at ail, or not even nàvigating by any of thej rneans specifled in (f), — 
to be provided with a bell. 

(d) It is, also, plain, as matter of construction of the Statute in which, the 
Inland' 1 Rules are cotitainéd', that noné of the provision^ (cited above), càn be 
said to require such a Steam Dredge, or Scow, to ring'a bell, or give any othet 
signal in fog. : : , ,...;:■'; •■>( [■<■,-. • : '■' 

It is hardly worthy of remark that; the considération, urged at argument, to 
the effect that the fa et that' Dredge ftô. 6 had a bell, has any tendency to- 
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show her obligation to ring it, in fog, is wholly wide of the mark. There are, 
obviously, many other uses for a bell on a Dredge. 

(e) It is submitted that the présent is an instance,— (of which there are sev- 
eral), — of clear, possibly unintentional omission, and oversight in the dravving 
of the Statute. 

(f) Again, it is exceedingly questionable whether, — apart from the considér- 
ations urged above, — the expression 'A vessel when at anchor,' in (d), could be 
reasonably held applicable to a Dredge held, and fixed, rigidly, to the bottoni 
by spuds, as was Dredge No. 6, on the roorning of the collision." 

Notwithstanding the argument, I think it is clear that the libellante 
vessel s hère were required to use the ordinary précautions to warn 
other vessels of their présence. It was distinctly held by Judge Dodge 
—In re Eastern Dredging Co. (D. C.) 138 Fed. 942— that a scow is 
a vessel to be dealt with as such by persons concerned with maritime 
affairs. Dredges hâve, I think, been uniformly treated as vessels 
subject to the ordinary rules relating to navigation — The City of 
Birmingham, 138 Fed. 555, 71 C. C. A. 115, for example— and it 
would be anomalous if they could occupy navigable waters in a fog 
without giving other vessels, which were justified in navigating there, 
warning of their présence. That they were considered as being 
within a rule requiring the ringing of a bell is shown to some extent 
by the fact that this dredge had a bell. It is urged that the bell may 
hâve been intended for other purposes. That may be, but it was not 
proved to hâve been so, and it is more than probable that it was sup- 
plied to be used for fog conditions. Whether it was so intended is 
immaterial, however, because it was the duty of a dredge to be sup- 
plied with a bell and to ring it at least every minute. The master of 
the dredge testified that it was customary to use the bell in a fog. 

It is urged, however, that the dredge was making the other sounds 
mentioned above. 

Assuming that thèse sounds were made, it is not at ail clear that 
any reliance can be placed upon the estimate of time. That the sounds 
were not heard in time to be of any use to the Kennebec, though she 
had a good lookout, is reasonably certain. It is also established that 
the Kennebec was continually sounding fog signais which were not 
heard on the dredge until immediately before the collision and then 
nothing was done to warn the Kennebec. 

I think, therefore, that the dredge and scow also committed faults 
contributory to the collision. 

There will be a decree for the libellant for half damages, with an 
order of référence. 
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MORSE & ROGERS et al. v. PHILADELPIIIA & R. RY. CO. 

(District Court, E. D. New York. August 5, 1908.) 

1. Collision (§ 85*)— Ovebtaking Steamer and Tow— Fog. 

A collision which occurred at night in a fog southeast of the PollocU 
Rip Shoals lightship off the coast of Massachusetts between the last of 
threo tows and an overtaking steamer which ran into the towline after 
passing the tow held due sole! y to the fault of the steamer either in fail- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ing to locate the tow or in failing to keep away, it appearing tliat the 
tows ail carried proper lights and that the steamer's lights were seen from 
the second and third tows before the collision. 

[Ed. Note. — For other cases, see Collision, Cent, Dig. § 169; Dec. Dig. 
§ 85.* 

Overtaking vessels, see note to The Rebecca, 60 C. C A. 254.] 

2. Collision' (§ 61*)— Navigating with Long Tow. 

The fact that a tug with tows at sea was navigating at night with un- 
necessarily long towing hawsers does not render lier in f ault for a colli- 
sion, unless the length of the tow caused or was a factor in causing it. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 78; Dec. Dig. § 
61.*] 

3. Collision (§ 82*)— Navigating in Fog— Speed. 

A speed of from four to six knots on the part of a tug with tows navi- 
gating at sea at night in a fog is not ordinarily négligent. 
[Ed. Note. — For other cases, see Collision, Dec. Dig. § 82.* 
Collision rules-speed of steamers in fog, see note to The Niagara, 2S C. 
0. A. 532.] 

In Admiralty. 

Wing, Putnam & Burlingham (Henry E. Mattison, of counsel), for 
Joy S. S. Co. 

Carpenter, Park & Symmers ( Samuel Parle and James K. Symmers, 
of counsel), for Walter J. Tice. 

Wallace, Butler & Brown (Fredk. M. Brown and Howard S. Har- 
rington, of counsel), for cargo owners. 

Lord, Day & L,ord ( Charles J. Fay, of counsel), for claimants Ken- 
dall and Bridges. 

Armstrong, Brown & Boland (Pierre M. Brown, of counsel), for 
Philadelphia & R. Ry. Co. 

CHATFIËL,D, District Judge. The présent case is based upon a 
pétition filed by the owner of an ocean-going steam tug, the Patience, 
asking for a limitation of the liability of the tug, in order to contest 
that liability for damages, loss, etc., arising from a collision which 
occurred on the 7th of May, 1905, at a few minutes after half past 
1 in the morning, in the waters to the south and east of the Pollock 
Rip Shoals lightship, which is stationed about four miles off the coast 
of Massachusetts, southeast of Cape Cod, and north of the shallow 
waters between Nantucket Sound and the Atlantic Océan. As shown 
by the government chart put in évidence, a passage called the "Pollock 
Rip Slue" extends in a direction approximately southwest by south 
from a point about two miles southwest of the lightship, and to the 
south of this Pollock Rip Slue is located the Pollock Rip lightship. 
The slue is some two miles in length, and is comparatively narrow, 
while near the Pollock Rip lightship the channel makes its way by 
several turns between shoals of extremely shallow water. 

Upon the night in question the Patience, a seagoing tug about 125 
feet in length, had leît Boston for New York, having in tow three 
barges, none of which at the time was loaded, and which were, named 
in the order in which they were towed, the Franklin, the Indian Ridge, 

•For other cases see same topic & § number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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and the Glendower. The testimony shows that the hawsers between 
the tug and the Franklin, and between the Franklin and the Indian 
Ridge, were about 150 fathoms in length. The hawser between the 
Indian Ridge and the Glendower was perhaps a little shorter, but ap- 
proximately the same, at any rate over 125 fathoms. Early in the 
evening, or around half past 8, when the Patience and her tow were 
not far from Cape Cod, a heavy fog set in, and instructions were 
given to the engineer of the tug to reduce the steam pressure to 135 
pounds, and the tow proceeded thus to a point ofï Chatham, Mass., 
and some four or five miles from the Pollock Rip Shoals lightship. 
At this point the speed of the ship was slowed to one bell, and the 
statement of the captain to the United States local inspectors, made 
three days after the accident, as well as the testimony of the engineer 
and of the captain on the trial, would indicate that the Patience, with 
the tow, the barges being light, was proceeding at a rate through the 
water of from four to five knots, the tide was ebb, setting in the direc- 
tion in which the towing was proceeding, and running with the strength 
of from one to one and a half knots. The Patience was sounding 
ordinary steam fog^whistles, of one long and two short blasts, at in- 
tervais of about two minutes, and reached a point about half a mile 
to the eastward of the Pollock Rip Shoals lightship at 1 :30 a. m. 
Before reaching the lightship the whistles of one or two steamers and 
of another tow were heard, but thèse vessels passed by, on one side 
or the other, some time before the lightship was reached. The testi- 
mony of the witnesses shows satisfactorily that thèse boats ail went 
out of hearing, and there is nothing to connect them with subséquent 
events. Each of the two forward barges in the tow had two white 
stern lights, as well as the red and green side lights, and the captain 
of the Glendower, for a short time previous to half past 1, was giving 
fog signais from an automatic horn on the bow of his vessel. The 
Glendower had one white stern light and red and green side lights. 
The steamer Aransas, of the Joy Steamship Une, left Boston the same 
evening for New York, and proceeded at full speed until she ran into 
the same fog, at about 8:30 p. m. The Aransas reached Cape Cod 
about 10:30, changed her course to south-southeast, then to south by 
west, and between half past 12 and 1 o'clock reached a point opposite 
Chatham lightship. 

In the statement made to the inspectors three days after the colli- 
sion, the captain fixes the time of passing Chatham at 12:55, while 
upon the trial he fixed it at 12 :30 a. m. The testimony of the other 
witnesses would seem to indicate that the Aransas reached a point 
opposite Chatham in the neighborhood of 12 :50 or 12 :55 a. m. At this 
point her engines were stopped, and she then ran under one bell to a 
point ofï the Pollock Rip Shoals lightship, where, having located the 
whistle on the lightship, her course was changed to south-southwest 
toward the Pollock Rip Slue. 
_ The witnesses from the Aransas testified to the hearing of various 
signais from passing vessels during the fog, which apparently did not 
decrease in density, but thèse vessels had ail passed, and no further 
signal was heard until just before passing up Pollock Rip Shoals light- 
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ship, when several of the witnesses on the Aransas testify that they 
heard the signal of the Glendower, blowing one long and tvvo short. 
This signal ceased about 10 minutes before the accident. 

It will be remembered that the Glendower was some 2,700 feet from 
the Patience, and the captain of the Glendower testifies that he heard 
the whistles of the Aransas coming on an approximately parallel 
course, that he blew his whistles until the Aransas had reached a point 
forward of his beam, and then, considering that she had passed by, he 
went back toward the stern of his vessel, and to the cabin to see the 
compass. 

The witnesses upon the Aransas do not seem to hâve located the fog 
signais of the Patience, and if they heard them no particular attention 
was paid to them ; but the signais of which notice was being taken 
were apparently those blown by the Captain of the Glendower. None 
of the witnesses on board the Patience heard the signais on board the 
Aransas, and it was impossible for the Patience to see through the 
fog the h'ghts ai any of the barges beyond that nearest to the Patience 
herself. This places the distance at which .a light could be seen at 
about 900 feet, and the captains of the various barges testify that they 
could see the barges next to them, but no others. 

The testimony of the witnesses on the Aransas is to the effect that 
they steadily held their course, after the fog signais which had been 
heard from the Glendower ceased, that suddenly white stern lights 
were seen ahead, followed almost immediately by a red light a few 
points ofr the starboard bow, and a green light also to starboard, fol- 
lowed in a few moments by a blow amidships on the starboard side 
of the Aransas, from which she sank in about .15 minutes. 

The testimony pf the witnesses is unanimous as to the place in which 
the Aransas was struck, and that the bow of the Glendower crushed 
in the bulkhead and upper works of the Aransas to such an extent 
that she proceeded to fill immediately. Ail the passengers were saved, 
with the exception of one woman, who disappeared, although fitted 
with a life-preserver and assisted toward one of the boats. 

The testimony of the captain of the Glendower is that his hawser 
was partially submerged, and that the Glendower was following direct- 
ly in the wàke of the other barges, which were following in a straight 
line the course of the Patience; that there was no veering or change 
of course, and that the stem of the Aransas struck the hawser some 300 
or 400 feet from the bow of the Glendower. The captain of the Glen- 
dower rushed to the bow of his vessel, eut the hawser with an ax, and 
before any change of course could be made the vessels came together 
in the manner aforesaid. The helmsman of the Glendower felt the 
swerve and strain on his hawser, which he says was jerked violently 
to starboard. The Glendower started ahead rapidly, he met the swerve 
with his helm, and then the hawser parted, and in a short time the col- 
lision occurred. 

There is some testimony by the mate of the Aransas that just prior 
to the collision an order was given to port the helm of the Aransas, but 
there is nothing to indicate the degree or rate at which the Aransas re- 
sponded to the helm. There is a conflict of testimony as to whether 
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the Aransas, under this ported helm, had steerageway or was backing, 
inasmuch as, just before the signal to port was given, the engines were 
directed to be reversed. If the Aransas had been going astern at the 
time of porting the helm, the testimony is that the bow would be thrown 
to port, and inasmuch as she continued across the bow of the Glendow- 
er, and apparently to starboard, it seems to be apparent that the re- 
versing of her engines had not yet stopped her headway, and that the 
throwing of her helm to port brought the steamer further across the 
Glendower's bow. The efforts of the Glendower's steersman to over- 
come the effect of the blow on the hawser also continued, in ail proba- 
bîlity, and threw the head of the Glendower to port. 

The witnesses from the Aransas testify to having seen the white 
stern lights of the barge ahead, and there is but one conclusion to be 
drawn from the situation (inasmuch as there is no évidence to indicate 
any attempt on the part of the tow to circle out to sea for an anchor- 
age), and that conclusion is that, when the captain of the Glendower 
ceased blowing his fog horn, the Aransas, which was following a course 
on the outside, apparently converging slightly with that of the tow, 
ran alongside of the Glendower, and struck the hawser before realiz- 
ing her whereabouts. It may be that, seeing the stern lights of the In- 
dian Ridge, with the knowledge that a tow was in the immédiate neigh- 
borhood, the Aransas proceeded to port her helm and reverse her en- 
gines to keep out of the way. The same action would hâve resulted if 
the Aransas, or any person in the pilot house of the Aransas, sudden- 
ly saw the red light of the Glendower and the stern light of the Indian 
Ridge, a signal to reverse and to port being the natural one under the 
circumstances. But négligence cannot be imputed either to the captain 
of the Aransas nor to the captain of the Glendower for what happened 
at this point. The vessels were in extremis then. And still less can 
any négligence for the action taken at this point be imputed to the cap- 
tain of the Patience, who knew nothing of the matter until signaled by 
the Glendower that the barge was adrift. 

It is apparent from the cases and the International Rules that the 
Glendower was not compelled to give fog signais. International Rule 
15 provides that a vessel in tow may sound fog signais, and, in the light 
of the collision, it would perhaps hâve prevented the accident if the 
captain of the Glendower had continued to sound his signais after he 
had assumed that the Aransas was forward of his beam. But it seems 
impossible to assume négligence on his part in considering that signais 
were necessary only to the point where the boat passing seemed to hâve 
gone clear, and there seems to hâve been no duty or no rule which 
would require the captains of the other barges to give fog signais un- 
der the circumstances. The Patience seems to hâve performed her du- 
ty in every respect, unless with respect to the question of speed, which 
will be considered later. 

The évidence shows that the captain of the Patience intended to con- 
sider anchoring at some point to the west of the channel and south of 
where the collision occurred. Much testimony was devoted to inquir- 
ing whether he could hâve anchored north of this spot. But it is dif- 
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ficult to see what négligence there can be in proceeding as he did, and 
it is académie to question whether he intended to anchor, or intended to 
run the slue with or without shortening his hawsers. What might hâve 
been done after leaving the place where the accident occurred would 
not hâve prevented the accident. The testimony would indicate that he 
was proceeding as he would if not intending to anchor at ail, and, if 
the Patience is to be held responsible, it must be for going ahead, and 
not for debating the possibility of anchoring. 

There is no évidence on which to base the suggestion that the Pa- 
tience was struggling out into the open sea, as if to hunt for an anchor- 
age, except the opinion of the captain of the Aransas as to the course 
upon which the tow was proceeding, and ail of the testimony seems to 
indicate that he was mistaken on this point. Nor does the question of 
the length of the tow seem to enter into the matter. If the tow had 
been shorter, the signais of the Patience and the signais of the Aransas 
might more easily hâve been heard by each other. If the hawser to the 
Glendower had been longer, the boats might hâve cleared. But the 
length of the tow only puts upon the towboat the responsibility of 
greater caution, and the cases cited (The Gladiator, 79 Fed. 445, 25 C. 
C. A. 32, The Harold [D. C] 84 Fed. 698, and The Whitney [D. C] 
77 Fed. 1001, affirmed 86 Fed. 697, 30 C. C. A. 343) while criticising 
long tows in such waters and in this very locality, do not attempt to 
make the use of long towing hawsers négligence, unless the length of 
the tow enters into the happening of the accident. Hère the length of 
the tow, or the number of boats ahead of the Indian Ridge in the tow, 
had nothing to do with the matter. 

An attempt has been made to argue that the Patience was négligent 
in that she was proceeding at too great a rate of speed, and thus made 
it impossible to avoid accident if the tow or any one of the barges 
struck another vessel. On this theory, the only way to be entirely free 
of négligence would hâve been not to hâve been in the place, or to hâve 
been at anchor; and again the rate of speed, provided the speed was 
not excessive, would hâve no bearing upon the question of négligence, 
unless that rate of speed entered directly into the cause of the accident. 

It can hardly be argued that the captain of the Patience should hâve 
contemplated that if a vessel struck the hawser between two of the 
barges, or in some way placed itself in front of one of the vessels of 
the tow, he would be chargeable with négligence, unless going so slow 
that the impact of the vessels would not injure one another. As has 
been said before, the only absolutely safe method of procédure in this 
manner would be to stand still, and a speed of f rom four to six knots 
in the open waters at the point in question would not seem to be or- 
dinarily négligent, even in a fog, if the other ordinary précautions were 
properly taken. As to the speed of the Aransas, in the same way, it 
can hardly be considered négligent to hâve proceeded to the Pollock 
Rip Shoals lightship at the rate at which she was going. She certain- 
ly slowed up just before the accident, and, to hâve prevented the over- 
taking, would hâve had to be going slower than the tow. This was un- 
necessary, unless the mère fact of passing, without other négligence, 
was the cause of the collision. 
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Whether the Aransas was négligent in attempting to pass the tow 
without slackening speed, and whether her officers used proper care 
and judgment in locating by hearing and by sight the fog signais and 
hghts 01 the tow, présents the only difficulty in the case. It is apparent 
that some confusion existed at the moment when the captain, pilot, and 
helmsman of the Aransas discovered the white lights of the Indian 
Ridge and the red lights of the Glendower, and at that time the ves- 
sels must hâve been almost in a straight line from the Patience, 
through the Franklin, Indian Ridge, Aransas, and Glendower. The 
courses of the tow and of the Aransas approximately parallel, but 
with the Aransas on the port or outside, must hâve brought the Aran- 
sas, at the time she had passed the Glendower and thus lost sight of 
the Glendower's stern lights, very close to the line of the tow. That 
this is so can be seen from the testimony of Crocker, who testifies 
(page 258) that he was at the port window of the pilot house, and 
saw the white stern light of the barge ahead, at the same time that 
the captain saw the red light of the Glendower, the captain being 
"on the starboard side." Crocker testifies that at that time the en- 
gines had been stopped, and the set of the ebb tide apparently had the 
effect of bringing the vessels closer together. It is also testified that 
the Aransas had been slowed up to take soundings ; but, if so, there 
is ail the more reason for considering that speed did not cause the col- 
lision, and ail the mon- reason for holding the officers of the Aransas, 
the overtaking vessel, négligent in not locating the tow. According to 
Crocker's testimony, the signal to start the engines astern and to port 
the helm was given as soon as the lights were seen, and it is the opin- 
ion of those upon the Aransas that the bow of the Aransas moved to 
port and not to starboard ; but in view of the fact that the captain of 
the Aransas in his diagram, placed in évidence, makes the Glendower 
strike the Aransas approximately as follows : 
— it would seem that the movement of the Aran- 
sas under its helm must hâve been sharply to star- 
board, and just afterward the collision occurred. 
If this assumption be correct, the only mistake 
was in assuming that the engines could be revers- 
ed and the Aransas started back in time to avoid 
collision. An error of judgment under those cir- 
cumstances could hardly be deemed négligence, 
and it is extremely doubtful if the collision could 
then hâve been avoided, although the effect might 
hâve been différent if the blow had been imparted in a différent direc- 
tion. 

The captain of the Indian Ridge testified that the Aransas changed 
her course after passing the Glendower, that he could see the masthead 
lights of the Aransas plainly, and saw them swing out of line (the for- 
ward of thèse lights on the lower masthead moving to starboard), that 
the Aransas passed the Glendower 300 feet away, and that the Aransas 
came on at full speed. If this be true, the Aransas should hâve seen 
the lights of the tow as well as heard the whistle of the Patience, and, 
being the overtaking vessel, was plainly to blâme. 
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It may be that the accident occurred in the following way: The tow 
would takesome 5 minutes to go half a mile, and the testimony îs that 
the vessels; sank about half a milç southeast of the lightship. The Pa- 
tience had beén running on a course to the lightship approximately south 
by west. The accident occurred within 10 minutes after locating the 
lightship,, and changing the course to south west by south. The Aran- 
sas also changed her course from south by west to south-southwest 
when opposite the lightship. If the tow had not proceeded a full mile, 
and if the Glendower had not cômpletely gained the new course, the 
Aransas (especially if she changed her course a little to the north of 
the spotwhere the tow was changing) would hâve been on a line rap- 
idly converging with the path of the Glendower when the vessels came 
alongside. Under such circumstances the Aransas could hâve crossed 
the line of the Glendower, without a change of course. But how can it 
be considered that the Aransas was not négligent in failing to, locate 
the tow in time to keep out of the way, or in not keeping out of the 
way when she.plainly knew she was overtaking the tow?, 

The Aransas has charged négligence on the part of the Patience and 
the Glendower, the Glendower has charged négligence on the part of 
the Aransas, the Patience has charged négligence on the part of the 
Aransas, and thei owners of the cargo of the Aransas hâve charged nég- 
ligence on the part of ail three, although as to the Aransas the ques- 
tion of the proceedings to adjudicate and limit the liability of the Aran- 
sas, in which the owners allowed the matter to go by default, is set up 
as a bar to this charge of fault against the Aransas. The proceeds from 
the sale of the Aransas not being sufncjent to cover costs, that proceed- 
ing was allowed to go by default. If the liability of the Aransas were 
the one question herein, the matter mightbe considered res adjudicata; 
but in view of the resuit of the former proceeding, the issues in that pro- 
ceeding to limit the liability of the Aransas were clearly immaterial, 
so far as determining which vessel was in fault. The Aransas herself 
has charged négligence and opened the issue in that respect, and the 
plea of res adjudicata cannot be taken advantage of as against the ves- 
sels conceraed. Inasmuch,h,owever, as it seems to this court that norte 
of the vessels other than the Aransas can be said to hâve been in fault, 
and as the proceeds of the Aransas hâve been exhausted, ail of thèse 
questions become of no conséquence in this proceeding. 

The various pétitions should be dismissed, with the exception of the 
application of Walter J. Tice, owner of the Patience, for a limitation 
of the liability of that vessel, in which proceeding judgment relieying 
the owner of liability should be granted. 
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UNITED STATES v. BEDOUIN S. S. CO., Limited. 

(District Court, S. D. New York. November 9, 1908.) 

Admiealty (§ 46*)— Peocess— Service. 

The service hère was made upon the parties who represented the owner 
of a vessel in her ehartering to the government and in the prosecution 
of a claim against it. Held, that the service was suffieient. 
[Ed. Note. — For other cases, see Admiralty, Dec. Dig. § 46.*] 
(Syllabus by the Judge.) 

Wallace, Butler & Brown, for the motion. 

Henry L. Stinson, U. S. Atty., and Harold S. Deming, Asst. U. S. 
Atty. 

ADAM; S, District Judge. This is a motion to vacate and set aside 
the service of a citation alleged to hâve been served upon the respond- 
ent. It appears that an action was commenced by the United States 
against the Bédouin Steamship Company to recover damages arising 
through the breach of a contract entered into between the parties 
August 20, 1900, for the ehartering and use of the steamship Arab, the 
property of the respondent, which was warranted by the respondent to 
be, and to be kept, tight, staunch and strong and vvell and sufficiently 
manned and equipped for merchant or transport service. It is alleged 
by the libellant that by reason of the steamer's unfitness for service, 
disbursements amounting to $7,444.27 were necessarily made and that 
it is also entitled to recover back charter money paid to the extent of 
$4,852.08. Upon this complaint process was duly issued and served 
by the marshal upon Paul Gottheil, one of the members of the firm of 
Funch, Edye & Co., "as agents for the Bédouin Steamship Co., Ltd." 

The motion in question was then made, based upon an affidavit, 
dated October 5, 1908, of the said Gottheil, which stated as follows: 

"Déponent further says that the business of the said firm with référence 
to the steamer Arab was confined to negotiating and, as broker or agent, 
effecting a eharter party between the United States of America as charterer, 
and the Bédouin Steamship Navigation Company, Limited, as owner of the 
steamer Arab. The connection of deponent's said firm terminated upon the 
exécution of the charter party aforesaid, except that deponent's firm from 
time to time, as an act of courtesy, remitted to the Bédouin Steamship Navi- 
gation Company, Limited, certain installments of charter hire which were 
remitted to deponent's said firm by William Lamb, by whom, as déponent 
is informed and believes, said installments of charter hire had been collected 
from the United States Government. 

Déponent further says that his said firm bas had no other relations with 
the Bédouin Steamship Navigation Company, Limited, except with référence 
to the ehartering of the Arab and certain other vessels of said company, and 
has had no relations of any kind for about three years last past. Deponent's 
firm is not now and, except as aforesaid, never has been an agent or au- 
thorized to act in any capacity for or on behalf of the Bédouin Steam Naviga- 
tion Company, Limited. 

Déponent further says that the process lierein was served upon him per- 
sonally as a member of his said firm on the 29th day of September 1908, and 
that neither déponent nor his said firm then had or ever has had at any 
time authority to accept service of process in any action against the Bédouin 
Steamship Navigation Company, Limited." 

•For other cases see same topic & § numbee in Dec. St. An». Dtgs. 1907 to date, & Rep'r Indexe* 
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An opposing affidavit, made by the assistant district attorney, and 
dated October 12, 1908, was filed on behalf of the libelant as follows: 

"On information and belief, that upon the due flling of the Libel in this 
case a citation issued out of this Court and was served upon Punch, Edye 
& Co. as alleged agents of the Bédouin Steamship Company, Ltd., of Liver- 
pool, England, the Respondent in this case. 

Déponent further says, on information and belief that the claim of the 
libellant in this case is based upon transactions and disagreeinents arising 
out of a charter party entered into in, 1900, and renewed in 1901, between 
the said Libellant and the said Respondent, in the exécution of whïch charter 
party, Funch, Edye & Co. acted as agents for the said Respondent. 

That on October 13, 1902, Funch, Edye & Co., by Paul Gottheil, duly ex- 
ecuted and dellvered to Hopkins & Hopkins of Washington, D. O., a power 
of attorney (a copy of which marked 'A' is hereto annexed and to which, 
for greater certalnty, déponent begs leave to refer, in which the said Funch, 
Edye & Co. déclare themselves to be the agents of the aforesaid Respondent, 
and constitute the said Hopkins & Hopkins their attorneys for the prose- 
cution of a claim of the said Réspoiident against the said libellant, arising 
out of the aforesaid charter party, under which power of attorney the said 
Hopkins & Hopkins hâve prosecuted the said claim in the présent time. 

That April 4, 1903, the Auditor, for the. War Department received an item- 
ized statement of the said claim, signéd and certified, 'Funch, Edye & Co., 
Agents for the Bédouin Steam Navigation Company.' 

That in June and July, 1903, the aforesaid Libellant by.lts proper agents 
presented a cross claim against the aforesaid Respondent, said claim arising 
out of the aforesaid charter party. 

That Jùly 3, 1903, the said claim of Funch, Edye & Co. was disallowed by 
the Auditor for the War Department, and the said cross claim of the said 
Libellant conflrmed. _ 

That April 18, 1904, Funch, Edye & Co., by Hopkins & Hopkins, their 
attorneys, took an appeal to the Comptroller of the Treasury, 

That June 18, 1904, this appeal was in substance denied, and the aforesaid 
cross claim of the United States in substance affirmed. 

That November 23, 1907, the Treasury Department of the United States 
made demand of Hopkins & Hopkins, as attorneys of record, for settlement 
of the aforesaid cross claim of the United States. 

That January 7, 1908, Hopkins & Hopkins, replied that 'relative to a bal- 
ance alleged to be due the Government from the Bédouin Steam Navigation 
Co., owners of the S. S. "Arab," Funch, Edye & Co., agents, we beg to state 
that the Company does not regard the statement of account rendered by the 
accounting officers of the Treasury as proper, and, believing on the other 
hand that the government is, in reality, indebted to it, it déclines a settle- 
ment upon the basis demanded.' 

That for this cross claim, still unpaid, the présent Libel has been flled. 

Déponent further says, that the ground of his belief and the sources of his 
information are duly certified copies of papers on file in the Departments 
of the Government. That the reason this affidavit is made by déponent and 
not by the Libellant is that the Libellant is a corporation sovereign." 

The power of attorney mentioned above is as follows : 

"From the office of 

Hopkins & Hopkins 
Counsellors at Law, 
Washington, D. O. 
Be it known that we, Funch, Edye & Company, of New York, Agents for 
the S. S. 'Arab', and the Owners thereof, hâve made, constituted and appoint- 
ed and by this instrument do hereby make, constitute and appoint Hopkins 
& Hopkins, of Washington, D. C, our true and lawful attorneys and agents 
for the prosecution of the claim of the owners of said Steamship against 
the United States, arising out of the charter of said steamship by the 
Quartermaster's Department, War Department, during the year 1900-1901, 
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giving and granting to our said Attorneys full power and authority to do and 
perform ail matters and thlngs pertaining to said clalm as fully and com- 
pletely as we rnight or could do if personally présent at the doing thereof. 
We witness our hands and seal this 13th day of October, 1902. 

Funch, Edye & Co., 

By Paul Gottheil. [Seal.]" 

Thereafter the said Gottheil made another affidavit, dated October 
19, 1908, as follows : 

"Paul Gottheil, being duly sworn says that ne is now and during ail of the 
tlmes mentioned in the libel, was a member of the finn of Funeh, Edye & 
Co., and that he is familiar with ail the business dealings between the Bédouin 
Steam Navigation Company and Funch, Edye & Co. 

The firm of Punch, Edye & Co., neither hâve, nor had any gênerai power 
or right to represent or act for or in the name of the Bédouin Steam Naviga- 
tion Company, and Funch, Edye & Co., were never advertised or held out to 
be such agents. Funch, Edye &' Co., acted solely as brokers, and in no case 
was any vessel belonging to the Bédouin Steam Navigation Company chartered 
through Funch, Edye & Co., without the proposed tenns being 0rst submitted 
to the Bédouin Steam Navigation Company and being by theni approved. 
Other chartering brokers in the City of New York had, and now hâve the 
same privilège exercised by Funch, Edye & Co., that is to say, the privilège 
of submitting terms for proposed charter parties to the Bédouin Steam Navi- 
gation Company, and on receiving word that such terms are approved by the 
Bédouin Steam Navigation Company of effecting the charter party. It is not 
unusual for a broker effecting a charter party to receive payments from the 
charterer and forward same to the owner. 

Déponent further says, on information and belief, that at ail the times 
mentioned in the libel, the Bédouin Steam Navigation Company was, and 
now is a foreign corporation not engaged in any trade or business beyond 
chartering vessels owned by it. That ail the vessels owned by said Bédouin 
Steam Navigation Company are, and at ail the times mentioned in the libel 
hâve been 'tramp' steamships. 

That since the chartering of the 'Arab' by the United States of America, 
another firm in the City of New York has effected a charter party or charter 
parties for and in the name of the Bédouin Steam Navigation Company. 

Déponent further says that Funch, Edye & Co., hâve never had any interest 
in the claim of the Bédouin Steam Navigation Company against the United 
States of America. This claim belonged to the Bédouin Steam Navigation 
Company, and in prosecuting same, Hopkins & Hopkins at ail times acted as 
the attorney of the Bédouin Steam Navigation Company and not of Funch, 
Edye & Company." 

Thereafter an affidavit was made by Sherburne G. Hopkins, dated 
October 28, 1908, as follows : 

"Sherburne G. Hopkins, of Washington, D. C, déposes and says that I 
am, and for the ten years last past hâve been a member of the firm of Hopkins 
and Hopkins ; that I am familiar with the relations between the firm of 
Hopkins & Hopkins and the Bédouin Steam Navigation Company. Ltd., in 
connection with the conflicting claims arising out of the chartering of the 
steamship 'Arab' by Quartermaster's Department, United States Army ; and 
that in December, 1901, or January, 1902, we were employed by George F. 
Mason, Esq., an offlcer of the Bédouin Steam Navigation Company, Ltd., who 
had corne to Washington for the purpose of conferring with us in référence 
to prosecuting the claim of the owners of the steamship 'Arab' against the 
United States. Funch, Edye & Company took no part in the conférence be- 
tween Mr. Mason and Hopkins & Hopkins. We understood at that time, and 
still consider that we were employed by, and at ail times acted for the Bédouin 
Steam Navigation Company, Ltd. The power of attorney, dated October 13, 
1902, purporting to authorize us to prosecute the claim of the owners of the 
steamship 'Arab' against the United States, was subsequently executed, after 
the Auditor for the War Department had questioned our authority to prose- 
107 F— 55 
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cute this claim, in the absence of a power of attorney, and we believe Funch, 
Edye & Company exeeuted such pursuant to spécial authority conf erred f or 
that purpose upon them by the Bédouin Steam Navigation Company, Ltd." 

The libellant cites In re Hohorst, 150 U. S. 653, 663, 14 Sup. Ct. 
221, 225, 37 L. Ed. 1211. At the latter page it was said : 

"The firm of Kunhardt & Co. being the flnaucial agents of the corporation, 
the office of the firm being in the City of New York, and being the office of 
the corporation for the transaction of its monetary and flnancial business 
in this country, the service of the subpœna in New York upon the head of 
the firm as gênerai agent of the corporation was a sufficient service upon the 
corporation. St. Clair v. Cox, 106 U. S. 850, 359, 1 Sup. Ct. 354, 27 L. Ed. 222; 
Société Foncière v. Milliken, 135 U. S. 304, 10 Sup. Ct. 823, 34 L.. Ed. 208; 
Mexican Central Railway v. Piukney. 149 U. S. 194, 13 Sup. Ct. 859, 37 L. 
Ed. 699; New York Code of Civil Procédure, § 432; Tuchband v. Chicago & 
Alton Railroad, 115 N. Y. 437, 22 N. E. 360." 

It does not seem that the above authority applies to this case. There 
the parties served were the gênerai monetary agents of the défendants, 
who conducted a regular shipping business of considérable importance 
at New York, while in this case the steamship company had no regular 
place of business at this port. The affidavits do show, however, that 
Funch, Edye & Co. in an instrument appointing agents for the collec- 
tion pf a claim on the part of the owners of the Arab arising under the 
charter party of that steamer, styled themselves "Agents for the 
steamship Arab and the owners thereof." In considering this claim, 
the proper officers of the Government found that there was nothing due 
to the claimant, but on the contrary that the Bédouin Company owed 
the United States. The claims arpse out of the same transaction, 
namely, thechartering of the Arab by the Government from the Béd- 
ouin Company, and Funch, Edye & Co., while having pressed the 
claim of the Company it repre$ented and acted in the collection of the 
hire due for the services of the steamer, and while still maintaining 
the validity of the claim against the Government, refuses to recognize 
the claim of the Government against the Bédouin Company. It would 
seem to be unreasonable that they should be permitted to act against 
the Government in matters perfaining to the steamer and at the same 
time be allowed to say that they are not the agents of that company 
when a claim is made against it arising out of the same transaction. 
I think it must be held that they were the agents of the company for 
the purpose of service of process. The statements in the arfidavit of 
Mr. Hopkins, supra, when read in connection with the other affidavits 
in the matter, only tend to show a confirmation by the Bédouin Com- 
pany of the acts of Funch, Edye & Co., when acting as its agents, in 
appointing Hopkins & Hopkins to prosecute its claim against the 
Government. 

The motion is denied. 
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In re STRICKL.AND. 

(District Court, S. D. Georgia, S. W. D. February 26, 1009.) 

Bankkuptcy (S 303*) — Claims Against Estate— Witiidbawal by Cbeditor. 
A creditor of a bankrupt holding notes containing a waiver of homestead 
right and exemption, who filed his cl ai m in tlie bankruptcy proceedings 
and also an intervention seekiug to bave certain property sold separateiy 
and the proceeds appiied ou bis debt, may properiy be perinitted to with- 
draw bis claim and intervention in order to prosecute his remedy in tbe 
state court against the property set apart to the bankrupt as exempt. 

fEd. Note. — For otber cases, see Bankruptcy, Cent. Dig. § 550; Dec. Dig. 
§ 363.*] 

In Bankruptcy. On pétition of bankrupt to review order of référée 
allowing J. G. Curry, a creditor, to withdraw proof of debt and inter- 
vention. 

C. C. Thomas and J. R. Walker, for bankrupt. 
W. W. Lambdin, for creditor. 

SPEER, District Judge. The bankrupt has filed a pétition for the 
review of an order by the référée, permitting one J. G. Curry, an al- 
leged lien creditor of the bankrupt, to withdraw f rom the records of 
the court his proof of debt and intervention. Thèse are based upon 
two purchase-money notes, containing waivers of homestead and ex- 
emption, aggregating the sum of $879.49. The ground of the motion 
for the withdrawal of the claim was "inadvertence upon the part of 
counsel, being mistaken as to the proper forum in which he should en- 
deavor to set up said claim." On January 13, 1908, Strickland was ad- 
judicated a bankrupt. On January 23d the first meeting of creditors 
was held> and at this meeting John C. McDonald appeared as the at- 
torney at law representing Curry, and filed the claim referred to, with 
proof thereon. Thereafter said attorney filed a motion for an order 
segregating certain property of the bankrupt, and also sought to hâve 
the same sold separately, claiming the proceeds thereof as purchase 
money for property bought by the bankrupt from the said Curry. On 
February 3d a sale of the assets was had, and the said attorney sought 
to obtain the proceeds for the property, claimed as aforesaid'by virtue 
of the purçhase-money lien. Before the détermination qf this pétition, 
however, the said attorney presented in lieu thereof the motion which 
is now in question, asking leave to withdraw from the files of the court 
the claim and original notes, in order that his client might proceed in 
equity, in a state court, to subject the homestead of the bankrupt and 
enforce his rights under alleged waivers contained in said notes. This 
counsel proceeded to do by filing in the state court a bill in equity, se- 
curing an injunction against the bankrupt, and a receiver to hbld the 
exemption, which had been set apart by the trustée in bankruptcy. Up- 
on the motion to withdraw, the référée issued the usual rule nisi. This 
was heard on February 28th, and on the 20th of Mardi following the 
référée passed an order, permitting Curry to withdraw his claim upon 

*For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the condition that such withdrawal should be without préjudice to the 
right of the bankrupt thereafter to contend before the state tribunal 
that the proceedings in this court operated as an estoppel. The péti- 
tion for review relates to this order of the référée. The bankrupt is 
the only party objecting to the withdrawal of the proceedings, and it 
does not appear that any creditor objected, or joins now in the péti- 
tion to review. 

The only question before the court is the propriety of the referee's 
order, allowing a creditor to withdraw his proof of debt and inter- 
vention before the final détermination of the cause. Now, the right 
to dismiss légal proceedings has long inured to parties in ail jurisdic- 
tions, state and national. Veazie v. Wadleigh, 11 Pet. 55, 61, 9 h- Ed. 
630 ; Stevens v. Railroad (C. C.) 4 Fed. 97. The only limitation up- 
on that right is that the party dismissing shall pay ail costs, and that 
the dismissal shall not violate any substanial right, nor render it un- 
available. That is the law in Georgia, and obtains almost universally. 
Sections 4970, 5044, Civ. Code 1895 ; Evans v. Sheldon, 69 Ga. 110 ; 
People's Bank of Talbotton v. Exchange Bank, 119 Ga. 367, 46 S. E. 
416; Kean v. Lathrop, 58 Ga. 355. Can the withdrawal of a proof of 
debt be said to violate any substantial right of the bankrupt, or place 
him in a position more prejudicial than that which he occupied before 
the proof was filed? An examination of the précédents shows that ail 
of the récent ceases sanction a withdrawal or amendment, under ordi- 
nary circumstances, of proceedings in bankruptcy. Mr. L,oveland in 
his work on Bankruptcy, discussjng the subject, says: 

"The judge or référée has power, in his discrétion, to allow proofs of debt 
to be amended or withdrawn. In cases of mistake or ignorance, whether of 
fact or of law, the judge or référée will exercise that power in the absence of 
f raud, and when ail parties can be placéd in the same position they would hâve 
been in if the error had not occurred, and where justice seems to demand that 
it should be done." Loveland on Bankruptcy, 403. 

In Re Meredith (D. Ç.) 16 Am. Bankr. Rep. 331, 144 Fed. 230, the 
question arose before Judge Newman in the Northern district of Geor- 
gia, and the action of a référée, permitting a withdrawal, although not 
discussed, was sustained. In this state, a note containing a waiver of 
homestead and exemption rights has been held to be in the nature of a 
security for the payment of the debt. In Bell v. Dawson Co., 120 Ga. 
628, 48 S. E. 150, Chief Justice Simmons, for the Suprême Court of 
the state, observed : 

"The waiver becomes in the nature of a security, in that the debt may be 
made out of any property owned by the debtor, without regard to any exemp- 
tion rights which the debtor would hâve had but for the waiver." 

Hère, the creditor seeks to enforce his debt by employing the rem- 
édies afforded by the laws of Georgia, viz., by subjecting the home- 
stead set apart to the bankrupt by the trustée in this court by proceed- 
ing in equity in a state court upon the waiver notes, and by having a 
receiver appointed to hold and disburse to the creditor such part of the 
homestead as he may be held entitled to receive. That procédure 
seems justified by the ruling of the Suprême Court in Lockwood v, 
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Exchange Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. 10(51, 
where it was held that a trustée in bankruptcy acquires no title to ex- 
empted property, save that which is incident and necessary to his du- 
ties to the estate and to the bankrupt in setting it aside. In the case of 
Bell v. Dawson Company, supra, it was held that the remedy of credit- 
ors holding waiver notes may be found in section 4904 of the Civil 
Code of Georgia, which is as follows : 

"A court of equity may appoint a receiver to take possession of, and hold 
subject to tlie direction of the court, any assets charged with the payment of 
debts, where there is manifest danger of loss, or destruction, or material 
injury to those interested." 

The appropriate remedy under this gênerai equity power is then 
summarized by the court in thèse words: 

"The latter's remedy is in a court of equity, which court is authorized under 
the laws of this state to give (the créditer) a jndgment in rem against the 
exernpted property, subjecting it to his claim, and, where such property is 
personalty of a perishable nature, or such as will be destroyed by the use, to 
appoint a receiver to take charge of such property until the judgment in rem 
has been obtained." Sanford v. Fidelity & Guaranty Co., 116 Ga. 689, 43 
S. E. 61. 

The question of the right to amend a proof of debt came before the 
Suprême Court of the United States in the case of Hutchinson v. Otis, 
190 U. S. 552, 23 Sup. Ct. 778, 47 L- Ed. 1179. In the opinion ren- 
dered by Mr. Justice Holmes, that right was affirmatively establish- 
ed. See, also, In re Scott (D. C.) 93 Fed. 418; In re Myers (D. C) 
99 Fed. 691; In re Wilder (D. C.) 101 Fed. 104; In re Stevens (D. 
C.) 107 Fed. 243; In re Swords (D. C.) 112 Fed. 661; In re Tiffany 
(D. C.) 17 Am. Bankr. Rep. 296, 147 Fed. 314; In re Castleberry 
(D. C.) 16 Am. Bankr.' Rep. 159, 143 Fed. 1018 ; In re Brtimbaugh 
(D. C.) 12 Am. Bankr. Rep. 204, 128 Fed. 971; Ingram vÉlWilson, 
11 Am. Bankr. Rep. 195, 125 Fed. 913, 60 C. C. A. 618; In re Ogilvie, 
5 Am. Bankr. Rep. 374. 

The bankrupt, however, contends that the withdrawal of a proof of 
debt falls within the équitable doctrine of élection, and that the action 
of Curry in electing to file his claim before the référée precludes him 
from pursuing the remedy of subjecting the ■ exemption in the state 
court. Counsel invokes the language of section 4012 of the Code of 
Georgia, as follows: 

"A case of élection arises whenever a person is entitled to one of two bene- 
fits, to each of which lie has légal title, but to enforce both would be uncon- 
scientious and inéquitable to others having claims upon the same property or 
funds. In such cases equity has jurisdiction to compel an élection." 

It may be said, in passing, that this language expressly refers only 
to property or funds to which "légal title" may be held, and it does 
not in terms apply to such intangible rights or remédies as the filing 
of proof of debt in a bankruptcy court, or the beginning of an équi- 
table proceeding in a state court. Besides, the équitable doctrine seems 
inapplicable to the particular facts of this case. In the seventh vol- 
ume of the Encyclopedia of Pleading & Practice, p. 362, the principle 
underlying cases of this character is stated in the following language : 
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"The test of the doctrine is, whether the plaintiff proeeeds upon contradic- 
tory or irreconcilably Inconsistent principles of redress, or upon consistent 
théories of his rights in the premises." 

And f urther : 

"As regards what hâve been termed consistent remédies, the suitor may, 
without Iét or hindrance from any rule of law, use one or ail in a given case. 
He may sélect and adopt one as better adapted than the others to work out 
his purpose ; but his choice is not final, and, if not satisfled with the resuit, 
of that, he may commence and carry through the proseeution of another 
remedy." 

Nor does it seem, even where the remédies may be deemed incon- 
sistent, that a fruitless or abortive attempt to utilize one remedy, unde, 
a mistâkën conception of fact or of law, will necessarily debar a suitor 
from the utilization of another. In 15 Cyc. it is said : 

"There is a différence between an élection of remédies and a mistake of 
remedy, and the law has not gone so far as to deprive parties of meritorious 
claims, merely because of attempts to collect them by inappropriate actions 
upon which recovery could not be had." 7 Enc. of Pleading & Practice, 300; 
Clark v. Heath, 8 L. R, A, (N. S.) 144, 101 Me. 530, 64 Atl. 913, and cases cited. 

Now, in the relative rights and remédies which hâve been developec 
within the twilight zone between law and equity, the doctrine has been 
long settled that the foreclosure of a lien will not debar the holder 
from maintaining his action at law on the personal debt upon which 
it is based, and also the converse principle, that such action at, law 
will not prevent subséquent foreclosure in equity. Says Mr. Tiffany 
in his treatise upon Real Property, vol. 2, p. 1276: 

"It has always been considered, in the absence of a statutory provision to 
the contrary, that the mortgngee may enforce his différent rights at the same 
time, pursjiipg concurrently his suit in equity to foreclose and his action at 
law on thjjfcnote or bond évidencing the mortgagor's personal liability. Like- 
wise, recJpry in an action on the debt does not affect the right to subsequently 
foreclose; >nor does the completion of foreclosure prevent a subséquent suit 
to recover on the personal liability, unless the resuit of the foreclosure is to 
satisfy the debt." 

In this connection, see Gilman v. Illinois, etc., Tel. Co., 91 U. S. 
603, 616, 23 L. Ed. 405; Burnell v. Martin, 2-Doug. 417; Very v. 
Watkins, 18 Ark. 546; Connecticut Mut; Life Ins. Co. v. Jones (C. 
C.) 8 Fed. 303; Globe Ins. Co. v. Lansing, 5 Cow. (N. Y.) 380, 15 
Am. .Dec. 474; Morgan v. Sherwood, 53 111. 171. The same prin- 
ciple: has been held by various courts to obtain — in the procurement of 
a distress warrant, and the subséquent foreclosure of a mortgage on 
the same crop (Davis v. Collier, 13 Ga. 485); in a suit in ejectment 
on a security deed, and an action at law on the note secured (Dykes 
v. McVay, 67 Ga. 505) ; in the foreclosure of a mechanic's lien, and an 
action for the work done (Hunt v. Darling, 26 R. I. 480, 59 Atl. 398, 
69 L. R. A., 497; Brennan v. Swasey, 16 Cal. 140, 76 Am. Dec. 507); 
in a libel in rem in admiralty, and an action at law for the debt (Wolf 
v. Cook.(.C. C.)'40.Hed. 432'; People ex rel. Granger v. Judge, 27. 
Mich. 406, 15 Am- Rep. 1,95). : Discussing the reason underlying this 
class of cases, in Jones v. Conde, 6 Johns. Ch. (N. Y.) 77, Chancellor 
Kent remarked : 
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"The one remedy is in rem, and the other in personam; and the gênerai 
rule to whleh this is an exception applies only to cases where the deniand a t. 
law and in equity are equally Personal, and not where the cumulative remedy 
is in personam, while the other remedy is upon the pledge." 

The facts hère indicate that Curry proved his claim, and filed an in- 
tervention before the référée. Other than this, it does not appear that 
his counsel took any active part, or exercised any material influence, 
in the bankruptcy proceedings until the application was made to with- 
draw the claim. It is true that he appeared at the first meeting of 
creditors where a trustée was elected, but that élection was the unani- 
mous choice of the creditors. Nor can the rights of the bankrupt be 
said to be unjustly prejudiced. It is not denied that he executed the 
two notes, containing waivers of his homestead and exemption rights. 
Thèse waivers were already in existence when the proofs of debt were 
filed. How, then, may the bankrupt justly claim that he is deprived 
of any substantial right which he possessed before the filing of the 
proofs hère. Any défense or set-off which he might then hâve offered 
is still as open to him in the state court. His position hère is based 
upon only three essential rights and duties: (1) To deliver ail of his 
assets to the trustée for liquidation; (2) having complied with that 
duty, to receive a discharge from his indebtedness ; and (3) to receive 
in proper case his exemption. This court has no concern with the 
subjection of that exemption to the légal claims of creditors, nor 
with the bankrupt's disposition of the same after it is set apart to him 
by the trustée. It seeks merely to secure to the debtor a right, created 
by the laws of the state and conserved by the bankruptcy act, as are 
the liens of creditors, and it looks to the laws of the state to déter- 
mine the nature of the exemption which shall be allowed. Having 
given the debtor his right, and set apart his homestead and exemption, 
the court will leave him to the courts of his own state to détermine 
whether or not he has executed an inchoate lien thereon, which such 
courts may enforce. As no substantial right of the bankrupt which 
existed when the proofs of debt were filed will be impaired, the with- 
drawal sought will be permitted. 

Order may be taken, affirming the action of the référée, and denying 
the pétition for review. 



In re SMYTH. 

(District Court, E. D. Pennsylvania. February 19, 1009.) 

No. 2,884. 

Bankbuptoy (§ 140*) — Pbopektt Vesting in Tbdstee. 

A corporation agreed to furnish $2,500 to enable a debtor to make set- 
tlements with his other creditors, a list of whom lie supplied. The 
money was placed in the hands of the corporation's attorney, to be paid 
out by him direct to the creditors shown on such list, and the corporation 
took the debtor's judgment note for the amount, together with his other 
indebtedness to it, and afterward entered judgment on such note. The 
debtor was afterward adjudged a bankrupt, and the corporation proved 
the full amount of its judgment and received a dividend thereon. At 
the time of the bankruptcy the sum of $300 of the amount placed in the 

•For other cases see same topic & § ncmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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haïids of its attorney, and which had been turned over by Mm to a third 
person to make settlement with a certain creditor, had not been paid out, 
but the corporation had no knowledge of such fact Reld, that under the 
agreement it was not the intention that any part of the money furnisued 
by the corporation shonid be paid to the bankrupt, and that the $300 did 
not belong to his estate and was not recoverable by his trustée, even 
though the corporation through mistake had proved its claim theref or. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

In Bankruptcy. On certificate of référée. 

Référée D. W. Amram filed the following opinion and made his 
order thereon February 24, 1908: 

This matter cornes before me upon the pétition of the trustée and the sep- 
arate answers of James S. Alcorn and F. A. Poth & Sons, Inc. From the 
testimony taken before me I find the following facts: 

In April, 1906, Isaac Smyth, a retail liquor dealer, being then indebted to 
F. A. Poth & Sons, Inc., brewers, for about $5,000, asked for an additional loan 
of §2,500. Negotiations for this loan were made with Frederick J. Poth, the 
président of the said corporation, to whom Smyth stated that he was largely 
indebted to other creditors, and that he had succeeded in obtaining their agree- 
ment to settle their respective claims at about 25 per cent., and that if F. A. 
Poth & Sons, Inc., granted this loan for this purpose, the corporation would 
be his only creditor. The président of the corporation agreed to make the 
loan, and subsequently the loan was formally granted by a resolution of the 
board of directors of the corporation, and, in accordance with the understand- 
ing previously had between Frederick J. Poth and Isaac Smyth, the sum of 
$2,500 was placed by F. A. Poth & Sons, Inc., in the hands of their attorney, 
Franz Ehrlich, Jr., Esq., with instructions to distribute the same among the 
creditors of Isaac Smyth, in accordance with the statement which he had giv- 
en. It was not intended that any of this money should be paid to Smyth him- 
self, nor did Smyth ever expect to receive any of it, and in fact none of the 
money ever came into his hands. 

A statement sworn to by Smyth and containing a list of ail of his creditors 
among whom the $2,500 were to be distributed was placed by him in Mr. 
Ehrlich's hands, and ail of the said $2,500 were thereupon distributed in ac- 
cordance with the said statement, with the exception of two items, one of 
$300 and one of $167. The latter seems to hâve been a balance over and above 
the sum required to make the said settlement, and this balance was awarded 
to James S. Alcorn, Esq., for services rendered by him as attorney for said 
Isaac Smyth. As to the item of $300, a check was drawn by Mr. Ehrlich to 
the order of B. F. Owens, Esq., attorney for A. L. Whealton, and delivered to 
Mr. Alcorn for the purpose of handing over the same to the payée. Owens, 
however, declined to accept the check, and asked that the amount be divided 
and two checks drawn, one for $75 to the order of B. F. Owens, and the 
other for $225 to the order of John E. Beatty. Mr. Alcorn thereupon re- 
turned the check of $300 to Mr. Ehrlich. The latter drew two checks as 
aforesaid, and delivered them to Mr.' Alcorn, who, upon tendering thèse 
checks to Mr. Owens, was informed that A. L. Whealton, the creditor, de- 
clined to make settlement in accordance with the terms agreed upon. Mr. 
Alcorn thereupon returned the two checks to Mr. Ehrlich, stating, however, 
that if Sir. Ehrlich would give him the sum of $300 he would probably be 
enabled to obtain a release of this claim, as he was under the impression that 
it could be settled, notwithstanding what had occurred. But the settlement 
was never made, and the money is still in Mr. Alcorn's hands. 

At the time when the corporation granted the loan to Mr. Smyth he signed 
a judgment note to the order of the corporation for $7,500, a sum which 
included his prior indebtedness of $5,000 and the présent loan of $2,500, and 
this note was recorded in the court of common pleas No. 1. 

Subsequently Isaac Smyth was adjudicated a bankrupt, and thereafter F. 
A, Poth & Sons, Inc., filed a proof of debt against the bankrupt estate for 

•For other cases see same topie & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the full amount of its claim, to wit, $10,899.11, a sum which included the said 
loan of $2,500, and received a dividend of 15 per cent, upon the said claim. 
At the time when the said proof of debt was flled the claimant did not know 
that the sum of $300, which was to hâve been paid to Whealton, had not been 
disposed of in accordance with the original agreement. 

I am of the opinion that upon thèse facts the said sum of $300 never be- 
came the property of the bankritpt, and that it, together with the balance 
constituting the full amount of the loan of $2,500, was placed in the hands of 
Mr. Ehrlich, as attorney for F. A. Poth & Sons, Inc., to be applied to a spécifie 
purpose. The cheeks drawn by Mr. Ehrlich were drawn for this purpose, and 
the $300, which were finally paid over by Mr. Ehrlich to Mr. Alcorn, were not 
paid to the latter as attorney for Isaac Smyth, to be received by him as the 
property of Isaac Smyth, but were paid to him at his request, upon his assur- 
ance to Mr. Ehrlich that if the money were placed in his hands he would be 
able, by means known to himself , to apply the same in satisfaction of the claim 
of Whealton in accordance with the original agreement. 

It is argued that because F. A. Poth & Sons, Inc., granted a loan to Isaac 
Smyth of $2,500, and took judgment against Smyth for the said loan, the title 
to the said $2,500 immediately vested in the said Isaac Smyth. I am of the 
opinion, however, that the formai resolution of the board of directors of F. 
A. Poth & Sons, Inc., did not constitute the whole contract between the corpora- 
tion and Smyth, and that the conditions under which the loan was asked for 
and granted clearly establish the fact that none of this money was intended to 
pass to Isaac Smyth, but that ail of it was intended to be paid to his creditors, 
and that the note taken by F. A. Poth & Sons, Inc., was merely collatéral se- 
curity for the repayment of the money to the corporation by Smyth if the 
same was distributed in accordance with the terms of the settlement. 

The fact that F. A. Poth & Sons, Inc., subsequently filed their proof of debt 
against the bankrupt estate of Isaac Smyth for the full amount of the claim, 
allowing no crédit on account of the item of $300, does not alter the situation, 
inasmuch as I find that at tbe time when the proof of debt was filed the 
claimant did not know that this sum of $300 had not been applied to the 
purpose for which it was given ; but as the record shows that F. A. Poth & 
Sons, Inc., hâve received a dividend of 15 per cent, on the full amount of 
their claim, which dividend includes $45 on account of the said item of $300, 
equity requires that a proper crédit for the said amount of $300 be given on 
their proof of debt, and that they return the said sum of $45 to the trustée in 
bankruptcy. 

I therefore find and conclude that the said sum of $300 is the property of 
F. A. Poth & Sons, Inc., and I shall enter an order directing the said James 
S. Alcorn to distribute the said sum of $300 as follows: To F. A. Poth & 
Sons, Inc., $255 ; to Hans J. Ehrlich, trustée in bankruptcy for Isaac Smyth, 
$45 ; that the proof of debt of the said F. A. Poth & Sons, Inc., shall be re- 
duced by the amount of the said $300, and shall be allowed in the sum of 
$10,599.11, and that further dividends, if any, shall be paid on the said balance 
of $10,599.11 only. 

Order: And now, Fehruary 24, 1908, upon considération of the pétition of 
the trustée, filed December 10, 1907, the answer of James S. Alcorn, flled 
December 17, 1907, and the answer of F. A. Poth & Sons, Inc., flled January 
16, 1908, and after hearing testimony and argument of counsel, and in accord- 
ance with the foregoing opinion, it is ordered that James S. Alcorn distribute 
the sum of $300 now in his hands as follows: To F. A. Poth & Sons, Inc., 
$255; to Hans J. Ehrlich, trustée in bankruptcy for Isaac Smyth, $45. And 
it is further ordered that allowance of the proof of debt of the said F. A. 
Poth & Sons, Inc., in the sum of $10,899.11, be reconsidered, and that the 
said proof of debt be now allowed in the sum of $10,599.11, and that further 
dividends, if any, be allowed upon the said claim as reduced to $10,599.11. 

The following opinion and order of the same référée was subse- 
quently filed: 

On February 28, 1908, the pétition of Hans Ehrlich, trustée, and Isaac 
Smyth, claimant, was flled in the above matter, praying that the question of 
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title to $300, which, by an opinion and order of the référée, flled on Pebruary 
24, 1908, was found to be in F. A. Poth & Sons, Inc., should be reopened 
and a rehearing granted to take additlonal testimony. On March 9, 1908, I 
heard argument on behalf of the petitioners and F. A. Poth & Sons, Inc., and 
on Mardi 24, 1908, entered an order dismissing the pétition. On March 31, 
1908, the said trustée and claimant flled an exception to the said order of 
March 24, 1908, and on the same day flled a pétition praying for a certifieate 
of the record to the .iudges of the District Court. 

The pétition to reopen the case and grant a rehearing to take additional 
testimony purports to set forth the facts which the petitioners expect to be 
able to prove. A careful examination of this pétition and the argument of 
counsel thereon convinces me that the allégations in the said pétition are 
either irrelevant and Immaterial, or insufflcient by reason of vagueness, or al- 
ready on record in the testimony taken in the proceedings and considered by 
me in my opinion and order of February 24, 1908. 

The first allégation in the said pétition, as to the discovery that a certain 
agreement existed between F. A. Poth & Sons, Inc., and Isaac Smyth, whereby 
payments were to be made in certain suins on aceount of béer sold by the 
said F. A. Poth & Sons, Inc., to the said bankrupt, and that sueh payments were 
made until January 28, 1907, when a certain exécution issued in the matter of 
Whealton v. Smyth, is wholjy inimaterial and irrelevant. 

The second allégation, to wit, "that the said F. A. Poth & Sons, Inc., at 
the time of the said exécution by Whealton well luiew that the said $300 hart 
not been paid to Whealton," is a statement of a conclusion, and not of a fact. 
At the argument I called the attention of counsel for the petitioners to the 
iusufficiency of this statement, and asked him to state whether lie could 
supplément it by a statement of fact. This, counsel stated, he was unable to 
do, but that he would offer the testimony of the bankrupt as to statement» 
made to him by an employé of F. A. Poth & Sons. Inc., to wit, the driver of 
the wagon that supplied him with béer, to support the following allégation. 
that "on aceount of the said exécution and levy it (F. A. Poth & Sons, Inc.) 
could not continue to deliver béer to the said Smyth on crédit of two weeks 
as before,'" etc.. and that upon this testimony was based the conclusion that 
F. A. Poth & Sons, Inc., at the Unie of the said exécution well knew that the 
said $300 had not been paid to Whealton. 

The third allégation, as to the amount of payments on aceount of the judg- 
ment note of Smyth held by Poth & Sons, Inc., is inimaterial and irrelevant. 

The fourtb allégation, as to Smyth's efforts to ascertain the naine of the 
person who held the $300, is irrelevant and inimaterial. 

The flfth allégation, wtih référence to the alleged payment of the $300 to 
B. F. Owens, and Owens' déniai of the receipt of the same, is inimaterial, 
since it appeared in the testimony taken before me that the said $300 were 
tendered to B. F. Owens and refused by him. 

The sixth allégation, referring to the subpœna served on F. ,T. Poth, prési- 
dent of the company, and statements made to him at the time by Smyth, is 
irrelevant and inimaterial, except in so far as it disproves the second alléga- 
tion in the said pétition "that the said F. A. Poth & Sons, Inc., at the time 
of the said exécution by Whealton well knew that the said $300 had not been 
paid to Whealton." 

Ail of the subséquent allégations, in so far as they are relevant, contain 
statements of fact which appear fully of record and were considered by me 
in my opinion flled February 24, 1908. 

And now, March 31, 1908, upon considération of the exception to the order 
of the référée, flled Mardi '24, 1908, and in accordance with the foregoing opin- 
ion, it is ordered that the said exception be, and the same is, liereby disniissed. 

Harry S. Mesirov, for claimant. 
S. Morris Waln, for trustée. 

J. B. McPHERSON, District Judge. I fully agrée with the find- 
ing of the learned référée that the $300 which has been specifically 
followed into the hands of James S. Alcorn was not the property of 
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the bankrupt, and therefore that the trustée has no title thereto. But 
the order appended to the report cannot be sustained; it distributes 
the money in Mr. Alcorn's hands, and is radically inconsistent with' 
the conclusion that the fund did not belong to the bankrupt. If this 
is true, the District Court has no further jurisdiction in the premises, 
and has therefore no power to make distribution. The referee's sug- 
gestions, hôwever (for they can only be considered as suggestions), 
seem to do substantial justice, and, if the parties choose to carry them 
out, I may say that no objection appears to such voluntary action. 
But the only enforceable décision that the court has jurisdiction to 
make is that the trustée has no right to the money. 

The order entered by the référée is, therefore, so modified as to 
read that the trustee's pétition is refused. 



In re ALASKA FISHING & DEVELOPMENT CO. 
(District Court, W. D. Washington, W. D. February 24, 1900.) 

No. 627. 

1, Sales (§ 208*) — Exectjtoey Contbact— Tbansfeb of Tmx. 

An executory contract for the sale and delivery of a quantity of flsh 
to be thereafter caught vested no title in the purchaser until the fish were 
delivered, altbough payment was made in advance. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 208.*] 

2. Bankbtjptcy (§ 347*) — Distbibution or Estate — Pbiobities — Receiveb's 

Cebtificates. 

The amount of receiver's certlflcates authorized by a court of bank- 
ruptcy to raise money required for the purpose of preserving property 
of the estate représenta an expenditure for the beneflt of ail parties in 
interest, and is entitled to priority of payment from the proceeds of 
such property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 538; Dec. 
Dig. S 347.*] 

S. Bankbuptcy (§ 345*) — Distbibution of Estate— Pbiobities. 

Priorities between creditors of a bankrupt corporation determined. 
{Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 531; Dec. 
Dig. § 345.*] 

4. Maritime Liens (8 7*)— Necessitt fob Sebvices— Towage Sebvice. 

A fishing company had salted and put up in barrels a. season's catch of 
sal mon at an Alaska port, and placed the same on a barge owned by it. 
The company, whieh was a California corporation, was insolvent, and the 
barge had no motive power. The owner of a tug learning such facts dis- 
patched her to the assistance of the barge ; her services were accepted 
by the master, and shê towed the barge to Tacoma. There was no express 
Contract between the tug owner and the company or master of the barge. 
Hèld, that the tug owner was entitled to a maritime lien for the value 
of the service on both barge and cargo, the barge alone not being of suffi- 
cient value, there being an implied agreement therefor arising from the 
necessity of the services and the circumstances under which they were 
rendéred. 

[Ed. Note. — For other cases, see Maritime Liens, Cent Dig. S 11 ; Dec. 
Dig. § 7.*] 

•Por other e&ae» ue sams topic & { ndmbbb lu Bec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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In Bankruptcy. Heard on exceptions to report of a spécial master 
respecting priorities between preferred creditors. 

Chas. Bedford, for bankrupt and for William Johnson and Roger R. 
Vair, creditors. 

Hughes, McMicken, Dovell & Ramsey and Edward C. Hanford, for 
Puget Sound Tugboat Company, a creditor. 

E. B. da Ponte, for National Bank of Commerce, a creditor, 

F. H. Kelley, for trustée. 

HANFORD, District Judge. Tn the fishing season of 1907, the 
bankrupt corporation had a fishing station in Alaska, where it was 
engagea in catching salmon and other kinds of fish, and preserving 
them by salting and putting them up for market in barrels, and it 
owned and used in that business the barge Enoch Talbot, a vessel 
without masts or sails or other power of propulsion. At the close of 
the season the barge, with the season's catch on board, was towed 
f rom the fishing station to Tacoma by the steam tug Pioneer, a ves- 
sel owned and operated by the Puget Sound Tugboat Company. The 
corporation appears to hâve had little, if any, working capital, and it 
failed to secure a sumcient quantity of fish to equal in value the ex- 
penses of the year's opérations, and when the barge arrived at Ta- 
coma it had no money to pay for services of the tug, or wages of the 
barge crew or fïshermen Or other employés. The wages and some 
other debts of the corporation and incidental expenses were paid 
through an arrangement between the managing agents of the corpora- 
tion, and the captain of the barge, and William Johnson, whereby a 
broker advanced the money to make said payments, and was reim- 
bursed out of the proceeds of the sale of part of the sait fish, which 
were taken but of the barge and delivered to Johnson, and then de- 
livered to the purchasers. , The bill for towage has not been paid, 
and the tug's owner clàims to hâve had a maritime lien on the barge 
and cargo. Before that part of the cargo not sold, as stated, had been 
unloaded from the barge, a receiver appointed by the superior court 
of the state of Washington for Pierce county took possession of the 
barge and employed watchmen. Soon afterwards this proceeding in 
bankruptcy was initiated by creditors of the corporation, and the same 
person who was. acting as receiver under appointment of the state 
court was by this court appointed receiver, and thereàfter the prop- 
erty was in his custody, as receiver of this court, until it was sur- 
rendered by him to the trustée of the bankrupt's estate, chosen in 
conformity to the bankruptcy law, after the corporation had been ad- 
judicated a bankrupt. During the period of the receivership, a watch- 
man previously employed by Johnson was to some extent looking aft- 
er the property, and by reason thereof Johnson claims to hâve had 
possession of the cargo remaining in the barge as Owner thereof. On 
a showing that there was five feet of water in the holdof the barge, 
and that it was necessary to discharge the cargo and repack and resalt 
the fish to prevent détérioration thereof, the receiver obtained from 
this court authority to borrow money necessary for expenses in the 
care and préservation of the property, including wages of watchmen, 
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and he did borrow $1,223 from the National Bank of Commerce, on 
receiver's certificates, and expended the same in payment of such ex- 
penses. Johnson made no application to this court for an order di- 
recting the receiver, or the trustée, to surrender possession of the 
fish, and made no opposition to the doings of the receiver in repacking 
and resalting the fish, nor to the surrender of the fish to the trustée 
of the bankrupt's estate, although he had timely information of thèse 
proceedings through his watchman and his attorney. 

The trustée sold the barge and the fish for a gross sum pursuant 
to a stipulation signed by attorneys representing ail the parties, and 
the purchase money constitutes the fund to be distributed. By the 
terms of the stipulation, whatever liens and rights could hâve been 
lawfully asserted against the property before it was sold by the trus- 
tée are deemed to hâve become attached to the money which the 
trustée holds, and, the amount being insufficient to discharge ail such 
claims by paying them in full, it is necessary for the court to déter- 
mine the priorities. 

Johnson appears to hâve provided the materials for construction of 
the barrels, in which the fish were packed, and the sait, and to hâve 
paid to the bankrupt corporation $5,000 on a contract by which the 
corporation agreed to fill 2,000 barrels and deliver them to him on a 
wharf at Tacoma. On thèse facts and his alleged possession of the 
fish, Johnson bases a claim as owner of the fish which were sold by 
the trustée. He also claims a first lien on the fund by right of subro- 
gation, on the alleged ground that the money expended in payment 
of wages of seamen and others was his money. 

The first of thèse claims is not tenable, because the executory con- 
tract for future delivery of fish in barrels at Tacoma was not effective 
to vest any title to or right of property in fish which had not beert 
caught, and the fact that the fish were still in the hold of the barge 
when a receiver of this court took possession of them proves con- 
clusively that no sale had been consummated by delivery. Johnson 
had no lawful authority to seize the barge or place a keeper in charge 
of it, nor to obstruct judicial process. Nor did the bankrupt corpora- 
tion or the captain hâve any right to impair the rights of other cred- 
itors, under the bankruptcy law, by surrendering the barge to him. 
In the proceedings before the spécial master, référence was made to a 
bill of sale, but no bill of sale was produced, nor was there any com- 
pétent évidence to prove the exécution or contents of such a docu- 
ment; therefore, no rights can be predicated upon a conveyànce of 
title by a bill of sale. 

The disbursements by the receiver were necessary for the préserva- 
tion of the fish, and the money which he used was loaned on the faith 
of certificates authorized by the court. In the interest of ail parties, 
the court assumed an obligation to cause rédemption of the receiver's 
certificates out of any fund which should become available, and by 
reason of such action there is now a sum of money in the hands of 
the trustée, to be contested for, instead of a quantity of spoiled 
fish in the hold of the barge. Under thèse circumstances, any lien 
which Johnson acquired by right of subrogation is subordinate to the 
rights of the holder of the receiver's certificates. 
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Thë brily theory on whictiMr. Johnson's claim by right of subroga- 
tion càn be sustained is that the fish which were sold previoùs to the 
appbintméht of a receivéf had become his by delivéry to him when 
unloaded from the barge, artd that the proceeds from sales thereof 
were expended in dischargirig maritime liens. Those liens, however, 
if vâlid, attached to the vessel and cargo, they were equàlly liens 
against that part of the' cargo sold by the broker as against the re- 
mainder, and it would be j c0ntrary to equity to âllow Mr. Johnson 
tb absofbthe entire fuiid in the 1 hands of the trustée to the exclusion 
of other maritime liens. Çonsïdering that the évidence is indefinite 
and uncçi'tain as to the arnbunt of valid maritime liens whch hâve 
been paid, ; the court wîll màrshal the assets, including the proceeds 
of fish sold previoùs tb the. receivership. It is the opinion of the court 
that the mbney in the hands of the trustée is, in fact, the remnant 
of a général fund to bë disbursed under ah équitable rule. In this 
view, Mr. Johnson's claim is in rank subordinate to the lien for tow- 
age, .because the other maritime liens hâve been paid outof the gén- 
éral fund, and this remains unpaid. 

Conçerning the claim of thé Puget Sound Tugboat Company, for 
towagé, the décision of the court allowing the sam'e is rested upon 
the following facts: An agent of the tugboat Company received in- 
formation by a. téléphone message from the son of the manager of 
the bankrupt, corporation tb tbs effect that the barge was at Pleasant 
Bây, Alaska, loaded and iri need of the services of a tug to bring 
lier to Tacoma ; she was in fact helpless without the assistance of a 
tug; her owner was a Califbrnia corporation and insolvent; the agent 
of the tugboat company beliévetl that compensation for services of 
the tug would be a valid charge enforceable against the barge and 
cargo, and, without entering intb a contract with any one, the tug 
was dispatchëd to Pleasant Bay; her services were tendered to and 
accepted by the captain of the barge, and the service was performed. 
The barge is the hull of a worn-out and dismantled sailing vessel of 
uncertain value, so that there was actual necessity for pledging the 
cargo as wéll as the barge for the towage service. 

The chief contention hv opposition to the lien for towage is that 
there was nq lien, because there was no express agreemeht between 
the tugboat company and thé owner or master of the barge specifical- 
ly hypothçcating the barge, and cargo for the towage bill. The ex- 
pressions in. judicial opinions which seem to support that ideà are not 
in accord with the elemehtâry principle of the maritime law which is 
the f oundation , of strictly maritime liens, viz. : Necessity for crédit, 
where the owner has no pérsonâl crédit engenders a lien for neces- 
saries supplied, at thé instance of the master of a ship, to enàble the 
ship to proceed on her vqyage in a seàworthy condition; the object 
of the law being to "furnisli wings and legs" to énable a vessel to 
proceed to, her destination.; "The vessël must gét on; this is the con- 
sidération th,at controls eyçry ^ Qther; and not bnly the vessel, but 
everi the cargo, j's sub modo subjected to this necessity." The St. 
jàg9\<%'.G"4^.'d''Wteat.';4:14..'6 L. Ed. 122. The lien attaches to the 
ship arid freight, or to the ship, freight, and cargo, as necessity in 



IN RE ALASKA FISHING * DEVELOPMENT OO. 879 

C4ch particuiar case may require. In cases in which liens hâve been 
denied, the Suprême Court has been careful to distinguish those cases 
by their peculiar facts, and fras given a safe rule to be applied in 
separating valid maritime liens from claims which are not valid, by 
clearly stating the conditions essential to the validity of a maritime 
lien. The General Smith, 4 Wheat. 438, 4 L. Ed. 609, The Rock Island 
Bridge Case, 6 Wall. 213, 18 L. Ed. 753, and The Julia Blake, 107 
U. S. 426, 2 Sup. Ct. 692, 27 L. Ed. 595, are instances. In the latter 
case Chief Justice Waite made référence to the décision of Sir Wil- 
liam Scott in The Gratitudine, 3 C. Rob. 240, as having incontro- 
vertibly established the power of the master of a vessel, under prop- 
er circumstances, to hypothecate the cargo. 

The owner being absent and the shipmaster under stress of neces- 
sity, a Hen for necessaries attaches, by légal implication, without his 
formai express consent. "A lien arises if services are rendered and 
materials furnished for the supply and repair of the ship, in the prés- 
ence of the master and with his acquiescence, though he does not ac- 
tually order them." 19 Am. & Eng. Enc. of Law (2d Ed.) p. 1098; 
The Philadelphia, 75 Fed. 684, 21 C. C. A. 501; Id., 84 Fed. 1020, 
28 C. C. A. 684; The Tiger (D. C.) 89 Fed. 384; The Alfred Dunois 
(D. C.) 76 Fed. 586. 

There was no market for the fish at Pleasant Bay, the unpaid wages 
of the barge crew and of fishermen amounted to a large sum, and, 
from a business point of view, that was not a pleasant place for the 
barge and her cargo to remain ; she required the assistance of a tug, 
and it was the duty of her captain, representing ail interests, to. ac- 
cept the services of the Pioneer. That is what he did, and under the 
circumstances stated, without an express agreement creating a lien, 
there is a légal presumption that the crédit of the vessel and cargo was 
the inducement for the towage service, and there was an implied hy- 
pothecation of both, subject only to the paramount lien for mariner's 
wages. The Grapeshot, 9 Wall. 129, 19 L. Ed. 651 ; The Lulu, 10 
Wall. 192, 19 L. Ed. 906; The Patapsco, 13 Wall. 329, 20 L. Ed. 
696; The Emily Souder, 17 Wall. 666, 21 L. Ed. 683; Mut. Ins. 
Co. v. Baring, 20 Wall. 159, 22 L. Ed. 250; The Erastina (D. C.) 
50 Fed. 126; The Elm Park, Id.; The Saratoga (D. C.) 100 Fed. 
480; 19 Am. & Eng. Enc. of Law (2d Ed.) 1096, 1097. 

The court directs that a decree be entered directing that the money 
in the hands of the trustée be disbursed as follows: 

First. To the payment of taxes, if any. 

Second. To the payment of ail costs and expenses in the handling, 
préservation, and sale of the property, including rédemption of the 
receiver's certificates and payment of the receiver's compensation in 
the amount allowed by the référée. 

Third. To the payment of the claim of the Puget Sound Tugboat 
Company. 

Fourth. The residue to be paid to William Johnson. 
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THE SALLIE. 

(District Court, E. D. Pennsylvania. February 8, 1909.) 

No. 56. 

Seamen (§ 27*) — Employés on Debriok Hoist— Lien ïob Wages— "Vessel." 
A derrick hoist helâ to be a vessel subject to the jurisdietion of a 
court of admiralty, and against whiçh the engineer and gênerai utility 
man employed thereon by the owner were entitled to a seaman's lien for 
wages. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. § 163; Dec. Dig. 
i 27.* 
For other définitions, see Words and Phrases, vol. 8, pp. 7297-7301.] 

In Admiralty. On final hearing. 

A. Frank Staley, for libelants. 
Willard M. Harris, for respondent. 

J. B. McPHERSON, District Judge. Thîs is a libel for wages, up- 
on which a good deal of testimony has been taken. I see no occasion 
to discuss the évidence, however, but shall only state briefly my con- 
clusions: 

1. The derrick hoist Sallie is a vessel, subject to the jurisdietion of 
the district court in admiralty. 

2. Each of the libelants was employed by the owner and master of 
the vessel; Weikel was to receive $15 per week, and Vincent was to 
receive 25 cents per hour, but not to exceed $10 per week. 

3. The services rendered were maritime in their nature, entitling the 
libelants to a lien on the vessel, Weikel being in charge of the engine 
that operated the derrick, and Vincent being a guy tender and gênerai 
utility man. 

4. The libelants were engaged in their respective employments from 
Septémber 21 to November 24, 1908, without any interval that need 
be noticed. 

5. From November 24th to December 14th, when the vessel was 
taken into the marshal's custody, she was in charge of the libelants, 
who continued to perform the same services, except such as were nec- 
essary to the opération of the derrick. 

6. The master did not direct the vessel to be laid up for the winter, 
nor did he discharge the libelants, and they remained on her from No- 
vember 24th to December 14th, awaiting further instructions and act- 
ing under their respective contracts of employment. 

7. The évidence is not sufficient to justify the crédit of $15 that is 
asked for by the claimant. 

8. There is due to John A. Weikel the sum of $153.25, with inter- 
est from December 14, 1908, and to William Vincent the sum of $96.- 
09, with interest from the same date. 

Decrees for thèse amounts respectively may be entered, with costs 
of suit. 

•For other cases see same topie & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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UNITE© STATES v. HANSON. 

(Circuit Court of Appeals, Ninth Circuit February 1, 1909.) 

No. 1,632. 

1. Wateks and Wateb Coubses (§ 222*) — Constitutional Law (§ 62*) — 

reclamation ad— delegation of legislative powee. 

The réclamation act of June 17, 1902, c. 1093, 32 Stat. 388 (U. S. Comp. 
St. Supp. 1907, p. 511), providing for the irrigation by the United States 
of arid public lands, is within the power of Congress as to lands within 
the states as well as territories, under Const. art. 4, § 3, giving it power 
"to dispose of and make ail needful rules and régulations respecting the 
territory or other property belonging to the United States," and is not in 
violation of the Constitution on the ground that it authorizes the ex- 
penditure of publie money without an appropriation, since it is in itself 
an appropriation of the proceeds of land sold, nor as delegating législative 
authority to the Secretary of the Interior. 

[Ed. Note. — For other casés, see Waters and Water Courses, Dec. Dig. 
§ 222;* Constitutional Law, Cent. Dig. § 96; Dec. Dig. § 62.*] 

2. Public Lands (§ 47*)— Réclamation Act— Withdeawal or Lands for 

PUBPOSES OF AOT, 

The réclamation act of .Tune 17, 1902, c. 1093, § 3, 32 Stat. 388 (U. S. 
Comp. St. Supp. 1907, p. 513). directs the Secretary of the Interior to 
"withdraw from public entry the lands required for any irrigation works 
contemplated under the provisions of this act," and authorizes him "to 
withdraw from entry, except under the homestead laws, any public lands 
believed to be susceptible of irrigation from said works." lleld, that two 
classes of withdrawals were thereby provided for, and that the exception 
of homestead entry from the second had no application to the first; 
withdrawals and réservations thereunder being, from the necessity of the 
case, absolute. 

TEd. Note. — For other cases, see Public Lands, Cent. Dig. § 133; Dec. 
Dig. § 47.* 

Rights acquired by homestead settlements and entries, see note to 
McCune v. Essig, 59 C. C. A. 434.] 

S. Public Lands (§ 131*) — Occupancy of Unsubveyed Lands— Rights of Oc- 
cupant. 

The mère occupation of unsnrveyed public land, although with tbe bona 
fide intention of acquiring title thereto under the homestead law when 
it shall be surveyed, gives the settler no rights as against the United 
States, and Congress may at any time before the initiation of homestead 
rights reserve the land for any public purpose. 

TEd. Note. — For other cases, see Public Lands, Cent Dig. § 347; Dec. 
Dig. § 131.*] 

4. Public Lands (§ 132*) — Withdeawal Undeb Réclamation Act— Rights 
of Settleb. 

The réclamation act of June 17, 1902, c. 1093, 32 Stat. 388 (U. S. Comp. 
St. Supp. 1907, p. 511), contains no provision for the récognition or pro- 
tection of any right of a settler on unsurveyed public lands which may 
be witlidrawn and reserved thereunder for use in the construction of ir- 
rigation works, nor is there any such provision in Act June 27, 1900, c. 
3559, 34 Stat. 519 (U. S. Comp. St. Supp. 1907, p. 519), or other statute 
of the United States, and such a settler has no right which he can oppose 
to the taking of the land for such purpose. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 348; Dec. 
Dig. § 132.*] 

•For other cases see same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
167 F— 56 
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In Error to the District Court of the United States for the South- 
ern Division of the Eastern District of Washington. 

On December 31, 1906, the United States commencée! an action of ejectment 
against the défendant in error to recover the possession of a one-half section of 
government land in Kliekitas county, state of Washington, alleging in the com- 
plaint that in October, 3905, the défendant in error, without right or title, had 
entered into the possession of said premises, which prior to that time had 
been withdrawn from entry, location, or settlement of any kind or character. 
The défendant in error answered, alleging that on April 29, 1891, the land 
in controversy was unsurveyed public land of the United States, and that on 
that date ne took possession of the same with intent to file a homestead there- 
on under the laws of the United States, and that he lias continued to réside 
thereon, and made his home thereon from that date until the présent time, 
at ail rimes intending to prove up on said land as soon as the same was sur- 
veyed and open to entry; that the land has not yet been surveyed; that the 
défendant in error has cleared about 10 acres thereof, and has from % to 2 
acres under fence. The answer also alleged that the action is unauthorized 
by any law of the United States ; that its purpose is to obtain possession of 
the land in controversy with a view of using it for the réclamation service of 
the United States under the act of Congress of .Tune 17, 1902, c. 1093, 32 Stat. 
388 (U. S. Comp. St. Supp. 1907, p. 511); and that by virtue of that statute 
the Secretary of the Interior was authorized to acquire by purchase, or by 
condemnation under judicial process, any rights or property necessary for the 
earrying out of said act, To this answer the plaintiff in error demurred. The 
demurrer was overruled, the court holding that, notwithstanding that the land 
was unsurveyed and not open to homestead entry, and notwithstanding that 
it was withdrawn for forest réservation purposes on Septernber 8, 1902, and 
for réclamation purposes on Septernber 13, 1904, the settlement of the de- 
fendant in error thereon for homestead purposes gave him a prior right there- 
to, and that the government could only obtain the land for réclamation pur- 
poses by condemnation. The plaintiff in error replied, denying the qualifica- 
tions of the défendant in error to enter said land as a homestead, and deny- 
ing the bona fldes of his alleged settlement. A trial was had before a jury, 
and at the conclusion thereof the court, upon the motion of the défendant in 
error, instructed the jury to return a verdict in his f avor. Section 3 of the 
act of Juue 17, 1902, 32 Stat. 388 provides as follows: 

"That the Secretary of the interior shall, before giving the public notice 
provided for in section four of this act, withdraw from public entry the lands 
required for any irrigation works contemplated under the provisions of this 
act, and shall restore to public entry any of the lands so withdrawn when, 
iii his judgment, such lands are not required for the purposes of this act ; and 
the Secretary of the Interior is hereby authorized, at or immediately prior to 
the time of beginning the surveys for any contemplated irrigation works, to 
withdraw from entry, except under the homestead laws, any public lands be- 
lieved to be susceptible of irrigation from said works: Provided, that ail 
lands entered and entries made under the homestead laws within areas so 
withdrawn during sueh withdrawal shall be subject to ail the provisions, lim- 
itations, charges, ternis, and conditions of this act ; that said surveys shall be 
prosecuted diligently to completion, and upou the completion thereof, and of 
the necessary maps, plans and estimâtes of cost, the Secretary of the Interior 
shall détermine whether or not said project is practicable and advisable, aud 
if determined to be impractlcable or unadvisable lie shall thereupon restore 
said lands to entry ; that public lands which it is proposed to irrigate by 
means of any contemplated works shall be subject to entry only under the pro- 
visions of thé homestead laws in tracts of not less than forty nor more than 
one hundred and sixty acres, and shall be subject to the limitations, charges, 
ternis, and conditions herein provided: Provided, that the commutation pro- 
visions of the homestead laws shall not apply to entries made under this act." 

A. G. Avery, U. S. Atty. and J. B. Lindsley, Asst. U. S. Atty. for 
plaintiff in error. 

Henry J. Snively, for défendant in error. 
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Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
défendant in error raises in this court for the first time the question 
of the constitutionality of the réclamation act on the grounds: First. 
That the work to be done and the expenditures to be made under it are 
not public and governmental in character, and are not within the lim- 
ited powers belonging to the fédéral government. Second. Conceding 
that the government has the power to pass such an act affecting public 
lands in a territory, it has not such power as to lands within the states or 
in any localities where there are no government lands ; therefore an act 
which essays to do both is void because it is impossible to segregate 
the valid from the invalid portion thereof. Third. That it authorizes 
the expenditure of the public moneys without an appropriation by 
Congress. Fourth. That it delegates législative authority to the Secre- 
tary of the Interior, and authorizes him to détermine what and where 
irrigation Systems shall be built and maintained, and what shall be 
expended thereon. 

The Constitution gives to Congress the "power to dispose of and 
make ail needful rules and régulations respecting the territory or other 
property belonging to the United States." In United States v. Gratiot, 
14 Pet. 526, 10 L. Ed. 573, it was said that Congress has the .saine pow- 
er over the public lands as over any other property belonging to the 
United States, "and this power has been vested in Congress without 
limitation." In Gibson v. Chouteau, 13 Wall. 92, 20 L. Ed. 534, Mr. 
Justice Eield, referring to the constitutional provision above quoted, 
said: 

"That power is subject to no limitations. Congress has the absolute right 
to prescribe the times, the conditions, and the mode of transferring this 
property or any part of it, and to designate the persons to whom the transfer 
shall be made." 

In pursuance of that power, Congress passed the réclamation act to 
make marketable and habitable large areas of désert land within the 
public domain, which lands are valueless and uninhabitable unless re- 
claimed by irrigation, and the irrigation whereof is impracticable ex- 
cept upon expenditure of large sums of money in the construction of 
a System of réservoirs and distributing canals. Ail previous efforts 
of the government to make thèse arid lands available for settlement 
had resulted in failure. By the désert land act of March 3, 1875, c. 
160, 18 Stat. (vol. 3) 497, Congress had made provision for their use 
by individual settlers, and on March 3, 1877 (Act March 3, 1877, c. 
107, 19 Stat. 377 [U. S. Comp. St. 1901, p. 1548]), had enacted fur- 
ther législation to facilit'ate the réclamation of such lands by private 
entrymen, and in 1894 (Act Aug. 18, 1894, c. 301, § 4, 28 Stat. 422, 
[U. S. Comp. St. 1901, p. 1554] ), to provide for the irrigation of the 
arid public lands, had passed the Cârey act, by which it proposed to 
donate to the states in which such lands were located so much thereof 
not exceeding 1,000,000 acres in each state, as the state would cause 
to be reclaimed. Thèse efforts having failèd tô accomplish the desired 
end, the réclamation act wàs passed. Congress, being the owner of 
the lands ând vësted with ttnlirnited authority over the same, as it has 
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been held by numerous décisions of the Suprême Court, had unques- 
tionably the right to expend money thereon for their irnprovement. It 
has always exercised the right to expend money in causing surveys of 
the public lands to be made, and in providing for the protection of the 
public lands. Nor do we discover any ground for holding that its 
power over the public lands within a state stands upon any différent 
basis from that of its power over public lands in a territory. Although 
the government on admitting a state into the Union relinquishes its 
control of the disposition of the waters of the state, except in so far 
as the régulation of commerce is concerned, it relinquishes none of 
its rights over the public lands included within the territorial limits of 
the state. The government is still sovereign over such lands, and, in 
the nature Of things, so long as it does not interfère with state législa- 
tion over waters of the state, it must hâve the same power to improve, 
protect, and offer for settlement or sale the public lands within a ter- 
ritory. The power of Congress to govern the territories has nothing 
to do with this power over the public lands. In Camneld v. United 
States, 167 U. S. 519, 17 Sup. Ct. 867, 42 L. Ed. 260, the court said: 

"WMle wè do not undertake to say that Congress has the unlimited power to 
legislate against nuisances within a state which it would hâve within a ter- 
ritory, we do not think the admission of a territory as a state deprives it of 
the power of legislating for the protection of the public lands, though it may 
thereby involve the exercise of what is ordinariiy known as the police power, 
so long as such power is directed solely to its own protection." 

The défendant in error quotes the language of the opinion in Kansas 
V, Colorado, 206 U. S. 91, 27 Sup.Ct. 665, 51 L. Ed. 956, in which it 
was said: 

"We hâve within our bordera extensive tracts of arid land, which ought to 
be reclaimed, and it may well be that no power is adéquate for their réclama- 
tion other than that of the national government ; but if no such power has 
been granted, none eau be exercised." 

But it is clear from other expressions in the opinion that the lan- 
guage so quoted had référence solely to the question of the power of 
Congress to interfère with the state control over the flow of waters 
within its limits, Which control, subject to the power of Congress to 
regulate commerce, is vested wholly in the state. Elsewhere in the 
opinion it was said : 

"As to those lands within the limits of the States, a't least of the Western 
states, the national government is the most considérable owuer, and has 
power to dispose of and make ail needful rules and régulations respecting its 
property. We do not meah that its législation can override state laws in re- 
spect to the général subject of réclamation." 

The disappearing point of the power of Congress to reclaim arid 
public lands within a state is thus placed at the line where such législa- 
tion interfères with state législation over the subject of réclamation. 
No such, interférence is suggested in the présent case. 

Nor does the act vïolate the Constitution in that it authorizes the 
expenditure of public moneys without an appropriation, The act it- 
self is the appropriation. It provides that the proceeds of the sale of 
public lands "are hereby reserved, set aside and appropriated as a spé- 
cial fund in the treasury to be known as the 'Réclamation Eund.' " It 
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is said that the appropriation is indefinite. This is true, but it is not 
more indefinite than other appropriations which hâve been made by 
Congress from the beginning of the government, the constitutionality 
of which has never been questioned. 

But it is urged that the act delegates législative authority to the 
Secretary, in that it authorizes him to détermine what irrigation Sys- 
tem shall be built and maintained, and what amount shall be expended 
thereon. A similar contention was advanced in Union Bridge Com- 
pany v. United States, 204 U. S. 364, 27 Sup. Ct. 367, 51 L. Ed. 523, 
concerning the river and harbor act of 1899 (Act Mardi 3, 1899, c. 
425, 30 Stat. 1151 [U. S. Comp. St. 1901, p. 3540]), which gave to the 
Secretary of War power to détermine whether bridges on navigable 
waters of the United States are unreasonable obstructions to naviga- 
tion, and providing for the removal of such bridges when so condemn- 
ed by the Secretary. But the court held that the act was not unconsti- 
tutional as a délégation of législative power to an executive officer. 
Said the court : 

"In performing that duty, the Secretary of War would only exécute the 
clearly expressed will of Congress, and will not, in any true sensé, exert légis- 
lative or judicial power." 

Of course it was impossible to détermine in advance the extent of 
the fund that would be available for réclamation purposes. It was the 
will of Congress expressed in the act that, with certain réservations, 
the whole of the fund to be derived from the sale of public lands 
in each of the designated states and territories should, for a specified 
period, be devoted to the réclamation of the arid lands of that state 
or territory. Section 9 of the act apportions the amounts so to be ex- 
pended in each district. It is only the use of the revenues derived from 
taxation that is by the Constitution expressly restricted to the payment 
of the debts, and provision for the common défense and gênerai wel- 
fare of the United States. And, if by implication the funds de- 
rived from the sale of public lands of the United States are subject to 
the same restriction, there is no difficulty in the way of holding that 
the use of the funds contemplated by the réclamation act is for the 
common welfare. It is as clearly as much so as are the grants of 
lands in aid of the construction of transcontinental railroads which 
hâve been judicially sustained. We find no ground for holding that 
the act is unconstitutional. 

Prior to the date of the réclamation act, the défendant in error had 
settled upon the land in controversy, intending to make a homestead 
entry thereon whenever it should be surveyed or offered for settle- 
ment. It has never been surveyed or offered for settlement, and the 
question arises whether or not he has acquired such right thereto that 
it may not be withdrawn under section 3 of the act. That section 
makes provision for twô distinct classes of réservations of public 
lands for two distinct purposes. It provides, first, that the Secretary 
may withdraw from public entry such lands as are required for the 
actual occupation of the réclamation service. This is for such pur- 
poses as réservoirs, canals, pumping works, etc. No exception what- 
ever is expressed as to lands which are authorized to be withdrawn 
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for thèse purposes. It provides, second, for the withdrawal of any 
othéf public lands "belièved to be susceptible of irrigation from said 
wbrks." Such lands are to be withdf awn from entry "except under 
the homestead laws." We are unable to assent to the proposition that 
thèse two provisions fôr withdrawal are in pari materia, and that the 
exception expressed in the second as to entry under the homestead 
laws is to be read into the first. On the contrary, we find from the 
fact that the exception 1 is inserted in the second case and omitted from 
the first ; cohyincing proof :"ôi the intention of Congress that there was 
to be no exception of larids to be withdrawn under the first clause. 
There was the Ijest of reasons for expressing such an exception as to 
lands to be withdrawn under the second clause, for it was the whole 
scheme ôf the act to reclaim arid lands for the purpose of inducing 
homestead settlement thefedn. There was the best of reasons for omit- 
ting it from the first clause, fôr it was the intention to reserve there- 
under ohly such lands as were nêeded for the actual occupation of the 
réclamation service, such as for réservoirs, dams, canals, and pumping 
works. In the very nature of the case there could be no exception for 
homestead entry on such reserved lands unless they were subsequently 
found to be unnecessary for the purpose for which they were reserved. 
In that event the act provides that the Secretary restore them "to pub- 
lic entry." 

There is nothing in the essential nature of the acts of entering upon 
unsurveyed public land, residing theréon and improving the same vvith 
the intention to enter the same as a homestead, to confer upon the 
settler any vested right, or any kind of claim to the land, and such 
acts create no impediment to the power of the government to dévote 
the land to any public purpose. Frisbie v. Whitney, 9 Wall. 187, 19 
L. Ed. 668; Kansas Pacific Ry. Co. v. Dunmeyer, 113 U. S. 629, 5 
Sup. Ct. 566, 28 L. Ed. 1122; Buxton v. Traver, 130 U. S. 232, 9 Sup. 
Ct. 509, 32 L. Ed. 920; Campbell v. Wade, 132 U. S. 38, 10 Sup. Ct. 
9, 33 L. Ed. 240; Tarpey v. Madsen, 178 U. S. 220, 20 Sup. Ct. 849, 
44 L. Ed. 1042; Northern Pacific Railroad v. Colburn, 164 U. S. 383. 
17 Sup. Ct. 98, 41 L. Ed. 479; Russian American Packing Co. v. Uni- 
ted States, 199 U. S. 570, 26 Sup. Ct. 157, 50 L- Ed. 314. In Buxton 
v. Traver, 130 U. S. 232, 9 Sup. Ct. 509, 32 L. Ed. 920, it was held that 
a settler on the public domain in advance of the public surveys acquires 
no right except the preferential right to secure the land after it is sur- 
veyed and.ofïered for settlement. The court said: 

... "The United States make no promise to sell him the land, nor do they enter 
Into any eontract with him upon the subject. They slmply say to him: 'If 
you wisti to settle upon a portion of the public lands : and purchase the title, 
you can ocçupy any unsurveyed lands 1 wh'iéh are vacant and hâve not been re- 
served froih sale; and, when the public sui>veys are niade and returned, the 
laiid not havihg been ia the.ineantime withdrawn from, sale, you can acquire, 
by.pursuing certain steps, the right to purehase them.'" . 

It is thé elearly expressed doctrine of this and other décisions that 
merè pctupation of public land gives no right as against the United 
States, àhd that Congress has the pôwer tb set aside such land prior 
to the acquisition of homestead rights thereort and reserve the same 
for any public purpose. Prior to such réservation, the most that a 
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settler on unsurveyed lands intending to enter the same as a homestead 
can claim is the protection of his possession under the permission of 
the government to enter thereon in advance of the public surveys. 

In Washington & Idaho Railroad Company v. Osborn, 160 U. 
S. 103, 16 Sup. Ct. 219, 40 L. Ed. 356, it is true, it was held that 
such a settler had a "possessory claim" which was protected by an 
act of Congress granting to railroad companies rights of way over 
public lands in a territory, but it was so held because the act con- 
ferred upon the Territorial Législature the power to provide for the 
manner in which private lands and "possessory claims on lands of 
the United States" might be condemned. A similar case was Spo- 
kane Falls & N. Railway Company v. Ziegler, 167 U. S. 65, 17 Sup. 
Ct. 728, 42 L. Ed. 79. So it was held by this court in Holmes v. 
United States, 118 Fed. 995, 55 C. C. A. 489, under the act of Con- 
gress of March 3, 1891, 1 authorizing the Président to withdraw lands 
for forest reserves, but protecting against réservation ail lands em- 
braced in any légal entry, or covered by any lawfal filing of record, 
or upon which any valid settlement had been made pursuant to law, 
whereof the statutory period within which to make entry of record 
had not expired, that unsurveyed land in the possession of a settler 
who had made his home thereon in good faith, with the intention 
to make a homestead entry thereon when surveyed, was land on 
which a "valid settlement" had been made within the exceptions in- 
tended by the act. 

We hâve to inquire, therefore, whether any right to the protec- 
tion of his possession was given to the défendant in error by any orn- 
er provision of the réclamation act or by any other statute of the 
United States. We search in vain to find in the language of any pro- 
vision of the act itself any expression of the intention of Congress 
to recognize or protect such a right. It is not to be found by impli- 
cation in the clause which provides for condemnation, for the power 
of condemnation was necessary to be conferred in order to extinguish 
such rights in lands as might hâve become vested by settlement in- 
itiated or perfected under the land laws, and it is not to be pre- 
sumed that the power so granted was intended for any other pur- 
pose. Its exercise is expressly limited to cases "where in carrying 
out the provisions of this act it becomes necessary to acquire any 
rights or property." It is not to be found in section 2 of the act of 
June 27, 1006, c. 3559, 34 Stat. 519 (U. S. Comp. St. Supp. 1907, 
p. 520), cited by the défendant in error, which provides: 

"That wherever the Secretary of the Interlor in carrying out the provisions 
of the réclamation act shall acquire by relinquishrnent lands covered by a 
bona fide unperfected entry under the land laws of the United States, the 
entryman upon such tract may make another and additional entry, as though 
the entry thus relinquished had not been made." 

This refers to entries so initiated under the land laws as to con- 
fer upon the entryman vested rights, which rights are voluntarily 
relinquished. Otherwise there would be no occasion for the enact- 
ment. A settler on unsurveyed public land has nothing to relinquish, 
and he would hâve the right, in the absence of any such statute, to 

1 Chapter 561, { 24. 26 Stat. 1103 (U. S. Comp. St. 1901, p. 1537), 
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make "another and additiohal entry" on the public land. Nor is it 
to be fôund in section 3 of the act of May 14, 1880, c. 89, 21 Stat. 
141 amended by Act June 6, 1900, c. 821, 31 Stat. 683 (U. S. Comp. 
St. 1901, p. 1393), which gives to a settler who intends to claim a 
homestead the same time to file his homestead application and per- 
fect his original entry in the United States Land Office as is now al- 
lowed to settlers under the pre-emption laws to put their claims on 
record, and provides that their right shall "relate back to the time 
of settlement, the same as if they had settled under the pre-emption 
laws." This gives no right before an entry has been perfected. It 
provides that then the right shall relate back to the time of settle- 
ment the same as if settlement had been made under the pre-emp- 
tion laws. In Russian American Packing Co. v. United States, 199 
U. S. 570, 26 Sup. Ct. 157, 50 L. Ed. 314, a case which arose long 
after that act went into efrect, it was said that there is no vested 
right in a pre-emptioner until the purchase money has been paid. 

We are of the opinion that the possession of the défendant in er- 
ror of the land in controversy was of grâce and not of right, that 
he has acquired no right which he can set up as against the United 
States, and that it was not the intention of Congress, as expressed 
in the réclamation act or elsewhere, that the progress of réclamation 
should be burdened or impeded by unnecessary litigation. 

The judgment is reversed, and the cause is remanded, with instruc- 
tions to sustain the demurrer to the answer. 



NOTE. The following Is the opinion of Whitson, District Judge, filed in 
the court below: 

"WHITSON, District Judge. Plaintiff sues in ejeetment to recover the east 
half (B. y 2 ) of section 12, township 21 north, of range 11 east, and for dam- 
ages. 

In addition to the usual averments, it is alleged that thèse lands hâve 
heretofore been withdrawn, and at ail times in the complaint mentioned were 
withdrawn, from entry, location, or settlement of any kind or character. The 
only date mentioned in the complaint is October, 1905, from which it may 
be concluded that any withdrawal applicable to the subject-matter of the ac- 
tion was made on or about that time. 

The amended answer sets up that possession is sought for carrying out the 
intent of the act of Congress of June 17, 1902, .c. 1093, 32 Stat. 388 (U. S. 
Comp. St. Supp. 1907, p. 511), commonly known as the "Réclamation Act," and 
that the défendant, prior to the 29th day of April, 1891, while the lands were 
unsurveyed, and prior to withdrawal by the Secretary of the Interlor, being 
du] y qualified, settled upon the east half of the northeast quarter of the north- 
east quarter (B. y 2 of N. E. % of N. E. %), the east half of the southeast 
quarter of the northeast quarter (E. % of S. E. % of N. B. %), the north half 
of the southeast quarter (N. % of S. E. %,), and the northeast quarter of the 
southwest quarter (N. E. % of S. W. %), of said section, as a homestead; 
that he has ever since resided upon and oceupied, and now résides upon, oc- 
cupies, and claims, the same under the laws granting homesteads to actual 
settlers upon the public domain ; that he has complied with and is entitled to 
the benefits of said laws, and may lawfully file upon, enter, and receive title 
to that part of the section last above described when the surveys made since 
his settlement shall hâve been approved, since no authority exists for the pros- 
ecution of the action or for depriving him of the rights so initiated. The 
northeast quarter of the southwest quarter is not involved. To that extent 
there is no issue raised. The north half of the southeast quarter is a part of 



UNITED STATES V. HANSON. 889 

the east half of the section, but as to the east half of the northeast quarter 
of the northeast quarter, and the east half of the soutlieast quarter of the 
northeast quarter, those tracts are not recognized légal subdivisions, and no 
statute has been polnted out whereby entry could be made thereof under the 
laws of the United States, The issue presented, it will be seen, involves 80 
acres only, 

The statement of what is proposed, if the allégations of the answer be 
true, at once challenges attention and invites the most careful scrutiny. If 
the plaintiff should prevail, the défendants improvements would be taken 
without compensation ; his possessory right would be confiscated ; his hopes 
of ultimately acquiring the title would be destroyed ; and ne would be com- 
pelled to bid farewell to a home which lie has occupied for il years, relin- 
quishing the land over which ne has exercised dominion by virtue of a stat- 
ute of the United States, and in full compliance with its provisions, while 
standing impotently by to see it devoted to other uses, a resuit which at the 
tinie of his settlement he had no reasonable ground to anticipate. Considering 
that the court is asked to become an instrument of injustice, it is to be re- 
niarked that it will only do so in obédience to rules of statutory construction 
demanding an interprétation of existing statutes favorable to such an end, 
for surely the proceeding has neither necessity nor merit for its justification, 
as I shall presently show. 

That Congress has power by appropriate législation to withdraw, or au- 
thorize the withdrawal of, public lands which hâve been offered for sale, or 
such as are subject to settlement or entry under the public land laws, may be 
conceded. That the claims of settlers in good faith who hâve entered there- 
on pursuant to existing laws may be disregarded, and that, in the absence of 
any saving clause, they are remediless, cannot be denied. That the govern- 
ment as a landed proprietor has the same rights and remédies as private in- 
dividuals for the protection of its property, including the right to recover 
possession, was long ago settled. 

Thèse contentions made on behalf of the government are sustained by a 
long line of authorities. Camfield v. United States, 167 U. S. 525, 17 Sup. Ct. 
864, 42 L Ed. 260; United States v. Minor, 114 U. S. 233, 5 Sup. Ct. 836, 
29 L. Ed. 110; Frisbie v. Whitney, 9 Wall. 187, 19 L. Ed. 668; Xosemite 
Valley Case, 15 Wall. 77, 87, 21 L. Ed. 82; Campbell v. Wade, 132 U. S. 38, 10 
Sup. Ct. 9, 33 L. Ed. 240 ; Shiver v. United States, 159 U. S. 495, 16 Sup. Ct. 
54, 40 L. Ed. 231; Buxton v. Traver, 130 U. S. 232, 9 Sup. Ct. 509, 32 L. 
Ed. 920 ; Eussian American Packing Co. v. United States, 199 U. S. 570, 26 
Sup. Ct. 157, 50 L. Ed. 314 ; Wagstaff v. Collins, 97 Fed. 3, 38 C. C. A. 19. 

But the disposai of the public lands is vested solely in Congress by the 
Constitution. Irvine v. Marshall et al.. 20 How. 558, 15 L. Ed. 994 ; Gibson 
v. Chouteau, 13 Wall. 92, 20 U. Ed. 534 ; Wilcox v. Jackson, 13 Pet. 498, 10 
L. Ed. 264; United States v. Fitzgerald, 15 Pet. 407, 10 L. Ed. 785. 

And it is to the statutes applicable to the facts hère presented that référ- 
ence must be made, for it will not be contended that a law may be suspended, 
thereby denying to a settler rights which hâve been expressly conferred by 
législation. 

Keferring to such claims in Russian American Packing Company v. United 
States, supra, it was observed: 

"Such a vested right, under the pre-emption laws, is only obtained when the 
purchase money has been paid, and receipt from the proper land officer given 
to the purchaser. Until this has been done, it is compétent for Congress to 
withdraw the land from entry and sale, though this may defeat the inchoate 
right of the settler." 

Again, in Buxton v. Traver, supra, in discussing the occupancy of a pre- 
emptor of unsurveyed public lands, we find the following: 

"A settlement upon the public lands in advance of the public surveys is 
allowed to parties who in good faith intend, when the surveys are made and 
returned to the local land office, to apply for their purchase." 

Continuing, and speaking of the filing, and the acts required of the pre- 
emptor, it was said: 

"Until then he has no estate in the land which he can devise by will, or 
wnich, in case of his death, will pass to his heirs at law. * * * The 
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United States make no promise to sell him the land, nor do they enter into 
any contract with him upon the subject. * * * " 

It was deelared, if the required steps are not taken, that: 

"The title to the land remains unaffected, and subject to the control and 
disposition of the government, as before his occupancy." 

In the former case withdrawal was made by the Président in virtue of ex- 
press authority conferred by Congress, while in the latter the claimant died 
before the lands were surveyed, and it was held that his heirs did not succeed 
to the tltle by virtue of his claim initiated on unsurveyed land. It was evi- 
dently considered a Personal privilège which did not descend under the pro- 
visions of the statute ; but, whether so considered, it f ully appears that in 
both cases the supremacy of Congress was strictly observed ; in the one by 
express language, and in the other by referring to "the control and disposition 
of the government," having In vlew, of course, the only branch of the govern- 
ment authorized to act in the premises. The power vested in Congress to 
dispose of the public lands carrles with it the power to withdraw privilèges 
extended, and, until sueh rights as hâve been granted are withdrawn by the 
only authority which may confer them, they still exist. A différent rule 
prevalls, It is true, between the government and a claimant, and between those 
who would contest among themselves for the prior right of purchase or entry. 
This distinction was recognized by the Circuit Court of Appeals for this cir- 
cuit in Holmes v. United States, 118 Fed. 995, 55 C. C. A. 489. But while rec- 
ognizing it, the Circuit Court was reversed for disregarding the claim of a 
homestead settler upon the public domain, where the question was presented 
by an action for possession, as hère, upon the ground that there had been no 
authorized withdrawal of the land which could affect the claim of the settler 
on unsurveyed land. The status of the land was described by the court as 
follows: 

"It is eonceded that the land in controversy had not, prior to the date of 
the proclamation of the Président, been embraced in any légal entry or cov- 
ered by any lawful filing of record in the United States Land Office. * * * " 

An explicit statement of the views of the court appears in the syllabus, from 
which the following is taken: 

"While the mère occupancy and improvement of public land give no right 
as against the United States, yet the occupancy and improvement of unsur- 
veyed public land, in good faith, by a settler who makes it his home, with 
the intention of making entry of the sa me under the homestead or pre-emp- 
tion laws when it shall hâve been surveyed, has always been recognized as 
lawful, and as giving the settler a possessory claim, which entitles him to 
préférence when the land is opened for entry ; and, in view of such récogni- 
tion, such a settler must be regarded as having made a 'valid settlement pur- 
suant to law,' within the meaning of the Présidents proclamation of De- 
cember 20, 1892, setting apart, as a f orest réservation, certain public lands 
in California, but excepting ail lands within the prescribed boundaries 'which 
may hâve been prior to the date hereof embraced in any légal entry or covered 
by any lawful filing duly of record, * * * or upon which any valid set- 
tlement has been made pursuant to law' ; and under the rule of the later 
décisions of the Suprême Court, that the Withdrawal of lands from entry by 
the Interior Department as being within a railroad grant did not defeat the 
rights of subséquent settlers thereon where the withdrawal was in fact un- 
authorized, it is immaterial that the land of such settlers had been so with- 
drawn, and had never been formally restored to the public domain." 

This case is relied upon to sustain the action; but it is au authority sus- 
taining the defendant's position unless Congress has authorized the with- 
drawal upon which recovery must rest. 

Of that only, it remains to inquire. The inqulry leads to the construction 
of the aets relating to homesteads and those providing for the réclamation of 
arid lands. The défendant has been pertinaciously designated by counsel as 
a squatter, and to sustain that view those décisions of the Suprême Court 
hâve been cited which hold that no length of occupancy or extended improve- 
ments will give one who, without license, goes upon public lands, the right to 
claim as against the government. Sparks v. Pieree et al., 115 U. S. 408, 
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Slip. Ct. 102. 29 L. Ed. 428; Deffeback v. Hawke, 115 U. S. 302, 6 Sup. Ct. 
95, 29 L. Ed. 423. 

The familial' provisions of the homestead law relatlng to settlement, and 
the llke, need only be referred to, but Act May 14, 1880, c. 89, § 3, 21 Stat. 
1.41, amended by Act June 6, 1900, c. 821, 31 Stat. 683 (U. S. Conip. St. Supp. 
1907, p. 1393), 6 Fed. St. Ann. 301, is applicable. It is there provided: 

"That any settler who has settled, or vvbo shall hereafter settle, on any of 
the public lands of the United States, whether surveyed or unsurveyed, with 
the intention of claiming the same under the homestead laws, shall be al- 
Jowed the same time to file his homestead application and perfect his original 
entry in the United States Land Office as is now allowed to settlers under 
the pre-emption laws to put their daims on record, and his right shall relate 
back to the date of settlement, the same as if he settled under the pre-emptiou 
laws." 

A settler under the pre-emption laws was required to file his declaratory 
statement "within three months from the date of the receipt at the district 
land office of the approved plat of the township embracing such pre-emption 
settlement Section 2266, Rev. St. amended by Act March 3, 1891, c. 561, § 
4, 26 Stat. 1097 (U. S. Comp. St. 1901, p. 1381). 

The statute of 1880 has been construed as eonferring rights concerning 
public lands, whether surveyed or unsurveyed, which did not exist prior to 
its passage, and as giving express authority for making settlement upon such 
lands under the homestead laws, giving the settler the right to claim, as of 
the date of his settlement, by relation. Maddox v. Burnham, 156 U. S. 545, 15 
Sup. Ct 448, 39 L. Ed. 527. 

Keferring to a pre-emption settler in Buxton v. Traver, supra, it was said: 
"He has been permitted by the government to occupy a certain portion of the 
public lands, and therefore is not a trespasser, on his statement that when 
the property is open to sale he intends to take the steps prescribed by law to 
purchase it ; in which case he is to hâve the préférence over others in pur- 
ehasing ; that is, the right to pre-empt It" 

Webster defines "squat" as follows: 

"To settle on a pièce of land without permission or right, as on public 
land, or in the unfenced outskirts of a town." 

A squatter is an intruder ; one who enters without légal authority ; he is 
a trespasser ab initio. Bouviers Law Dictionary; Words & Phrases, tit. 
"Squatter," vol. 7, p. 6619. 

The défendant, therefore, is not a squatter. His possession was lawful at 
the time he initiated it. This Is an important considération, for, if he be a 
trespasser pure and simple, he has no défense. T'he policy concerning the dis- 
posai of the publie lands lias always been to encourage settlements. Those 
who hâve reclaimed the wilderness, who hâve extended the frontier, hâve been 
deeuied worthy of the utniost considération, and in construing the law, if it 
has been put to severe tension or its letter violated by the Interior Department, 
it has been out of solicitude for those who hâve made actual settlements 
upon public lands. and hâve shown an earnest désire to eoniply with the pro- 
visions of law. The homestead law has been invariably referred to as a 
benefieent boon conferred by the bounty of the government, and the home- 
stead settler has ever been protected when accepting the invitation thereby 
extended, while claiming in good faith. It has never been the practice to 
molest or hinder the t'ullest assertion of the right to acquire lands under 
this law. With this well-defined policy, and the principle that Congress only 
may withdraw an invitation by it extended, in view, we turn to the réclama- 
tion act, and in doing so it is to be observed that thèse statutes are in pari 
inateria. 

The defendant's settlement antedates the passage of the réclamation act by 
about 11 years. The purpose which runs through the statutes relating to 
homesteads is intensified in the législation for reelaiming arid lands. Honie- 
steads are expressly protected under the latter act, and it is a matter of public 
notoriety that by the later législation it was intended to still further aid 
those of our citizens who would réside upon, reduce to a state of cultivation, 
and improve such lands as can oaly be rendered susceptible of cultivation by 
means of the vvorks expressly authorized for their irrigation. Whether Con- 
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gress intended that the Secretary of the Interior should, when the public In- 
terests -require, withdraw lands from entry to which possessory rights had 
lawfully attaehed, and for which the right to enter had been initiated, turns 
upon the interprétation to be given the language which follows, found in 
section 3 (Act June 17, 1902, c. 1093, 32 Stat. 388 [U. S. Oomp. St. Supp. 
1907, p. 513]): 

"That the Secretary of the înterior shall, before giving the public no- 
tice provided for in section four of this act, withdraw from public entry the 
lands required for any irrigation works contemplated under the provisions of 
this act, and shall restore to public entry any of the lands so withdrawn when, 
in his judgment, such lands are not required for the purposes of this act ; and 
the Secretary of the Interior is hereby authorized, at or immediately prior to 
the time of beginning the surveys for any contemplated irrigation works, to 
withdraw from entry, except under the homestead laws, any public lands be- 
lieved to be susceptible of irrigation from said works: Provided, that ail 
lands entered and entries made under the homestead laws within areas so 
withdrawn during such withdrawal shall be subject to ail the provisions, 
limitations, charges, terms, and conditions of this act ; that said surveys shall 
be prosecuted diligently to completion, and upon the completion thereof, and 
of the necessary maps, plans, and estimâtes of cost, the Secretary of the In- 
terior shall détermine whether or not said project is practicable and advisable, 
and if determined to be impracticable or inadvisable he shall thereupon re- 
st.ore sàid lands to entry ; that public lands which it is proposed to irrigate by 
means of any contemplated works, shall be subject to entry only under the 
provisions of the homestead laws in tracts of not less than forty nor more 
than one hundred and sixty acres, and shall be subject to the limitations, 
charges, terms, and conditions herein provided: Provided, that the commuta- 
tion provisions of the homestead laws shall not apply to entries made under 
this act." 

The construction relied upon by counsel is that, for "lands required for irri- 
gation works," a homestead claim inay be ignored, notwithstanding the express 
provisions that no withdrawal may be made as against homestead entries gen- 
erally upon lands to be irrigated. This construction is extremely technical and 
literal. It would lead to the conclusion that one who had actually reclaimed 
his land might be deprived of it unless it should fall within the limits of some 
contemplated irrigation scheme. It would give the homesteader whose land 
is to be irrigated the advantage of one whose land needs no irrigation and who 
is in no way interested in the contemplated works. The fact that lands re- 
claimed under the act can only be taken under the homestead law supplies a 
forceful renson for the inference that it was not intended to interfère with 
homestead settlers. This law being so distinctly preserved, it cannot be con- 
cluded that there was an intention to place one who should be so unfortunate 
as to hâve by his own enterprise reclaimed his land, even though he may not 
hâve had an opportunity to make his entry in the land office, at a distinct dis- 
advantage with one who had never attempted réclamation, or had not even set- 
tled or made ah entry. That it was not so intended is abundantly justifled, 
also, by the provisions of section 4, requiring that those who receive the bene- 
flts of irrigation shall ratably contribute to the cost ; and by those of section 
6, which provide for turning the works over to the persons who shall hâve paid 
therefor ; and also by tbe authority conferred by section 7 to condemn property 
needed for any particular enterprise. If anything further were needed to con- 
firm this construction, it may be f oiind in the amendaient of June 27, 1906, c. 
3559, § 2, 34 Stat. 519 (U. S. Comp. St. Supp. 1907, p. 520), from which the 
following quotation is made: 

"That wherever the Secretary of the Interior, in earrying out the provisions 
of the réclamation act, shall acquire by relinquishment lands covered by a 
bona fide unperfected entry under the land laws of the United States, the en- 
tryman upon such tract may make another and additipnal entry, as though 
the entry thus relinquished had not been made." 

Again, section 5 of the amendatory act protects the entryman under the 
désert land act. Thus it would appear that every claimant and entryman, if 
plaintiff's theory can prevail, has been protected except the particular home- 
steader who would hâve needed no aid. 
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While it must be conceded that if Congress has clearly made manifest its in- 
tention to aceomplish that which is hère contended for it is compétent to do 
so, yet reading ail the aets together relating to the subject, the holding must 
be that it was not intended to authorize the Secretary of the Interior to with- 
draw lands to which it would be held that homestead rights had attached, but 
for the passage of the réclamation statutes, but rather to anticipate future 
claims which might embarrass the establishment of works in contemplation. 
So the language of section 3 would seem to indicate, for withdrawal is to be 
made before giving the scheme publlcity. The rule applicable hère may be 
briefly illustrated. "When there are two provisions of law in the statutes re- 
lating to the same subject, effect is to be given to both if practicable." Chi- 
cago Railway Co. v. United States, 127 U. S. 406, 8 Sup. Ct. 1194, 32 L.. Ed. 180. 
"Where two statutes cover in whole or in part the same matter, and are not 
absolutely irreeoncilable, and no purpose to repeal the earlier act is expressed 
or clearly indicated, the court will, if possible, give effect to both." Frost v. 
Wenie, 157 U. S. 46, 15 Sup. Ct. 532, 39 L. Ed. 614. "No construction should be 
given to a statute that would inevitàbly lead to absurd results when this can 
be sensibly avoided." Interstate Drainage & Investment Co. v. Board of Com- 
missioners, 158 Fed. 274, 85 C. C. A. 532. See, also, The Distilled Splrits, 11 
Wall. 356,' 20 L. Ed. 167; United States v. Freeman, 3 How. 556, 11 L. Ed. 
724 ; United States v. Healey, 160 U. S. 145, 16 Sup. Ct. 247, 40 L. Ed. 369 ; 
United States v. New York, 160 U. S. 609, 16 Sup. Ct. 402, 40 L. Ed. 551. 

Counsel for the plaintiff désire to know what it is that the plaintiff ought to 
pay for in this case. This is the answer: Inasmuch as it seeks to take from 
this défendant his improvements, deprive him of possession, and apply them 
to the use of persons who are to profit by carrying on the irrigation scheme 
for which this land is demanded, and they are to pay the actual cost, the 
défendant ought not to be required to furnish without compensation that 
which is a necessity and a benefit to tliose persons. It has been held, under 
the act of 1875 granting rights of way to railroads over the public domain, that 
on unsurveyed land one in possession, even under the pre-emption law, is en- 
titled to damages for his possession. Spokane Falls & Northern Ry. Co. v. 
Ziegler, 167 U. S. 65, 73, 17 Sup. Ct. 728, 42 L. Ed. 79 ; Washington & Idaho 
Railroad Co. v. Osborn, 160 U. S. 103, 16 Sup. Ct. 219, 40 L. Ed. 356. And the 
possessory rights and improvements of those in possession hâve repeatedly been 
made the subject of the exercise of the right of eminent domain. Washington 
& I. R. Co. v. Osborne, 2 Idabo (Hasb.) 557, 21 Pac. 421; Larson v. Oregon Ry. 
& Nav. Co., 19 Or. 240, 23 Pac. 975 ; Yakima County v. Tullar, 3 Wash. T. 393, 
17 Pac. 885; Johnson v. Bridai Veil Lumbering Co., 24 Or. 182, 33 Pac. 528. 

It would be a poor requital to the défendant, for the wasted days of labor, 
and the weary years of effort, to be assured that the homestead law is one of 
great beneflcence, even though he might not be able to see the justice of ap- 
propriating his property for the benefit of others no more meritorious than him- 
self. The semiprivate enterprise of reclaiming arid lands carried on by the 
government, where it is taking property for the use of others, in the absence 
of auy express authority of Congress, places the plaintiff in the same situation 
as a private individual. It has the right of eminent domain. Sess. Laws 
Wash. 1905, p. 180, c. 88. This it should ïnvoke. 

The answer sets up a partial défense, and, as the demurrer is gênerai, it 
must be overruled. If any issue of fact is to be raised by the pleadings, it 
may corne on for trial at the May term in North Yakima. 
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OSBORNE et al. v. McDOiVALD et al. 
(Circuit Court of Appeals, Ninth' Circuit February 1, 1909.) 

No. 1,592. 

DÉSCÉNT AND DISTRIBUTION (§ 71*) HEIBSHIP — EVIDENCE— WKIGHT AND SUF- 

FIOIKNCY. 

Evidence considered in a suit to recover the estate of a décèdent, and 
lield iiîsufflcient to establisli the faet that complainants were légal heirs 
of décèdent, where it consisted largely of famlly tradition that the grand- 
father of the older génération of complainants married a second time and 
had a son, of the same name as décèdent, who had not been heard from 
for nearly 50 years, and tliere was no évidence of such marriage or of 
the name or identity of the second wife, if any. 

[Ed. Note.— For other cases, See Descent and Distribution, Cent. Dig. 
§ 235; Dec. Dig. § 71.*] 

Appeal from the Circuit Court of the United States for th'e North- 
ern Division of the Western District of Washington. 
For opinion below, see 159 Fed.,791. 

In Equity. This is a suit brought by the complainants against the 
executors and trustées of the last will of James Osborne, deceased, 
and the city of Seattle, a municipal corporation ( for the recovery of 
the residue of the estate left by said James Osborne, deceased. The 
complainants clairh to be the only'surviving heirs at lâw of said James 
Osborne, deceased, and entitled to said residue under the laws of the 
territory of Washington in force in said territory at the time of the 
decease of §aid James Osborne in the month of December, 1881. 

Chas. K, Jenner and Solon T. Williams (Harrison. Bostwick, of 
côunsel), for appellants. ; 

Chas. F. Munday, for âppellees executors and trustées. 
Scott Calhoiin, for appellee City of Seattle. 

Before GILBERT, ROSS, and MORROW, Circuit Jùdges. 

MORROW, Circuit Judge (after,,stating the facts as above). James 
Osborne died, testate, in the city of Seattle, in the then territory, now 
the state, of Washington,, in the môrith of December, 1881, and left 
real and personal property of considérable value, which h'e disposed, of 
by his will, providing for funeral expenses and the expenses of his 
last sickness ; the payment of his debts ; making certain bequests to 
his partner in business and, others; and the residue of his estate, both 
real and personal, he gave to his executors named in the will, and 
to their successors in office, in trust, for the purpose of converting 
the same into ready money and creating a fund which should be kept 
at interest until expended as directed in the will. After the residue 
of the estate had been converted into money, the executors were to 
propose to the city of Seattle to build a public hall for which the said 
entire fund should be contributed, provided that the said city of 
Seattle should contribute a like and equal sum. The proposition 
was to be submitted annually until the same should be accepted by 

•For other cases see same topic & § kumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the city of Seattle, and the wishes of the testator carried into effect. 
No relatives were recognized or provided for in the will. The appel- 
ants, as complainants in the court below, claiming to be heirs of the 
deceased, filed their amended bill in equity in the Circuit Court on 
April 21, 1906, praying that they be adjudged sole heirs at law of the 
deceased (with the exception of certain other heirs mentioned and 
described in the amended bill of complaint). 

The original bill of complaint is not in the transcript of record, 
but it appears to hâve been filed on June 12, 1905. The jurisdiction 
of the Circuit Court was invoked by the amended bill on the ground 
of diverse citizenship. The défendants demurred to the amended bill 
of complaint, and entered their pleas to the jurisdiction on the grounds 
that certain of the complainants and one of the défendants were 
citizens of the state of California. Thereupon complainants moved to 
dismiss out of the case the complainants who were citizens of the 
state of California. This motion was granted, and the demurrers on 
other grounds overruled. The défendants answered alleging, among 
other things, that they had no knowledge or information sufficient 
to base a belief as to whether the complainants were heirs of the said 
James Osborne, or whether the said James Osborne left surviving 
any heirs at ail, and upon the évidence taken in the case the court 
below was of the opinion that thé heirship of the complainants had 
not been established as required by law, and accordingly dismissed 
the bill. 

James Osborne was never married. The complainants claiming as 
his heirs trace their descent from five children of one Abraham Os- 
borne by a first marriage, and claim that James Osborne was a son 
of Abraham Osborne by a second marriage. The five children of 
Abraham Osborne, through whom complainants trace their relation- 
ship to James Osborne, were Caroline (Doty), Horace, Lewis K., 
Solomon E-, and Clark H. Where thèse children were born does 
not appear from the évidence, but a reasonable inference drawn from 
the testimony is that they were born near New York City, at or near 
Tremont, in the neighborhood ôf the Bronx. The évidence indicates 
that Caroline was born in 1807. Horace was older than Lewis K., 
but the year of his birth is not stated. The latter was born in August, 
1812. Solomon E. was born in 1814, and Clark H. in 1819. Ail thèse 
children of Abraham Osborne are dead. The testimony in support 
of complainants' case cornes mainly, therefore, from grandchildren 
and great-grandchildren of Abraham Osborne, who testify concern- 
ing the déclarations of deceased persons as to their résidence, and 
relationships by blood and marriage. The déposition of William E. 
Osborne, a son of Solomon E. Osborne, residing in Brooklyn, N. Y., 
was read at the hearing. He was asked if he knew, from information 
derived from statements made by his father and uncies, where and 
with whom his father and his uncies lived in their boyhood days, or 
by whom they were raised. He replied that they were very young 
when their mother died, and their father turned them over to their 
uncle Northrop, and he brought them up. This Uncle Northrop lived 
at North Salem, Conn. The witnesses further testified that, while 
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thèse children were living with their uncle, their father, Abraham Os- 
borne, was living in New York, down near Tremont, in the neighbor- 
hood of the Bronx. He was asked if he knew where Abraham Os- 
borne lived after this alleged second marriage. He said, "I think he 
lived in that neighborhood somewheres." He was asked if he was 
sure he did not live in New York City. His answer was, "Well, in 
New York, but I would not say positively New York City ; I know it 
was somewhere in New York." S. Wallace Osborne, also a son of 
Solomon E. Osborne, residing at East Norwalk, Conn., stated in his 
déposition that the boys of Abraham Osborne went to live with their 
Uncle Northrop at North Salem, and stayed with their uncle until they 
were 21. They ail learned the trades of masons. This witness was 
asked why his grandfather left the boys when they went to live with 
their uncle. The witness replied that he thought it was because his 
grandfather got married again. He also testified that when Northrop 
Osborne had the children of Abraham Osborne, with whom he lived 
at North Salem, he had heard his father say that Abraham Osborne 
lived in New York City. This witness, whose déposition was taken 
in October, 1906, was asked whether he had any means or knowledge 
whereby he could approximately fix the time of his grandmother's 
death. He replied that she had been dead about 80 years. This state- 
ment would fix the date of her death about the year 1826. 

The déposition of Amnie Doty was taken. She is the widow of 
Lewis W. Doty, a son of Carolnre Doty, who was the dàughter and 
eldest child of Abraham Osborne. The witness testified that the 
mother of Caroline Doty, the wife of Abraham Osborne, died at 
Christie street, New York City, when Caroline Doty was 15 years of 
âge. This statement would fix the year of her death in 1822. This 
witness was asked if she knew where Abraham Osborne was living 
during the greater part of his life. She replied she thought he lived 
in Danbury, but the longest period they knew of he lived in New York. 
She did not know where he went from New York — whether south or 
west — but she knew he went away. 

Turning now to the testimony relating to James Osborne in the 
state of Washington, we find that the évidence tends to show that he 
was born in 1835 ; that he arrived at Puget Sound in 1859 or 1860, 
and was first located at Port Gamble, and a few years later he located 
at Seattle. Two witnesses were produced at the hearing who knew 
him in that locality, Lyman B. Andrews and Winfield S. Jameson, to 
whom he stated that he was from New York. Andrews testified that 
James Osborne told him that he was raised near New York City, 
Westchester county. The locality of the Bronx was mëntioned. He 
said his mother had died before he left home. His father was still 
living at that time. He did not get along, and, having an opportunity 
to go to sea, he shipped for a voyage to Havre, France. He was gone 
three or four years. Returning home, he remained three or four 
months, then left for the Pacific Coast around Cape Horh. He landed 
in San Francisco, but afterwards went up to Port Gamble on Puget 
Sound. This was in 1859 or 1860. 

Jameson testified that he heard James Osborne remark that he came 
from Westchester county, N. Y., the town of Morrisania. He spoke 



OSBOENE V. M'DONALD. §97 

of going to sea and making a voyage to France ; witness thought he 
said Havre. He spoke of having coine around the Horn to San Fran- 
cisco in a sailing vessel, and from San Francisco to Port Gamble, 
also in a sailing vessel. 

William Cauldwell, a journalist, residing in New York City, testified 
that he lived in Morrisania from 1849 to 1891 ; that he knew a man 
named Louis K. Osborne. (In referring to Louis or Lewis K. Os- 
borne, we follow the record designating the person either as Lewis 
or Louis, as it there appears; but no point is made that this différence 
in the name indicates a différent person.) He lived at Tremont, ad- 
joining Morrisania, which was formerly called Upper Morrisania. 
This Louis K. Osborne had a relative named James Osborne. The 
witness thought he was a half-brother. About 1852 this James Os- 
borne went away from Morrisania. He returned about 1857. He 
said he thought he would go to California. He did go away, and 
afterwàrds the witness received a letter from him written either from 
"Sacramento or San Francisco. This was in 1859. He wrote he was 
going north to Puget Sound to a place the name of which was either 
Gambel, Gandlet, Gantel, or Gambul. The name was peculiar, and 
impressed itself upon the mind of the witness. The déposition of this 
witness was taken in October, 1906. He testified that he was then 
77 years of âge. He was therefore born about the year 1829. He 
testified that his intimacy with Louis K. Osborne was that of an es- 
teemed personal acquaintance. "He and I," said the witness, "were 
both young at that time." The witness on cross-examination, indi- 
cated that the time referred to was in 1852 and 1853. The witness 
was at that time 23 or 24 years of âge, and he testified that Louis K. 
Osborne was then 25 or 26 years of âge. They were, therefore, as 
the witness testified, "both young at that time." The witness was ask- 
ed if Louis K. Osborne was married at that time. He answered, "No, 
I do not think so." But the Lewis K. Osborne referred to in the tes- 
timony of the complainants as a son of Abraham Osborne and their 
relative was born in 1812, and in 1852 and 1853 he was 40 or 41 
years of âge. Hère is a différence of 15 years in the âge of the Louis 
K. Osborne whom Cauldwell knew, and the Lewis K. Osborne, the 
supposed half-brother of James Osborne. It is not probable that 
Cauldwell would make such a mistake, and the only reasonable infer- 
ence is that they were not the same person. Furthermore, this Lewis 
K. Osborne who was the relative of the complainants became the 
father of a large family, and, by the testimony of his son Lewis D. 
Osborne, we are informed that he was married twice. By his first 
wif e he had seven children, as f ollows : John W., Louis P., Winthrop, 
Richard, Caroline, Mary Élizabeth, and Eliza Elzea. By the second 
wife he had six children, as follows: Maggie (Sparks), William C, 
Minnie E. (Hegeman), Robert E., Lewis D., and George I. The évi- 
dence does not state when any of the children by the first wife were 
born. But the dépositions of Minnie E. Hegeman, Robert E. Osborne, 
and Lewis D. Osborne, the children by the second wife, were taken 
in the case, and from their testimony we learn that Minnie E. Hege- 
man was born in 1859; Robert E. Osborne, 1860; and Lewis D. Os- 
167 F.— 57 
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borne, 1867. Is it probable that the Louis K. Osborne who was 25 
or' 26 years of âge in 1852 or 1853, and a single man, as testified to 
by Cauldwell, married and becanie the father of seven children, lost 
his wife, and was married the second time, and among the children 
by his second wife had a daughter born in 1859? We do not think 
so. There is evidently some mistake iri the identity of this Lewis or 
Louis K. Osborne. 

With respect to Abraham Osborne, the alleged father of James 
Osbortte, thé same unceftairity exiSts in his identification as the father 
of Lewis .K. Osborne, the relative of the cdmplaittants, and the father 
of James Osborne by a second wife. ; ' The évidence, as before stated, 
tends to show that James Osborne wa^s born in 1835. His déclarations 
were thàt'hë was f rom vVestchestéf' county, N. Y. The locality of the 
Bronx was mehtioned, àhd also of Morrîsania. 

Extracts from a copy ôf à letter wèrêread in évidence by the com- 
plainants: The cdpy Was identified : as being in the handwriting of 
Lewis K; Qsborne, and Was fourid among his papers. It was dated 
at Mobile, AugUst 8, 1835. Lewis K. Osborne was then 23 years of 
âge, and' this is the yeàr in which James Osborne was born. Follow- 
ing the date of the letter is this indorsément: "Copy of a letter writ- 
ten to my father residing m St/'liduis, Missouri." Certain extracts 
from this letter are printëd in the record, but the éntiré document was 
introduced in évidence, and is in the record filed in this court. Cer- 
tain othef portions of this copy of a letter are relevant to the question 
under considération. Af ter the indorsehient as abovè, the letter pro- 
ceeds : : - ' 

' ' . 'i :■ : ■.■;••. : 

"Dear Father: Years hâve rolled away in quick succession since I hâve beeu 
permitted to gaze upon that counterianee whose very expression (to me) was 
always love. *'•* * I havé' since I wroteto the postmâster for information 
respecting you been looking with anxious eyes and waiting heart for an answer 
from you, but as yet hâve receiyed none. Freceived a letter a few days ago 
from my dear brother Horace, and the aiyriety of himself and friends for your 
welfare was of no small amount ïhey expressed a désire to hear from you, 
but still greafer to see you. ' We antioîpate and I hope we shall soon realize 
our présent hopes of receiving somé intelligence from you that will gladden our 
hearts. I want you to write tp hje as soon as you recelve.tbis and let me know 
what you areengaged in ; also whether you are; in prosperity, or adversity, sïck- 
nes's or in hëalth, &c-&c — and then I can coffimunicate sûch intelligence to the 
friends at the north. I expectfto rëmain in - Mobile tûT'next spring, and then 
if I am spared return home. 'The friends at the north are ail well. I believe 
Caroline has lost one of her litt-le girls. iShe, has now a £on and a daughter 
left, Lewis and Electa. She, and Dpty live together in harmony and love and 
are both members of the Baptist church. Aunt Clarriss inakes it her home with 
them. If you should want to Write to them, they live Ïi7 Stanton St. Unclè 
Northrop has been buying and selllng property almost every yéar since you 
left. He has now bought Landtord Close's place, farm and ail, and is how 
living on ip AU three of the boys are with him, and he has acted in the ca- 
pacity ôf a father to us ail for which he desérves the highest praisé. Aunt 
Rosalinda alsb has been as a mother to us! Heaveïi award them for their 
deeds of «harify. [Signed] Lewis K. Osborne." 

If James Osborne was the son of Abraham Osborne by his second 
wife and was born in Morrisania, N. Y., in 1835, as claimed by the 
complainants, how is it that the children of Abraham Osborne by his 
first wife did not know of his whereabouts at that time? His son 
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Lewis.K. Osborne had not seen him for years, but apparently supposed 
he was in ,St Louis in 183,5. This son certainly had no knowledge of 
his father's second marriage. Byt if this Abraham Osborne had mar- 
ried a second time and lived t in ' Mpr'risania, or in that neighborhood, 
would not his son Lewis Kl and his other children hâve known that 
fact? Their old home was either there or in that neighborhood, and 
they would naturally hâve known if thejr father was there or in that 
viçinity, and if he had married a. second time they would undoubtedly 
hâve- known that fact. But he was not there if any reliance is to 
be placed in the statements contained in the copy of the letter written 
by Lewis K. Osborne to his father in 1835, and addressed to St. Louis, 
Mo. Years had rolled away since the writer had seen his father, and 
he was anxious about him. His children wanted to hear from him, 
still more to see him, and in the letter it is stated : "Uncle Northrop 
lias been buying and selling property almost every year since you 
lef t." This must mean that Abraham, had lef t his former résidence 
in New York several years before, and was not in 1835 living in 
Morrisania, or in that neighborhood. 

The déposition of Emma C, Osborne, the daughter of Clark H. 
Osborne, was read in évidence upon the hearing. She testified that 
her father told her that his father, Abraham . Osborne, married a 
second time, and that when his stepmother was dying she sent for 
him, but he did not go. She was asked if from what her father told 
her she could détermine her father's âge at the time his, stepmother 
sent for him. The witness replied that he was very young. She said 
it was before he was married; she could not tell just when. On 
cross-examination she was asked if she could approximate as to how 
old her father was at that time. The witness said: "No, but he was 
very young." She was asked : "Perhaps eight or ten ?" She replied : 
"I don't know. He did not tell me his âge, but it must hâve been 
when he was very young that she died." The witness was asked 
where her husband's stepmother was at that time. The witness re- 
plied: "No, I hâve heard she lived in New York City." Clark Os- 
borne was born in 1819. James Osborne was born in 1835. If the 
latter was the son of Abraham Osborne by his second wife, she did 
not die until after the birth of James Osborne in 1835, and, if she 
sent for Clark Osborne when she was, dying, Clark Osborne was at 
that time at least 16 years of âge, and he was living with his Uncle 
Northrop at North Salem, Conn. It could hardly be said that he was 
very young in 1835 ; but the résidence of Abraham Osborne, the father 
of Çlark H. Osborne and Lewis K f Osborne, was unknown to the 
family at that time. He had been gone from New York for years. 
It was supposed by Lewis K. Osborne that he was in St- Lpuis; but 
his résidence there was unknown, and the postmaster had been writ- 
ten to for information concerning him. 

But the death of the second wife of Abraham Osborne may hâve 
oçcurred at a later date. The difficulty in the way of this supposition 
is thatpiark Osborne would cease to /be very young, if he had not 
alreatly passed; that period in 1835. Moreover, the witness had heard 
that this second wife of Abraham Osborne's lived in New York City, 
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while the claim is that' James Osboriie was born in Morrisania. It 
is manifest that the incident which this witness relates as coming f rom 
her father conceming the second wife of Abraham Osborne cannot 
be recoriciled with the other facts in the case. 

In the déposition of Miranda M. Osborne, the wife of S. Wallace 
Osborne, who was a son of. Solqmon E. Osborne, the witness testified 
that from information derived from statements made by Solomon 
E. Osborne and L,ewis K. Osborne thei'r father, Abraham Osborne, 
married a second time. Being askéd how many children were born 
by the second marriage, she replied she never heard of more than one 
boy. She did not know his Christian name. Heard he ran away and 
went to sea. This witness resided at East Norwalk, Conn. 

In the déposition of Mrs. Henry T. Burtis, the daughter of James 
H. Burtis and the grandàaughter of Horace Osborne, the witness 
testified that she had heard 1 in her iather's family that her grand- 
father, Abraham Osborne, married a second time, and had issue a 
boy named James, who ran away and went to sea. This witness re- 
sided at West Norwalk, Conn. 

In the 'déposition Of . Mrs. Elbert Brïnckerhoff, a stepdaughter of 
James H. Osborne,, the witness testified that she was acquaïnted with 
Rosalinda, the wïdow oîNprthrop Osborne. She was asked if she 
had heard fforfi Rosâlitidâ Osborne, or ariy of the direct members of 
the Osborne 1 family, that ^Abraham Osborne married a second time. 
She replied '.triât she 'hadi She heard Rosalinda Osborne make such a 
remark/and ï'elâtes the circumstançes.' She says: 

"The occasion of the conversation betwpen mother and Rosalinda Osborne 
was the old làdy's straitened circumstançes, she having lost her property, and 
being dépendent upon her own resources, and she wanted to know why some 
members of the family which she had reared, meaning the Osborne brothers, 
did nOt help her.. Her owii family were ail girls, but Northrop Osborne brought 
up the boys and taught each one their trade. She said they were ail well to 
do, and it seemed as though they could hélp" her so that she would not hâve to 
work in her old âge. Then there was another child, and she, speaking con- 
fldentially to my mother, wanted to know how he was situated. She had heard 
that he went west, and, if my brother knew where he was, she would like to 
know whether he was doing well." 

This witness lived at New Canaan, Conn. 

In the déposition of Mrs. Dena Osborne, the wife of William E. 
Osborne, who was the son of Solomon E. Osborne, the witness tes- 
tified that she had heard her father-in-law say that his father had a 
second wife ; heard him talk of a son of his father by this second 
marriage ; heard him say his name was James. This witness resided 
in Brooklyn, N. Y. 

In the déposition of William E. Osborne, a son of Solomon E. Os- 
borne, the witness testified that, frOm information obtained from his 
family, his grandfather, Abraham Osborne, married a second time. 
There was a child born from this second marriage, and he heard him 
spoken of as James. Heard his father say that his boy went away 
when he was about 16 years of âge— between 16 and 17 — and that 
nothing was heard of him from that time to the time he was telling 
the story. This witness resided at Brooklyn, N. Y. 
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In the déposition of James R. Gray, who was not a member of the 
family, the witness testified that he formerly lived in Morrisania, and 
that he knew a Louis K. Osborne who lived in Morrisania during 1850 
and 1860. He had a wife who was crippled by being scalded, and 
she could not get out of the bed without help. It was part of the duty 
of the witness to help lift lier, and he used to go and help the hus- 
band lift her out of bed. This Louis K. Osborne had a brother named 
James, who traveled a good deal. Witness beheved he went a number 
of times ; but would come back and stay a while, and then go again. 
This wijtness was not certain that he had ever been introduced to him. 

Were the Osbornes referred to in the testimony of the witness 
Gray the same Osbornes referred to in the testimony of the witness 
Cauldwell ? Both witnesses said that the Louis K. Osborne they knew 
lived in Morrisania between 1850 and 1860. But the Louis K. Os- 
borne referred to in the testimony of the witness Gray had a wife who 
was crippled by being scalded so that she could not get out of bed 
without help, while the Louis K. Osborne referred to in the testimony 
of the witness Cauldwell was a young man of 25 or 26 years of âge, 
and, the witness thought, was unmarried. The first Louis K. Os- 
borne had a brother who traveled a great deal. The witness believed 
he went a number of times. He would corne back, stay a while, and 
then go again. The second Louis K. Osborne had a relative whom 
the witness Cauldwell thought was a half-brother. This half-brother 
went away in 1852 and returned in 1857. He never made any other 
trips away from there but this one. He afterwards went away. Said 
he was going to California. In the testimony of William E. Osborne 
he referred to a James Osborne, who, his father said, went away when 
he was about 16 or 17 years of âge, and nothing was heard of .him 
from that time until the time his father was telling the story. 

CoriCedirig that in a case of this character the law is most libéral 
in admitting and construing évidence of a réputation of marriage and 
kinship of decedents, nevertheless this évidence by réputation must 
be reasonably certain as to the identity of the individuals with respect 
to whom the réputation of kinship is sought to be established. In this 
case the testimony is clearly insufficient to establish the identity of the 
Lewis or Louis K. Osborne who was a relative of the complainants, 
or the identity of James Osborne, who was the half-brother of Lewis 
or Louis K. Osborne, the relative of the complainants; and the testi- 
mony is equally insufficient if it does not positively réfute the claim 
of the complainants that their ancestor, Abraham Osborne, was by a 
second wife the father of James Osborne who was born in Morrisania 
in 1835 and died in Seattle in 1881. We know nothing whatever of 
this second wife. Her name is not given, and there is no information 
concerning her marriage to Abraham Osborne, nor is there any évi- 
dence of cohabitation or a réputation in the community where they 
resided or had their home that they were husband and wife, or that 
they were generally recognized and received as such by their neigh- 
bors and acquaintances. What there is at most is a mère tradition 
that Abraham Osborne was married a second time, and that by this 
second marriage there was issue a boy named James. In Stein v. 
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Bowman }3 Pet..2Q9, 1,0 .%,.. Ed. 1,2.9., the Suprême Court of the United 
States had;bef9 r é, H a q-ue^tjon as' to the .admission of testimony con- 
cerning.sucji'a; tradition.". The court sâid: : : ., '■ . ['.'■''■ 

"It ls w>t .eyery statement or tradition in a i aniily that càn be admitted as 
évidence; t^ié tradition mu'st befrom pèrsops hâviiig sueh a connection with 
the party tp 'whotti it relates thatit ïs Raturai and likely, from their domestk- 
habits alid connections, that theyaré^spealcing the truth, and that they could 
hotte jnistaltieniî' j, '. , ..".y'..o .' ' .-.' , V .h ; : . ■<:,> 

In this ' case '/-vye àrè âsked to, gîye credencè to a tradition without 
âny sub'sjt^.nti'al iàent'ity as tb t^ ! é r P^ S0 ' n who i's suppôsed 1 to hâve be- 
come, me ; sé.ctthd 1 wiïe, 'and'th^Ve'.arë no fàcts stated ;frorn which we 
cari in fer that the 'traditiojl cornes f (om persons who coûlil not be mis 7 
takeri.' '. ,'.',"., , ."' '' '' : .' / , c '\ ' ,;' : ' 

In any yièw'o'f, the testimony, We àrè of the opinion that the com- 
plainants haye failed to estabiisf^ their right to be adjudged the légal 
heirs to |hë ^stàte ôf , James Osbôrne herein. The. decrèe. of the Cir- 
cuit Court is, thèreïôre afïïrrrièd. 
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INSURANCE (% 2g2*) r -;A.VOIDÀNe|E:OJ\ PoLIOY FOR BBEACH OF, CONDITIONS— MlS- 

, ,. :i B.EPM:SENTXf3JIp|r.A8 TO ^ITI^p ^N-I) iNOUMiBRANqES. , ' . • ,'.': . 

Policiesi of" ' Insurance Ipii : sa,w,mili property, / IùaChlner£, , etc., contained 

the usual provision thtrt ! th'ey shouïd De Voidf if any niîîsreprësetitation wàtf 

'■ mâde as to th'ê' titlé ! 6ï r i \f'iïersiiip of the property; it it should be in>- : 

cumbered, byi arfy mortgag£;//or SjBthere shouldibes ; any -^yand oï ifalse 

: . swearing* : ej£her befpre 7 oij. l aifte^ an^ lr loss. The .insured represented the 

property r to bé free of incûmbrancé,. and in prôpfs njadeafter a loss 

'•■'swOTe that thiere'had beén' ; no? change in the tltiëo* /possession of the 

: nipropërty sitice thJe issnânee; oï the policies. In Jact'therè had been a 

: r deeree!;fpreélQsing'aiÇhatteI;;snoçtg4gfejon the ; prppejçty, and an order of 

; sale, under .w,hlah, therin^sterçjhacl ta^n possession ^ the. property, andthe 

., '.'insured had tàjien ah, appëâl frohi such déci'e'e,, and' had given a sù'per- 

sedéas bond, '4h which he/stipuïstèd that the proftei'ty. should be Md "by 

, ! him subject) ! to the ordèr of- the appellate oduirt, .whlch subsequently 

■ affirmed the:-d^eree of rfore«?losujfe, Held, that t^e, ppllcjes were avoided 

:. hy a breaeh. of their ; conditions- .-, , , .'■•■• -r-, " ; '.-,.■■ 

[Kd. Note.— t'or other cases,'seè Insurance, Cent. Dig. §§ 601-635; Dec. 

;_ ;Dig. §'282:*]^ ! ' "" • ' \ ''/'■'■/. ' ",'. ■'; 

■ ïn-Error to the Circuit Court of the United States for the Western 
Divisiort of the Western District of Washington:". > 1 

The pleadin^ 6f the pa'rtles- présent 'te qtiestioris to be declded. ' ; From 
those pleadîngs: thèse; amoïig' other, ifacts appear: :;ivj:/ 
• ïlie action vyji^tinpon itljreepertala pppcies of ; insurapce> $.11 qf which were 
issned in ..purgnance, of , a», , arrangement made betyeen .the parties : in the 
inpiith of . Juiié, 'itfÔ^,' wnen the flrst of the, pbliciés was is'sûed. Each or the 
pdîicies coritàiiï, amohg others, tlie'sê conditions:' "Thlsèntire policy shall be 
voiflif the ttisured hns coiieeMed.'or misrepreséhted, in writing or other«-isei 
any; materiai fact or ctrcuinstaiijcecpnçerning this Insurance, or the subject 

*^oi* other cases see sàmeippic &% NumSW! ifl Dec.- & Am. Digs. Ï90t*to date, & Rep'r Indexes 
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thereof, or if the interest of the insured in the property be not tmly stated 
tlierein, or in case of any fraud or false swearing by the insured tonching any 
matter relating to this Insurance or the subject thereof, wkether before or 
after a loss. * * * This entiré policy * * * shall be void * * * 
if the hazard be increased by any means within the control or knowledge of 
the insured, * * * or if the interest of the insured be other than un- 
conditional and sole ownership, * * * or if the Insurance be personal 
property and be or become incumbered by a chattel mortgage, or if, with the 
knowledge of the insured, foreclosure proceedings be comnienced or notice 
given of sale of any property covered by this policy by virtue of any mort- 
gage or trust deed, or if any change other than by the death of an [the] 
insured take place in the interest, title, or possession of the subject of in- 
surance. (except change of occupants without increase of hazard), whether by 
légal process or judgment, or by voluntary act of the insured, or otherwise." 

Each of the policies also contain this clause: "This policy is made and 
accepted subject to the foregoing stipulations and conditions, together with 
such other provisions, agreements, or conditions as may be indorsed hereon 
or added hereto, and no offlcer, agent, or other représentative of this cor- 
poration shall hâve power to waive provision of condition of this policy, 
except such as by ternis of this policy may be the subject of agreeinent in- 
dorsed hereon or added hereto, and as to such provisions and conditions no 
offlcer, agent, or représentative shall hâve such power, or be deemed or held 
to hâve waivéd such provision or conditions, unless such waiver, if any, 
shall be written upon. or attaehed hereto, nor shall any privilège or permission 
affecting the Insurance under this policy exist or be claimed by the insured 
unless so, written or attaehed." 

The plaintiff paid the défendant a premium of S390 on the first policy, and 
a premium of $150 on each of the other two, ail of which were issued upon 
the représentation of the plalntiff that the property covered by them was 
not rnortgaged. The property insured consisted of a certain sawmill, with the 
appurtenant and incidental buildings, tramways, engines, boilers, and other 
machinery and fixtures, ail of which property was involved in a certain suit 
brought in the court below in the year 1903, by the Tacoma Mill Company, 
a corporation, against the plaintiff in thé présent action, wherein the Tacoma 
Mill Company sought to foreclose a certain chattel mortgage executed to that 
company on the 14th day of May, 1900, by one George Lawler, in which 
foreclosure suit Perry appeared and answered, and set up in défense that the 
property upon which ne subsequently obtained tlie insurance hère in ques- 
tion was not covered by the mortgage executed by Lawler to the Tacoma Mill 
Company. But the court below, in the foreclosure suit, adjudged that it was, 
and entered a decree directing the sale of the said property to satisfy the 
said mortgage, attorney's fées, and costs, and further directed such sale to 
be made by and under the supervision of its inaster in chancery, in pursuance 
of which decree, and of an order of sale issued by virtue of it, on the 3d 
day of October, 1904, the said master levied upon the property covered by the 
insurance policies hère in question, dispossessed the said A. P. Perry thereof, 
and as such master took actual and physical possession of the property, and 
placed It in charge of a custodian by him appomted, and gave due notice that 
he would, in pursuance of the said decree and order of sale, on the 7th day 
of November, 1904, at the hour of 11 o'clock a. m., sell.the said property at 
public auction to the highest bidder. 

Subsequently, to wit, October 7, 1904, Perry took an appeal from the afore- 
said decree of foreclosure to this court, flling, among other things, in the 
court below, a supersedeâs bond, wherein he agreed, among other things, as 
follows: "Now, therefore, if the said A. P. Perry, principal herein, shall well 
and truly prosecute the said appeal, and shall pay ail costs and damages that 
may be adjudged against him by reason of said appeal, or the dismissal there- 
of, and if the said A. P. Perry, principal herein, shall hold ail of the property 
levied on and seized by the United States marshal and the master in chan- 
cery under and pursuant to said decree subject to the proper order and decree 
that may be entered flnally in said cause by said Circuit Court of Appeals of 
the United States, and shall not waste or destroy any part thereof, but shall 
hold the saine, as above stated, subject to the order and disposition of this 
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courte or of thé said, -Circuit ,Caurt of Appeals, then this obligation shall be 
null and void, otber^î§e,ït shall hay'efull force and effect." 

Whiie the said ar^çal was, pending r .and the said supersedeas bond was in 
fulL force. and effect, ail of the property çpvered by the policies of ihsurance 
was destroyed.,J?y ; ,fire^ ,, In November, 1904, Perry represented to^one Thorn- 
ton, an adjuster of 'the défendant. coinpany,. that there was no mortgage or 
incumbrance upon the insured prioperty at the tirne of Its destruction, and in 
lus proofs of lôss, which were delivered to the défendant, and which proofs 
were duly yêrifiedby Perry on November 26, 1004, he stated, among other 
things, this: ."jPhat there had been W changes in the title, usç, occupation, 
location, possession, or .exposures of said property since thé issuance of said 
policies, and that no inçumbrances- çxisted on any portion of the preinises 
or property at the date "pï : said fire.": ■";..'■. 

On or ahout ttecember; , 19, 1904, ànd pribr to the commencement of the 
présent .. action, a writ of. garnishment was issued oùt of the court below in 
the' foreçlosure suit of the Tacoma Mill r Çompany against Perry, and served 
upon the défendant insnrançe companyj ( which writ recited' that the Tacoma 
Mill Company had réçpyer.ed,,a judgment, against Përry in thé gum of $1,000, 
besides intérest and costs, and which said writ ol garnishment required \the 
défendant conipâny to appear in the court bélow and there aiiswer upon oath 
what, if anything, it owed "perry when ,the said writ was sérvéd upon it, and 
what Personal property or'.'effects,' if any.'of the said Perry, it had in its 
possession or ' pnder Its control, which' garnishment proceedings àré still 
pending, and the, jndgment upon wb.ich they.are baséd is still unpaid. 
, The défendant company, contending that the policies in suit wete void from 
the beginning by reason of the représentations made by thie insùred to it, and 
by reason of the breach of their condition^, admits and concèdes that Perry 
is entitled to rec eiv <> back the $520 pàid to it' as premiumg upon' the first and 
third policies issued, and avers that it would hâve tendered the samé to him, 
and would havé bi-ought the said premiums Into court, but for the aforesaid 
garnishment pra.-eedings, ànd is ready, and willing, and able to pay the same 
"to, the said A. ■ P. Perry, oï ,'to the said T'àcoma Mill Company under said 
garnishment foi- the said A. P., Perry, as the facts, and thelaw, and the rights 
of the parties, respectiveiy, mày'be determined." 

Vance & Mitchell and J. W. Robinson, for plaintifjf in error. 
H. T. Grainger, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). Although 
t,he plaintiff in error, in his reply to thé defendant's answer filed in 
the court below, denied that the property insured was covered by the 
mortgage foreclosed in the suit of the Tacoma Mill Company against 
Perry, his pleading admitted that the property covered by the policies 
in suit was taken from him under and by virtue of the process of the 
court in the foreçlosure suit as property embraced hy the decree of 
foreçlosure, -and that he recovered possession from the court's, officer 
by giving a supersedeas, bond in connection with an appeal to this 
court from the decréé, by which bond 'he obligâted himself, among 
other things, tq hold ,the property "subject to the proper prder and 
decree that many be entered finally in said cause." He so held it at the 
tirne of its destruction by' fire. It waS àdjudged by'the court below 
and by this-, çqurt, in .the foreçlosure suit, that the bond so, given by 
Perry was a forthcoming bond. 152 Fed. 115, 81 C." C. A. 333. By 
its exécution Perry subjected the insured property to the satisfaction 
of the mortgage there in suit, in the event it should be finally àdjudged 
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to hâve been embraced by that mortgage. ' It was so finally adjudged 
in the case referred to. , 

Moreover, it appears from the pleadings that in the verified proofs 
of loss furnished the défendant company by Perry he stated "that 
there had been no change in the title, use, occupation, location, posses- 
sion, or exposure of said property since the issuance of said policies, 
and that no incumbrances existed on any portion of the premises or 
property at the date of said fire" ; whereas, it distinctly appears from 
the pleadings that, intermédiare the issuance of the first and last poli- 
cies sued on, the physical possession of the property insured was taken 
from Perry by the master in chancery, and subsequently held for a 
time by a custodian appointed by the master, which possession was re^ 
gained by Perry by virtue of the forthcoming bond executed by him, 
after the giving of which he held the property subject to the court's 
decree that it be sold for the paymerrt of the mortgage indebtedness. 

We agrée with the court below that the policies were avoided by a 
breach of their conditions by the plaintiff. That by the acceptance of 
the policies he assented to ail of the conditions therein expressed, and 
that the défendant company is entitled to stand upon the terms of the 
contracts as written is the well-established law. Northern Assurance 
Co. v. Grand View Building Association, 183 U. S. 308, 22 Sup. Ct. 
133, 46 U Ed. 213. 

The judgment is affirmed. 

NOTE.— The following is the opinion of Hanford, District Judge, in the 
court below. 

HANFORD, District Judge. Tins action is founded upon three policies in- 
suring property, against loss by fire. The policies are annexed to the eom- 
plaint, and the exécution and delivery thereof admitted by the défendant, and 
it is admitted that the property insured, eonsisting of a sawmill plant, was 
destroyed by fire within the time covered by the policies, and that the de- 
fendant received the premiums. By its answer the défendant pleads affirma- 
tively that the policies are conditional, and that they are void ab initio by rea- 
son of breaches of the conditions. The plaintiff served upon the attorneys for 
the défendant a reply, but has negleeted to file the same. The défendant has 
filed a motion for judgment on the pleadings, which refers to the reply as 
though it were a part of the record, and I hâve accordingly given it consid- 
ération. By expressly admitting, or failure to traverse the same, the follow- 
ing allégations of the answer are fully admitted: 

"(2) That ail three of the policies of insurance referred to and set out in 
plaintiff's complaint were issued by the défendant in pursuance of an arrange- 
ment by and between the plaintiff and the défendant, about the month of 
June, A. D. 1904, at the time when the first policy of insurance was issued 
by the défendant to the plaintiff. 

"(3) That each and ail of the three policies of insurance referred to in 
plaintiff's complaint, amongst other things, provided as follows: 'This entire 
policy shall be void if the hazard be increased by any means within the con- 
trol or knowledge of the insured, or if the interests of the insured be other 
than unconditional and sole ownership, or if the subject of insurance be Per- 
sonal property and be or become incumbered by a chattel mortgage, or if, 
with the knowledge of the insured, foreclosure proceedings be commenced, or 
notice given of sale of any property covered by this policy by virtue of any 
mortgage or trust deed, or if any change other than by the death of the in- 
sured takes place in the interest, title, or possession of the subject of insur- 
ance (except change of occupancy without increase of hazard), whether by 
légal process or judgment, or by voluntary act of the insured, or other- 
wise.' * * » 



006 . 167 FEDERAL, REPORTEE. 

"(5) That on or about July 1, A. D. 1903, the. Tacoma Mill Company, a cor- 
poration, of Tacoma. Wash., cominenced 1 an action in the United States Cir- 
cuit Court of the District of Washington, Western Division, against A. P. 
Perry, tfye plaintiff herein, wrhereiii ; thé said Tacoma Mill Company sought to 
f oreclo^e the , said ehattel mortgage f herëinbef ore referred to, given and exe- 
cuted to the said .Tacoma Mill Company by the said George Lawler; that on 
ôr about Àtigust 3, A. D. 1903, the plaintiff herein, A. P. Perry, appeared in 
said foreciosure proceedings, and on or about December 26, A. D. 1903, flled 
liis answei- ;in said foreciosure proceedings as a défendant therein ; that the 
said cause in due course of proceedings proceeded to trial, and that on or 
about October 3, Â. #. 1904, the said- United States Circuit Court of the Dis- 
trict o¥ Washington, Western Division; made and entered In said cause of 
Tacoma Mllf Company against A. Pi Pêïry, its decree of foreciosure, in which 
decree the Said court adjudged that the said mortgage hereinbefore referred 
to, dated May 14, A. D. 1900, and executed by George Lawler to the Tacoma 
Mill Conj^any et al., was a val id and subsisting lien upon the property therein 
deseribéd; * '•""• that said United States Circuit Court further adjudged 
and decreed that the said George La wleï'si "mortgage should be foreclosed, and 
that the propèrty therein descilbedi tpgether with ail of its appurtenances, 
should be sohj f pr the satisfaction of said mortgage; that said United States 
Circuit Court further ord^red, adjudged; and decreed,' in said cause, that 
thère was due upon the said George Lawler mortgage thé sum of eighteen 
thousand eight humdred fourteen dollacs and flfty-five cents ($18,814.55), to- 
gether with ajttorney'sfee's Jnithe'sum 6if nine hundred fprty dollars and sev- 
enty cents ($940.70), and Rostand disbursements in said action in the sum 
of one hundÇéd "teh dollars 'ànd thirty-two cents ($110.32) ; that said United 
States Circuit Court in said cause further ôrdered and decreed that. a sale of 
said property should be conducted by and under the supervision of the Hon- 
orable Warren A. Worden, inaster in chancery pf the said; United States Cir- 
cuit Court. 

"(6) That in .pursuance of said decree ; .pf the jsaid United States Circuit 
Court, and also in pursuance bf a wrlt'of ; sàle issùed under and by virtue of 
said decree and out of said court, on October 3, 1904, the said Warren A. 
Worden, on or àbout thé 4th>,âay of Ootobér, A. D. 1904, levled upon the said 
mill plant, •tdgethec!- with thè fixturés, appurtenances, machinery, -tools, and 
other property; connectée thérewith; being the • property covered by and de- 
scribed ihithe said policies of fasuraiice as the property of the r said À. P. Per- 
ry 1 ,. and that the said Warren! A. Woiden; as master in chancery of the said 
United States Court for thei District of "Washington, Western Division, on or 
about October 4, À. D. 1904,> gavé notice, as required by sàid decree and the 
lawsof thé United States,: tha*t-he as such master in chancery, and in pur- 
suance of said decree and wlt of sale, would, on the 7th< day of November, 
A. D. 1904, at the hour of 11 o'clockin the forenoon of said day, sell at pub- 
lic auetion to the highest bidder the said sawmill plant, with its appurte^ 
nances, fixture», machinery, and tools, the saine being the property described 
in and covered by each of the said three policies of insnrance. 
i "(7) The said< master in chancery, in pursuance of said decree and writ of 
levy, ou or àbout 1 October ; 4, A. D. 1904, caused due and légal notice of said 
sale to be given. ;by' publishing said notice in the Weekly Olympia Recorder, a 
newspaper published in the ■ city of Olympia, Thurston county, Wash., as pïo- 
vided by law. 

"(8) That subsequently and on or about the 7th day of October, A. D. 1904, 
the said A. P. Perry, a défendant in the said above-entitled cause of Tacoma 
Mill Company against A. P. Perry, gave notice of lus appeal from said decree 
to the Circuit Court of Appeals of the United States, and also executed ànd 
flled in said cause in said United States Circuit Court his certain appeal bond 
and : supersedeas bond wherefa'the said A. P. Perry agreed, amongst other 
things, as f ollows, to wit: '<Now, therefdre, if the said A. P. Perry, principal 
herein, shallAvçlI and fcruïy iprpsecute the said appeal, ànd shall pay ail costs 
and damagéS't'bat' inayl be; adjudged against him by réason of 1 said appeal or 
the dlsmissal th«raoi, Suid iï the said A. P. Perry, principal herein, shall hold 
ail of thé' property llëvied on and seissed' by 5 * the United States marshal and 
the master in . chànoéry i under and pursuaat to said decree, subject to^t-he 
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proper order and deeree that may be entered flnally in said cause by said Cir- 
cuit Court of Ap'peale of the Tjhïted : States, and shall not waste or destroy 
any part thereof, butshall hold' the saine as above stàtéd, subject to thè or- 
der and disposition of this Court, or of Said Circuit Court'of Appeais, then this 
obligation shall be null'and Voloj; othérwise It shall hâve fùll force and ef- 
fect' - ; '-■ ';'■' ■'•' ' • 

"(9) Thât on or aboùt Oetober 8, A. D. 1904, when the said master in chan- 
cery levied the said w'rit for the sale upoh kaid described property, he tôok 
actuaîiand physical possession thereof, and as 1 sueh inaster in chancery dis- 
possessed the said A^ ! P. Ferry of possession 1 'thereof, 1 and placed the açtual 
possession of said property in à custodiaii 1 thereof, therèunto duly appbilited 
by tfle s%ia nïaster in châïfcery: ! r " '■"''.■ 

"(10) The défendant fùrther allégés tliat the said supersedeas and appeal 
bond herein rèferred to tfàs in fùll forceand effect at'Me date of the destruc- 
tion ofsàld property by fïre, : as allegéd' iiï pTaihtiff'é'côniplaint, and that the 
said bonQ Is stilï in full force ând'effeét. ■•''■. "' 

"(11) iThat the fact df the commencement bf an'd the. 'trial of the said cause 
of : TaCôina Mill Company y. A. P: Perry, togèther witîi thé fact bf the entry of 
said Ûecree of said court; in said 'cause, and the levy ôf said writ of sale up- 
on said property, and the fakihg possession thereof fiy^tbe Said master in chan J 
cery, and the placing in possession thereof a. cùstbdiân by the said master in 
chancery, and the glving of said notice 1 61 sale, togetlier with the fact of the 
publication of said notice of sale, 1 were ail known to the said A. P. Perry at 
the times, respectively, of the occurrence thereof f* "* * that ail three of 
said policies were îssued in pursuance of an arrangement made thCrefor by 
and between the plaintiff and the défendant in the month of Jiine, A. D. 1904." 

"(2) That amongst otnef thtngs, the said policies, and each thereof, provides 
as follows: 'This entire pôlicy'shall be void if the Insured has concealed or 
misrepresented, ïn writing oi* ôtherwlse, any material fact or eircumstance 
ooncerning this Insurance or the subject thereof, or if the interest of the . in- 
su red iii'the property be not truly stated herein, or in case of fraud or false 
swearing by the insured touching any matter relating to this insurance or the 
subject thereof, whethei^ befbre or after a loss.' 

"(8) That in the month of June, A. D. 1904, and prior to the issuance of 
any ©f ta©' policies sued upon in this cause, or either thereof, * * * the 
plaintiff,' A. P. Perry, statèd to the défendant and its agents that the property 
described in said insurance' policies was ndt 'mortgàged. ' * * * 

"(4) That on or about Kovembèr â2, 1904, the said Ay P. Perry * * * stat- 
ed and rèpresented to "À.- W. Thorntoir, the said A. ' W.' Thornton at thé tlnie 
being the adjuster actiiig for this défendant, that thëre was no inCUmbraneé 
or mbrtgage upon the said Insured property at thé time of the destruction 
thereof by the lire rèferred to in plaintiff' s complaint. * * * 

"(5) That oh ot about November 26, A: D. 1904, the said A. P. Perry made 
his - certain proofs of loss, whîch»' sait! proofs of Ibss were delivered by thé 
said A. P. Perry to this défendant foi* thé purpose of indueing this défendant 
to pay tothe said A. P. Perry thë amount which the said plaintiff claimed mi- 
der awd by virtue of said policies of insurance and the flre rèferred to in 
plaintiïFs complaint, and which said proofs of loss, arid each thereof, were 
duly swom to and'verified bythe said A. P. Perry, before a notary public on 
Novembèr 26, A. D. 1904; that in said proofs of loss, and each thereqf, so 
wvvorn to and furnished to this défendant as aforesald, the said A: P. Perry 
stated; > aruongst other thîngs,às follows: That tlière had been no change in 
the 'title,- use, occupation; Ibcatibn, possession, : br Cxposures of said property 
since the issuance of *sa'id policies, and that no encumbrarices existed on any 
portion of the premises or property at the date bf said flre. * * *" ' 

"(l)That'on or about the 19th day of December, A, ÏX 1904, and priof to 
the commencement of this action, a certain writ bf gàrnishment issued but of 
the United States Circuit -Court of the Ôistrict bf Washington, Western Divi- 
sion'; 'ta fcatise' No. 860 bf sàid court, said CfeûSe bèing erititled 'Tàcoma'Mill Com- 
pany, -Plàinti*, y. A. P. Pèrry, Defendant,' ! Wàs seryed Upon this défendant, 
which said writ of' gafnishment recited' that the- saïd Taèoma Mill Conipany 
had recoveréd &■ judgniënt' agaiflst the ; Said A. P. Perry in the sum bf one 
thonsana: ; dollars <$l,(to<9:e0),' ! bestdes intefest atid costs of suit in thë ClTCuif 
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Cpnrt, of the. Uaited States, for the District of Washington, Western Division, 
atui^hich; sajid. wrjt,,of garnishment notifiedrihis défendant to appea-tr to saiji 
çtmEt ( ;and thçrè answer upon oath w;nat, if anything, it was indebted, to the 
said .JL P. Pefry when the said writipif garnishment, was served upon it, and 
w^a^perspiial prpperty or effects.if apy, of the said A. P, Perity, jt had in its 
possession or under its control, when said writ was so served. 

."(2) The, défendant further allèges i tha-t the said garnishment proeeedings 
are sti^l pen^Jng agairist thjs, defeflflaijt as a gajrnishee défendant in said 
ca,u,se, a^iû itbe défendant ,1$, informe^ and beljeves, and soali?ges; the-fact to 
be,, thàt tne judgment upon whiçh sàld-.wrjt of garnishment was; pased was, 
9,t the, tfme, pf the commencement ofjjhis'actipn,, and stilMs,- unBaid. 

"And for a further answer, and in connection, with and as & part af the 
fore^oing^ affirmative défenses,., the défendant , states s -.,,;; 

"(1) Tfca;t ^hejplaintiff paid to. this déferlant, as the premium upon the 
ppliçy of i^urancçi referred; ,to in theiûrsticountof plaintiffs complaint, the 
sum of threé hundred and ntnety dollars ■ ($39Q,00>, ,and the défendant further 
allèges, th,a1;,;the,,pla:iptiff paid to ithfs .défendant, as the premium upon the 
policy r of,-,tosi$ance referred to. in the jthird cause of action setout in plain- 
tiffs complaint, the sum of one hundredand thirty dollars ($130.00), and this 
défendant bere admitsand cpncedeS; ttat the said A. P. Perry* plaintif! here- 
in, is entjitled . to-recelye f^om thisi défendant the sum of . flve hundred and 
tvyenty ^pParS; ($520^00); being.the ampuntiSo, paid to this défendant as pre- 
tniums upop said, pplicies,; the, said pojicies, being void from their ineeption, 
for, thp reàsons hereinbefore- stated. 

,"(2):Th,at t)ïis ., défendant i-.wnld hâve heretofore tendered the said sum of 
flve hundred and.twenty dollars- ($520:00) to the said A. P. Perry, and would 
now bring-sâid- sum intQ; this court: in thifl çauseiiand depositithe same as a 
tepder for the nseand-benefit of the said' A*. P- Perry, but forthe fact, as the 
défendant allèges,,, tînat on flc.iabont Deceniber 10, A.D. 1904,. a writ of gar- 
nishment issued, put of the Circuit Court of the United States for the District 
of Wàsbingiton, Western Division, in cause No. 860, being Tacoma Mill Com- 
pany y. À..P.,,Çerry, was ; ser ; ved upon this ; défendant, wherein it was stated 
that the said Tacoma Mill Company held-a judgment against the said A. P. 
Perry for the, sum ; of pne thpusswd dollars ($1,000), besides interest and costs, 
and which said writ ipfgarnisljment; commanded this défendant to appear in 
said Circuit) Cpurt pf the JJnited: States then and there to answetr upon oath, 
what, if anything, it was indebted to- the said A- P. Perry when, the said writ 
of garnishment /was, served, upon, it. : And défendant allèges that, said garnish- 
ment proeeedings are sÇiU pendjng to said court,, and that, the said judgment 
upon which ; wrft pf garnishjngnt ,was issued is still unpaid, and this défend 4 
aut is ready and willing, and ai ail times since the said garnishment has been 
ready and willing, and able,i-tP pay-the, , said, sum,of flve, hundred and twenty 
dollars ($5,^).G0)toïthe said À. p. Peryy.jpr to itbe said: Tacoma MjU Company, 
under said, gapnishment for- the sald : 4.. iî?j,Peirriy; as the factrandthe law and 
t;hé , jjights, pf.i^he parties respectiyely niayyibe, .deterjn jned;'! ,- ? ■<■>. >'■' 

Thé reply cpfitains no .afflrnjàtive piea. in aypidance of .the,iîacts< confessed, 
except in ruflnïflg cpmments, jinterwoven yrith, its admissions , and idenials, 
whiçh merely suggest a disjmj;© as„tp| w;heiher: the prpperty naortgageâ was 
the identical.p^pperty insurçd» and as ,tp ; whether :the courtiwhich rendered 
^ts ^ficreie in t?ie case pfth^. Ta coma: Mill, ComRany against, .the -plaintiff, in 
w|ùo]» case, th.pl, napptjgage wa8,foi;ecipsed,,lÈiad jurisdiçtiom, By the rules.of 
pjeading; aU -tfleis^ a^rmatjiyiejstatem^nts/of -the reply should be treated as 
surplusage,;an4,,tlieiS aine wpuld ,be disregarded if the case w;ere to beitsub- 
ijùtte^ to,,a, Vjury, fljépn issu^ to ; be , deçidpd.j , bjjt upon this motion for judg^ 
nient on the .pleadings eyp'ryimaterialifapt alleged: by the plaintiff, : whether in 
prop,er,,for,ni,.oi> qitheB^vise, wjil,be considewd, ,for the reason that mère! formai 
directs may. béjCii^edby, amenidments. .,'■ -, M . i ;,, , ,;, 

, Each, of the ppticfe?; cbpt^ins ,the i fpUowing ; clause: , 'SWs pplicy >is made 
and accep<:e4, .su^jéçt to the ilpregping: stipulations. and: oondttions» itogether 
witli such ptijer ptpyi^ipns^-agiîeementSj^r cpnditipns as.tnay be indorsed or 
added hereto, and ; iiPoifi<;er,,, agent, op oth^r -representativie. of ■ this corpora- 
tion shall hâve ppwer to -wajve; any prpTfsiPniPr .conditipniofr.this policy, ex- 
cept such as.by the térms pf jthis policy may be the subject pf thisagreement 
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indorsed hereon or added hereto, and as to such provisions and conditions 
no officer, agent, or. représentative shall hâve such power, or be decreed or 
held to hâve waived such provisions or conditions, unless such waiver, if 
any, shall be written upon or attached hereto, Nor shall any privilège or per- 
mission affecting the insurance under ttiis policy exist' or be claimed by the 
insured unless so written or attached." The policies speak for themselves. 
Bach is a conditional contract in writing, by acceptance of the policies the 
plaintiff assented to ali the conditions thëïein expressed, and the défendant 
has a légal right to stand upon the terms of the contracts as written. North- 
ern Assurance Company v. Grand View Building Association, 183 U. S. 308, 
22 Sup. Ct. 133, 46 L. Ed. 213. •■■■-!-. 

By thèse policies the défendant did not insure mortgaged property. By a 
decree of this court in a case to which the plaintiff was a party, a mortgage 
upon a sawmill then in' possession of the plaintiff was fbreclosed, and pur- 
sùant to that decree the property 'insured was seized ahd the plaintiff dispos- 
sessed. By the reply he dénies that the property insured was covered by 
the mortgage; but he expfessly admits that 'the property insured was seized 
by an offleer of the court pursùant to its prpcèss, and that he regained posses- 
sion by giving a f ortheoming bond in connection with an appeal from the de- 
cree, by Which bond he obiigated himselï to hold the property "subject to 
the proper order and decree' that may be entered finally in said cause." 
And hè held the property subject to that litigation at the time of its de- 
struction by tire. In a subséquent proeeeding it was adjudged that the super- 
sédeas bond was a f ortheoming bond, and that by his f allure to apply to the 
court for a release of the property cafter seizure thereof, or take other appro- 
priate proceedings to contest the question as to the identity of the mortgaged 
property, the plaintiff became estopped from disputing the identity. Perry 
v. Tacoma Mill Oo., 152 Fed. 115, 81 O. C. A. 333. 

I hold that the question as to thé identity of the property cannot be liti- 
gated in this case, for the reason that the property insured is admitted to 
hâve been seized under judicial process, and advertised for sale pursùant to 
a m,ortgage, and the course of procédure in that litigation resulted in the 
plaintiff becoming estopped to further contest against the mortgagee the 
question as to the identity of the. property and whether it was or not subject 
to the mortgage. The judgment, in the foreclosure suit, and the décision of 
the appellate court, abovè citèd, determined absolntely the rïghts of the 
mortgagee and this plaintiff, respectlvely, with respect to the property which 
was seized, which is admitted to b# the identieal property covered by the 
policies now in suit, and of that décision this court is bound to take judicial 
notice. Thè mortgagee having prevailed in litigation with this plaintiff as 
I havé indicated, he cannot how be heard to say in this action that the prop- 
erty insured was not mortgagpd at .the time when th^ insurance was writ- 
ten; and, as the défendant did, not JhSure mortgaged property, the policies 
were void ab, initio as the défendant asserts. No facts are alleged or sug- 
gested which" in any , way, impair the juridiction of the court to forecltjse 
the mortgage. 

It is unnecessary to discuss other questions. For the réâsons abové statefl, 
the motion for judgment on the pleadjngs will be granted; and upon the 
bringing into court the amount of premiûnis admitted to hâve been received, 
to bé disbursed by the court when the garnishinent proceedings referréd to 
shall hâve been determined, the case will be dismissed. ■<■•.■. 



910 *'"' ; ' " 107 rkmiiATL- itÈ^à^tB. "■ . 
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United . ! States. < (§ .6^)— psiNctPA^^ À$f p ; ,'< ^u^ÉTX-rËxraisi; ' 07 ' . fciABiiJTX <pr 

SurETYt-PbBDGINÇ GçNTBACTrrÈBpVlSIpM JEfQn! <^QMPI.KTIP^ OT WOBK BT 

■■:'■/;: JJMÏII.QTBB..- ., m,. ;•,(,.•:...• -.,:■■ :r-^F v,.„f7 "'i»' ( - - '", i' •. •',.-.,. ■'."'',:.'. 

A contract let by the United States for dredging wprk In a harbpr rer 

i; .îtqulfed the ; contr»çtori to dep^it ^Q.dfedged ^}at.erlg.j tajfc ; specifled place, 

■■_:.■- andi providgd that.berrW»wld,nQt|be,pa^ Jfpr an^ miftértal. otéRoslted élse- 

•,.-, t wfaere; that' if any changes sJb,9pid..%,^nd M péeessa^ry ïivtbé speciflca- 

-, t ; ittons they-must;biÇ, agreed to ^^iJt^g;' and gaye toé'Ujttited States, in 

! «as» the work shtfuïd r not bë ,p?osëcutéd ,f&ithfuïly ana , diligently, the 

:■.; iPlght to annul the .cçntràct , and ^iféçpyer frbm the cojjjt^tor whatever 

)^,8ums,might be expénd^ed .-''in con^ptéfing the sald/cpntract in excëss of 

, ,^e,pr}ee herein etlpuWtedtobe p^4 *,.* * fpr cé-mpteting the same."' 

T;h#; «ontract \yas apnjjlïed uniqj^i, s^Id piovlsipri, and thé United States 

• . J^ought pait agajnst,,the contrajqtgr and bis surety to. r 'i$c.bVer therëon, 

ffeU,, that as , agaijjst -', the surety $hè;.',cantract itsetf pr^id,efl the ohly 

i measureipfjHability, and that -jthe, jàjurety was npt' lïayble wfiëre the çpn- 

tract, ; supsequently let to anotUéft. reauirlng the drëdged ', materlàl to be 

.., dutnffftd JA a dift!erent place w.àçvnèlther agreed to bëtWeën the parties 

totfte/prjgjnai con^ràc^nor assenfeeaïjtb by the surety. ; 

, [BdiiNote.-rr : Foj::QtUer cases, ;see ; '-United States, ©eç. jpig.. §, 67>] 

"""■.■..'' ',•''-. ; i .!■■, '"..■•'■" 

In Error: to the; Circuit Court of 'the i United States for ; the Northern 
District of CaKfornia. i :■>■■■>> > . ■. 

This wa's.ftP action at )aw broijgf,t bV thp United Staie^ àgainst Rudolf 
Axmanon ,an*agreement aatëd, ï?oyemb'ëi;2l,' 1902, ^d èntetéâ ihto.beWeén 
Lieutenant-Colonel W/jS-Beuer of the Çl^rps'of Éngineers.'fpif' ànû oh behalt 
of the tynited $tetes, ânâ, Rudc-lf Axmân^for thé drëdging/ 'ôf a chanrièl 
through the shoaï in Sa,n',;p&bïo Bay. iû Cpifothi'a. The action was' also 
against tlië piaintlff in erreur çn à bon'd! Pf' the sajne : ,datë'guaranteeirig the 
'fulflllnl^n^.pf thé, cofttrâpi; \The guàra rar brad' is ; in the sùm of $50,000. 
The action was, brpught tb rëcbver frpin jA.xmàn the fùil sÙih of $65,500:94. 
and frpni"th£ plaintiff in èrf«r th^ SUb) ! ôf .$50,000, for the 'alleged 'fâiïore 
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ih eirror, âûd agàinst A'xmanand (hè malntiff in error for the sum of $39,- 
602.59 ànd costs. Thé case is Heïe 6n Writ bf "ëiior BOed Putby the Amertcan 

Bonding Cpnjpan^. , ,, -..„.;■ ' '''"':'.', ' ; 

■';.;.' . Jes's.è .^/; f ; ^ïj&hihal, ; i^V. ! j^l^intii0F; ;ïi¥ erripr;' ' „;; ; ,-. ; ; . ■ '-.' ' ; '' ; ; 

JqhùS.,^^','(Ch^$V,'^i : p^uH)(É|r^ 1 *nd Frahl{J,W, Aitkeri, pf ''coiiji- 
sel), amicus curiae..;. -■ ■'.•n'si^ -a :u,v -y*.. < :■:,. . ■■ '.; : .ir;i-' i -.',:,• ,,.,,;. 

Robt. T. Devlin, U. S. Atty., and George Clark, Asst. U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judgé. The dredging contract entered into be- 
tween Colonel Heuer, of the Corps of Engineers, for and on behalf 
of the United States, and Rudolf Axman, on November 21, 1902, pro- 
vided, among other things, in paragraph 1, that: 

"The said Rudolf Axman will do such dredging in San Pablo Bay, Cali- 
fomia, as may be required by the said W. II. Heuer, in accordance with the 

•Foi other cases see same topic & S ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
♦ P"baarlne denied February 23, 1909. 
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spécifications hereunto annexed, and that lie, the said W. H. Heuer, or bis 
successor, will pay to the said Rudolf Axinan the sum of eleven and forty- 
four one hundredths - cents per cubic yard for ail such dredging as shall be 
done in strict accordance with the said spécifications hereunto annexed, and 
is ordered and accepted by the said W. H. Heuer, or his agent." 

In paragraph 3 of the agreement it was provided: 

"The said party of the second part shall commence, prosecute, and com- 
plète the work herein contracted for as set forth in paragraphs 31 and 46 
of the attached spécifications." 

In paragraph 4 of the agreement it was provided: 

"If, in àny event, the party of the second part (Axman) shall delay or fail 
to commence with the delivery of the material, or the performance of thé 
work, on the day specified herein, or shall, in the judgment of the engineer 
in charge, fail to prosecute faithfully and jdiligently the work in accordance 
with the spécifications and requirements of this contract, then, in either 
case, the party of the first part, or his successor legally appointed, shall hâve 
power with the sanction of the Chief oï Engineers to annul this contract 
by giving notice in writing to that effect to the party (or parties, or either of 
them) of the second part, and upon the giving of such notice ail payments to 
the party or parties of the second part under this contract shall cease, and 
ail money or reserved percentage due or to become due the said party or 
parties of the second part, by reason of this contract, shall be retained by 
the party of the first part until the final completion and acceptance of the 
work herein stipulated to be done; and the United States shall hâve the 
right to recover from the party of the second part whatever sums may be 
expended by the party of the first part in completing the said contract in 
excess of the priée herein stipulated to be paid the party of the second part 
for completing the same." 

It was provided in. paragraph 6 of the agreement that: 

"If, at any finie during the prosecution of the work, it be found advanta- 
geous or necessary to make any change or modification in the project, and 
this change or modification should involve such change in the spécifications 
as to cbaracter and quantity, whether of labor or material, as would either 
increase or diimnish the cost of the work, then such change or modification 
must be agreed upon in writing by the contracting parties, the agreement 
setting forth fully the reasons for such change, and giving clearly the quan- 
tifies and priçes of both material and labor thns substituted for those named 
in the original contract, and before taking ; effect must be approved by the 
Secretary of War; provided, that no payments shall be made unless such 
supplemental or modified agreement was signed and approved before the ob- 
ligation arising from such modification was incurred." 

The spécifications referred to in the agreement provided in para- 
graph 31 that : 

"The contracter will be required to commence work under the contract 
within sixty days after the date of notification of approval of the contract 
by tlie Chief of Engineers, U. S. Army; to prosecute the said work with f aith- 
fulness and energy, and to complète it within twenty-eight (28) months, after 
the date of the commencement." 

In paragraph 35 it was provided that: 

"Theshoal to be dredged is in San l'ablo Bay, California, is about 5 miles 
in Iength, and has a ieast depth of 19 feet at low water. It extends from 
l'inole Point to Lone Tree Point, and is distant 1% to 1% statute miles N. W. 
of the points referred to. The average depth of the excavation is about 9 
feet," .■,,-,, 
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In paragraph 36 it was provided : ; ' ; :" 

"The work to be done Is to excavate a channel through the shoal, to havë 
a bottom width of 300 feet, a depth of 30' feet at mean ; low water, and a 
length of about 27,000 feet; to deposit the spoil as near the south shore as 
practicable, within Unes drawn between Pinole Point and Lone Tree Point, 
at such places as may be designateâ; by the. engineer officer in charge; and 
to impound the material behind bulkheads or dykes of suitable construction, 
subject to àpproval by thé engineer officer in charge, which must be built 
and main taihed by and at the expense of the contractor during the life of 
the contract." 

In paragraph 38 it was provided: 

"Material dredged outside: the designated lines of excavation, below the 
depths provided in paragraph 37, or deposited otherwise than as herein speci- 
fled, directed and agreed upon, will not be paid for. The total ainount to be 
dredged is estimated at 2,721,000 cubic. yatfds, more or less." 

In, paragraph 39 it was provided : J ,, ''".. ' ™~ 

"Ali dredged material is, to be deposited withjn the Iîmits of the area de- 
scribed in paragraph 36. The. metbqd.of deposit will be subject to apprpval 
by the engineer officer in charge.?' , ' ■ 

in paragraph 40 it was provided: 

"The part of the area atailablé for the deposit of material from scows has 
an average width of about % of a niile. -Jtd' distance from the site of dredg- 
ihg varies frtfm 1 to 2 miles. The location 1 of- the place of deposit, the depths 
of the watèr'therëin, and" the; location of the dredging, are shown on maps 
on file in this OfiËce." 

In paragraph 46 it was provided: 

"The work must progress at the rate of at least 100,000 cubic yards per 
month, and to entitle the contractor to the monthly payments provided for 
in paragraph 30 of thèse spécifications, air average of not less than 100,000 
cubic yards per month must hâve been dredged and deposited; the calcula- 
tion of averages to be made from the day on which the contractor requires 
the work to be commenced." 

In paragraph 48 it was provided: 

"If at any time after the date set for beginning work it shall be found that 
the requireâ minimum rate of progress is not being maintained, the engineer 
officer in charge shall hâve the power, after due notice in writing to the con- 
tractor, to employ such additional plant or purchase such materials as may 
be neeessary to ensure the completion of the work within the time specifled, 
charging the cost thereof against such sums as may be due or become due 
to the contractor. This provision, howevei 1 , shall not be cbnstrued to affect 
the right of the United States to annul the contract as provided for in the 
form of contract to be entered into." 

In paragraph 49 it was provided: . . 

"Work must be pushed continuously, ëxcèpton Sundays and légal holidays. 
Night work will be permitted, when proper provision must be made, in ail 
cases by the contractor at his expense, for the comfort of the inspectors and 
other United States employées who may bé on the work." 

On January 3, 1903, Colonel Heuer /notified Axman that his con- 
tract had been approved ,by the Chief ;of Engineers, U. S. Army, and 
that, in accordante with its terms, work must be commenced within 
60 days from the date of the notification. This was March 3, 1903. 
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Axman actually began work on February 24, 1903, but he did not 
dredge and remove the minimum of 100,000 cubic yards as required 
by paragraph 46 of the spécifications. On December 24, 1903, Colonel 
Heuer sent Axman the following notice: 

"I hereby notify you that the contract entered into by you with me on 
Novembér 21, 1902, for dredging in San Pablo Bay, Californla, 1s this day an- 
nulled, as provided for in paragraph 4 of the contract, on account of failure 
to comply with the requirements of the spécifications." 

On the same day a similar notice was sent to the plaintiff in error. 
On June 21, 1904, Colonel Heuer entered into a contract with the 
North American Dredging Company to — 

"do such dredging in San Pablo Bay, Californla, as may be required by the 
said. W. H. Heuer, in accordance with the spécifications hereunto annexed and 
deposit the spoils in place of deposit (b) as described in paragraph numberéd 
thirty-sîx in said spécifications hereunto annexed ; an£ that he the said W'. 
Hi Heuer, or his suecessor, will pay to the said North American Dredging 
Company the sum of fourteen and forty-eight one hundredths cents per 
cubic yard for ail spch dredging as shall be done in strict accordance with 
the spécifications hereunto annexed." 

Paragraph 36 (b) of the spécifications referred to in the agreement 
with the North American Dredging Company provided as follows: 

"To deposit the spoil in water excèéding 50 feet in depth, lying within the 
area bounded by Unes drawn froni The Sisters to Point San Pablo, thence 
to Marin Islands, and thence back to The . Sisters. The top of any pile shall 
not be higher than 40 feet below the level of low tide." 

Paragraph 39 provides as follows : 

"Material dredged outside the deslgnated Unes of excavation, below the 
depths provided in paragraph 38, or deposited otherwise than as herein 
specified, directed and agreed upon, will not be paid for. The total amount 
to be dredged is estimated at 2,285,000 cubic yards, more or less." 

Paragraph 40 provides as follows: 

"Ail dredged material ls to be deposited within the limits of the area de- 
scribed in paragraph 36. The method of deposit will be subject to approval 
by the engineer officer in charge." 

Paragraph 41 provides as follows: 

" * * * In place of deposit (b) the deep part of the area available for 
the deposit of material from scows is triangular in shape, covering an area 
of about onë square mile. Its distance from the nearest point of the dredging 
is about 5 statute miles. The location of the places of deposit, the depths 
of water therein, and the location of the dredging, are shown on maps on 
file in this oflice." 

Paragraph 42 provides as follows : 

"Any deposit outside of authorized dumping grounds will render the con- 
tract liable to be annulled." 

The complaint set forth the provisions of the dredging contract en- 
tered into by Colonel Heuer with Axman and the guaranteeing of 
the contract by the plaintiff in error. 

It is alleged that Axman failed to prosecute faithfully or diligently, 
or at ail, the work in accordance with the spécifications and require- 
ments of said contract, and did refuse to complète and perform the 
167 F.— 58 
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same, : or any part thereof, and did .abandon said contract and refuse 
to do the work in said contract prbvided, or any part thereof; that, 
by reason of Axman's violation of the provisions of the contract, 
Colonel Heuer anntilled the same; that after the annulment the work 
was readvertised, and a contract was made with the North American 
Dredging Company "tô do the work le ft undone" by Axman; that 
the North American Dredging Company carried out the work and 
completed the contract at the costof $311,991.29, while the cost of 
the sàme. work at the, price for which Axman. contracted to do it would 
havèânHbrinted to $246,490.35, or a différence of ; $65,500.94; that by 
reasoh of Axman's failure tb carry out his contract the : United States 
was compelled to pay and did pay thè'sum of $65,500.94 more than 
it wdt^â': i haye;0 i st : hSd r ; r Q\ridriàn càirried out his contract according to 
its ; tçri^s '"and pqo'dijâopslf.;' Judgment was, asked âgainst Axman in 
the sum of !$65,500-.9^ and against the American Bondi^g Company in 
thé éttni ! Of $50,000. "Thé plaintif! in .error interposed ;a [ demurrer to 
thïs, cô^ipjaiht on the grpunds, amorig others, that thëconiplaint did 
nôt stàté fàcts sufficierit to constitûte a cause of action, and that the 
complaint was uncertain in the following particulars; among others, 
that it did net appêa'r therefrom: (1) Whether :any, of, the sums al- 
leged to hâve beeri paid'said Noctfo Arnérican Dredging Company were 
expertded by said Heuer in the eompletion of said contract of Novem- 
ber 21, l90S, betweeh Axman and 1 Heuer. (2) Whether the work 
alleged in' the complaïpjt to havë been done by the. Ndr'th American 
Dredging Company was *done under the same spécifications attachée! 
to said Axman contract and in said complaint referred to. n 

The, demurrer was- QVierruled, 1 ; and thereupon the plaintiff in error 
filed its separate ans-wiér, in which it denied generally the allégations 
of the' complaint, ànd-'s^ècifically 1 denied that Axman abandoned his 
contract, and denied that a contract was made with'thé'North Amer- 
ican Dredging Company "to do the, work left,undqne" by Axman» as 
provided jn his, contract, and.by way of a furtlier answer and défense 
it was. alleged, rthat :, vl ;:■'.■,■ j^ ;! . ,. . : ., ;.', '..'/,.;■■ , ■ ' '. : ; M -. 

"Said North American Dredging Company did >not deposit, nor did any 
other person or corporation deposit any part of said material or 'spoil' as near 
the south shore as practicable withiii lïnëà drawn betw«eu aâid Pinole Point 
aud tUmeTree Pointât the- place, desigmated by the engineep.ofl^cer in charge, 
orimpound the said, material between bulkheads or dytyes ot suitable construc<- 
tion, or otherwise, aSj proyi4e<i,?or,an<i required by the/ contract mac}e between 
the ^»id' W. H. Heuep anft Àxinan." , >... , . 

For a fûrther answer àrici défense, it' was alleged that Colonel Heuer 
was openly hostile and unfriendly to Axman, and spécifie acts are 
alleged which it is charged had for their purposé Ihe iiiipédingand 
delaying of the work' with the intent'to prevent Axman from carrying 
out his contract and performing the work as required in the spécifica- 
tions;. The substance -©if thèse charges ,,is that' Colonel Heuer açted 
arbitrairily and withoitt, just cause in,," the conditions and requirements ■ 
imposed upon Axman during the pr,egress of the work and in finajly 
annulling the contract. t ' 

The case was? tried before thés, court and a juryyiand among other in- 
structions givën.;to the jury was an : instruction- to the- eff'ect that Ax- 
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man ,had excavated 196,0100! cubiç yards for which he'should be ajlow- 
ed a crédit of $23,422.40. The verdict was for the United States for 
the sum of $39,902.59. ..,..,.. 

No évidence was introduced tendingto show that Axman' abandoned 
his contract, or that he refused to do the work in said contract pro- 
videc} . "■' The défense that Colonel' Héuer acted arbîtrafily' and w'ithout 
just cause in imposing conditions and 'requirernehts upon Axman in 
executing the work; and in finally annulling the contract, involved 
questions of fact which we think were submitted to the jury with 
proper instructions. A number of assignments of error relate to the 
action oî the court in admïtting évidence concerning the. contract with 
the North American Dredging Company, and the instructions of the 
court 'w'rth respect thefeto. They ail présent thé single question whèth- 
er, ip,. the contract entered into by Colonel Heuer with the North 
American- 1 Dredging Company "to do the work left undone" by Ax- 
man, there'was à materiaî departure from the contrat 

This is not a suit to.recover generally whatever damages the United 
Status would hâve sustained h'ad Axman abandoned his contract, but 
a suit f6r damages undèr the express stipulations of the contract; 
which are. set forth in the complaint and made thé bàsis of the action. 
Thèse stipulations are: ' ■' 

"If * * * the party of the second part * .*,'*', shall in the judg- 
ment of the engineer in charge fail to proseeute fafthfully the work in ac- 
cordâhce with thé spécifications and reqtiirements of this ; < contra et * *' * 
the party of the first part ■*■ * * shall hâve power to annul this coptract 
* * * and the United States shall hâve the right to recover from the par- 
ty of the second part whatever surns may be expended by the party of the 
first part in completing the said contract ita excess of tne price hereiri stlpu- 
lated to bepaid the party of: the second part for completing the saine * * * 
and the party of the first part shall be authorized to ptoceed to secure the 
performance of the work or délivery of the materials." 

The allégations of the . complaint are that Axman had failed to 
proseeute the work faithfully and diligently, and that Colonel Heuer 
thereupon.annulled .thej coritfact, and entered ,into a contract with the 
North American Dredging Company "to do the work left undçne" 
by Axniian^and that the North American,, Dredging Company carried 
out the work and cotnpleted the contract, ; 

In tfee-r Axman contract it was prpvided that : 

"The work to be done Is toexoavateà c-panhelfthi'bughithe shoal, to hâve a 
bottotn width of 300 feet, a depth of 30:teet a(;,inean ; low, water, and a length 
of abouf 27,000 f eet ; to deposit the spoil as riear the sou th shore as prac- 
ticable,- within ïines .drawo^between Piiiwle Point ând ' ÏLone Tree Point, at 
sueh places as may be designated by the engineer office* in charge; and to 
impound the materiaî behind bulkheads or dykes of suitable construction, 
subject to approval by the engineer offieer ip! change, whteh.must b£ built and 
ipaintained ... by, and at the ,expense of the, contracter during the life,of the 
'contract". \ . ... .,.'■•'.,.'.", ."'' '..'"' ; ' .' '" ", , 

In the contract with the North American Driétiging Company it 
wàsiprovadiefcl Ihat: ■ : - iili.,,., .,. ..•,>■' •.,-..;.-; ■>,-,',■ r ■.■:..■' 

"The work to be done: is- toi excavate a channel throïtgn.the shoal, tohave 
a bottam yidtb, ofi.SQOfeôfca fleptu of.30 feet ;pt pjeap low water, and a 
length of about 27,000 feet; to deposit thé spoil in water èxceéding Si} f eet 
in depth, lying within the area bounded by Unes drawn from The Sistérk to 
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Point San PabIo r thence to Marin Islands, and thence back to The Sistera. 
The top of any pilé Bhall not bè higher than 40'feet'below thé lever of lovv 
tide.'' ■ • . l < ■;,..'■ . ■-.-,; 

In the Axman contraçt the place for the deposit of the material 
was designated as follows : ., . 

"The part of the area. ayailable for the; deposit of material from scows bas 
an average width of about % of a mile. Its distance froni the' site of dredg- 
ing varies from 1 to'2 miles. . The location of the place of deposit, the depths 
of water thereln, and Me location of the dredging, are shown on maps on 
file in this office." ::,.■■. : ; 

: In the, contraçt witjbi t^e. North ;Àrnerican Dredging Company the 

place for, the deposit of the matériel isj (Jesignated as follpws: 

"In; ..placé of deposit , (h) the deep ipart of the ar,ea ; for, the deposit of 
material from scows is triangùjar in shape,. covering ah area of about one 
square mile. Its distancé from the riéàrest point of the 'tfredging is about 5 
statute 1 miles. The location of the'places ofdeposiV the' t depuis ©f water 
therein, and the location, of the dredging, , are shown on ;file in this office." 

Evidence was adrni£teci, over the objection of the plaintif!" în error, 
tending ,to show that It would cost less to deposit the dredged material 
at the place designated, in , the contraçt with thçj .N,o'rth iimqrican 
Dredging Company than it would cost to deposit it at the place desig- 
nated in. the Axman contraçt. It, was thereupori cohtendèd on the part 
of the ïjnïted States. ,^at. the depar'ture from the Axman contraçt was 
immaterial, but it was provided otherwise in the spécifications accom- 
panying-thë Axman contraçt. It is provided in paragraphe 38 that: 

"Material * * .,*', , (lepcteited OtherWsë; thari as hérèin specified, directed 
and igr'eed upon will, not.; é.é paid for:" /"' " 

Colonel Heuer 'in ftië téstimony sàid Mr. Axman was not allowed to 
deposit material elsewhere than behind the bulkheads. , Axm an testi- 
fied that a|ter the place designated for him to deposit the dredged ma- 
terial. 'behind thè' Bulkhead^ hâd filled up ;so that he cbuld'ônly get in 
at hightide he'applièd^tp. Colonel Heùer to allow him to ! deposit the 
dredged rnaterial ânytyhéfe'elsë than behirid thé' 'bulkheàdë. He also 
askëd permission to bé allowed to dumpï ëither" ôri thé rïorth side of 
thè'chânrîël :or' dowti kfe "^e Sistérs" ("the latter place béing the place 
subsequently designated in the contraçt with the' ISforth American 
Dredging Company f6f :! the''dé^'oâit of thé dredged' Matériel), but 
Colôriel Heuer refused to' allow Axman to deposit the material any- 
where elsè than thât specified ïïi thé contraçt. Hfc said to the witness : 

"I will not allow ycf» to dump any place else, and if; you do I will not pay 
you a cent for anytning." i 

• • • i 

Coloriel Heuer aise testified : 

"I thlnk the contraçt specified thât he was not to distribute any material 
above low-water mark. I am not certain about that, but it was my intention 
auyway that he should, not." 

Axman testified that Colonel Heuer would not permit him to bring 
the'dumped material up too high. He only wanted it up to the low- 
water mark. Colonel Heuer tés'iiied.'itt explanatiôn of this require- 
ment; ..■ 



AMBBICAN BONDING CO. V. UNITED STATE9. 917 

"I prevented the depositing of the spoil aboyé the low-waÇer mark for the 
following reaspns: The tldal arëa of Sant Francisco Bay eôvërs about 480 
square miles. The volume of tide betweén high water and low water, or 
tidal prism, is what maintains the depth of water in our bar of San Fran- 
cisco ; theref ore, the government does not let anybody put anything above 
low- water mark." '", ' 

It thus appears from the côntract ând from this testimony that the 
depositing of the dredged rhâterial at the place designated in the côn- 
tract was, under the express terms of the côntract and the requirements 
of Colonel Heuer, thé engineer in charge, an independent and ma- 
terial feature of the côntract,: so màterial, indeed, that a failure to 
comply with its terms would déprive the contractor of ail compensa- 
tion for his work. But it is contended on behalf of the United States 
that, as the côntract itself provided that a change might be made in 
the project, during the prosecùtion of the work, with the consent of 
the contractor, the same thing might be done by the government, after 
the annulment of the original côntract, without the consent of the orig- 
inal contractor. But the côntract also provided that : 

"Such change or modification must be agreed upon in writing by the con- 
tracting parties. The agreement setting fôrth fully the reason for such 
change and giying clearjy, the quantitie's and priées pf both material and 
labor thus substituted for ,ttiose named in the original côntract, and befôre 
taking effect must be apprpved by the Secretary of War; provided, that no 
payments shall be made unless such supplemental or modified agreement was 
signed and approved befpre the obligation arising from such modification was 
incurred." 

No such agreement wàs ever enter ed into bythe original côntract - 
ing parties in writing or otherwise, and theref ore no provision or 
agreement for a change or modification of the côntract ever. went into 
effect; but this provision of the côntract supports the contention of 
the plaintiff in error that, incorripleting the côntract and in doing the 
work Axman left undoriç, there could be no departure from the terms 
of the original côntract without such an agreement, and, further, that 
thé surety could not beheld liable unless it also agreed in writing to 
thé change. '.,,.•. 

It is contended on behalf ,of, the United States that the plaintiff. in 
error was not injured.by ,thç. r change in the project made in thé côn- 
tract with the North, American Qredging Cpmpàny, and that it is 
therefore no ground for.complaint, . But the plaintiff in error objects 
that it did not guarantee the .côntract with thé North American Drédg- 
ing Company under, any confions; that its guaranty wàs that Ax- 
man would perforai, the conditions of his côntract, ànd in case of fail- 
ure its liabijity extended to the cornpletiqn pf the Âxmah côntract and 
in doing the work be left uridpne:; but it did not agrée to become 
liable, for any other côntract,. or for doing any work pther than that 
left undpne by Axman under his côntract. A côntract similar to the 
one under considération was the subject of controversy in the' base 
of American. Surety Ço. v. Woods, 105 /, Fed. 741, 45 C. C. À, 282. 
In that case the contractons abandoned the côntract, and thé work was 
never completed. The açtiqn r was to recqver of the cpntractofs the 
différence between : theam6unt, the employer would hâve paid thé con- 
tractors -under ,the côntract for the completion of the work ând the 
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anjourjt i it 'jnw$i '#(?st, ,$>e. e^plpjër ., tô .corhp^jte the worli l;e|t ; uridone 
by thecontrâcfcors.'iotThe Circuit ^ourt.of Appeais-, f ot! ;the. FïjEtïi Cir- 
cuit statéd thé 'question for ; détermination, as f ollows :»'■■' >i .r .■-. 

"The question to'bë considerëa isthle' charge 'ôf the court apthe' nieasuré 
of damages. The instruction, in effect, was that the measure of damages 
wii$ théidifierenee heWçefti'thè contrafii ,Wi«e <l»d 'What it^wouh} baye cost 
to^nisli t the s.ewers.ja^id th#t pQ. recpyër this. . djfÉçreijce it ^s ! hot necessary 
fqr thé seweràge.conipany to cohîple'te the work. rt '' ''' '' 

■ '."' i ' r: r ' i ; " " ;l '-' : - ; \ :J ' i/;; ' ■ ■'■'< •■-■ '■■<•: -' : '"'!r ,< : --.'i :■!:■■ ' ■■• 

Reieftirig to a 1 iprwiâion of the «witract providïngthali, in the event 
tHe 'cëritractor was ! 'deïayed or ià&<*& to do the #brk$ the employer 
could'ïâkê charge "of the 'Work' ând'finish ït,; the OTurt sëid: . ' ; ■ 

'."Tiie cbmpany is authbrized ' tb 'chargé thè - èxpeiise of labo'r to the cofli 
tractôrsVi Sueh cost is.fco;»be paid. oub ofi the- nioney dneto the ; contractera 
or- to heeonie ; dueihy the;c©ntaractj "If the* jexpense of dpiug,;ther .work: was less 
than : the su^. that wpuld.rbed'îe, and payable under the cjoijtract, the con- 
fractors werë to reeeive thè aitfëreneeV ând, if the expepsé'wâs greater; the 
cenfraciors 'shbuld pay |thVàmbùttt ofsûèheicéss. . If' is elekr , Hhëreforè, that 
the parties to the wp»k' fahtfcipatîed tb&tithe contractons if&ight not finish the 
wpr,k„and.#roy : ided.for tjb^ measure. pf damages on the ; cpmpletipn of the work 
by tfcé^sew^râgë.comfaank.at %. ^^ 'c^sé . gfeatër 1 than the c'on'trÂCt price. * * * 
This prçty^pnlof the C0#t3ra'ct ; càn jar' b'é, h^nôrëd ift defciding this question. 
Tbft,,prOTision, sëems 1 ic-,jj£iyë Iteen ïhf që ' fy r r' ttè'benèflt'prlppth parties. It 
gave ( ,it|9" p^',;'sie^éràgs^ji^^any th'è' .yight $nd pbwèr; tp talië" biiarge of the 
séwèr^.ah.d.ljlnJsh' tbén^'.p^^acepùht 6f the.delay or fàtiure of'the contraetors. 
On ,th$ other, fr^pa, ït pè^urèd to the contraetors any sum 11 that mlght.be left 
bf thé uhpàid cbritrâct frrlce aftër tnè'sèwerage conipany had paid for the 
completed work. It also fixed and limited their liability for damages on ac- 
coun^ pf. th*? 1 -' failure st.9, [finish the.wpr^.so far as, this., item pf damages 
is cpncepned, to such exçëss fts tta sewërdge company woiifd hatf'eto pay over 
the .contràct' priée. This* etâiisé bf thè cbntract, eoneeding â différent rule' to 
pre^air 1W fts absence, 'rèsCued' thè case from the uncerteitt and spéculative 
control tofj expert witBftsses»: and apglied it tp thejpràcticaVtesttpftaetuai cost. 
Thisopjeejired; to the ,cpn,ii;actors a»d ;jt£e}r. surety r a yalpahle xight. They 
shoujd aot be deprived'of it. FrPmthe cohtract'ih 'this case, ha'ving due re- 
gard to ! sléctlo l n . 19 of it, Wë^do' not thlnk 'itèih'bëWàsbnàbly topposed' that 
the pàïtlètë cbntëhiplàtedi that foi- ! a failurè by ; thef eontractaro to ; finish the 
wtor# t they- werë to be held liable iorajiytfOBtlayiWhich might be requiredtp 
complète it, before the sewerage company was at any expense on that account." 

' I.i'wÀ's'accordingly. n'ieild f thàt : the'SurBt^ 1 was hat ' îiab'le' ! under the 
coh^rac^ ' ,A $6, in f this cHàe', 1 the.' suit ifs 1 ' 'upoh the'Cdriti-actj 'which prô- 
vides,the conditions' 6^1^ Mfiïlrrlètït, !àtid the méàsure of damages 'fdr 
its n<wfuîfiliment, an'd'^^ùnd'ef its !: tëfm's, ; thë l 'Un«ëd 1 ' States haà not 
cbm'pîétèji' ïts contfact'wîth Àxrhàïi !> 'aii!f has riot i; cÔfripletéd thé work 
Ke'ïelt undone ïrt a' sufestàntial .pirfitiviïar; 'no-.liabîlittes' hâve. TJëeri èS- 
tpisîiècî'agàinst ^th^ Wèfy. ïr^ArHefliiàn BonHirig & Trust Coi V: 
^ibson'^offiit^' r m Mi ^i; W ' l C:'C: n A. 397;* Circuit ^ourf'bï 
Appè'atsSf s tK : Si^H'tiriuïf^ad^Mè it a fcoirtract fôr thé'Côriii 

$m 

fnS' / éorSr4^'IucÏÏ r îa'i^?e r ^ Byttiè SrcWféçKy'aîid 1 il thé 

$ciiftéçS mm.éëmm thk'tlhë'feifee wà^-fe'uffifciént, grtrtÀd fôr 
thè acîipU T tWë :, cÔûnty might termina' the' "cohtràct and êfi^'upoh'the 
prémiseVan'd" tâke possession fOr ! 1^ë ( i3ut'p6sé î 6fèbrriplëtih ; g thé work: 
Tf wà ; s' ! f utffh'è'r ^r-ovidéë tïia't; if ihë^oMact'^s ■ tertttiriialîéd^'and 'COm*- 
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pleted by the county, the excess paid by the county to other contract- 
ors over the contract price should be paid by the contractors and his 
surety, and that such expense for finishing the work and any damage 
incurred through such default shall be audited and certified by the 
architects, whose certificate thereof shall be conclusive upon the par- 
ties. The architects notified the building committee of the county that 
the contractors had failed to prosecute the work with promptness and 
diligence, and certified that the failure, refusai, and neglect was such 
as to warrant the termination of the contract. Accordingly, after no- 
tice, the employment of the contractors was terminated, possession 
taken, and the building completed by the county. The contractors did 
ail of the work except that covered by the final payment, The action 
was brought to recover the expense incurred by the county over the 
contract price in completing the courthouse, but it was not alleged or 
proved that the architects had audited and certified the expense for 
the damage incurred by the county in completing the contract. Not- 
withstanding the lack of this certificate, the lower court directed a 
verdict against both the contractors and their surety, the bonding Com- 
pany, In this action the Circuit Court of Appeals held that the lower 
court was in error, saying : 

"In instituting this suit, the county plànted ltself upon the contract, and 
the bond given for its faithful performance. It alleged that, In terminating 
the employment of the contractors, It had falthfully observed ail the condi- 
tions of the contract, and it sought to recover, not only the cost of completing 
the building, but the per diem damages for delay provided in case of default. 
The distinction sought to be drawn by the plaintiff, that the suit ls not one on 
the contract, but onè for damages on account of the abandonment of the 
contract, does not appeal to us. This is not a case like Fuller Company 
v. Doyle (O. C.) 87 Fed. 687, where the contracter, wlthout doing any sub- 
stantial work, abandoned his contract, but a case where the contracter, having 
<ïone ail the work except that covered by the last payment, had his employ- 
ment terminated under article 5, through a strict compliance with its provi- 
sions. The damages sought to be recovered hère are not damages oùtside 
the contract, but damages under the contract, resulting from a violation of 
its provisions. Accordingly, the surety ls also sued. Now, the surety guar- 
anteed the faithful performance of, the contract, and the measure of the dam- 
ages for which it can be held responsable must be found in the contract it- 
self. If there be in the contract a provision for, ascer tain ing the amount of 
damages incurred through a violation of any of its provisions, the surety 
has a rlgbt to insist on its observance before being held responsîble. Under 
-the contract, the contractors agreed to construct a building according to cer- 
tain spécifications. The surety guaranteed the faithful performance of the 
contract. Architects were selected to supervise the work, and the contractors 
had to présent their eertiftcates before receiving any pay. In case the con- 
tractors failed to finish the work, the owner might take over the job by Com- 
plying with certain provisions. But if he did not, ne was obliged to complète 
the work in accordance with the spécifications, and, before he could collect 
what it cost beyond the contract price, ne had to hâve the certificate of the 
architects showing the expense and damage incurred. In the case of Inter- 
national Cément Co. v. Beifeld, 173 111. 179, 50 N. E. 716, where a building 
contract contained a clause identical in ternis with that before us, the court 
held that the certificate of the architect was a condition précèdent to the re- 
■covery from the contracter of the additional expense Incurred in finishing the 
work. It was urged that the contracter abandoned the contract, but the 
court overruled the contention, holding that the case was tried upon the 
theory thàt the owner was entitlëd to such damages as were provided for by 
■the contract, not damages outside of the contract" 
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. ; $bie récent cape ofÙriîtedj States^.', Freel, 186 U.S..309, 22 Sup. Ct. 
875, 46 L,. Ed. .1177, is more in point; and'is authority up'on ail the ques- 
tions 'iriyôiv^d in this case. The action was against the principal and 
suret'iëg ' on a' conïràçto'ir's bond, givën tô secure the performance of 
confrâçt to çonstruct a' dry dock at the Brooklyn Navy Yard. The 
contract' was 'between fhe contracter and the Chief of the Bureau of 
Yards and Docks in the Navy Department. It provided for the con- 
struction' of a dry dock— 

"to be located at . such place on the water line of the navy yard, Brooklyn, 
N. Y., aë éhail be designated by the pârty of the second part." 

The sevènth paragraph of the contract provided (substantially as in 
thé contract before the court) that: - 

"If àt any tlmé lt shàlMse found àdvantageous or necessary to make any 
change, ^altération or modification in the aforesaid plans and spécifications, 
such change, alternation or modification must be agreed upon in writing by 
the parties, tû : the contract." 

It was further provided : 

"That if àny 'émargement or increasé of dimensions shall be ordered by the 
Secretary of the Navy during the construction of the dry dock, that the 
ac.tual çost thereof shall be ascertained, established and determined by a 
bo'ard oïtuàval officers to bè àppointed' by thë Secretary of the Navy, who shall 
revise Sàiâ estimate and détermine the stnn or sums to be paid the contracter 
for the àdd^tionàl work that raày be required under this contract." 

It was further provided; ■ „ ' ■ 

"That no change herein provided for shall in any manner affect the validity 
of this contract" ' 

A supplemental contract in writing. iwas entered irito between the 
contracter and the Chief of- Yards 1 and Docks, providing that the loca- 
tion of the dry dock should be — ' 

"one sixty-four (164) feet' further inland than laid down and staked out when 
the said contract was entered into." 

This supplemental contract provided full compensation to the con- 
tracter for the additional work, and it recited that it was under the 
provisions, of and in accordance with article 7 of the original contract, 
but the surëty, was not a party to the supplemental contract. The con- 
tracter proceeded s with the work under the original and supplemental 
contract, but so slowly, negligently, and unsatisfactorily that the Sec- 
retary of the , Navy, ûhder the option and right reserved to him by 
the said contract, declared ,,the contract forfeited on the part of the 
contractor, and thereafter, under the provisions of the contract, the 
Secretary oï the Navy proceeded to complète the dry dock and ap- 
purtenançes in accordance with the contracts, plans, and spécifications, 
at a cosi.tp the Unitedi States of the sum of $370,000. The sum of 
$72,414:16 répresented the damage sustained by the plaintiff in com- 
pleting the ' contract. The suit was brought to recover from the con- 
tracter' arid his sufeties the damages allegèd. The sureties interposed 
a demurrer, on the ground that the plaintiff did not state facts suffi- 
cient to constitute a cause of action, and the question was whether a 
surety on a contractor's bond conditioned for the performance of a 
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contract to construct a dry dock was released by subséquent changes 
in the work made by the principals without the consent of the surety. 
It was claimed on behalf of the United States that the change màde in 
the original contract by the supplemental agreement was withîn the 
contemplation of that contract, and must be deemed to hâve been as- 
sented to in advance by the surety. The trial court held that this 
change was not within the.scope of the original contract, but was such 
a change that exonerated the surety from liability for the subséquent 
dereliction of his principal. This view. of the contract was affirmed 
by the Suprême Court, which, after citing authorities relating to the 
liabilities of sureties, said : 

"The proposition that the obligation of a surety does not extend beyond 
the terms of his undertaking, and that when this undertaking is to assure 
the performance of an existing contract, if any change is made in the require- 
ments of such contract in matters of substance without his consent, his 
liability is extinguished, is so elementary that we need not cite the numerous 
cases in England and in the state and fédéral courts establishing it. Many 
of thèse cases vvill be found cited in the opinion of Thomas, J., in this case. 
United States v. Freel (O. C.J 92 Fed. 299." 

It will be observed that, unlike. the case before this court, the change 
in the original contract was made in accordance with the terms of 
the contract and the change agreed to by the parties to the contract in 
writing, but, like the présent case, the consent of the surety to the 
change was not obtained, and it was upon that fact that the surety 
was held not liable. It will be observed further that the contractor 
was to be compensated for the additional expense in making the 
change, so that the surety was in no way injured by the change in the 
contract. The surety was, neverthèless, held discharged from liability. 
This case is a sufficient answer to the contention of the United States 
in the présent case, that the change in the contract was not material 
to the plaintif? in error. It is not necessary to review the cases bearing 
upon this last question. They are numerous, and the law has been 
authoritatively determined. The surety has the right to stand upon 
the very terms of his contract. If the conditions of the liability hâve 
not accrued under the terms of the contract, the surety is not liable, 
and if a change is made in the contract without his consent his liability 
is at an end, even though it may appear that the change is for his 
benefit. The law as declared by the Suprême Court in Miller v. Stew- 
art, 9 Wheat. 680, 701, 6 L. Ed. 189, is clear and distinct upon this 
question. It says : 

"Nothing can be clearer, both upon principle and authority, than the doc- 
trine, that the liability of a surety is not to be extended, by implication, 
beyond the terms of his contract. To the extent, and in the manner, and 
under the circumstances poinfed out in his obligation, ne is bound, and no 
further. It is not sufficient that he may sustain no injury by a change in the 
contract or that it may even be for his benefit He has a right to stand upon 
the very terms of his contract, and, if he does not assent to any variation of 
it, and a variation is made, it is fatal." 

In Reese v. United States, 9 Wall. 13, 21, 19 L. Ed. 541, the same 
court said :• 

"Any change in the contract on which they are sureties, made by the 
principal parties to it without their assent, discharges thein, and for obvious 
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reasons. When the change is made they are not bound by the contract In lts 
altered forin, for to that they hâve never assented. Nor does it matter how 
trivial the change, or even that it may be of advantage to the sureties. They 
hâve a right to stand upon the very ternis of their undertaking." 

Itl the présent case there was a substantial change in the work re- 
quirêd'to be done under the original contract. The North American 
Dredging Company did not under its contract complète the Axman 
contractj and did not do the work he left undone. The surety did not 
consent to this change, and is, therefore, not liable for the additional 
cost arising out of the contract for work done in lieu of that provided 
for in the Axman contract. 

The judgment of the Circuit Court is reversed, and the case remand- 
ed f or à new trial. 



■.,',,-•■ AXMAN v. UNITED STATES. 

{Circuit Court of Appeals, Ninth Circuit. February 2, 1909.) 

No. 1,653. 

In Error to the Circuit Court 6f the United States for the Northern Dis- 
trict of California. 

Àitken & Àitken and Chas. A. Shurtleff, for plaintiff in error. 
Root. T. DëVlinV U. S. Atty., and George Clark, Asst TJ. S. Atty. 
Before GILBERT, ROSS, and MORROW, Circuit Judges. 

PEB CURIAM. In this case it was stipuiated by the parties to the action 
that it should be submitted upou the record and briefs in the case of the 
American Bonding Company; of Baltiniore (a Corporation) v. United States of 
America, (No, 1,570) 167 Fed.910. In açcordance with the opinion of the court 
in that case, the JudgmenU of the Circuit Court is reversed, and the case 
remanded for a new trial. ' 



INTERNATIONAL PAPER CO. v. ROBIN. 
(Circuit 1 Court of Appeàls, First Circuit. February 18, 1909.) 

" ' ' No - T79 - 

MASTEB AND gEKVANT (| 15 r 5*)-T-LlABILlTT OF MASTER EOB INJUBY TO SERVANT 

— FAtttrBÉ to Warn SErvAnt of Danger in Work. 

Plaintiff hâd been w6rking in défendants paper mill for seven weeks, 
engagea wlth dthers în trucking rolls of; paper from the, mill to the cars, 
when.atroUtWhich he and a helper were taking through a doorway struck 
the top, and fell upon and injured him. Thé doorway was 93 inches 
high, while the roll was 96 inches long and weighed 1,350 pounds. The 
iron edge of a two-wheeled truck was run under one end of the roll, and 
it was tjlted, back at an angle, resting upon the shoulders of the two 
men. Several thousand rolls had been taken out during plaintiff's serv- 
ice, but very few were sq long. He did not know the height of the door- 
way nor, the length of the roll, and there was évidence that it was 
not easy to estimât© the length within a few inches without measuring. 
ffeM, that thé danger and the needof spécial carefin, that particular 
instance "were not obvious to plaintiff, but should havejbeen known to 
défendant, which was chargeable with négligence in not warning him, 
Justifying a verdict in his favor for damages. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 310; 
Dec. Dig. f 155.*] 

Brown, District Judge, dissenting. :; . 

•For other cases «es same toplo & i numeek lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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In Error to the i Circuit Court of the : United StateS'ior the District 
of New Hampshire. 

John Kivel, for- plaintif?: in error.' 

Henry F. Hollis, for défendant in error. ; 

Before COLT and LOWÉLL, Circuit Judges, and BROWN, Dis- 
trict Judge.- ' 

COliT, Circuit Judge. This was an action on the case to recover 
damages for injuries sustained by the plaintif! while in the employ 
of the défendant. The plaintif! was injured while engaged in truck- 
ing a long, heavy roil of paper through the door of the finishing room 
in defendant's mill to the cars. The in jury was caused by the top 
of the roll striking against the top of the door, whereby the roll fell 
upon the plaintifï. The jury returned a verdict for the plaintifï. 

The exceptions taken by the défendant during the trial in the court 
below to the admissibility of évidence, to portions of the judge's 
charge, and to his refusai to give certain instructions hâve been ex- 
pressly waived. The only exceptions which hâve been urged in this 
court, and which are contained in the assignment of errors, are to the 
refusai of the court below to grant the defendant's motion for a nori- 
suit at thé close of the plaintifï's évidence, and to the refusai of the 
court below to grant the defendant's motion to direct a verdict for 
the défendant at the close of the entife évidence. 

Thèse alleged errors présent for our considération the single ques- 
tion whether there was any évidence that would warrant the': jury 
in finding a verdict for the plaintifï. 

The évidence in the case tended to prove the following f acts : 

On December 21, 1906, about 7 o'clôck in the evening, the plain- 
tifï and a helper were conveying a roll of paper upon a two-wheeled 
truck frqrri the finishing room, through the beater room, to the: cars, 
in the defendant's mill. In passing through the door between the 
finishing room and the beater room, the top of the roll struck against 
the top pf the door, in conséquence of which the roll came down upon 
the plaintifï and injured him. The roll was 96 inches long, 29 inches 
wide, and weighed about 1,350 pounds. When upon the truck the 
lower end of the roll was raised about 10 inches above the floor. 
The door was 93 inches high. The roll was trucked in a canting posi- 
tion, and rested on the shoulders of the plaintifï and the helper. When 
carried at an angle of 43 degrees, the top of the roll would clear the 
top of the door by 2 inches, and at this angle 150 pounds weight would 
rest on the shoulders of each of the truckers. During the. time of 
the plaintifï's employment, about seven weeks, 4,500 rolls had been 
trucked through this door. The rolls varied in length from 17% inch- 
es to 96 inches. Of thèse 4,500 rolls, about 40 were 96 inches in length, 
8 were 89 inches, 135 were 87 inches, and 7 were 86 inches. To keep 
the iron plate of the truck from rubbing the floor, it was necessary 
to tip the roll backward after it was placed on the truck. There were 
eight men engaged in trucking, or four crews of two each. The usual 
and customary truck used for conveying ail the rolls, including the 96- 
inch rolls, was the twO-wheéled truck. There were also f urnished 
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some four-wheeled trucks, which were occasionally used. It was more 
economica-1 to use the two-wheeled truck. The flobr of the beater 
room was three inches lower than. the: floor of' the finishing room, so 
that there was a downward slope for '6 feet 10 inches in passing from 
the finjshing room to the beater room.' The passageway in the beater 
room, ât a distance of 6 feet 10 inches from the doorway, was 4 feet 
in width. The plaintiff had passed quite through the doorway when 
the top pf the roll hit the top pf the, door. Some witnesses testified 
that they had ne ver known the top pf the roll to strike the top of the 
door. One witness, however, testified that he had known the rolls to 
strike twice before, while another witness testified that he had known 
the rolls tp brush the top of the door a few times. Upon this point 
the fpreman, Montminy, testined as follows : • 

"Q. Now, did you know that a 9G-inch roll was likely to hit the top of that 
door?, A. Yes, sir. Qï And just : before the accident you saw that it was 
likely to hjt. the top, didn't you? A. Yes, sir. Q. And you were just about 
to speak aniï warn them When it did hit, wêren't you? A. Yes, sir. Q. How 
did it hâpp^n that you didn't see it hit ïti' tirne to warn? A. It came to ruy 
mind. Q. How did you happèn.to be looking that way? A. I saw him going 
through. Q. How high aboyé the top of the door was the top of the roll 
when It did strike? A, I cannot tell. Q. And it came over your mind that 
you ought towarn the men? A. Yes, sir. Q. And you didn't hâve tirne to 
do it? A. I didn't bave time to do it ; it was too late." 

On the day of the accident thé plaintiff was orderè-d by the fore- 
man to truck this 96-inch roll. The plaintiff and his hèlper, Gauvin, 
put i the iron edge of the truck under the bottom of the roll, which 
stood upright, and then two other mén pushed the roll over onto the 
truck. ': 

The plaintiff and Gauvin then proceeded with the truck and roll 
towards the doorway. The plaintiff was on the left side, assisting in 
the handling of the truck^ and was supporting a portion of the weight 
of the roll on his right shoulder. While going through the doorway, 
the plaintiff was watching his side so as not to hit the sides of the run. 
He was cautioned against hitting the sides of the door lest it might in- 
jure the paper. The plaintiff did hot know the dimensions of the 
roll, nor the height of the door, nor that there was any danger that 
the top of the roll would hit the top of the door. 

No orders or instructions were given as to how the work should 
be done, nor any rules as to the manner of doing it. The plaintiff 
was not warned to lower the roll so as not to hit the top of the door. 
The plaintiff did not remember that he had previously trucked any 
96-inch rolls. The forernàn, however, testified that he had trucked 
several of thèse rolls. The plaintiff was 34 years of âge, and a man 
of ordinary, intelligence, and he had previously wofked in the woods, 
logging, and in a sawmill. 

On the question of judging the height of a roll, the foreman testified 
as follows :■;.■■■ 

"Q. Oah't you tell how high that roll of paper is without measuring it? 
A. No, sir; I cannot tell exactly. Q. Well, are you sure that it is more than 
84 inches? A. Yes, sir, I am. Q. Are you sure that it is more than 90 
inches? A. I am positively sure. Q. You tbink it is more than 90 inches? 
A. I cannot prove it. Q. And it may be 92, and it might be 94? A. Ninety- 
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four — I cannot tell. : Q. And it may be 96? A. I hâve not any rules with 
me. Q. And it may be 98? A. It cannot be 98. Q. Cannot be? Well, can 
it be 96 possibly? A. Perhaps. Q. But you think it is not as high as 90? 
A. I don't believe by the looks of it it 1s 96 .inches. Q. Can't you tell within 
half a foot without measuring it? A. No, sir." 

The plaintiff insists that the négligence of the défendant was two- 
fold: 

(1) In furnishing a door too low for the safe passage of 96-inch 
relis. 

(2) In failing to warn the plaintiff of the concealed, or not obvious, 
danger. 

On the other hand, the défendant contends : 

(1) That the plaintiff 's injuries happened through his négligence, 
and not that of the défendant. 

(2) That the défendant furnished four-wheeled trucks upon which 
96-inch rolls could be safely transported through the* door of the finish- 
ing room to the cars. 

Upon full and careful considération of the évidence, we think this 
is one of those cases in. which it was the duty of the défendant to 
warn the plaintiff of the danger of the top of the roll hitting the top 
of the door. In other words, we think, upon this évidence, the jury 
might properly hâve found that the danger was not obvious, and hence 
that the défendant was guilty of négligence in nôt warning the plain- 
tiff. This conclusion is founded upon the following considérations 

The roll in question was 96 inches long, 29 inches wide, and weighec 
1,350 pounds. The door was 93 inches high. It appears that this 
roll would strike the top of the door unless it was tilted on the truck 
at an angle of about 42 degrees. The foreman testifies that he could 
not tell the height of a roll within half a foot. It was impossible, 
therefore, for the plaintiff to measure accurately the relative heights 
of the roll and the door, and so détermine the angle at which the roll 
should be carried in order to clear the top of the door. Further, the 
plaintifFs position was such as he approached the door with the roll 
on the truck that he could not judge of the angle at which the roll 
must be carried in order to clear the top of the door. He was of 
necessity in a position in which the end of the roll was back of him, 
with a portion of the weight of the roll resting on his shoulder, with 
his head at one side of the roll, and with his attention directed to 
clearing the sides of the doorway. It is also apparent that the more 
he tilted the roll the greater would be the weight upon his shoulder. 

Again, ail the 4,500 rolls which were trucked during the time of 
his employment would clear the top of the door when tilted in the 
ordinary way in which they were carried on the truck, except thèse 
few 96-inch rolls; and the plaintiff had no reason to apprehend that 
thèse rolls would not pass safely through the door when trucked in 
the usual method of conducting this work. 

In view of the gênerai method of carrying on this work, it may 
be said that a dangerous situation! was created with respect to this 
roll into which the plaintiff was led without any warning. 

This is not a case in which the plaintiff was called upon to truck 
a solitary roll 96 inches long through this doorway, in which case 



hemight be called oupont to exercise ;gr«at cauliqn; nôris it â case; 
in which ail the rolls v^ere of a ufiiforrti size df '96 inches, in which 
casé the conditions ^ypufô hâve been bëtter undbrstood and'guarded 
âgàinst; bût it is à Casé whërea gittjatioii was ; çreated that was cal- 
culated to throw him off his guard by reason of the fact that there 
were seyeral: thousând.'folla, and that 99: percent, of the rolls would 
pass safely through the door when handled in the ordinary way, ànd 
hê -iiaiiC ni) reason:' to suppôâe;; ànd fram hispositip-micould not tell, 
that any greater précaution should be exercised on his part' with re- 
spect ta >this roll than was exercised' with respect to the othér rolls. 

It is suggested that there were four-wheeled trucks, and that the 
plaintiff should hâve selectéd a foùMvheer > truck. The ; answer to 
thisi -contention' is'the uncbntradicted évidence that the usual and cus- 
tomary truck for this purpose was the two-wheelèd truck. The plain- 
tif?:, itherefpre,, had ho : reâson to suppose that, the two-\vheelëd truck 
wâSfribtsperfectlysafe; 1 and, silice it; was; thelusual and prôper truck 
for this purpose, its use was presumably sanctioned by the défendant. 

Moi? can it be said that thé plaintif! hàd thé samemeaiiS ; :of knowl- 
edge of this danger as the défendant, and therefore assumed the risk. 
The iact^in évidence!, db not; warrant: this.'conclusidn. The plaintiff 
hadrbeén .in'the defehdant's etnploy only six weeks. I He was not 
awarâ of $his danger, and it was trot a matterof ordinary observation. 
On the o'ther %mé, itwas a dangeti: which the défendant knew, or in 
the exercise of reasonablë care should hâve known. :on;.. '■■' 

Itmayalso.bei observée : that ati the trial the manner of trucking and 
thelposition,of {he plaintif? were fùllyillustrated by w'itnesses, and thé 
trial ; judge ( : therefore, vhaid better meàns ">oî comprehending the entiire 
situation! than this court j : Under thèse circumstances,: the conclusion 
of;jhe. triai judge is entitled toîgreàt weight, and it should tiot be 
disturbed unléss it clearlyappears that it was erroheous. : : 
: Therlrecent case of Charrier v. Boston & Maine Railitoad Company 
(decided' by; the. Suprême Court o£ [New Hampshire) 70 Atl. -1078, 
séems toibe in : point, i: Ito that case the plaintiff was .engaged with à' 
ntimbef of otherworkmeni in pushing a eoke car through a door, -into 
the shop for repaiirs. Ordinary coticecars which. hë had beén ac-. 
çust(Snïed to push were from 8 feet 2;,inches to 8 feet 8 inches in width. 
The car by which plaintiff was inju'red >was 9 feet ê ot 5 inches in 
width, and he was caught betweén the.side of the car and. the door. ; 

In theopinion: the court said: ..-.■:. ■■■■■ 

"It àppeàrs that '.* * * he [the plaintiff] had no opportùnity to meàsure 
its width, and that during a part of tàè brief interràlhe 'was pushing tue 
car r ;hisview 6f the' shop door was obstrncted by a worfeman,; and the balance 
of thç time his work required, hini to taise >such a position, a£d his attention 
waasQ jjréoceupied in endeavoring to ayôid obstacles in hisipath beside the 
track, 'tfiat ne did iiot leàrn 6f;the da'rigèr to which ! hê w^sl sùbj'ected until, 
he. Was '■'■ caygfct ; between ■ thé ; car arid ! ' tttè ' door. It &lsb 'appeàrs that the 
défendants knew, or ought to hâve,' known, that it wàs> custornary fois the 
men,. in: pushing caps into the sh-op, to îpassf between. the -^.r and thè dqor ; 
and ! that they k.nèw( or oiighf to havelmQwii, of thé extra, width of .this: 
car, and thé dàûgèr'to be ericaunterea |in bù'shing' it into thé shop by one 
standing at its'sMe, and failed tb"iiiforni''tl4e plaintiff of • it Undèr thèse 
cireurùstanees reasoriable men might jproperly ëonclude that the defendkàits 
were négligent in not informing the' Rlatutiff of the danger, ;that,he ex«fcised, 
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the care of a reasonably prudent man lu doing what lie did, and that he did 
not know and appreeiate the danger to which he was subjeeted and assume the 
risk of injury." 

The judgment of the Circuit Court is affirmed, and the défendant 
in error recovers costs in this court. 

BROWN, District Judge (dissenting). This is a writ of error for 
review of the rulings of the Circuit Court in an action of the case for 
Personal injuries sustained by Arthur Robin, an employé of the Inter- 
national Paper Company, in its paper mill at Berlin, N. H., on Decem- 
ber 21, 1906. The verdict was for the plaintiff. 

The plaintiff was engaged in trucking paper f rom the finishing room 
to the cars of a railroâd. It was necessary to pass through a doorway 
7 feet 9 inches high. The plaintiff and a helper on the day of the ac- 
cident were trucking a roll of paper 8 feet, high and 2y 2 . feet in diame- 
ter, weighing about 1,300 pounds. A two-wheeled truck with wheels 
about 10 inches in diameter was used. Standing on end upon the floor 
the roll was 96 inches in height, or three, inches higher than the door ; 
mounted upon the truck in an upright position, about 13 inches higher 
than the door. 

In loading the roll upon the truck, the iron edge of the truck was 
inserted under the bottom, and the roll was pushed over by other men 
until it rested against the shoulders of the truckmen, one on each side 
of the roll. When tipped at an angle of 42 degrees, its highest point 
was 7 feet 7 inches, giving 2 inches clearance. It has been estimated 
that in this position the weight supported by each man was approxi- 
mately 15Q pounds. 

As the truckmen with their load were passing through the doorway 
the top of the roll struck the top of the doorway, and the roll fell upon 
the plaintiff, seriously injuring him., 

The défendant in error contends that the négligence of the master 
was twofold: First, in furnishing a doorway too low for the safe 
passage of 96-inch rolls; and, second, in failing to warn the plaintiff 
of a concealed and not obvious danger, namély, that a roll of this 
character could not pass safely through the doorway. 

I am of the opinion that the évidence entirely f ails to show any nég- 
ligence of the master in respect to the construction of the premises, or 
in a f ailure to provide suitable appliances. There is abundant testi- 
mony that there were supplied and used, not only two-wheel trucks, 
but also four-wheel trucks, upon which the rolls could be laid horizon- 
tallyand carried through the doorway with a large amount of clear- 
ance. The injury arose not because of a defective doorway or of de- 
fective appliances, but because of the manner in which the work was 
done by the men. The fact that a roll of paper 96 inches long, stand- 
ing on a truck 10 inches high, could not go through a doorway 7 feet 
9 inches in height without beirjg tipped to some extent was patent to 
ordinary observation. The judgment as to a matter of this character 
of a workman of mature years, who had been engaged in this business 
for sevenweeks, was quite asgood as that of the ofncers of the Com- 
pany. 
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While the duty rests upon the master to inform an ignorant work- 
man of unknown and peculiar risks due to peculiarities in the business, 
I know of no rule of law which requires the master to inform the 
workrnan as to matters within- the ordinary observation and ordinary 
judgment of the ordinary man. I cannot assent to the .proposition 
that a workrnan who is told to move an object through a doorway is 
entitled to assume that he can do so without making an ordinary ob- 
servation. The servant assumes not only the risks of the business, but 
also ail such risks as are apparent to ordinary observation. The rule 
that a servant may rely upon a master's performance bf, his duties does 
not absolve the workrnan . of the requirement of ordinary diligence. 

The duty. to give warning to a servant must be based upon a reason- 
able appréhension by the master that injury may follow tothe servant 
if such warning is not given. The rule which requires of 1 the master 
a reasonable foresight and appréhension of danger doès not require 
that the master shall assume a lack bf ordinary çare or ordinary obser- 
vation iïi 1 'the workrnan. .The servant cannot justly demarid that he 
shall béVàrried against risks that are as obvious to him as to the mas- 
ter. Roésslèr & Hasslâcher Chemical Co. v. Peterson, 134 #ed, 7S9, 
67 G. C; À. S95 ! ; Mississippi Logging Company v. Schneider, 74 Ped. 
195, 201, 20 C. C. A. 390 ; Baumler v. Narragansett Brewing Com- 
pany/23 R.ï. 430, 50 Atl: 84l; Thompson on Négligence, §§4061, 
4063, 4068, .4074, 4643; ! James v.' Rapides Lumber Co. (La.) 44 L. 
R. A. 34, 42, 49, notes. 

We hâve, therefore, in this case to ihquire whether under the cir- 
cumstances there was any matter of peculiar knowledge affectir.g this 
opération which it waS the master's duty to convey to thé plaintiff. 

It is in évidence that the roll mounted on the truck and tipped at an 
angle of 42 degrees would be 7 feet 7 inches in height. There is no 
testimony tendihg to show that it was împracticâl to tip the roll to 
this angle, and there is évidence that during the plaihtiffs employment 
many rôlls of this size had been taken through this doorway; so that 
it may be fairly said that the cause of the accident was the fact that 
the roll was not tipped sufficiently, but was held in tôo upright a posi- 
tion when carried through the doorway. 

It has been urged that in respect to rolls 96 inches in length there 
was a spécial and peculiar danger, owing to the unusual size of the 
roll. The testimony shows ; that during the seven weeks of the plain- 
tiff's employment about 4,500 rolls had been shipped through this door- 
way, ranging from 17% inches to 96 inches long. Somé 30 or 40 96- 
inch rolls had been trucked previous to the accident, 8 89-inch rolls, 
and 135 87-inch rolls. Ail rolls of thèse longer dimensions, when éle- 
vated upon a 10-inch truck, required to be tipped to some extent in 
order to go through the doorway. The plaintiff was unable to say 
whether he'had ever handled ! 96-inch rolls before, but there was posi- 
tive and uncontradicted testimony that he had done so. There was no 
testimony toshow that the plaintiff hàd not trucked a number of rolls 
of this kind safely. There is testimony that he had, and the circùm- 
stances of the case show a high probability that he had. 

The danger seems to hâve resided in the risk of momentary forget- 
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fulness, or in a failure of observation of the particular roll, rather than 
in any danger or impossibility of doing the work with reasonable at- 
tention and care. Was the master at fault for a failure to warn the 
plaintiff that he might encounter rolls which vvould not go through the 
door without being tipped more than others, and that it would be neces- 
sary for him to observe the différence between.long and short rolls in 
this regard? 

The case was submitted to the jury with the instruction that the du- 
ty would not be upon the plaintiff to experiment with the roll to see in 
what angle it would hâve to be placed in order to pass through the 
doorway, and that he would be justified in assuming it was reasonably 
safe. I think this instruction was erroneous. 

It is quite common to charge a master with a neglect of a duty to 
provide a safe working place, where the only danger arises f rom an un- 
suitable way of doing the work. The proposition that a company is 
négligent in taking 96-inch rolls of paper through a 93-inch doorway, 
and that some duty arose either to hâve a higher door or shorter rolls 
of papér, is one that cannot be supported as a matter of common sensé. 
It is a familiar fact that high objects can be put through low doors if 
properly handled, and where the difficulty is in improper handling the 
charge of négligence should not be shifted to the master by adopting a 
proposition so directly contrary to the ordinary usages of manuf actur- 
ing enterprises. The broad proposition that under circumstances like 
thèse a workman who is told to move an article through a doorway is 
entitled to assume that the doorway is large enough for the article to 
go through, without attention on his part to the comparative size of the 
door and article, cannot be accepted. It is a matter of common knowl- 
edge that men of ordinary prudence, engaged in an occupation of this 
kind, look to see what they are doing. Part of this plaintiff's business 
was loading rolls upon the trains and through the low doors of freight 
cars. The plaintiff was 34 years of âge, and had been at work since 
he was 13 years old. He had worked in the woods, logging, and had 
worked on the logging drives in the spring; he had worked in a pulp 
and sulphite mill, and in the employ of the défendant paper company 
he had loaded paper on cars. He was familiar, upon his own testimo- 
ny, with the method of getting a large roll through the low door of a 
car by lowering the roll by bending the leg, and he testified that it was 
customary, when loading cars, for the helper to look out for the top of 
the door and tell him when to lower. It being a necessary part of his 
business to make calculations concerning the relative height of doors 
and rolls, how can it reasonably be said that he was released from the 
duty of observation as to this particular door, or that as to this partic- 
ular door he was entitled to assume that he need take no care ? 

The plaintiff in error's brief states that the real cause of the accident 
was the plaintiff's ignorance of the danger, through the defendant's 
failure to warn him thereof. 

The danger was one apparent to ordinary observation. I do not 
think there was any question for the jury upon this point. If the 
plaintiff was ignorant of this danger, it was through a failure to ob- 
serve what ordinary observation would hâve disclosed. If it was the 
167 F.— 59 



930 167 FEDERAL REPORTER. 

master's duty to warn him, this must be because it was the master's 
duty to anticipate the failure of observation of a thing plainly ob- 
servable. 

As to the first proposition, that défendant was négligent in furnish- 
ing a doorway too low for the safe passage of 96-inch rolls, the évi- 
dence is ample to show that the doorway was entirely suitable for 
the purpose if a four-wheel truck was used, and, if a two-wheel truck 
was used, with care and with ordinary observation, to inform the 
workman hOw much he must tip his truck or bend his leg. For a 
failure to sélect a suitable truck the master is not liable. He fully per- 
forais his duty when he provides suitable appliances, and for any 
failure to sélect the proper appliances, either by the workmen or fore- 
rrien, he' cannot be held responsible. New England Railroad Com- 
pany v. Conroy; 175 U- S. 323, 20 Sup. Ct. 85, 44 L. Ed. 181. 

As to the second proposition, that warning was required because the 
danger was concealed, the ànswer is clear. There was'ûo. concealment. 
The roll and the door were open to observation ; as open to the serv- 
ants observation as to the master's. The risk was as appréciable by 
one as by the other. It was in no way a risk peculiar to the spécial 
business, but a risk of amènerai character arising from the relative 
size of physicai objects. The master was entitled to assume that con- 
cerning a mâtter of ordinary observation he and the servant were on 
equal terms. There is noi rule of law which imposes upon a master 
the duty of réminding à servant of things which he knows as well 
as the master. So far as there was any fault in this occurrence, it 
was either in the sélection of the wrong truck^-a fault which cannot 
be attributed to the master — or in a failure of the servant to exercise 
the sarhe care in relation to this door that he was required constantly 
by his occupation to exercise in relation to the car doors. The only 
warning which the master could hâve given was that the roll was so 
much higher than the door that it must be lowered somewhat more 
than other rolls which were higher than the door, It was a mère 
question of différence in degree, and not of différence in kind of work. 
The master is under no obligation to tell his servant to look and see 
what he is doing if that is the plain requirement of ordinary prudence. 

For the above reasons, I am unable to conçur in the opinion of the 
majority of the court. 



HERNAN v. AMERICAN BRIDGE CO. 

(Circuit Court of Appeals, Sixth Circuit. January 9, 1900.) 

No. 1,826. 

1. Appeal and Erkou (§ 959*) — Review— Décisions Relating to Pleadings. 

The graiiting or refusing leave to amend pleâdings is ordinarily a 
matter of discrétion, not reviewable on appeal or error in the fédéral 
courts ; but where it is shown that the court ref used to exercise its dis- 
crétion because of supposed lack of authority, the ruling is reviewable for 
error. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 959.*j 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Parties (§ 95*) — Poweb to Permit Ahendmerts— Misdescbiption of De- 
fendant. 

Plaintiff brought an action in a fédéral court in Ohio against a bridge 
company to recover for a Personal injury alleged to hâve been received by 
him while working as an employé of tlie company at its plant at a place 
nanied. The summons was served on an agent of the company designat- 
ed by it for that purpose under the statute of Ohio. The summons did 
not designate the cltizenship of the défendant, but the pétition described 
it as a corporation of New York. An answer was flled admitting that 
défendant was a corporation of New York and containing a gênerai déniai 
of ail other allégations of the pétition. Subsequently a motion for more 
spécifie statement was made and sustainèd, and later, after a new action 
was barred by limitation, an amended answer was flled denying that dé- 
fendant ever employed plaintiff or that it operated the plant referred to 
in the pétition. In fact, there was a corporation of New York and one of 
New Jersey, having the same name and the same agent in Ohio, the latter 
being plaintiff's employer and the one intended to be sued. Held. that the 
New Jersey corporation was in fact the défendant, as the pétition dis- 
closed, and that, service having been properly made on its agent, the court 
had power under Rev. St. §§ 948, 954 (TJ. S. Comp. St. 1901, pp. 695, 696), 
to permit plaintiff to amend his pétition by correctly stating its place of 
incorporation. 

[Ed. Note. — For other cases, see Parties, Cent. Dig. § 164; Dec. Dig. 
§ 95.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

George Edwards, for plaintiff in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. On the 6th day of April, 1906, Her- 
nan, the plaintiff in error, brought suit in the court below against the 
American Bridge Company by fiïing his pétition, taking out a summons, 
and delivering the latter to the marshal for service. The summons did 
not describe the citizenship of the American Bridge Company, but in 
his pétition the plaintiff described it as "a corporation organized under 
the laws of New York." The complaint of the pétition was of a Per- 
sonal injury sustainèd by him on September 8, 1905, while in the em- 
ployaient of the American Bridge Company, in its shop at Ambridge, 
in the state of Pennsylvania, in conséquence of the négligence of the 
company in the particulars stated, whereby a heavy iron column fell 
upon him, causing the fracture of ail the bones of both his feet and oth- 
er injuries. The company operating the works at Ambridge, Pa., and 
in whose employment the plaintiff was, and by whose négligence he suf- 
fered the injury, was organized under the laws of New Jersey. There 
was, however, another corporation of the name of the American Bridge 
Company, organized under the laws of New York. It was a finding of 
fact by the court below that one Clarence E. Sanders, "having his of- 
fice and location in Cleveland, Ohio, was at ail of the times mentioned 
in said pleadings and return of said summons the person designated by 
said American Bridge Company, a corporation of New Jersey, and 
American Bridge Company, a corporation of New York, as the agent 
or officer in charge of the business of both of said corporations under 

•For other cases see same topic & % numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the provisions of section 148a of the Revised Statutes of 1908 of Ohio, 
and was at ail of said times the proper officer upon whom to serve a 
summons issued against either or both of said companies." 
The return of the marshal was as f ollows : 

"Recelved this writ at Cleveland, Ohio, April 6, 1906, and on April 16, 1906, 
at Cleveland, Ohio, I served the same on the within named the American 
Bridge Company, a corporation, by handing a true and certifled copy hereof 
with ail the endorsements thereon to Clarence E. Sanders, designated under 
the statute in snch cases made and provided to accept service for the afore- 
named corporation in Ohio. F. M. Chandler, U. S. Marshal, 

; "By. F. M. Fanning, Deputy." 

The American Bridge Company of New York on May 19, 1906, filed 
the following answer : 

"Patrick Hernan, Plaintiff, v. American Bridge Company, Défendant. No. 

7076. Answer. 

"Now cornes the American Bridge Company, défendant herein, and admits 
that it is a corporation organized under and in pursuance of the laws of the 
state of New ïork, for the purpose of carrying on the business of bridge 
building. 

"Further answering said pétition, défendant dénies each and every other 
allégation thereof. 

"Wherefore, having fully answered, défendant asks to go hence with its 
costs." 

And the cause was continued to the October term, 1906. At the Oc- 
tober term the plaintiff, upon leave granted, filed an amended pétition, 
and the cause was continued to the ensuing February term. At that 
term the cause was again continued to the next term; but meantime, 
and on Mardi 19, 1907, the American Bridge Company filed a motion, 
as follows: 

"Patrick Heman, Plaintiff, v. American Bridge Company, Défendant. No. 

7076. Motion. 

"Now cornes the défendant, the American Bridge Company, and moves the 
court to require the plaintiff to make his amended pétition filed herein more 
definite and certain in the following particulars, to wit: 

"(1) That he state therein in what particular or particulars the workmen 
employed by the défendant to assist the plaintiff were 'incompétent for the 
performance of the duty of the place assigned to them.' 

"(2) That he state what tools were 'old and of insufficient numbers.' 

"(3) That he state what tools were defeetive, and in what the defects con- 
sisted." 

And the cause was continued to the April term. During the April 
term the court entered an order sustaining the motion to make his 
amended pétition more definite and certain. On September 26, 1907, 
the American Bridge Company filed its answer to the second amended 
pétition. An action against the New Jersey corporation was barred by 
the statute of limitations on the 8th of that month. This answer was 
the same as that above set forth to the original pétition, except that it 
added to the first paragraph, which admitted its incorporation under 
the laws of New York, the following: 

"Dénies that it, as such corporation, at the times mentioned in the péti- 
tion, was engagea in the business of bridge building, and was the owner and 
engaged in the opération of certain shops used in the manufacture of 
bridges in Ambridge, in the state of Pennsylvania ; dénies that on, and for 
some time prior to, September 8, 1905, plaintiff was in its employ." 



HERNAN V. AMERICAN BRIDGE CO. 933 

Two days thereafter the cause was continuée! to the ensuing October 
term. At the October term, upon leave granted by the court, the plain- 
tiff filed a third amended pétition, amplifying the particulars of the ac- 
cident described in the original pétition, and describing the citizenship 
of the parties, as follows : 

"Says: That he is a citizen of the State of Ohio and résident of the 
Eastern Division of the Northern District of Ohio, and that défendant, 
American Bridge Company, is a citizen of, and is a corporation organized 
under the laws of, a state other than Ohio, which plaintiff believes to be the 
state of New Jersey, but is uninformed as to the same, and as such cor- 
poration, défendant, at ail of the times hereinafter mentioned and for some 
time prior thereto, was engagea in the business of bridge building, and was 
the owner and engaged in the opération of certain shops used in the manu- 
facture of bridges, in Ambridge, in the state of Pennsylvania." 

The cause was further continued to the February term. And on 
March 24, 1908, upon a finding of facts, that in regard to the agency of 
Sanders, above recited, and the further fact, "and that the bridge works 
at Ambridge, in the state of Pennsylvania, described in plaintiff's third 
amended pétition, was operated, at ail of the times mentioned in said 
pleadings and return, by said American Bridge Company, a corporation 
of New Jersey," the court ordered as follows : 

"And the plaintiff, not desiring to plead further or hâve issued an alias 
sumnions, it is therefore considered, adjudged, and decreed by the court that 
said court is without jurisdiction to try tins action, and that the pétition and 
action of said plaintiff be, and the same hereby are, dismissed, at plaintiff's 
costs." 

The reasons for this action of the court are more fully explained in 
an opinion of the learned judge which cornes up with the record ; and, 
as those reasons form the subject for discussion, it seems best to exhibit 
them in the judge's own language. He says: 

"In this case a pétition was filed against the American Bridge Company, a 
corporation organized under the laws of the state of New York. Xhe descrip- 
tion of the défendant in the second amended pétition is as follows: 

" 'American Bridge Company is a corporation, organized under the law of 
the state of New York, and is a citizen of the state of New York.' 

"The action is for Personal injury sustained by the plaintiff. 

"Service of sumnions was made upon the authorized représentative of the 
défendant in this state. 

"September 26, 1907, the défendant filed its answer admitting that it was 
a corporation organized under the laws of the state of New York and that it 
is a citizen of tbe state of New York, but denying ail the other allégations 
of the second amended pétition. 

"Thereafter a motion was filed by the plaintiff asking leave to amend the 
second amended pétition by making the American Bridge Company of New 
Jersey a party défendant. 

"The right of the plaintiff to make this amendaient is not disputed, but the 
contention of the plaintiff is that there would be no necessity for serving 
summons upon the American Bridge Company of New Jersey upon its repré- 
sentative in the state of Ohio, and that as against that défendant the date 
of the beginning of the action would not be at the time of serving the 
summons upon the new défendant, but the time of beginning the action against 
the American Bridge Company of New York. 

"The claim is made and assumed in argument that a very close relation 
exists between the American Bridge Company of New York and the American 
Bridge Company of New Jersey, and that they both hâve the same représenta- 
tive in Ohio( upon whom service of process may be had, and it Is therefore 
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eontended that service upon the représentative of the American Bridge Com- 
pany of New York was a service upon the American Bridge Company of 
New Jersey, because the représentative of the latter company was at the same 
time a représentative of thé former company; 

"Of course, the largest latitude in this matter of amendment — that is, as to 
parties — ought to be allowed. If there had been a misdescription of the party 
where no question of its identity was really involved, such an amendment 
might be permitted; but there can be nô question as to the separate identity 
of thèse corporations, and the suit that was originally brought against the 
American Bridge Company of New York eannot be, by any sort of substitu- 
tion or logie, héld to be a suit against the American Bridge Company of New 
Jersey. The identity of the représentative of both companies as one person 
does not at âll àffect the situation. The American Bridge Company of New 
Jersey has never been sued, and, if brought into this case, it must be brought 
in as any other newly sued défendant must be, and the date of the bringing 
of the action against the néwly sued défendant must be the date upon which 
summons is served upon it." 

It would seem that, if the view taken of the case by the court was 
correct, the third amendment of the pétition was in effect a discontinu- 
ancè as to the former défendant and the substitution of ' an entirely 
new one. The défendant being the sole défendant, it was not the case 
of amending by bringing in another party, but an entire change of the 
party défendant, which could not, as must be conceded, be done upon 
any admissible theory in the. practice of amending légal proceedings. 
If this be so, the amendment should not hâve been permitted at ail. 
But it is possible that, when the judge said that "the right of the 
plaintif! to rrïake this amendment is not disputed," he meant that it 
was not disputed by counsel. 

The deeper and more vital question is whether the court had the 
power to authorize an amendment which should correct the description 
of the défendant in the first pétition; for it is clear from its opinion 
that, if it had supposed it had the power, it would hâve exercised it 
by allowing the amendment. It is proper in this connection to observe 
that our authority to review the déniai of the court below rests upon 
this ground, pamely, that it is a question of power and not of discré- 
tion. The grariting leaye to amend is ordinarily a matter addressed 
to the discrétion of the court, and its détermination is for that reason 
not reviewable. This we hâve many times held. But where it ap- 
pears that the court's discrétion was not exercised because of a sup- 
posed lack of authority, it is shown that the party has been denied his 
légal right torequire the court to entertain the question on its merits; 
and in such case the foundation for a writ of error is laid. Felton v. 
Spiro, 78 Fed. 576, 24 C. C. A. 331; Mattox v. United States, 146 
U. S. 140, 13 Sup. Ct. 50, 36 L. Ed. 917. 

To résume: The question before us is, did the court, in the circum- 
. stances of the case, hâve the power to allow the amendment which was 
in substance and effect a correction of the misdescription of the de- 
fendant? The plaintiff was pursuing the company which was operat- 
ing the plant at Ambridge, Pa., and in whose employment there he 
had been injured. That was the substance ûf the matter. The sum- 
mons he sued otit was in apt form for that purpose. The writ was 
served upon thé proper agent of the party he was suing. So far, ail 
was well. But he made a mistake in his pétition in suppoeing it was 
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incorporated in New York and in so describing it. He had no claim 
to a cause of action against the New York corporation. He had no 
thought of suing it, even if he had known of the existence of such a 
corporation, which in ail probability he did not. When the common 
agent of the two companies was served with the summons, he was 
bound to take steps to find out which conjpany was intended. He 
was the agent or officer in charge of the business of both the corpora- 
tions, and, doubtless because of that fact, had been designated under 
the statute to accept service of process. It may be said that he might 
settle that by referring to the pétition, and would find that the défend- 
ant there described was the New York corporation. But he would also 
find there that the corporation intended to be charged was the cor- 
poration operating the plant at Ambridge, Pa., notwithstanding the 
description of it as a New York corporation. And it is scarcely to be 
believed that he was so oblivious to the affairs of his company as not 
to know which company was operating the plant at Ambridge. Thèse 
companies, if there were two of them, and not one incorporated in 
each state, having, as they did, an identical name and an identical 
agent, exposed one bringing suit in Ohio to embarrassment and possible 
miscarriage of justice, which they should hâve taken measures to pre- 
vent. To one who, proposing to sue the New Jersey corporation, 
should be informed, and correctly, that Sanders was its agent, and 
should not be informed of the existence of another company for which 
he was also agent, the situation would be the same to him as if there 
were no other corporation having the name of American Bridge Com- 
pany. In such a case there would be no dual agency. The single 
agent would understand that the statement of the place where his com- 
pany was incorporated was a mistake ; and especially would he hâve 
no doubt or hésitation when, on looking at the pétition, he found that 
his company was the one complained of, and the service of process 
upon him would confirm that understanding. Then; again, before the 
filing of an answer, counsel must be employed and consultations must 
be had, when it would be inévitable that the mistake should be dis- 
covered, and that, as in the présent instance, another company was the 
one intended by the writ and the pétition. The New York company 
appeared and answered, and naively admitted its incorporation in New 
York, but by an otherwise gênerai déniai gave no sign of the mistake 
which was manifest to itself. The case was continued from term to 
term, because it was not reached, as we infer, for there is no statement 
that it was continued on motion of either party. There is only the 
usual statement which indicates the continuance of unfinished business. 
After the second amended pétition was filed, and while the time when ( 
a new suit against the New Jersey corporation would be barred by the 
statute of limitations was approaching, the New York company craved 
an order that the plaintif! be more spécifie about the particular respects 
in which the workmen were incompétent, what tools were old and 
insufficient in number, and what tools were détective, and in what 
the defects consisted. Thèse were matters of no conséquence to 
it if it were not the corporation operating the plant, nor essential 
to its défense. Then, a few days after the expiration of the time 
when the statute of limitations would bar a fresh action against the 
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New Jersey company, the New York company filed an answer to the 
second amended pétition, in which, besides the gênerai déniai, it denied 
that it was engaged in building bridges at Ambridge or in the opéra- 
tion of the shops there, or that the plaintiff was in its employ. Up to 
this time there had been only the gênerai déniai, and nothing to awaken 
the plaintiff to the knowledge that a corporation strange to him was 
defending the suit, but the amendment to the gênerai déniai in the final 
answer seems to hâve brought him to a realization of the situation. 
Then he tried to get the genuine défendant before the court by amend- 
ing his pétition. It is manif est that the New York company was sim- 
ply personating the New Jersey company, and that the effëct was, if 
such proceedings were given effect, to shield the real défendant until 
the latter was safely behind the statute of limitations. There is no 
direct proof that the New Jersey company actually sanctioned the pro- 
ceedings of the New York company, except it be by the action of its 
agent in diverting the pursuit. But it is the beneficiary of the fruits, 
and if it objects to the amendment it must avail itself of the action of 
the New York company and its agent. 

In thèse circumstances, was it rightly held by the court below that 
the correction of the pétition by describing the défendant as a New 
Jersey corporation, instead of a New York corporation, was beyond 
the power of the court, in that it brought into the suit a new party? 
The authority vested in the fédéral courts to amend the process, plead- 
ings, and proceedings in cases brought before them is ample ; probably 
not less so than in any other System of jurisprudence. By section 32 of 
the judiciary act (Act Sept. 24, 1789, c. 20, 1 Stat. 91; Rev. St. § 954, 
[U. S. Comp. St. 1901, p. 696]) it was ordained that: 

"Sec. 954. No summons, writ, déclaration, return, process, judgment, or other 
proceedings in civil causes, in any court of the United States, shall be abated, 
arrested, quashed, or reversed for any defect or want of form ; but such court 
shall proceed and give judgment according as the right of the cause and 
ruatter in law shall appear to it, without re.i,,irding any such defect, or want 
of form, except those which, in cases of demurrer, the party demurring special- 
ly sets down, together with his demurrer, as the cause thereof ; and such 
courts shall amend every such defect and want of form, other than those 
which the party demurring so expresses ; and may at any time permit either 
of the parties to amend any defect in the process or pleadings, upon such con- 
ditions as it shall, in its discrétion and by its rules, prescribe." 

And, again, by the act of June 1, 1872, c. 255, § S, 17 Stat. 197, Rev. 
St. § 948 (U. S. Comp. St. 1901, p. 695), it was declared that: 

"Sec. 948. Any Circuit or District Court may at any time, in its discrétion, 
and upon such terms as it may deem just, allow an amendment of any process 
returnable to or before it, where the defect has not prejudiced, and the 
• amendment will not injure the party against whom such process issues." 

Probably the limitation in section 948, that the amendment shall not 
injure the party défendant, exists by implication in section 954, for the 
court would not convert the means devised for promoting justice into 
a weapon for perpetrating a wrong. The object of thèse statutes is to 
give effect to the substance of things, lest that be smothered in matters 
of form. As, for instance, when it is made to appear to the court that 
the party who asks to amend has sought in good faith to bring suit 
against another for a cause of action stated, but by some mistake has 
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A. 

misdescribed the other, lie should be allowed to correct thé mistake if 
its correction will not injure the défendant. The proviso states the 
only limitation of the power, whether the limitation be expressed or 
implied. It is true that there was a person, a corporation, whom the 
description fitted, but it was not the corporation the plaintiff was suing. 
And to say that what he has done is to sue a stranger to the cause 
of action and to hold the plaintiff to it is to exalt the form and ignore 
the substance. It was the disposition to do this thing, whereby the 
course of justice was liable to be tied up by mistakes and incongruités 
in the procédure in causes before the courts, that induced the positive 
déclarations of the statutes referred to. Even at common law, the 
rule is that : 

"The power to ainend in case of a misnomer dépends not upon the question 
whether the amendment changes the name, but whether or not it changes the 
party. If it only cures a mistake in the name of the party by or against 
whom the suit is prosecuted, it may be made ; but if it introduces a différent 
party, it is inadmissible." 1 Encl. of PI. & Pr. 535. 

We think the statutes extend the power of the court to allow an 
amendment which shall correct the description of the cause of action 
and of the parties at any stage of the case and in respect to any pro- 
ceeding in it, whether in the process or pleadings, and that it should 
be exercised in every case where right and justice require it, and the 
refusai of it will prevent an injured party from obtaining redress, 
subject, however, to the proviso that the amendment shall work no 
injury to'the other party. The Circuit Court of Appeals for the 
Eighth Circuit expressed the opinion in McDonald v. State of Nebras- 
ka, 101 Fed. 171, 41 C. C. A. 278, that the défendant must hâve been 
misled to his préjudice, must hâve lost some right in conséquence of 
the mistake of his adversary, to justify him in withstanding the amend- 
ment, and that his right to object stands on grounds similar to those 
of an estoppel. How universally this rule would hold good we are 
not prepared to say. But we think it safe to affirm that when the other 
party is not harmed, loses no right, the amendment should be allowed 
if justice is thereby promoted. The terms and conditions are subject 
to the order of the court. 

The power to amend is not restricted to cases where the person 
suing or sued is continued in another character, as where by the 
amendment a person suing as an administrator is turned into his pri- 
vate character suing in his own right, or vice versa, the cause of action 
being in other respects the same, and cases where the représentative 
of the real party is put out and the real party substituted in his place, 
as in the case of Manufacturing Co. v. Vroman, 35 Mich. 319, 24 
Am. Rep. 558, but extends to cases of misnomer or misdescription of 
the parties intended to be made such, the cause of action remaining 
the same, and the other party not deprived of any substantial right, 
as in the case of Welch v. Hull, 73 Mich. 47, 40 N. W. 797, a case 
much like the présent, where the action was brought by Welch against 
three défendants alleged to be members of a partnership, one of whom 
was called in the summons and the subséquent pleadings and pro- 
ceedings Harry Hull, and there was a Harry Hull residing in the 
county. He was not served, but the appearance of counsel was for 
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Harry Hull, as-well as for the other défendants. But George F. Hull, 
and not Harry Hull, was the persori in the copartnership, and was the 
person intended to be described by the name of Harry Hull. The case 
came on for trial, and, it appearing upon the trial that Harry Hull was 
not a member of the partnership, the défendants moved for the direc- 
tion of a verdict in their favor. The plaintiff asked leave to amend 
the prpceedings in the cause by striking out the name "Harry" 
wherever it appeared and inserting instead the name of "George F." 
But the trial judge denied the motion, holding, as did the judge hère, 
that the summons had been issued against "Harry Hull," that he had 
appeared in the case, and that to allow at that stage of the case a dis- 
continuant as to "Harry Hull," or an amendment of the pleadings 
and the insertion of "George F. Hull," would be to admit a new party 
to the record, and that he had no authority to allow such an amend- 
ment. The verdict and judgment having passed for the défendants, 
the plaintif! took the case to the Suprême Court of Michigan, which 
reversed the judgment, directed the amendment which the court below 
had denied, and ordered a new trial. This case is peculiarly applicable, 
in that there was a person whom the name given in the process and 
pleadings fitted. 

We turn, then, to inquire whether the American Bridge Company 
of New Jersey will suffer any injury if the course which we think is 
within the power of the court, and which we propose, is adopted. 
None has been suggested, and we can conceive of none, unless it be 
that the défendant will be deprived of the benefit of the statnte of lim- 
itations. Perhaps it would be sufficient to say that in the circum- 
stances of this case it is not entitled to the benefit of it. But, further, 
it is not in gênerai regarded as a right to be protected against the jus- 
tice on which the right to amend is given. On the contrary, it is 
deemed by the courts that the utter loss of his cause to the plaintiff is 
a strong reason for affording him relief. George v. Reed, 101 Mass. 
378 ; Sanger v. Newton, 134 Mass. 308 ; Miller v. Watson, 6 Wend. 
(N. Y.) 506; Shieffelin v. Whipple, 10 Wis. 81; and the other cases 
cited in 1 Encl. of PI. & Prac. 519, note 2. 

The substantive cause of action remains the same, the plaintiff is 
the same, and the party who caused the injury to him is the same. 
The process sued out is right enough. The pétition contains a mistake 
in describing the intended défendant, and the mistake is one easily 
condoned when it is learned that there were two corporations bearuig 
the same name. It was in this knot of identity of name and the iden- 
tity of agents that the suit became diverted. The description of the 
défendant did not touch the merits, but was made only for the purpose 
of showing fédéral jurisdiction. The added words of description were 
not part of the name of the corporation. If the American Bridge 
Company of New Jersey had executed an obligation by its proper cor- 
porate name, but had described itself as a corporation organized under 
the laws of New York, on the facts being made to appear, doubtless 
the misdescription of the state where it had been incorporated would 
hâve been held immaterial to the validity of the obligation. It would 
seem to us, independently of any intended diversion by the dual agent, 
or of any masking of the real défendant, and supposing there was a 
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mutual error on the part of the plaintiff and the defendant's agent, 
enough would remain to justify the amendment when the error be- 
came known, rather than to turn the plaintiff ofï without a trial, and 
with a lost cause of action. We hâve adverted to circumstances tend- 
ing to show that the plaintifï's continuance in his mistake was due in 
part, at least, to the misleading dalliance of the counterfeit défendant, 
and, if our animadversions are well founded, they strengthen the rea- 
sons for correcting the error which occurred. 

In Garland v. Davis, 4 How. 131, 11 L. Ed. 907, the Suprême Court 
was confronted with a record in which it appeared that the cause had 
been tried upon false issues made by the pleadings of the parties, and 
the court, instead of passing on the merits on the record as it stood, 
reversed the judgment and sent the cause back for amendment and 
further proceedings, and, because it seemed neeessary to the justice of 
the case, directed it to be reopened and new pleadings made, to the 
end that the real controversy might be prosecuted and determined. 

We think we shall not exceed our authority if, as we propose, we 
reverse the judgment and direct the court below to entertain an ap- 
plication of the plaintiff, if he be advised to make one, for an order that 
the pétition be amended by stating the citizenship of the plaintiff, and 
correcting the averment of the citizenship of the défendant by stating 
its incorporation to hâve been under the laws of New Jersey, instead 
of New York, and that thereupon the défendant, the American Bridge 
Company, hâve leave to plead anew to such amended pétition ; that the 
court make such order and direct that a copy thereof be served upon 
said défendant or its authorized agent within a time to be therein 
specified ; and that thereupon the court proceed in due course. And 
it is so ordered. 

Since filing the foregoing opinion we hâve observed that Buffington, 
District Judge, m a very similar case (Bainum v. American Bridge Co. 
of New York [C. C] 141 Fed. 179), held that the court had the power 
to allow the amendment and permitted it to be made. 



MALCOMSON v. REEVES PULLEY CO. 

(Circuit Court of Appeals, Sixth Circuit February 23, 1909.) 

No. 1,856. 

1. Sales (§ 384*) — Remédies of Selleb — Refusal of Pubchaseb to Accept 

Deliveby. 

The measure of damages for the refusal of a purchaser to accept a 
Completel y manufacturée! article is not the purchase priée, but the différ- 
ence between the contract price and the mark'et value at the time and 
place when acceptance is required. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. S 1106; Dec. Dig. 
§ 384.*] 

2. Sales (§ 178*)— Deliveby— Acceptance by Pubchaseb. 

Delivery by a seller to a carrier, selected by himself, of articles manu- 
fàctured under a contract for thelr sale, without the authority or knowl- 
edge of the purchaser, does not constitute an acceptance by him under the 
cohtract. 

[Ed. Note.-— For other cases, see Sales, Dec. Dig. § 178.*] 

•For othet case? see same topic & § number in Dec. & Am. Djgs. 1907 to date, & Rep'r Indexes 
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3. Sales (§168*) — Deliveby and Acceptance— Inspection' and Approval— 
Time and Place fob Inspection. 

Under a contract for the building of motor engines by plaintiff for 
défendant, which provided that they should be tested and accepted at 
plaintiff' s plant, and that, In the absence of defendant's inspecter, plain- 
tiff s inspection should be accepted, inspection and acceptance at the 
plant before shipment were of the essence of the contract, and, unless 
waivéd, défendant had a right to make the inspection and test, and can- 
not be held to hâve accepted engines which were shipped without notice to 
him or an opportunity for inspection and test and before he knew wheth- 
er any further deliveries were in fact to be made under the contract. 

[Ed. Note.— For other cases, see Sales, Cent. IMg. §§ 403-400 ; Dec. Dig. 
§ 16a* 

Contracts for sale of things to be produeed or manufactured, see note 
to Star Brewery Co. v. Horst, 58 C. C. A. . 363-] 

In Error to the Circuit Court of the United States for the Eastern 
District of Miehigan. 

H. E. Spalding, for plaintiff in error. 
S. T. Miller, for défendant in error. 

Before SEVERENS, Circuit Judge, and KNAPPËN and SAN- 
FORD, District Judges. 

KNAPPEN, District Judge. The défendant in error, plaintiff below 
(hereafter called the plaintiff), recovered judgrnent against the plaintiff 
in error (défendant below) for $12,411.62, upon an alleged cause of ac- 
tion arising f rom thèse relations : 

On November 1, 1905, défendant contracted with plaintiff for the 
purchase of 500 "air-cooled" automobile engines, to be built by the 
plaintiff, and to be shipped in specified quantities each month over a 
period of six months, at the price of $320 per engine, net, f. o. b. plain- 
tiff's works at Columbus, Ind. The engines were guaranteed to "de- 
velop approximately 20 H. P. brake test." The plaintiff's proposai 
(which, together with defendant's acceptance, made up the contract) 
contained this clause : 

"Engines to be tested and accepted at our plant, Colr.mbus, Indiana, and 
in absence of your inspecter our statement of II. P. to be accepted by you, 
and in any event the conditions of this gùarantee to cease and terminate with 
shipment of engines." 

It was provided that défendant might transfer his rights under the 
contract to any Company with "a crédit and personnel satisfactory" to 
plaintiff. On January 5, 1906, défendant assigned his rights under the 
contract to the Aërocar Company, of Détroit, Mich., of which company 
défendant was président. Plaintiff consented thereto on condition that 
défendant "remain liablè as sufety thereon." The engines shipped un- 
der the contract do not appear to hâve proven satisfactory, and on Ju- 
ly 7, 1906 (after 319 had been delivefed), adjustment of the controver- 
sies arising was had by an agreement between plaintiff and the Aërocar 
Company, by which the latter agreed to settle for the motors up to that 
time delivered and not pàid for at $300 per engine (less a rebate of $25 
on each engine before paid for), by giving its promissory notes aggre- 
gating $27,542.14; and by which agreement plaintiff was required to 
"make ail reasonable efforts to sell to third parties the balance of the 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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motors called for by said contract and not already shipped." It was 
then provided that "any such motors not exceeding 40 in number re- 
maining unsold January 1, 1907, shall be tested and inspected as pro- 
vided by said contract dated November 1, 1905, and if answering such 
test and inspection shall at the option of Reeves Pulley Company be 
shipped to and accepted by the Aërocar Company at $300.00 per motor 
[a réduction of $20 from the original contract price] net f. o. b." plain- 
tiff's works at Columbus, Ind. It was provided that the original con- 
tract should be otherwise canceled, and the Aërocar Company relieved 
from liability for further motors than provided by the agreement of 
July 7, 1906. In connection with this adjustment, the défendant execu- 
ted the instrument attached to the settlement contract in thèse words : 

"I hereby agrée to guarantee payment by the Aërocar Company of ail notes 
mentioned therein and of the motors by it to be accepted after January 1, 
1907, in accordance with the terms of said proposition, provided that the 
said Reeves Pulley Company shall with its acceplance of thls proposition re- 
lieve me from ail further liability under said contract." 

No further relations seem to hâve been had between the parties un- 
til December 12, 1906, when the Aërocar Company wrote plaintiff in- 
quiring what success was already had in disposing of the 40 engines, 
and if any were still unsold, what had been done toward selling them, 
expressing the hope that ail would be disposed of, for the reason that it 
(the Aërocar Company) did not care for any more of plaintiff s air- 
cooled engines. Plaintiff two days later replied to the letter that it 
would be able in due time to report regarding the engines, and that it 
was using every effort to dispose of them, that it had spent a large sum 
in advertising, and had "several matters in brew with référence to their 
disposition, but can not tell at this time whether we shall be successful." 
The parties appear to hâve -had no more relations upon the subject un- 
til January 3, 1907, when plaintiff sent the Aërocar Company a bill of 
lading of that date, together with an invoice for 40 engines at $300 
each. The Aërocar Company at once wired plaintiff to hold the car of 
motors, and that it must insist upon its own inspection before shipment. 
Plaintiff replied that "engines were tested and inspected in compliance 
with the contract before shipping." The Aërocar Company refused to 
receive or accept the engines, for the reason that it had had no oppor- 
tunity to inspect them. Plaintiff's proposition to allow the Aërocar 
Company to take its choice between those so shipped and certain oth- 
ers at the plaintiff's factory was declined. Plaintiff accordingly brought 
suit against défendant, the Aërocar Company not having been sued. 
The déclaration contains a spécial count upon the refusai of the Aëro- 
car Company to accept and pay for the engines. It contained also the 
common counts in assumpsit, a bill of particulars under which demand- 
ed payment for "40 motors or engines furnished by the plaintiff to the 
Aërocar Company at $300.00 each, payment thereof being guaranteed 
by défendant." 

Upon the trial plaintiff gave évidence tending to show that it had 
made ail reasonable efforts to sell to third parties the balance of the en- 
gines called for by the original contract, but had failed to the extent of 
the 40 engines shipped. The record is not clear that plaintiff sold to 
other parties more than two of the engines originally contracted to de- 
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fëndarit, or that more than'4'00 out of a total of 500 were ever built, 
the manufacture of "air-cooled" motors having been discontinued, by 
plàintiff' in favor of the "wâtér-cooled." The plàintiff also gave évi- 
dence of an inspection by its own employés of each of the 40 engines 
in question at or within a few days after the dates of the completion 
of the , respective engines, the inspection dates ranging from May 28, 
1906; to September 27, 1906, and being fairly evenly distributed over 
that period. About one-third of the engines were thus inspected pre- 
vious to the agreement of July 7, 1906, and the tast'of them more than 
three mo'n,ths previous to January 1, 1907. Plàintiff also gave évidence 
tending to show that the method of test and inspection used was prop- 
er and effective. The défendant offered testimony tending to show that 
plaintiff's method of inspection did not furnish an adéquate test of the 
power of the engines. There was no testimony that either the Aëro- 
car Company or the défendant had ever seen or inspected the engines 
or been given notice or opportunity to inspect, or to be présent at plain- 
tiff's inspection; or that either the Aërocar Company or défendant 
knewiwhen plàintiff 's inspections were had. At the conclusion of the 
évidence the court, against the defendant's objection and exception, 
struck out ail defendant's testimony, upon the apparent ground that the 
inspections made by plàintiff 's employés at the time of the completion 
of the engines were binding and conclusive upon défendant in the ab- 
sence of f raud, and that there was no évidence of such f raud, defend- 
ant's counsel indeed disclaiming "intentional fraud" in that regard. 

Defendant's motion to strike out the testimony on behalf of the 
plàintiff as to the tests, because made before January 1, 1907, and be- 
cause not made in the présence or with the participation of the défend- 
ant or of the Aërocar Company, and without notice of the making of 
such tests or opportunity to hâve such représentation, was overruled, 
and defendant's request for direction of a verdict in its favor for sub- 
stantially the reasons stated in the motion referred to was denied ; as 
was its request to be perrriitted to go to the jury upon the questions of 
fact whether reasonable efforts were made by plàintiff to sell the en- 
gines, and whether the > engines were manu factured and tested as the 
contract required; and thé jury peremptorily instructed to render a 
verdict for the plàintiff for $12,411.62. The assignment of errors rais- 
es for revièw the action of the court in each of the respects mentioned, 
as well as in other respects not necessary to mention; 

It is obvions that the court could hâve properly directed a verdict for 
the full purchase price only upon -the theory that the Aërocar Company 
had actually accepted the engines. We say this because the measure of 
damages for the refusai of a vendee to accept a eompletely manufae- 
tured -article is not the purchase price, but is the différence between the 
purchase price and the market value at the time and place when accept- 
ance is required. This proposition is too well settled to require élabor- 
ation, or to justify more than the merest référence to authority. See 
Peters vJCoOper, 95 Michi 191, 54 N. W. 694; Yellow Poplar Lum- 
ber Câ.< v< Ghap'man, 74!Fed, 444, 20 C. C. A. 503; Southern Cotton 
Oïl-Go:' V. OHeflin 99iFed; 339,39 C. C. A. 546, and cases cited. 

Thelact; iïdtexisted, that the engines should hâve ;been accepted was 
.«of'sùffi'cieHtîto raisegiliability; for the full purchase price, but pnly for 
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damages for failure to accept. There was no évidence of the value of 
+he engines at the time it is alleged they should hâve been accepted, 
much less évidence that they were valueless. Unless, therefore, it ap- 
peared beyond dispute that the engines were in fact accepted by the Aë- 
rocar Company, the court should not hâve directed a verdict for the 
purchase price, even assuming that the évidence showed beyond dispute 
that plaintif! had used ail reasonable efforts to sell the engines to other 
parties. It is not seriously contended on the part of the plaintiff that 
there was any acceptance of the engines by the Aërocar Company ex- 
cept by virtue of the inspection of the engines by plaintiff's employés, 
as the same were from time to time manufactured. A suggestion was, 
however, made upon the argument that a delivery sufïicient to answer 
the requirements of a sale to that extent might be predicated upon the 
delivery of the motors to the carrier at plaintiff's factory, and the ac- 
ceptance by the carrier. No authority is presented, and we know of 
none, supporting a proposition that the delivery to a carrier chosen by 
plaintiff, witho.ut the vendee's authority or knowledge, constitutes the 
carrier the agent of the vendee to accept the engines, as a sufficient com- 
pliance with the contract, and to waive thereby a right of inspection 
given by the contract. That such delivery does not work out an accept- 
ance by the vendee seems clear. Grimes v. Van Vechten, 20 Mich. 410 ; 
Pope v. Allis, 115 U. S. 363, 372, 6 Sup. Ct. 69, 29 L. Ed. 393. 

Inasmuch as the contract provides that the engines are to be tested 
and accepted at plaintiff's plant, and makes plaintiff's inspection, in the 
absence of the Aërocar Company's inspector, a final acceptance by the 
vendee, an inspection and acceptance at the plant is, unless validly 
waived, a condition précèdent to a right of action for the purchase 
price. Under such a contract the place of inspection i s of the very es- 
sence. It has been repeatedly held that a statement in a mercantile con- 
tract descriptive of some material incident, such as the time and place 
of shipment, is ordinarily to be regarded as a condition précèdent to the 
enforcement of the contract. Among the cases in which this proposi- 
tion has been applied to the place of shipment are Norrington v. 
Wright, 115 U. S. 188, 6 Sup. Ct. 12, 29 L. Ed. 366 ; Filley v. Pope, 
115 U. S. 213, 6 Sup. Ct. 19, 29 L. Ed. 372, In Cleveland Rolling Mills 
v. Rhodes, 121 U. S. 255, 7 Sup. Ct. 882, 30 L. Ed. 920, the proposition 
was applied to the time of shipment. No reason is apparent, and none 
is suggested, why the rule as to the necessity of compliance with re- 
spect to place and time of shipment should not equally apply to place 
and time of inspection. Thèse considérations made it unnecessary for 
the Aërocar Company to make a test and inspection of the engines up- 
on their arrivai at Détroit. 

Plaintiff is thus compelled, in support of its contention that the en- 
gines were accepted by the Aërocar Company, to rely solely upon the 
proposition that the inspection by plaintiff's employés, made from day 
to day, extending over a period of nearly three months, had the force 
of an actual inspection and acceptance by the Aërocar Company, not- 
withstanding the latter had in fact never seen or inspected the engines, 
or been given notice or opportunity to inspect them, or to be présent at 
plaintiff's inspection, nor did it know when plaintiff's inspections were 
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to be had. This proposition rests, as it must, upon the contention that 
it was the duty of the Aërocar Company to hâve its représentative at 
the factory whenever plaintiff should be ready to make an inspection. 
It is undoubtedly the rule that if the Aërocar Company had been repre- 
sentéd by an inspecter as the engines were manufactured and tested, 
and had such engines been allowed to pass without objection, an accept- 
ance would thereby hâve been accomplished under the terms of the con- 
tract so thoroughly as to preclude a subséquent défense of failure to 
meet the warranty. Carleton v. Jenks, 80 Fed. 937, 26 C. C. A. 265; 
Dodge v. Dickson, Manfg. Co., 113 Fed. 218, 51 C. C. A. 175. Such, 
also, would be the effect under the contract in question had the Aërocar 
Company unreasonably neglected or refused to hâve an inspecter pré- 
sent on notice that plaintiff was ready to hâve the inspection made. 
But a construction of the contract requiring the Aërocar Company to 
hâve its représentative at the factory whenever plaintiff should be ready 
to inspect motors in connection with their completion, and which has 
the efféc't of makirig the inspection on the part of plaintiff's employés, 
in the absence of and without notice to the Aërocar Company, amount 
to an accèptance by the latter of the engines, is, to our minds, entirely 
unreasonable. In the first place, the inspection of the 40 engines in 
question (which required at the most, in the case of each engine,' but a 
very few minutes) extended over a period of nearly 90 days, not more 
than 3 engines being inspected on a given day, and the intervais between 
such dates of inspection rànging from one to 15 days. Under the orig- 
inal contract of November 1, 1905, and thé later agreement of July 7, 
1906, the Aërocar Company was given the right to be présent and par- 
ticipate in any test to be made of the engines, and the right to be noti- 
fied of the time of such inspection is necessarily implied. 

As to the 13 engines inspected before July 7, 1906, the Aërocar 
Company cannot be held to hâve accepted plaintiff's inspection as final 
unless it either expressly or by necessary implication waived such no- 
tice and right to be présent and participate, as by refusing or unrea-» 
sonably delaying to appear when notified, or by a course of dealing so 
practically construing the contract as to require the Aërocar Company 
to inspect the engines as manufactured. As before said, there was no 
évidence of the existence of any of thèse features. 

But as to the 27 engines manufactured after July 7th, it is x:lear that 
the Aërocar Company was neither bound nor expected to make the 
inspection uritil after January 1, 1907. Until that time it.could not be 
known with certainty that the Aërocar Company would be called on to 
inspect or accept any of the engines, as it was possible and it was 
hoped that ail might be sold to other parties. An inspection before 
that daté would thus hâve been unreasonable. Moreover, the language 
of the contract of July 7th leaves no room for argument on this propo- 
sition, even as against the Aërocar Company, for the express provi- 
sion is that "ail such motors not exceeding 40 in number remaining un- 
sold January 1, 1907, shall be tested and inspected." 

But as to the défendant the case is, if anything, even more clear, 
for he guarantees the "payment by the Aërocar Company of * * * 
the motors by it to be accepted after January 1, 1907." It is upon 



MALCOMSON V. EEEVES PULLEY CO. 945 

this guaranty that suit is brought, and the plaintiff can recover only 
by bringing his case within its terms, viz., by shbwing motors accepted 
after January 1, 1907, and not paid for. Whether recovery could be 
had for the 13 motors made before July 7, 1906, on showing an actual 
acceptance of them before that date, we need not now discuss, as the 
question may never arise. Had recovery been sought upon the theory 
that the Aërocar Company refused to accept (upon inspection or re- 
fusai to inspect) engines which they should hâve accepted, the rules 
we hâve suggested above, as to the right, necessity, and time of inspec- 
tion, would apply. 

The offer to substitute other engines for those shipped to Détroit 
'in January, 1907, did not affect the defendant's right to stand upon the 
provisions of the agreement as to an inspection and acceptance at 
plaintifFs shops, for the reason that the Aërocar Company was merely 
given an option between the uninspected engines and engines which 
might or might not conform to inspection tests. The sufficiency of 
plaintifFs tests — provided that they were had in good faith— would 
seem immaterial. If the Aërocar Company was not given the oppor- 
tunity to participate in plaintiff's inspection, the latter would eut no 
figure; and if, on the other hand, the Aërocar Company was given 
such opportunity but failed to take the benefit of it, the plaintiff's 
tests (made in good faith) would hâve been conclusive. But as the 
record stood, the court should, without référence to other considéra- 
tions, hâve directed a verdict for the défendant. The conclusions 
reached require a reversai of the judgment. 

The other questions raised by the assignments we pass by as un- 
necessary for considération, in view of the conclusion reached. So 
far as they may be thought to involve error, they would seem unlikely 
to arise upon another trial. 

A question arises whether undei the guarantv of July 7, 1906, the 
défendant could be held liable in an action on account of the refusai 
of the Aërocar Company to inspect the engines, even though such re- 
fusai was unjustified; or whether, on the other hand, defendant's 
liability is limited to a guaranty of the payment of the purchase price 
of such engines as should actually be accepted ; in other words, whether 
the guaranty can be construed as one of acceptance. We suggest this 
in view of the language of the instrument, which is in terms a guar- 
anty of payment of two classes of items : first, the notes given for en- 
gines previously delivered; and, second, the engines "by it [the Aëro- 
car Company] to be accepted after January 1, 1907" , and in view of 
the express release of the défendant from ail liability undet the con- 
tract except as provided by the terms of the guaranty. Inasmuch as 
a détermination of this question is not necessary to a décision of the 
case hère presented, and as it was not defmitely raised in the court 
below and was not discussed in the briefs of counsel filed before the 
hearing in this court, we content ourselves with this référence. 

The judgment of the Circuit Court will be reversed, and a new trial 
ordered. 

167 F.— 60 
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"TREMONT COAL & OOKB 00. v. SHIELDS. 

(Circuit Court of Appeals, Ninth Circuit. March 1, 1909.) 

No. 1,639. 

Masteb and Servant (§ 286*)— Masteb's Liability fob Injuby to Servant— 
Actions— Questions ïoe Jukt. 

In an action by a miner to recover from a coal company for an injury 
caused by the falling bf rock upon him in a tunnel, which he and others 
were running, when he went in to begin his shif t immediately after a blast, 
where the aileged négligence of défendant consisted in not timbering the 
tunnel and in not inspecting it before plaintiff went to work, and défend- 
ant introduced évidence that the tunnel was in rock which did not need 
timbers, and which it was not customary to timber, that it was inspected 
but a few hours before the accident, and that it was the duty of the miners 
theinselves after a blast to sound the walls and remove any rock loosened 
by the blast, the question of defendant's négligence was one for the jury, 
and it was error to charge that it was négligent as matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1010 ; 
Dec. Dig. § 286.*] 

In Error to the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

This was an action for Personal injuries, resulting in a verdict for the plain- 
tiff therein, from which judgment the présent writ of error was brought by 
the défendant in the court below. 

The plaintiff aileged that he was employed by the défendant in the capacity 
of what is known as a "hard-rock or quartz miner," and as such was engaged. 
with other like miners, in running a tunnel in order to reach certain veins 
of coal ; that he and the other miners similarly engaged were working in shif ts 
of eight hours each, two men to a shift, and that plaintiff's regular shift was 
from 11 o'clock at night to 7 o'clock in the.morning; that at ll'oclock in the 
night of' Jùly 27, 1906, the plaintiff went to work on his shif t, in company with 
the other miner on his shift, and that since the plaintiff's last shift of work, 
which ended at 7 o'clock in the morning of that day, "considérable digging had 
been dpne in the face of said drift, and f resh rock and dirt had been exposed 
in the walls and overhead, not visible when plaintiff had quit work in the 
morning, and of which he had no previous knowledge or notice, and which 
rendered s'aid place of work extremely dangerous and unsafe; that the rock 
and dirt dug down by preceding shifts had been allowed to accumulate in 
the drift so as to cover the floor with piles of loose stones and earth, render- 
ing it very difflcult to move about in the drift and impossible to escape in the 
event of caving; that the sides and top of said drift at that point and near 
there, and especially said freshly exposed portion of the top wall, were wholly 
unsupported by any sort of timbers or protection against caving and falling, 
although the same were freshly dug out and unsafe without such timbering 
and supports, and the drift was further obstructed and rendered unsafe and 
dangerous to move about in, or to escape from, by reason of the tracks in and 
along the floor of the drift being blocked up for a long distance with cars that 
had been allowed to accumulate and stand there, and plaintiff avers that, in ail 
of the aforesaid particulars, the défendant was then and there wholly laeking 
and négligent in its due, reasonable, and ordinary care and prudence for the 
safety of plaintiff, and especially in thus falling and neglecting to furnish and 
to maintain à reasonably safe place for him to work ; that within a few min- 
utes after plaintiff went upon duty at the time and place last aforesaid, and 
before he had time to discover the risk and danger of the aforesaid situation, 
or to escape theref rom in the obstructed condition of the drift before described, 
a large and heavy rock in tbe freshly exposed portion of the wall overhead. 
near the face of the drift, suddenly caved and fell in upon him, carrying with 

*For other cases see same toplc & § kumbeh tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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it a large mass of dirt and stones, and completely erushing and burying hini 
beneath their heavy weight, infiicting the wounds and injuries," for which lie 
sued. The answer of the défendant company put in issue ail of the avermeuts 
of négligence on its part, and as affirmative défenses set up assumption of risks 
and contributory négligence on the part of plaintiff. 

Ûpon the conclusion of the plaintiff "s case, the défendant moved for a non- 
suit, which motion was denied, and upon the conclusion of ail of the évidence 
the défendant moved for ah inatructed verdict in its favor, which motion the 
court likewise denied. And, when it came to charge the jury, it took from 
them ail considération of the évidence in respect to the alleged négligence of 
the défendant in thèse words: 

"Now, one of the essentials of the plaintiff's right of action in this case is 
the fact that he was injured. That is not controverted. That does not hâve 
to be proved. That is a fact in the case. Another of the éléments éssential to 
his right of action is that this injury was in conséquence of the dëfendant's 
négligence — négligence amounting to a breach of duty which the employer 
owed to him while in the service of the défendant company. 

"The plaintiff spécifies négligence in a number of particulars. There is a 
controversy as to whether the défendant was négligent at ail, but the plaintiff 
is not required, in order to make out his case, to prove that the défendant was 
négligent in ail particulars speeifïed. If the case is proved as to one particular 
spécification of négligence, which is sufficient in law to create a Uability, it be- 
comes unnecessary for the court and jury to analyze ail of the testimony, and 
détermine as to ail of the other particulars of négligence. 

"Now, when there is a material fact about which there is a controversy, 
which has been so clearly proved as to really amount to an admission and to 
be an uncontrbverted fact in the case, the court is not required to refer that 
to the jury, but may détermine it as a question of law ; and hence in this case 
the court has assumed to décide, as announced yesterday, that as a matter of 
law the défendant has been proven to hâve been négligent in this case. That 
does not authorize you to assume that the court has determined that this de- 
fendant is négligent in ail of the particulars, or with ail the enormity alleged, 
but sufficient to constitute a légal Uability. I hâve no objection to making it 
known to you and to the parties and their attorneys that the négligence which 
appears so clear in this case as to justify the court in making this ruling is 
practically cohfessed by the manner of the défense. The défense in part has 
proceeded upon the theory that the offlcers and superintendents of this mine 
did not know that there was danger at that particular time in the face of the 
tunnel, knowledge which should hâve been known, or the défendant should 
hâve possessed, if there had been that degree of care in Inspection and com- 
petency of supervision which was required in operating a mine which is nec- 
essarily dangerous. That, in connection with the undispùted testimony in the 
case, I think justifies the court, and therefore the court assumed the responsi- 
bility of deciding that this défendant has been proved to hâve been négligent 
by reason of neglect to supervise the work of the employés and to constantly 
inspect the mines, so as to know as often as the shifts were changed the condi- 
tions there, and the degree of danger to which the men going into a place of 
that kind were exposing themselves in going there. 

"Now, that is as far as the court has gohe, and it is not necessary for you 
to go beyond that and détermine ail of thèse questions, whether in a mine of 
this character, a mine of that size, it was a fault on the part of the défend- 
ant company not to organize a force classifled so as to hâve muckers and tini- 
bermeii and miners working according to the established methods of carry- 
ing on opérations in larger mines. That question you do not need to spend 
the time to décide. Various other grounds of négligence are alleged. It is 
not necessary for us to décide whether it was négligence not to support the 
roof and the wajls of this tunnel, eut, as the testimony tends to prove it was, 
through rock or solid formation. 

"Now, in your province of deciding whether the plaintiff shall hâve a verdict 
or net, the ruling of the court has 'simplifiée the case so that it can be taken 
up by the jury and decided acçofding to your détermination of two principal 
questions*': — Vybich the court proceeded to explain were the questions of con- 
tributory négligence and assumption of risks. 
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Except at the entrance, lt was undisputed that the tunnel, so far as lt had 
been constructed at the time of the accident In question, was in sandstcme, 
but the plaintiff and several of the witnesses on his behalf gave testimony 
tending to show that there were some places in it, more or less soft and dan- 
gerous, without timbers. 

The witness Hamilton, who worked on the shift from 7 a. m. to 3 p. m., tes- 
tified, among other things, as follows: "The day Shields was hurt I had work- 
ed from 7 o'clock in the morning until 3 in the afternoon, and put in several 
blasts. We would drlll until time to go off, and would load our holes and 
flre them as we went out, and did not go back to see what the effect of the 
blast was. Q. Mr. Hamilton, what was the condition of the roof at the point 
where you were at work when you left there near the breast of the eut? A. 
I considered it bad. Q. In what respect? A. Danger of caving. Q. Well, I 
will ask you what the character of that danger was, as to being immédiate? 
A. Well, I considered it dangerous right at the présent time. Q. Did you make 
any investigation in référence to it? A. I looked at it; tried to pry a ehunk 
down that I was afraid of. Q. Well, what was it particularly that you thought 
was dangerous? A. Well, I was more afraid of a large stone that there was 
slips around that looked to me like it eut it off, and I was afraid it would fall 
down ; that was before I flred the blast and I tried to pry it down, but could 
not move it; * * * This rock was from 3 to 3% feet from the breast of the 
tunnel. Q,;What was the condition of the roof generally around this rock? 
A. Well, if that rock would stay there, the balance of the rock would stay up 
I think. Of course, you could see other smaller slips, but in that case this 
rock acted as a key, and, if this stayed there, the balance would stay. The 
rock was visible ail of my shift, and I worked under lt from 7 in the morning. 
There were no timbering in the tunnel at that point, nôr anywhere near there. 
Q. I will ask you whether or not in your judgment, based upon your ex- 
périence and observation as a miner, it was a proper and prudent thing to do, 
for the reasonable safety of the men at work in that tunnel, to hâve had tim- 
bers at any point along the distance that you hâve described (between the 
entrance of the tunnel and the place where Shields was hurt) ? A. Tes, sir ; 
it was. Q. Why? A. Because it caved inany times. We ran througa about 
20 or 30 feet back from the breast where Mr. Shields was hurt a short vein of 
coal, and there was soft rock laying next to the coal, and that caved often- 
times in good quantities. Q. That is the point you say that timbers should 
hâve been placed? A. Yes, sir ; that is one point. Q. Were there other places 
in that distance of 150 feet that should hâve been timbered? A. Except on the 
breast. Q. I will ask you whether or not you ever saw a timber crew at work 
timbering there? A. No, sir. Q. Do youknow whether or not the défendant 
company had a. timber crew? A. I don't. Q. Did you ever see any material 
for putting in timbering in, the mine? A. No, sir. Except some that I put in 
afterwards. Q. Did you ever hear any of your fello'w workers ask for timber? 
A. I heard my partner say to the foreman, Mr. Wildiz: 'John, there, had 
ought to be some timbers in hère.' That occurred while we were working 
between where we got this coal slip, and where Mr. Shields got hurt. No tim- 
bers were furnished in reply to this request. Q. Whose duty is it in thé mine 
to investigate the condition of, the roof and the walls, with référence to the 
necessity ft>r timber? A. It is the duty of, the foreman, and also the duty of 
the men working there. If the miner sees a placé in the mine he thinks ought 
to be timbered, ne should go to Mr. Wildiz, and it would be Mr. Wildiis' duty 
either to furnish timbers and instruct the. miners to timber it up, or furnish 
timbermeu ;to <do it. It is the duty of the foreman to see t'o'the clearing away 
of the rock from, the face of a tunnel after it has been blasted. I visited the 
place where plaintiff was injured before any work had been done there the 
next morning, and found the rock that I had seen in the roof laying on the 
floor of the tunnel with loose rock under it," 

The witness Carlsou, who worked on the shift immediately prëceding that of 
the plaintiff, testifled, among other things, as follows: ^'1 was employed there 
when Shields was hurt. I was on the afternoon shift from 3 to 11. Mr. Ham- 
ilton and his partner were just ahead of me, and Mr. Shields and Mr. Gillls 
followed me. The day Shields was hurt I, worked from 3 to 11, breakihg rock 
in the tunnel. When I went off duty at 14 o'clock that day, the roof was prêt- 
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ty bad. It needed timber ail right. It was not so bad that a man could not 
work there, but then it was bad enough. It was llable to corne down any time. 
Just before going off that shift, we flred six or seven blasts in the face of the 
tunnel. The roof was in a bad condition. Not very safe for a man to work 
there unless it was timbered. Q. I will ask you whether that tunnel was tim- 
bered any point from the entrance to the place where the injury occurred. A. 
The entrance to the tunnel ; yes, sir. Q. Were there any timbers at any point 
between the entrance and the point where this accident occurred? A. There 
were a few sets. Q. Whereabouts were they? A. They were at the entrance. 
Q. From that point, a distance of about 150 feet, to where Shields was hurt, 
were there any? A. No, sir. Q. From your expérience in mines I will ask you 
whether for the reasonable safety of the men it should hâve been timbered? 
A. Yes, sir. Q. From the character of the roof in the tunnel at the point 
where the accident occurred, and the intervening distance between the en- 
trance and where the accident occurred, what ought to hâve been done that was 
not done for the reasonable safety of the men working there? A. Timbered; 
that is the only thing. The timber should hâve been put in in regular sets, 
two posts and a cap. During the time that I was at work there, I was not 
furnished with any timbers, and did not see any about there. I asked Mr. 
Wildiz for timbers several times, and he said that the timbers would be down 
there, but I never saw any. I asked for timbers the last shift before Mr. 
Shields came on the day he was hurt. I wanted to fix up that place where Mr. 
Shields got hurt. Mr. Wildiz said that timber was not necessary. * « * 
When I went on duty at 3 o'clock in the afternoon, I noticed a large rock in 
the roof of the tunnel near the breast, and called the foreman's attention to 
it. Mr. Wildiz was the foreman. That was before 4 and 5 o'clock. Q. What 
did he do and say, if any thing? A. Well, he sounded the rock, and pro- 
nounced it safe. The rock did not look very safe to me. This rock was about 
2% or 3 feet from the breast of the tunnel when I last saw it. There were two 
seams, and the end of the rock was hanging down. That was what I was 
afraid of, that it would be liable to drop at any time, and there was water 
seeping through the seams, and it was eut off in front. The blastlng that 1 
did on the last shift would naturally jar the rock, and make it more danger- 
ous. When I came oft the shift at 11 o'clock, I saw Mr. Shields and Mr. Gillis 
in the bottom of the slope, coming down, as I was on my way up. Each shift 
would drive the tunnel on an average of about eight inches to a foot. I would 
go in at 3 in the afternoon and drill holes in the rock during the eight hours 
of my shift, and, when I got through drilling, would put powder in the holes 
and light the fuse and leave the mine. The rock might hâve fallen on my 
shift, but, to the best of my judgment, I did not think it would. If I had be- 
lieved it would, I would hâve timbered it. I never saw any timbermen there, 
and supposed we had to do our own timbering. It was not necessary to take 
the rock down, but, if it had been taken down, it would be the foremen's 
place to say so when we notified him." 

The witness Gillis was on the same shift With the plaintiff, and he testified, 
among other things: "I was présent when, the accident happened to Mr. 
Shields, and was his partner on that shift. Mr. Carlson and his partner were 
on the shift immediately preceding us, and Mr. Hamilton and his partner pre- 
ceded Carlson. The day of the accident Mr. Shields and I went on at 11 p. 
m. Q. Just explain when you went in the condition you found existing there 
and what happenedV A. I went into the tunnel where we were working and 
found the roof in very bad shape, at a point about 3% or 4 feet from the face 
of the tunnel. I went in a few minutes ahead of Mr. Shields, and was ex- 
amining that place with my light, when Shields came in, and I told him that 
this roof looked dangerous, and that he had better proceed to examine it and 
secure it if possible. And, while I was examining it, Mr. Shields hung his 
light a little further on the left-hand side of the tunnel, looking in, and turned 
as I spoke, and said he would go out and get the hammer, meaning an eight- 
pound hammer, to pound the roof ail over. I told him that I had carried in 
the hammer, and that it was hère. Mr. Shields turned around to get the ham- 
mer when the roof dropped. A pièce of rock dropped and threw Shields down 
and hit me a little on the head, and threw me over on the side and eut my 
head, and dazed me, and knocked my lamp out of my cap, and it didn't go out, 
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ma I pickédihy lanip up, and heard Mr. Shields say: 'For God's sâke, take 
this off from me.' When I staggered up dazed, there was another fall of rock, 
and Ilooked around in a dazëd condition, and Mr. Shields was under the rock." 

On the other side, and in behalf of the défendant couipany, Wildiz testined 
as followsc >■ "I am thé John Wildiz whô has been referred to by the witnesses 
in this case as having been superintendent for the Tremont Goal & Coke Com- 
pany at the tlmé Pat SMelds was injured. The entrance to th&t tunnel was 
about 12 feet, and the rock is a kind of black rock, which is not solid, and 
that Is the reâson I had to put three sets of timbers in tiers to hold it up. 
That is right at the mouth of the tunnel. And, as soon as we got through 
there, We strûck sand rock, solid as a bell ail the way through, with the ex- 
ception ot « little seam or water crack that never softened the rock any. In 
ground like that we had in that tunnel, it never did need any timbers, and 
never will need any timbers. I hâve worked in coal mines ail my life, going on 
to 27 or 28'years now. My mining has been cotiflned to coàl mines, rock tun- 
nels, andlaying track. I started in as a mucker and laid track for many 
years as boss track layer, ànd was foreman and superintendent. In driving 
a tunnel such as thiS one by blasting, we must expect that some rock or rocks 
will be jatred loose, and, when the shot goes off, that leaves loose rock. A 
man has to go there with a pick or certain tools and pull that down and ex- 
amine as he ; goes. If a miner knows anything about mining, he will take a 
pick or certain tools so that he can reach ahead of him as he goes and examine 
the roof and sides a certain distance from the place whére the charge is lo- 
eatèd. Of course, every miner will expect that something may be loose and not 
safe for him to go in unless he examines the place or falls, and as he goes with 
the pick, he can rap and tell what is loose and what is solid. The miner should 
not gb right ihto the face without making preliminary tests as he proceeds. 
because they are not safe, for there may be: something hanging down that 
wants to be taken down ôr secured before going too far, and by going straight 
in hetakes chances cértaihly, not knowing what may be ahead of him. It is 
just like if we walk in the dark, we may fall down in a hole. I heard the 
testimony of Mr. Carlson yesterday that he asked me for timbers on the 
shift before Shields was hurt. Mr. Carlson dld not make such à request of 
me. Mr. Grillis did not ask me for timbers for a place in this tunnel near the 
entrance.' I never was asked for any timbers there, because we had timbers 
iaying there. I never intended to put in square sets becattse they would not 
need them. I was inside foreman at that time, and had charge of the work in 
the tunnel and control over ^hese men, and whatever was to be done in that 
tunnel I had the gênerai direction of it. I was last in that tunnel between 3 
and 4 o'clock of the saine afternoon of the day on which Mr. Shields was hurt, 
ahd went cleàr through the tunnel to the breaBt where the work was going oh, 
as it is my business to do." 

Three other witnesses, Roberts, Marquette, and Morris, testified on behalf of 
the défendant. Roberts testined, among other things, as follows: "I started in 
working as a miner when I was a boy 11 or 12 years old and am now 49, and 
hâve had about the saine expérience that Pat Shields has had. I hâve been 
through thls tunnel. I was last in it about two weeks - ago. I exainined the 
formation of the rock at thé place where the accident oceurred, and from 
there to the entrance. I regard that as good saf e tunnel from the entrance ail 
the way through. The rock had not changed any up to the time I went in 
there a couple ôf weeks ago. It was sandstone rock. My expérience on the 
ground has been quite a great deal in both roek and coal. I hâve seen a good 
deal of it, and hâve seéri the sanie kind of work, and I can take anybody to see 
the saine work at the présent time in the Wilkerson Coal & Mining Company'» 
mines. They Tiad làrgef tunnels and ldrger tunnels that are standing there for 
years in the saine kind ôf gfouhd; and are just as firni as the day they were put 
through; ' Tnk mine is about a half a mile from the deféndànt's mine. The 
ôther tunnels 'Itefer to are'not tiinberedi "M'y past expérience shows that 
ïhéy doh't tiihbèr Such xV'ork 1 ordinarily. ; I heard the next day after the acci- 
dent that theré had been à mah hurt there, and my partner and I out of curi- 
bsity went ihto see what kind of a lookïng place it was. If I was blasting 
rock in a tnniiei, I never go in there uhtll' the smoke IS cleaned out, and gèn- 
«rally tàke my pick with me and examine' the ground as 1 advance as care- 
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fully as I can. I take my pick, and tap the roof ail around to see lf It is solid, 
or lf there has been any shake around there from the shot which I left, and 
advance that way untll I reach the face. If it is solid ground llke that was, 
the rock is liable not to be eut back from the face. Under ordinary circum- 
stances, it is liable to shake a little pièce most anywhere. There might be a 
little pièce that a man would overlook. There would be a liabllity of rock 
falling from the center as a rule, but would not look for much coming off the 
si des." The witnesses Marquette and Morris gave similar testlmony to that 
of Eoberts. 

Blattner & Chester, L. B. Da Ponti, and Shepard & Flett, for plain- 
tiflf in error. 

Dudley G. Wooten, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). It is not 
our province any more than it was that of the court below to weigh 
the conflicting statements of the witnesses upon the question of the al- 
leged négligence on the part of the défendant. That was for the jury 
to do, under appropriate instructions from the court. The company's 
superintendent in his testimony, as has been seen, denied that any 
timbers had been requested of him, asserted that there were timbers 
on hand for use when needed, that the tunnel, except at the entrance 
thereto where timbers were placed, was in sandstone, and needed no 
timbers, and that he had carefully inspected it as late as 3 o'clock 
of the afternoon preceding the plaintiff's in jury. The testimony of 
the witnesses Roberts, Marquette, and Morris also tended to support 
the déniai of the defendant's alleged négligence. To what extent the 
jurors were the proper judges. 

That question, lying as it does at the foundation of the case, having 
been taken from the jury by the court below, the judgment must be, 
and accordingly is, reversed, and the case remanded for a new trial. 



MARRIN v. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit February 27, 1009.) 

No. 20, October Term, 1908. 

1, CRIMIÏïAL LAW (I 751*)— TbIAL— MlSCONDUCT AlTEOTING JUBOKS— READING 

Newspapeks. 

While the fa et that jurors, engaged In the trial of a criminal case, 
hâve read newspaper articles relating to the case which were highly im- 
proper and calculated to préjudice the défendant will justify the court in 
its discrétion in permitting the withdrawal of a juror and a continuance of 
the case, it is not an abuse of discrétion to refuse to do so where such 
jurors, on .being interrogated, déclare that the articles read would not 
influence them in arriving at a verdict. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dlg. §>751.*] 

2. Ceiminal Law (§ 1137*)— Appeal and Eerob— Review— Waiveb of Ebeoe. 

Where counsel for a défendant on trial for a criminal offense moved for 
the withdrawal of a juror and continuance of the case on the ground that 
the jurors had read newspaper articles during the trial calculated to préj- 
udice the défendant, but after the examination of the jurors and consulta- 

•For other cases see same topte & § numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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' tion with his client, announced that he would not press the motion but 
that défendant put himself : in the hands of the court, he was bound to ac- 
cept the coiirt's décision and cannot assign the overruling of his motion 
for error. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 1137.*] 

3. CONSPIRACY (§ 43*) — CONSPIRACY TO DEFRAUD BY THE USE OF THE MAILS — 
AVERMENT OF FRAUDULENT PuBPOSE— VaRIANCE. 

While In an indictment, under Rev. St. § 5440 (U. S. Comp. St. 1901, p. 
3676) for a conspiracy to make use of the mails pursuaut to a scheme to 
defraud, a fraudulent purpose must be averred and proved, and where a 
purpose to defraud two jointly is charged, it rnust be proved as laid, yet 
where the sending of indiyidual letters to parties named is charged in the 
indictment in différent counts, an averment in gênerai terms of an intent 
to defraud thèse parties does not necessarily import that the conspiracy 
contemplated a joint defrauding of the whole number named ; the parties 
not being in business together oi jointly interested in the property which 
It was the aim of the conspiracy to secure. 

[Ed. Note. — Foi other cases, see Conspiracy, Bec. Dig. § 43.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

For Opinion of court below on rule for a new trial, see 159 Fed. 
767. 

V. Gilpin Robinson, for plaintiff in error. 
J. Whitaker Thompson, U. S. Atty. 

Before DALLAS andGRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBAUD, District Judge. The défendant was convicted of a 
conspiracy to defraud by the use of the mails. He was engaged with 
others, in conducting what was known as the "Storey Cotton Ex- 
change," with which a large number of persons in différent parts of the 
country were induced by correspondence to intrust their money for 
the purpose of speculating in cotton, upon highly inflated expectations, 
skillfully aroused, of altogether impossible profits; the United States 
mails being used to advertise and carry on the business. The fraud- 
ulent character of the enterprise and the defendant's connection with 
it were abundantly shown, and the only question is whether he was 
duly convicted. The case was one of considérable public interest, 
in view of the extended character of the swindle, and the number of 
persons affected, and prominent reports of it appeared in the Daily 
Press of Philadelphia, where it was tried. In the main thèse were un- 
objectionable, although some of the papers were not so circumspect 
as they might be. But in one, which arrogated to itself the crédit of 
having unearthed the frattd and brought the détendant and his as- 
sociâtes to justice, highly sènsational accounts were indulged in, com- 
menting on and distorting the évidence, as well as referring to mat- 
ters of which no évidence was given, in a way that was calculated to 
préjudice the défendant, and to impede the administration of justice 
by standing in the way of a fair and impartial trial, and they might 
well hâve been made the ground of proceedings for contempt. The 
défendant took no notice of thèse articles for a time, but, growing 

•For other caseB see aame topic & § number In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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worse as the trial progressed, it was finally concluded by his counsel 
that they ought not to be passed over, and they were accordingly 
brought to the attention of the court by a motion to withdraw a juror 
and continue the case. The trial was thereupon stopped and the 
jurors interrogated, by which it appeared that six of them had seen 
and read some, if not ail, of the articles complained of. But the rest 
had not; and ail who had with one accord declared that they were 
not and would not be influenced by them, taking the évidence as given 
by the witnesses, and not from the newspapers. Upon this showing 
the defendant's counsel, after consulting with his client, announced 
that, although indignant at the occurrence, he would not press his 
motion, but would put himself in the hands of the court, as he ex- 
pressed it. The motion was thereupon overruled, and the trial pro- 
ceeded with; and, having resulted in a conviction, the case is now 
brought hère on error. 

As already stated, the newspaper articles complained of were out- 
rageous in character, and the indignation of counsel with regard to 
them was fully justified. But the action of the court must neverthe- 
less be sustained in overruling the motion. While it was within the 
discrétion of the trial judge to withdraw a juror and continue the 
case, he was certainly not required to do so in the face of the déclara- 
tion by the jurors who had read the articles that they would hâve no 
influence with them in arriving at a verdict. Even where a juror on 
his voir dire, in a homicide case, where the rules are held the strictest, 
admits to having formed an opinion as to the guilt or innocence of the 
accused from reading newspaper accounts of the transaction, and 
that opinion is so fixed that it would take évidence to remove it, yet, 
if the juror, at the same time, is able to say, and the court is so con- 
vinced, that if sworn as a juror he can discard this opinion and décide 
the case solely on the évidence as it is given by the witnesses, he is 
qualified to act, and a challenge for cause will not be sustained. 17 
Am. & Eng. Cyc. Law, 2d Ed. 1147 ; Commonwealth v. Spahr, 211 
Pa. 542, 60 Atl. 1084. This being the rule in selecting a jury before 
trial, much more is it to prevail afterwards, when the évidence is ail 
in, and the case is about to go to the jury, and the complaint is that 
they hâve been exposed to improper newspaper influence, the effect 
of which upon them they explicitly deny. It is true that it may be 
a question how far a person is able to measure or dispel the bias to 
which he has been subjected, particularly in the case of articles so 
virulent and persistent as hère. But, there being no other test, the 
matter has largely to be submitted to his own judgment ; and, where 
attention has been called to it by an investigation such as was con- 
ducted hère, even the ordinary juror, and much more the conscientious 
one, would be careful to try and exclude any suspicion of influence, 
with a reasonable chance of success. It was therefore a matter for tbe 
court in its discrétion on the showing made to grant or refuse the 
motion to withdraw a juror. It was not bound to do so, so as to make 
a refusai of it an abuse of discrétion of which we can lay hold. 

It is said, however, that the court did not exercise the discrétion 
vested in it, as is shown by the opinion denying a new trial, where it 
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is admitted tîiat the articles were calculated to préjudice the défendant, 
and that he would hâve been entitled to hâve a juror withdrawn if he 
had insisted on it; the mistake being made by the court in supposing 
that he did not. But it is clear from the record that the défendant did 
not press his motion, if, ind'eed, he did not in effect withdraw it. The 
court so understood it, as appears from the opinion referred to, which, 
if capable of being resorted to foi one purpose, is admissible generally. 
Nor is this at variance with the record proper. As is there shown, 
after the examination of the jurors had disclosed that, according to 
their statement, the hewspaper articles had had no effect upon them, 
it was said by Mr. Robinson, addressing the court : 

"I am put in an exceedingly délicate position, and so is the défendant. He 
says that' in the face of the assurance that is given by the jury he does not feel 
as if he ought to press for the withdrawal of a juror. Of course, he could 
not say anything else. But it puts me, and it puts him, and it puts the jury, 
in an exceedingly délicate position. And we are in the hands of the court." 

There was more that followed, but this is the substance, and we do 
not need to quoté further. The gist of it ail is that the motion to 
withdraw a juror and stop the case was not pressed. And this, as 
it now appears by the statement of counsel made at the argument, was 
not done on his own resppnsibility, but advisedly, after going over 
the matter ahd weighing the conséquences with his client. It was 
conceived, as he frankly says, that there was a chance for an acquittai, 
and they coricluded to take it, rather than hâve the trial go for naught, 
only to hâve in the end to face another jury. Having thus taken the 
chance of success, why should not the défendant in justice be held 
to it? Or why, because he is disappointed in the resuit, should he be 
allowed to retract in the hope of a différent outcome on another trial ? 
As already stated, as the resuit of polling the jury, it was announced 
by counsel, after consulting with his client, that the motion under 
considération was not pressed, and that the défendant put himself in 
the court' s haiids. What could this mean, except that he was willing 
to abide by whâtever the court decided ; if to continue, he was con- 
tent, or, if tb go on, he was equally so? He could not déclare, as he 
plainly did, that he did not press for a continuance, and now insist 
on it. He was called upon either to require the court to protect him 
against what had happened or to accept without demur its action in 
the premises, and the adoption of the one was an abandonnant of the 
other. Spreckles V. Brown, 212 U. S. 208, 29 Sup. Ct. 256, 53 L. 

Ed. . Had a juror been withdrawn after the announcement of 

counsel, the défendant with not a little show of reason' might hâve 
contended, upon a subséquent arraignment, that it was not at his 
instance that à juror had been withdrawn, but that the court had 
acted upon its own responsibility, and that he could not in consé- 
quence be put again in jeopardy. And he cannot expect us to sanc- 
tion that which would lead to any such possibility. But, aside from 
that, having put himself on record, as not pressing for a continuance, 
he cannot assign for error that a continuance was. not had. 

It is said, however, that even after the remarks of counsel, which 
-hâve been alluded to, further testimony was taken, and an exception 
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noted by the court at the close upon overruling the motion. This is 
true, and it introduces the only uncertainty. It is not clear just how 
or why it so happened. But an exception was not asked by the de- 
fendant, but was apparently noted by the court of its own motion out 
of abundant caution, so that, if the defendant's rights were found to 
hâve been prejudiced in any respect, they might be protected. It is 
not to be taken as indicating that the motion was overruled against 
the defendant's protest, which in the face of his previous submission, 
it clearly was not. And not, under the circumstances, having been 
prejudiced in any way by the action of the court, as we look at it, it 
saved nothing which he can now set up. 

The only other matter which it is necessary to notice is the ques- 
tion of variance. As already stated, the offense charged in the two 
indictments, as to which this is claimed, is conspiracy; the conspiracy 
speçified being the carrying out of a scheme to defraud by the use of 
the mails. A conspiracy to commit an offense against the United 
States, if followed bv an overt act, is its'elf a crime. Rev. St. § 5440 
(U. S. Comp. St. 1901, p. 3676); Grunberg v. U. S., 145 Fed. 81, 
84, 76 C. C. A. 51. And, as is well known, the use of the mails to de- 
fraud is criminal. Section 5480 (U S. Comp. St. 1901, p. 3696). 
Why it was necessary to combine the two in the présent instance, a 
scheme to defraud being a conspiracy in efïect, and the overt act, 
the carrying of it out by means of the mails, being the substantial thing, 
does not appear. But we must take the charge as it stands, and the 
only question is whether there was a departure from it in the proof. 
As charged in the first indictment, the scheme was directed to the 
defrauding of three persons, naming them, évidence being offered as 
to only one, and in the second, to the defrauding of four, évidence 
being offered as to but two. It is contended that the désignation of 
the persons to be defrauded is of the essence of the offense, and must 
therefore be proved as laid, and that the proof hère only going to a 
part of them the conviction cannot be sustained. 

By section 5480, by which the use of the mails in a scheme to de- 
fraud is made a crime, it is the depositing in or the taking out of a 
letter, pursuant to such scheme, that is the offense ; or, in other words, 
it is not the scheme, but the acts done under it, that are the concern 
of the law. In re Henry, 123 U. S. 373, 8 Sup. Ct. 142, 31 L. Ed. 
174; In re De Bara, 179 U. S. 320, 21 Sup. Ct. 110, 45 L. Ed. 207, 
Francis v. U. S., 152 Fed. 155, 81 C. C. A. 407. And a conspiracy to 
commit such an offense is a confederating together of two or more 
persons to carry out a scheme of that kind in that way. The use made 
of the mails in the sending and receiving of letters is thus the ma- 
terial thing, and not, except as a matter of inducement, or aggravation, 
the magnitude, of the fraud, whether extending to many or to few. 
No doubt a fraudulent purpose must be averred and proved. But, 
the letters sent being the substance of the offense, and the sending of 
individual letters to parties named having been charged in the indict- 
ment in différent counts, an averment in gênerai terms of an intent 
to defraud thèse parties does not necessarily import that the conspiracy 
çonj-emplated a joint defrauding of the whole number named. This 
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might be the case where two or more parties were in business to- 
gether or jointly interested in property which it was the aim of the 
conspiracy to secure. And the charge of a purpose to so defraud them, 
even with the relaxation in criminal pleading, which now obtains, 
would doubtless hâve to be proved as laid. Commonwealth v. Harley, 
7 Metc. (Mass.) 506 ; Commonwealth v. Kellogg, t Cush. (Mass.) 473. 
But the letters relied on in the présent instance were individual and 
several, and the parties to whom they were addressed had no connec- 
tion with each other, business or otherwise, so far as is shown. And 
the sending of the letters to them being charged in différent counts, 
and constituting the overt acts for which the défendant was held, the 
individual purpose in each sufnciently appears, which the mère joining 
of the parties together in the gênerai allégation that the scheme as 
contemplated by the défendant and his associâtes embraced them ail 
is not, in our judgment, sufficient to overcome. The défendant in 
every prosecution is entitled to be informed by the indictment of the 
offense which he is to meet, and to hâve it so described and identified, 
that he will be protected from having to défend against it a second 
time. But we are not persuaded that the présent indictment does not 
fulfill thèse requirements, or. that the défendant or any one else would 
be misled, to his hurt, into the idea that a joint, and not an individual, 
defrauding of the parties named was charged. The government was 
at liberty, therefore, to stop short with proof as to either of the parties 
as to whom letters were mailed without any showing as to the rest, 
and the charge of variance, which is based on this, cannot be sustained. 
The judgment is affirmed. 



CRUCIBLE STEEL OO. OF AMERICA v. MOEN. 
(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

No. 1G4. 

1. Appeal and Error (I 1045*) — Rbview — Impaneling Jury — Overruling 

Challenge. 

The overruling of a challenge to a juror for favor because of his inti- 
mate acquaintance with one of the benefîciaries for whom plaintiff sued 
as trustée held not réversible error, where the fact of such person's in- 
terest in the case was only disclosed after the jury had been sworn and 
the remaining members of the panel excused, by a re-examination per- 
mitted to defendant's eounsel, who, without excuse shown, was not prés- 
ent when the jury was impaneled. 

[Ed. Note. — For other cases, see Appeai and Error, Dec. Dig. § 1045.*] 

2. Trial (§ 48*)— Evidence Admissible in Part. 

The exclusion of ail of a bundle of letters, offered in évidence, without 
any attempt to show how any of them bore on the issues, was proper, 
where niany of the letters were incompétent, especially where but little 
light could hâve been thrown on the case by the admission of any of them. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 120; Dec. Dig. § 
48.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

«For other cases see same topic & § number in Dec. & Am. Digs. 1907 to aate, & Rep'r Indexes 
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Maclntyre & Davis (William J. Wallace and William B. Ellison, 
of counsel), for plaintiff in error. 

Frederick Dwight (Hector M. Hitchings, of counsel), for défend- 
ant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The action was brought to recover the bal- 
ance due upon a contract made October 16, 1901, between the Moss- 
berg & Granville Manufacturing Company and the Crucible Steel 
Company — the défendant below — whereby the former company agreed 
to manufacture for the latter, certain wire drawing machinery and 
rolling mills, with appurtenances, for the agreed price of $48,470. 

The complaint allèges that the Mossberg Company performed ail 
the conditions of the agreement, including certain extra work to the 
amount of $3,600, for which the défendant agreed to pay and that 
payment of the balance, $18,874.99, was demanded and refused. There 
was also a claim for three articles alleged to be worth $38.50. 

The entire cause of action was duly assigned to the plaintiff. 

The answer contains a gênerai déniai, and, for a separate défense, 
allèges a counterclaim of $24,000, stated in the following averments: 

First: That the Mossberg Company agreed to complète the work 
within six months from October 16, 1901, and warranted that the 
machinery should be free from defects and able to perform the work 
required. 

Second: That work was thereafter done and the machinery de- 
livered for which défendant paid the sum of $33,403.89. 

Third: That when an attempt was made to operate said machinery 
it was discovered that it was inferior in quality and latently defective 
and it was thereupon rejected by the défendant. 

Fourth: That the machinery was not delivered until long after the 
expiration of the six months as aforesaid, greatly to the damage of the 
défendant. 

By reason of the alleged delay, and defects in the machinery fur- 
nished, the défendant allèges damages in the sum of $24,000, for 
which sum judgment is demanded. 

The first question argued relates to the refusai of the court to allow 
a challenge to the fifth juror for favor. 

The cause was called for trial on the morning of Thursday, October 
24, 1907, and both parties answered ready. There was a cause on 
trial, which, it was expected, would last until 2 o'clock but, in fact it 
took the entire afternoon. In order to accommodate the jurors, who 
were anxious to be excused, the judge consented to impanel a jury 
at once in the case at bar as he was thus enabled to excuse the jurors 
not actually engaged until the following Monday. The représenta- 
tive of Mr. Davis, counsel for the défendant, was instructed by the 
judge to notify Mr. Davis to appear in court and attend to the sélec- 
tion of the jury, he did not appear and the record does not présent 
any valid excuse for his failure to do so. It does show, however, 
that he did appear immediately after the jury had been impaneled. 
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The counsel for plaintiff and his witnesses had then left the court- 
room. 

When it became évident that the defendant's counsel would not be 
présent the judge examined the jurors in his behalf and asked them, 
it would seem, every question necessary in a civil action. They were 
then sworn and' excused until the next day. 

After the opening of the court on Friday morning the defendant's 
counsel asked permission to examine the jurors and thus discovered 
that the fiith juror was intimately acquainted with one of the bene- 
ficiaries, under the trust ass^gnment. But for this examination the 
jurors would not hâve known who thèse beneficiaries were. No ex- 
igency of the trial required the disclosure of their names. The chal- 
lenge was for favor, and we think it was properly overruled. Of 
course it is easy to see that after the disclosure was made and the 
challenge overruled the defendant's counsel was placed in an exceed- 
ingly embarrassing position — no additional jurors were in court and 
his right to. a peremptory challenge was gone. 

It must not be forgotten that the difHculty arose from the initial neg- 
lect to hâve some one in court to represent the défendant. 

We can readily understand that the defendant's counsel might hâve 
felt himself aggrieved by being compelled to proceed with a juror he 
had challenged, and, perhaps, a suggestion from the court, that a tales- 
man be summoned or that the cause proceed with 11 jurors would hâve 
been assented to by the plaintiff' s counsel and thus hâve relieved the 
situation. . However, the ruling complained of dues not constitute ré- 
versible error. . . ' . . ■ 

No one.who has presided for any length of time at jury trials in the 
city of New York can ignore the fact that the convenience of jurors, 
witnesses and counsel are constahtly conflîcting and that in order that 
the business mày proceed in an orderly and harmonious manner the 
judge is frequently compelled to make dispositions of causes which 
are satisfactory to ail interests at the time but which, as subsequently 
appears, occasion inconvenience and .possibly hardship to some of the 
parties concerned. 

It is mànifest that in ordering the jury impaneled on Thursday the 
trial judge; was exercising his '. discrétion for the accommodation of 
the greatest number and he could not hâve foreseen the subséquent 
complicatrons. "■. .■•", ' ■> • ,•'■:' 

We were much impressed at the argument by the contention that 
there was errbr in thei ; exclusion of the correspondence between the 
parties beginning November 11, 1902, and ending April 27, 1903, but 
an examination of the letters has convinced us that they were properly 
excluded. ' 

While the witness Clark was being examined, and after the coun- 
sel for défendant had introduced a letter from the Mossberg Com- 
pany, which ; was received and mafked in évidence, he handed to the. 
court a package containing 26 lettéfs and telegrams, 16 bf which were 
written by the défendant and 10 by Mosâberg Company with the state- 
ment that he desired to ofïer them in évidence. 
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The testimony of Mr. Clark continuée! for some time, when, as the 
record shows, the following occurred: 

"Mr. Davis: Were any of those letters marked as admitted? 
"The Court: They are simply a erimination and récrimination * * * 
and they are each rejected with an exception to défendant as to eaeh letter." 

It appears, then, that this mass of correspondence covering 21 
printed pages was handed to the court with no word of explanation. 
After the court had ruled the letters out as containing nothing but 
charges and countercharges, his ruling was accepted without any ef- 
fort to point out where, in this mass of chafï, the wheat was to be 
discovered. 

Without a doubt much the larger part of this correspondence was 
incompétent, if any part of it bore on the issues it was the duty of 
counsel for défendant to point it out. The rejection on this ground 
alone can be upheld. 

We should, however, hesitate to rest the ruling solely on this ground 
if we were satisfied that any substantial injury had been done the de- 
fendant by the rejection of the letters, but we are convinced that they 
throw little, if any, light on the questions involved. 

The contract was in two parts. 

First : The Mossberg Company agreed to make for the défendant 
10 machines for drawing high-carbon crucible steel wire pursuant to 
spécification. The warranty as to thèse machines was as follows: 

"We guarantee the above machines to be free from defects in workmanship 
and material, and to draw the following sizes (naming them) of crucible and 
hign carbon steel wire at usual speeds, réductions and material." 

Second : The Mossberg Company agreed to make for the défend- 
ant 34 rolling mills. The warranty as to thèse was as follows : 

"We will guarantee the above macliinery to be free from defects in material 
and workmanship." 

That the machines were made in accordance with the spécifications 
hardly admits of a doubt, and the principal question regarding the 
drawing machines was whether they were capable of drawing the wire 
as indicated; the Mossberg Company contending that the tests to 
which they were subjected were unfair and not "at the usual speeds, 
réductions and material." 

As to the rolling mills the question debated was whether they were 
free from defects in material. Defects undoubtedly existed in the 
steel, but, as this was furnished by the défendant, the Mossberg Com- 
pany was not responsible unless they should hâve discovered the de- 
fects by a reasonably skillful external examination. 

Bearing in mind, then, the issues between the parties we are un- 
able to see how the rejection of the letters prejudiced the défendant. 
As before stated, the great bulk of the correspondence was from the 
défendant and it must be admitted, generally, that after a dispute has 
arisen a party cannot, in this manner, make évidence for himself. 

The facts were ail proved and we hâve been unable to discover a 
single fact of importance stated in this correspondence which was 
not established by the testimony of the witnesses or by other letters 
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and documents in évidence. This being so, the déductions of parties 
based upon thèse facts and their opinion of each other's conduct was 
wholly immaterial. 

We hâve examined the other exceptions argued and think none war- 
rants a reversai of the judgment. 

The questions above referred to were presented to the jury in a 
clear and impartial charge which stated with perfect fairness the con- 
tentions of the parties. 

The judgment is affirmed with costs. 



MDNSON S. S. LINB v. MIRAMAR S. S. CO., Limited. 
(Circuit Court of Appeals, Second Circuit. February 23, 1909.) 

No. 102. 

Admiralty (§ 106*)— Apr'EAi.-rTïHAL of Cause Anew— Parties. 

An appeal in admiralty from a District Court to the Circuit Court of 
Appeals opens the whole case for trial de novo in the appellate court sub- 
ject to its rules, and the fact that one party did not appeal does not pre- 
clude the court from directing the entry by the District Court of a decree 
more favorable to him. 

[Ed. Note. — For other cases, see Admiralty, Cent Dig, 8 721 ; Dec. Dig. 
§ 106.* 

Nature of hearing on appeal, admission of new proof, see note to The 
Venezuela, 3 0. 0. A. 322.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 166 Fed. 722. 

Charles Haight, for the motion. 
C. R. Hickox, opposed. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. In this case we lately affirmed (166 Fed. 
722) the decree of the court below, saying at the same time that, al- 
though the District Judge did not allow the libelant, appellee, as much 
as he was erititled to receive, he could not complain because he had not 
appealed. He now moves that we modify this décision on the ground 
that, an appeal in admiralty being a new trial, it makes no différence 
that he did not appeal. Irvine v. Hesper, 122 U. S. 256, 7 Sup. Ct. 
1177, 30 L. Ed. 1175. In that case the District Court awarded $8,000 
salvage to the libelants, who appealed to the Circuit Court. Though 
the claimant did not appeal, that court reduced the award to $4,200. 
The libelants then appealed to the Suprême Court, which affirmed this 
decree; Mr. Justice Blatchford saying at page 266 of 122 U. S., at 
page 1181 of 7 Sup. Ct. (30 L. Ed. 1175): 

"The claimants not ha ving appealed to the Circuit Court, it is suggested that 
they are liable for at least the amount awarded by the District Court, and 
that the Circuit Court could not reduce that amount, but had jurisdiction, on 
the actual appeal, only to increase it. It is well settled, however, that an 

•For other cases see same topie & § numbeh lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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appeal in admiralty from the District Court to the Circuit Court vacates al- 
together the decree of the District Court, and that the case is tried de novo 
in the Circuit Court. Yeaton v. United States, 5 Cranch, 281, 3 L. Ed. 101 ; 
Anonymous, 1 Gall. 22, Fed. Cas. No. 444 ; The Roarer, 1 Blatchf. 1, Fed. Cas. 
No. 11,876; The Saratoga v. 438 Baies of Cotton, 1 Woods, 75, Fed. Cas. No. 
12,356 ; The Lucille, 19 Wall. 73, 22 L. Ed. 64 ; The Charles Morgan, 115 TJ. S. 
69, 75, 5 Sup. Ct. 1172, 29 L. Ed. 316. We do not think that the fact that the 
claimants did not appeal from the decree of the District Court alters the rule. 
When the libelants appealed, they did so in view of the rule, and took the 
risk of a trial of the case de novo. The whole case was opened by their ap- 
peal, as much as it would hâve been if both parties had appealed, or if the 
appeal had been taken only by the claimants." 

À very interesting and difficult question is to be determined, upon 
which the décisions even of the same courts are not harmonious. 

From 1789 to 1891 decrees of the District Court in admiralty were 
reviewed by appeal to the Circuit Court. Section 631, Rev. St. U. S. 
Such appeals were trials de novo. The libelant opened and closed the 
case in the Circuit Court, just as he had in the District Court. Either 
party could take new proofs in the Circuit Court at will (Suprême 
Court Admifalty Rules 49 and 50) and could put in new plëadings 
(The Charles Morgan, 115 U. S. 69, 75, 76, 5 Sup. Ct. 1172, 29 
L. Ed. 316). The Circuit Court entered its own decree and executed 
it. The Lucille, 19 Wall. 73, 22 E. Ed. 64 ; The Saratoga, 1 Woods, 
75, Fed. Cas. No, 12,356. In the former case Mr. Justice Miller said : 

"An appeal in admiralty has the effect to supersede and vacate the decree 
from which it is taken. A new trial, completely and entirely new, with other 
testimony and other plëadings, if necessary, or if asked for, is contemplated — 
a trial in which the judgment of the court below is regarded as though it had 
never been rendered. A new decree is to be made in the Circuit Court. This 
decree is to be enforced by the order of that court, and the record remains 
there. The case is not sent back to the District Court for executing the de- 
cree, or for any other proceeding whatever, and that court has nothing further 
to do with it." 

In this circuit, however, proofs taken in the Circuit Court which 
could hâve been taken in the District Court might be suppressed. The 
Saunders (C. C.) 23 Fed. 303; The Stonington (C. C.) 25 Fed. 621. 
This is quite consistent with the trial being de novo. 

But the matter of rèviewing decrees in admiralty causes of the Cir- 
cuit Court in the Suprême Court has been the subject of great changes 
in législation. From 1789 to 1803 the review was by writ of error, 
and the Suprême Court had, as in actions at common law, the power 
to consider questions of law only. This was the resuit of the con- 
struction given by the majority of the court in the case of Wiscart v. 
D'Auchy, 3 Dali. 321, 1 L. Ed. 619, to sections 21 and 22 of the ju- 
diciary act of 1789 (Act Sept. 24, 1789, c. 20, 1 Stat. 83, 84). Subse- 
quently Act March 3, 1803, c. 40, 2 Stat. 244 (sec. G92, Rev. St. U. 
S.), gave the Suprême Court the right to review admiralty causes by 
appeal, and from that time down to 1875 the court was authorized to 
pass upon the facts as well as the law. Unlike the Circuit Court, 
however, it did not enter or exécute its own decree, but remanded the 
cause for further proceedings to the Circuit Court. Rev. St. U. S. 
§ 701. New évidence might be taken in admiralty and prize causes, 
though not in equity causes. Rev. St. U. S. § 698 (U. S. Comp. St. 
167 F.— 61 
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1901, p. 568). This is strong évidence that admiralty appeals were to 
be new trials. Otherwise new proofs would be useless. In 1817 a 
rule was adopted (2 Wheat. vii) whereby new évidence could only be 
taken by leave of the court. Suprême Court Rule 12 ; l The Mabey, 
10 Wall. 419, 19 L. Ed. 963. Notwithstanding thèse régulations the 
appeal in the Suprême Court remained a new trial. 

As Judge Wallace, speaking for this court, said in The Havilah, 48 
Ped. 684, 1Ç. C: A. 77: , 

"Prlor to the act of February 16, 1875 (18 Stat 315, c. 77 [U. S. Comp. St. 
1901, p. 525]), 'to facilitate the disposition of cases in the Suprême Court and 
for other purposes,' neither spécial findings of facts nor exceptions were a 
necessary part 6t the record upon an appeal in an admiralty cause, and the 
hearlng in thé âupreme Court and in the Circuit Court was a trial de novo." 

In the case of Yeaton y. United States (1809) 5 Cranch, 281, 3 
L. Ed. 101, the General Pinkney was condemned in the District Court 
for the violation of an act of Congress passed February 28, 1806. On 
appeal to the Circuit Court this decree was affirmed November 7, 
1807. On appeal to the Suprême Court the case came on for hearing 
Mardi 7, 1809 -j the act of Congress in question having expired April 
26,1808. Chief Justice Marshall said: 

"The majority of the court is clearly of opinion that in admiralty cases ara 
appeal suspends the sentence altogether, and that it is not res adjudicata un- 
til the final sentence of the appellate court be pronounced. The cause in the 
appellate court is to be heard de novo, as if no sentence had been passed. 
* * * The court is therefore of opinion that this cause is to be considered 
as if no sentence had been pronounced; and, if no sentence had been pro- 
nounced, it has been long settled, on gênerai principles, that after the expira- 
tion or repeal of a law no penalty can be enforced, nor punishment inflicted, 
for violations of the law committed while it was in force, unless some spécial 
provision be made for that purpose by statute." 

In Hobart v. Drogan (1836) 10 Pet. 108, 119, 9 L. Ed. 363, Mr. 
Justice Story said: 

"No objection has been made to the amount of salvage decreed by the court 
below, if the libellants are entltled to any. And the objection has been proper- 
ly abandoned; for the amount, under the • circumstances, ls certainly not un- 
reasonable. Besides, this court is not in the habit of revlsing such decrees as 
to the amount of salvage, unless upon some clear and palpable mistake of gross 
overallowance of the court below." 

In Post v. Jones (1856) 19 How. 150, 15 L. Ed. 618, the Suprême 
Court remitted the cause to the Circuit . Court, with direction to ad- 
just the salvage in accordance with the views expressed in its opinion. 
. In the Camanche (1869) 8 Wall. 448, 479, 19 L. Ed. 397, one of the 
questions discussed' in the Suprême Court was the amount of the 
salvage awarded in the Circuit Court. Mr. Justice Clifford, although 
affirming the decree of the Circuit Court, recognized the right of the 
Suprême Court to alter the amount, saying : 

"Appellate courts are relùctant to disturb an award for salvage. on the 
ground that the subordinate court gave too large a sum to the salvors, unless 
they are clearly satisfied that the court below made an exorbitant estimate of 
their services." 

In the case of The Connemara (1882) 108 U. S. 352, 360, 2 Sup. 
Ct. 754, 759, 27 L. Ed. 751, Mr. Justice Çray recognized that before 
»î Sup. ct. ix. 
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the act of 1875, to be presently considered, the Suprême Court had 
full jurisdiction of facts and law on admiralty, saying: 

"Before the act of 1875, this court, upon an appeal in a case of salvage, 
gave the same welght, and no more, to the decree of the court below, that a 
court of common law would allow to the verdict of a jury, and might revise 
that decree for manifest error in matter of fact, even if no violation of the 
just principles which should govern the subject was shown. Post v, Jones, 19 
How. 150, 160, 15 L. Ed. 618. Since the act of 1875, in cases of salvage, as 
in other admiralty cases, this court may revise the decree appealed from for 
matter of law, but for matter of law only, and should not alter the decree for 
the reason that the amount awarded appears to be too large, unless the excess 
is so great that, upon any reasonable view of the facts found, the award can- 
not be justified by the rules of law applicable to the case." 

Then came Act Feb. 16, 1875, c. 77, 18 Stat. 315, which again re- 
stricted the power of the Suprême Court to the narrow limits prevail- 
ing between 1789 and 1803. The Francis Wright, 105 U. S. 381, 26 
L,. Ed. 1100. The material parts of the act are as follows : 

"Section 1. That the Circuit Courts of the United States, in deciding causes 
of admiralty and maritime Jurisdiction on the instance side of the court, shall 
flnd the facts and the conclusions of law upon which it renders its judgments 
or decrees, and shall state the facts and conclusions of law separately. * * * 
The review of the judgments and decrees entered upon such findings by the 
Suprême Court upon appeal shall be limited to a détermination of the ques- 
tions of law arising upon the record and to such rulings of the Circuit Court 
excepted to at the time as may be presented by a bill of exceptions prepared 
as in actions at law." 

The next législation was Act March 3, 1891, c. 517, 26 Stat. 826 
(U. S. Comp. St. 1901, p. 549), which distributed ail appeals between 
the Suprême Court (section 5) and the Circuit Court of Appeals (sec- 
tion 6). We think the first section of the act of 1875 must be regard- 
ed as repealed by necessary implication by the act of 1891. The 
Paquete Habana, 175 U. S. 677, 684, 685, 20 Sup. Ct. 290, 44 L. Ed. 
320. Ail appellate jurisdiction having been taken from the Circuit 
Court, the judges oï that court could certainly not thereafter make 
spécial findings of fact and conclusions of law; and, ail appeals in 
admiralty causes having been restricted to the Circuit Court of Ap- 
peals, such conclusions of law and fact could not be reviewed by the 
Suprême Court. 

Under the authority conferred by section 2 of the act of 1891 this 
court adopted rule 11,* requiring assignments of error to accompany 
the pétition of appeal, and rule 14, 3 requiring ail the testimony in the 
District Court to be included in the transcript of record, as required 
by Suprême Court admiralty rule 52. This was no more than was 
required upon appeal to the Suprême Court by sections 997 and 1012, 
Rev. St. U. S. (U. S. Comp. St. 1901, pp. 712, 716). Du four v. Lang, 
54 Fed. 913, 917, 4 C. C. A. 663. It further adopted spécial rules in 
admiralty, 1, 7, and 8. Rule 1 requires appeals to be heard on the 
pleadings and évidence in the District Court, unless the court other- 
wise orders; rule 7, that the court or any judge thereof may allow 
either party, upon sufficient cause shown, to make new allégations, 
pray différent relief, interpose new défenses, or take new proofs. 
Finaïly, by section 10 of the act of 1891, this court does not, as the Cir- 
cuit Court did, enter and exécute its own decree, but remands the 

» 79 C. C. A. ïxvii, 150 Fed. xxvii. • 79 C. C. A. xzvlll, 150 Fed. xxviii. 
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cause to the lower court for further proceedings. Thèse rules and 
this practice, being inconsistent with a new trial as previously under- 
stood in the Circuit Courts, provoked a protest from many of the lead- 
ing practitioners in admiralty, which may be seen in Re Hawkins, 147 
U. S. 486, 13 Sup. Ct. 512, 37 L. Ed. 251. 

We are of opinion that this court stands with relation to the District 
Court exactly as the Suprême Court before the act of 1875 stood in 
relation to the Circuit Court, The àppeal is still a new trial in this 
court, subject to the régulations before mentioned, and we hâve power 
to modify the decree of the District Court as the Suprême Court had 
'between 1803 and 1876. The Western States, 159 Fed. 354, 360, 86 
C. C. A. 354. This case illustrâtes how completely an appeal to this 
court is a trial de novo. It arose under section 566, Rev. St. U. S. 
(U. S. Comp. St. 1901, p. 461), giving either party in admiralty caus- 
es arising on the Great Lakes the right to a trial of issues of fact by 
a jury.' The verdict of the jury was for the libelant in the sum of 
$15,000, The District Judge entered a decree for $5,000. We held 
the verdict binding and not advisory, so that the District Judge should 
either hâve entered a decree for $15,000 or hâve ordered a new trial. 
Still we affirmed the decree, because we thought the amount awarded 
the libelant sufficient. 

That the act of 1875 does not apply to the Circuit Court of Ap- 
peals has been held in The Havilah, 48 Fed. 684, 1 C. C. A. 77 ; The 
Beeche Deene, 55 Fed. 526, 5 C, C. A. 207; The Philadelphian, 60 
Fed. 426, 9 C. C. A. 54; The Glide, 72 Fed. 200, 18 C. C. A. 504; 
Nelson v. White, 83 Fed. 215, 32 C. G A. 166; Pioneer Fuel Co. 
v. McBrier, 84 Fed. 495, 28 C. C A. 466; The Edward H. Blake, 
92 Fed. 202, 34 C. C. A. 297. 

On the other hand, it has been held in many cases that one who has 
not appealed can be heard only in support of the decree, and therefore 
can get in the appellate court no more or other relief than it gives. 
Canter v. American Insurance Co., 3 Pet. 307, 7 L. Ed. 688 ; Stratton 
v. Jarvis, 8 Pet. 4, 8 L,. Ed. 846; Airey v. Merrill, 2 Curt. 8, Fed. Cas. 
No. 115; The Peytona, 2 Curt. 21, Fed. Cas. No. 11,058; Allen v. 
Hitch, 2 Curt. 147, Fed. Cas. No. 224; The Alonzo, 2 Cliff. 548, Fed. 
Cas. No. 2,223; The Roarer, 1 Blatchf. 1, Fed. Cas. No. 11,876; The 
William Bagaley, 5 Wall. 377, 412, 18 L- Ed. 583; The Quickstep, 9 
Wall. 665, 672, 19 E. Ed. 767; The Maria Martin, 12 Wall. 31, 20 L. 
Ed. 251 ; The Mabey, 13 Wall. 738, 20 L- Ed. 473 ; The Stephen Mor- 
gan, 94 U. S. 599, 24 L. Ed. 266 ; Shaw v. Folsom (C. C.) 40 Fed. 511 ; 
The F. W. Vosburg, 50 Fed. 239, 1 C. C. A. 508 ; The Atlantis, 119 
Fed. 568, 56 C, C. A. 134; Leary v. Talbot (D. C.) 151 Fed. 355 ; Vac- 
carezzo v. 567,000 Gallons of Oil (C. C. A.) 161 Fed. 543. 

We hâve followed this practice in many cases in this circuit, with 
an exception, in favor of libelants who hâve proceeded against two 
vessels and recovered a decree in the District Court against one only, 
that if the vessel at fault appeals, and both are held at fault, the libel- 
ant is entitled to a decree against both, although he has not appealed. 
This was necessary to protect the appellant. The Galileo (C. C.) 29 
Fed. 538, 540 ; The Umbria, 59 Fed. 489, 8 C. C. A. 194. 
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It is true that Judge Blatchford in the case of The Hesper was 
speaking of the power of the Circuit Court. Still in referring to the 
case of The Connemara, supra, he fully recognized the fact that be- 
fore the act of 1875 the Suprême Court had power to alter decrees in 
admiralty brought to it on appeal, and what he said as to the power 
of the Circuit Court, while perfectly consistent with the cases of The 
Charles Morgan, The Lucille, The Sara.toga, Yeaton v. United States, 
Hobart v. Drogan, Post v. Jones, and The Connemara, supra, is ab- 
solutely inconsistent with the views of the judges in the cases holding 
that one who has not appealed can be heard only in support of the 
decree. As we find it impossible to reconcile thèse two views, and 
must choose between them, we prefer to follow the case of Irvine v. 
The Hesper as the simpler and more effective practice, as well as the 
latest pronouncement of the Suprême Court on the subject. 

We therefore modify our former décision by directing the court 
below to increase the item of allowance for delay connected with dry 
docking from $105.75 to $310.27, and enter a decree in favor of the 
libelant for the sum heretofore awarded, so increased, with costs. 



MEYERSON v. HART et al. 

(Circuit Court of Appeals, Second Circuit February 16, 1909.) 

No. 140. 

Evidence (§ 417*) — Pabol Evidence Affecting Writing — Completeness of 
Weiting. 

A wrltten contract of employaient, complète In itself, by which one par- 
ty agreed to employ the other for one year at a stated weekly salary, and 
the other party agreed to "accept said employment and dévote bis en- 
tire tlme and best énergies to fulfllling the duties imposed upon him," 
cannot be added to by paroi by reading into it a provision that the em- 
ployé should be employed only as a foreman In the employer's business. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 1884; Dec. Dlg. 
f 417.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

George Ryall, for plaintiff in error. 

Henry L,. Scheuerman, for défendants in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. ; 

COXE, Circuit Judge. The complainant allèges that the défend- 
ants, having employed the plaintiff for the terni of one year from 
December 26, 1905, at $50 a week, on March 9, 1906, refused to per- 
mit him longer to perform the terms of the contract, to his damage 
in the sum of $2,050. 

The défendants insist that the plaintiff refused to perform the work 
assigned to him, pursuant to the contract of employment. 

•For other cases see same topic & 5 humeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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So far 3» the question in controversy is concerne^ this çontract is 
brief, clear, complète and free f rom ambiguity. It is as foHows : 

"Chicago, Illinois, Dec. 19th, 1905. 
"Hart, Sehaffner and Marx bereby agrée to employ I, Meyerson for a period 
of one year f rom Deeèmber twenty-sixth, hineteen hundred and five at a salary 
Qf flfty dollars per week, payable weekly. 

"I. Meyerson hereby agrées to accept said employaient and dévote his en- 
tire time and best énergies to fulnlling the duties imposed upon him, and that 
ne will not for a period of one year from said date bècome interested in or 
engàged [ in any other business ; and that, he wlll not dévote any time to any 
other business or be connected witb. any other business. 

"Hart, Schaffner & Marx. 
"I. Meyerson." 

Assuming that the parties desired to make exactly this agreement 
would it be possible to use more perspicuous language? The défend- 
ants agrée to employ the plaintiff for one year at a salary of $50 per 
week. The plaintiff accepts the employment and agrées to dévote his 
time and énergies to fulnlling the duties imposed upon him. If there 
be anything 1 (incertain or incomplète about this writing we fail to com- 
prehend what it is. 

Granting that extraneous évidence might be necessary to show that 
the agreement related to the clothing business, it is enough to say 
that no such question arisës on this record. The sole contention of 
the plaintiff is that he should be permitted to establish by paroi that 
he was employed to act in the capacity of foreman. He has no other 
criticism of the çontract to make. Stated more succinctly, the plain- 
tiff asks that he be allowed to show by oral évidence that a written 
çontract by which he agrées to perform the duties which his employers 
may impose upon him was, in fact,, a çontract which made it obligatory 
upon them to make him foreman of one of their shops and keep him 
there for a year, no matter how extravagant or incompétent he might 
be. He contends that he was to be foreman and nothing else. Even 
though business exigençies required the closing of his shop, even 
though fire destroyed it he was to be foreman still, and was entitled 
to draw his salary though he performed no service. 

Ail this he claims under a written çontract delibèrately made and 
signed by him in which the word -foreman" dues not appear. Un- 
doubtedly the défendants intended to employ him as foreman if he 
were compétent, but they knew little of his capacity and purposely and 
wisely required the insertion of a provision which enàbled them to 
assign him to other work if a fair trial demonstrated that he was in- 
capable of dischârging the duties of foreman. Such an agreement 
was eminently fair to the plaintiff for, though performing inferior 
work, he was at ail tiiries to draw the high wages. Upon what theory 
we can reconstruct this agreement, nv.de after ample time for reflec- 
tion, by reading into it a provision which is not even implied by its 
terms, we are at a loss to discover. 

Test it in another way ; suppose the agreement had read, "We here- 
by agrée to employ I. Meyerson as foreman for a period of one year" 
etc. Would the contention be entertaiiied for a moment that the de- 
fendants might show by paroi that this language meant that they were 
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to employ him as foreman only so long as it suited them to do so and 
could at any time transfer him to another and an inferior field of 
lâbor ? 

If the plaintiff's contention be correct they could do this. 

In both cases the resuit would be the destruction of the written 
agreement and the substitution of an oral agreement in its place. This, 
as we understand it, the law forbids. 

Nearly 60 years ago Prof. Greenleaf stated the rule as follows : 

"When parties hâve deliberately put their engagements into writing, in such 
ternis as import a légal obligation, without any uncertainty as to the object 
or extent of such engagement, it is conclusively presumed that the whole en- 
gagement of the parties and the extent and manner of their undertaking, was 
reduced to writing; and ail oral testimony of a previous colloquium between 
the parties, or of conversation or déclarations at the time when it was com- 
pleted, or aftërwards, as it would tend in many instances to substltute a nevv 
and différent contract for the one which was really agreed upon, to the préj- 
udice, possibly, of one of the parties, is rejected." Greenleaf on Evidence, vol. 
1, § 275. 

See, also, Brantingham v. Huff, 174 N. Y. 53, 66 N. E. 620, 95 Am. 
St. Rep. 545; Thomas v. Scutt, 127 N. Y. 133, 27 N. E. 961; Violette 
v. Rice, 173 Mass. 82, 53 N. E. 144. 

It is a wise rule, a salutary rule, a rule designed to prevent misun- 
derstanding and fraud. It was the resuit of the expérience of the 
ablest jurists of this country and England and is the law to-day. 

It is true that having run the gauntlet of numerous "hard cases" 
with the inévitable resuit which such cases are said to produce, it has 
emerged shorn of some of its ancient authority. 

Paroi évidence has been admitted to explain, interpret and com- 
plète, but we are not aware of any well-considered authority which 
goes to the extent of permitting paroi évidence to change the pur- 
port of a perfectly plain written agreement. 

If the rule be so relaxed as to permit this to be done a written 
contract will be little more than prima facie évidence of the intent 
and purpose of the parties. 

The décision of this court in Development Co. v. King, 161 Fed. 
91, 88 C. C. A. 255, is not at ail controlling. There was in that case 
no question as to the meaning of the contract, which provided that 
the plaintiff should perform such labors as the défendant "may di- 
rect." The sole question was whether a direction that he proceed to 
a remote part of Mexico, was a reasonable one. 

No question of this kind arises in the présent case. No one pré- 
tends that there was anything unreasonable in requiring the plaintiff 
to work as a presser if the contract means what it says. It is only 
upon the theory that the agreement was one to employ the plaintiff 
exclusively as foreman that the assignment to do other work is as- 
serted to be unreasonable. 

If plaintiff had been directed to work as janitor, or to work in a 
shop of the défendants at San Francisco, and he had refused on the 
ground that the duty imposed upon him was unreasonable there would 
be a gênerai similarity upon the facts between this case and the De- 
velopment Co. Case. 
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As before stated the only question in the case at bar is -whether the 
plaintiff should be permitted to show that he was employed solely as 
foreman. 

We think the judgment is correct and should be affirmed. 



ROBINSON v. ALGER. 

(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

No. 145. 

Sales (§ 182*)— Construction of Contbact — Passing of Title. 

The delivery of a bill of sale of a yacht then lying at Détroit, contain- 
ing a provision that it was understood and agreed that the seller was to 
deliver the yacht to the purchaser in good condition at the port of New 
York as soon as practicable af ter, the opening of navigation in the spring, 
construing such bill in connection with contemporaneous letters from the 
seller, held not to évidence a completed delivery of the yacht, which passed 
title as matter of law, but to be consistent with an intention that the con- 
tract should be executory, and the title should not pass until delivery in 
New York, which left the question one for the jury. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 492-495 ; Dec. Dig. 
§ 182.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Olney & Comstock, for plaintiff in error. 
Alexander, Watriss & Polk, for défendant in error. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. Robinson, the plaintiff below, brought this 
action to recover $4,000 (less $1,190.83 collected by attachment of 
defendant's property) paid to the défendant below Under the fol- 
lowing circumstances : In February, 1907, the plaintiff , was looking 
for a yacht for use at his country place on Long Island during the fol- 
lowing summer. The défendant owned the yacht Gypsy Joe, then lying 
at Détroit. The parties got into communication through one Jones, 
a broker. At the trial, the plaintiff being on the stand, a bill of sale 
executed by the défendant at Détroit February 2, 1907, was offered 
in évidence. It was the usual printed form, the material parts being 
as follows, written words in italic : 

"To Ail to Whom Thèse Présents shall Corne — Greeting: Know ye, that I, 
Russell A. Alger, Jr., of Détroit, Mich., sole owner of the gasoline yacht or 
vessel called the Gypsy Joe of the burden of lit x/100 tons, or tbereabout, for 
and in considération of the sum of one dollar and other valuable considération, 
dollars, lawful money of the United States of America, to me in hand paid, 
before the sealing and delivery of thèse présents by George U. Robinson, of 
New York, N. Y., the receipt whereof / do hereby acknowledge and am there- 
with fully satisfied, contented, and paid, hâve bargained and sold, and by 
thèse présents do bargain and sell, unto the said George H. Robinson, his exec- 
utors, administrators, and assigns, the whole' of the said gasoline yacht or 
vessel, together with ail and singular the masts, bowsprjt, sails, boats, an- 
chors, cables, tackle, furnlture, and ail other necessaries thereunto appertain- 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tng and belonging, the license of whlch said gasoline yacht or vessel is as 
follows, viz.: * * » To hâve and to hold the said gasoline yacht and ap- 
purtenances thereunto belonging unto Mm, the said vendee, his heirs, execu- 
tors, administrators, and assigna, to the sole and proper use, benefit, and be- 
hoof of Mm the said vendee, Ms heirs, executors, administrators, and assigns, 
forever. And I, the said vendor, hâve promised, covenanted, and agreed, and 
by thèse présents do promise, covenant and agrée, for myself and my heirs 
executors, and administrators, to and with the said vendee, his heirs, execu- 
tors, administrators, and assigns, to warrant and défend the said gasoline 
t/acht and ail the other before-mentioned appurtenances against ail and every 
person and persons whomsoever. 7* is understood and agreed that the said 
Russell A. Alger, Jr., is to deliver the said yacht Gypsy Joe to the said George 
H. Robinson, in good condition, at the port of New York as soon as praotica- 
ble after the opening of navigation on Lake Brie and in the Brie Canal and 
Hudson river in the spring of 1907, without expense to the said George H. 
Robinson." 

The plaintiff was then asked whether the yacht had been deîivered 
to him, which question was objected to on the ground that tit.Te had 
passed when the bill of sale was deîivered. The court sustained the 
objection. The plaintiff then offered in évidence three communica- 
tions from the défendant to Jones, which were handed to hirr. by Jones 
February 6th, along with the bill of sale. Thèse documents were 
also excluded under objection. 

A telegram, dated January 29th: 

"Jan. 29. 1907. 

"Dated Détroit, Mich. 29. To Frank B. Jones, 20 Broadway, N. Y. City. 
Will accept four thousand for Gypsy Joe guarantee in flrst class condition and 
deliver on opening navigation payment to be made immediately. 

"Russell A. Alger, Jr." 

A letter, dated January 30th of which the only relevant portion was : 

"Détroit, January 30, 1907. 

"Mr. Frank Bowne Jones, 29 Broadway, New York, N. Y. — Dear Sir: I 
telegraphed you yesterday you could sell 'Gypsy Joe' for $4,000.00 deîivered in 
New York. I will guarantee her in first-class condition, but I should expect 
the money to be paid at once. I will send down for the 'Glenda' probably 
about the lst of May. In the meantime I will take my crew from her, put 
them aboard the Gypsy Joe, and deliver her in New York City. This would 
make it quite convenient for me." 

A letter, dated February 4th, of which the only relevant portion was: 

"Détroit, February 4, 1907. 

"Mr. Frank Bowne Jones, New York, N. Y. — Dear Sir: I enclose you here- 
with bill of sale duly signed and witnessed. I also enclose you O. K. initialed 
inventory of the Gypsy Joe. However, as you will see, it does not include ei- 
ther the searchlight or the dynamo. I think I can flnd the dynamo. Tàe 
searchlight I at once disposed of. However, you can tell Mr. Robinson that 
in place of thèse he is receiving the awnings and the cushions as I purchased 
them complète, as you remember, for the boat, as well as the $80.00 imported 
coil used by the Packard car. This certainly is a very nice boat. Before it 
goes down I will hâve it thoroughly overhauled, so that it will be in practical 
commission by the time he receives it As far as the insurance goes, I will 
carry this myself. I will not ask Mr. Robinson to hâve anything to do with 
the boat until it is deîivered. By the way, does not my insurance cover me 
until that time, though the boat is laid up, or do I hâve to take any further 
action?" 

Thereupon the plaintiff gave Robinson his check, dated February 
6, 1907, for $4,000, to the order of défendant. The rulings of the trial 
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judge rest upon the proposition that as matter of law the bill of sale 
evidenced an executed contract whereby title in the yacht passed im- 
mediately to the plaintiff, and that he was left to sue for nondelivery 
upon the defendant's covenant "to deliver the said yacht Gypsy Joe to 
the said George H. Robinson in good condition at the port of New 
York as soon as practicable after the opening of navi; ion on Lake 
Erie and in the Erie Canal and Hudson river in the spring of 1907 
without expense to the said George H. Robinson." 

The question is one of the intention of the parties, to be gathered 
from the whole instrument. The printed form undoubtedly contem- 
plated a présent executed sale. But other circumstances create a 
doubt whether it is controlling. If the words "delivered at New York" 
had been inserted with the words of grant, the question (at least) 
would hâve arisen whether the document passed title until delivery 
at New York. Even more explicit language was written in later, 
after the covenant of warranty of title, no doubt, because there was 
more space there to write in. That the yacht was to be delivered in 
good condition at a future day tends to support the construction that 
the contract was executory; it beinç- unusual to insure the condition 
of other people's propèrty. Thé seller prepared the bill of sale, and 
in case of doubt it should be construed most strongly against him. 
If the buyer, on reading it, had asked the broker or. this point, and 
the broker had given him the seller's telegram and letters, which were 
excluded, we think he might naturally hav* inferred that the seller 
understood and intended the contract to be executory. Thèse docu- 
ments were receivable as admissions tending to show that the seller 
understood that the yacht was sold "delivered in New York," and 
that she was to remain his propèrty until that time. It can make no 
différence that the documents were given without anything being said 
on the subject. Their effect on the buyer's mind would hâve been the 
same. 

The cases on the subject of the passing of title in sales of personal 
propèrty are numerous, and each dépends upon its own circumstances; 
but ail agrée that the question is one of intention. We think that the 
intention of the parties in this case depended, among other things, 
upon the circumstances that the plaintiff wanted a yacht in the ap- 
proaching summer at New York, that the yacht in question was then 
lying at Détroit, and that the written addition to the bill of sale, to- 
gether with the defendant's contemporaneous communications with 
Jones, were consistent with the intention of the parties that title should 
not pass until delivery, notwithstanding the printed language of the bill 
of sale and the fact that the buyer paid the price down on receiving it. 
Under the circumstances the question of the intention of the parties 
should hâve been submitted to the jury, with proper instructions as 
to the law. 

The judgment is reversed. 
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In re CYCLOPEAN CO. 

(Circuit Court of Appeals, Second Circuit February 16, 1909.) 

No. 152. 

Banebuptct (§ 387*)— Liquidation Agbeement— Secured Claims— Release or 
Seoubity. 

Claimant lent money to a bankrupt corporation when it was in flnancial 
dlstress under a written agreement by which he received as security ac^ 
counts against third persons guaranteed by the Company. He adyanced 
under such agreement sortie $10,000, and was also an unsecured creditor of 
the company for a small amount. Heîd, that by signing a so-called liquida- 
tion agreement for settling the debts of the company with other créditera* 
no amount being placed opposite his name, he did not rellnquish his se- 
curity and was entitled to hold the same as against the trustée in bank- 
ruptcy of the corporation. . 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. S 613 ; Dec. Dig. î 
887.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of New York. 

On pétition to review a decree of the District Court for the Eastern District 
of New York, confirming the repoix of a spécial master and adjudging: Firsv, 
that the claimant Frederick L. McAfee is entitled to collect certain accounts 
recéivable of the Cyclopean Company, bankrupt, imounting to $8,528.81. Sec- 
ond, that the said McAfee is entitled to collect from the Para Recovery Com- 
pany, ail sums owing from said company to the bankrupt under a contract be- 
tween them dated Nov. 7, 1906. Third, that the said McAfee account to the 
trustée in bankruptcy of the Cyclopean Company for any overplus of the said 
accounts recéivable above the sum of £7,785.93 and interest and also for any 
overplus collected from the Para Company after applying said amounts to the 
payment Of the notes of the bankrupt held by him aggregating $2,182.34 and 
interest Fourth, that the trustée in bankruptcy upon demand of said Mc- 
Afee pay out of the funds in his hands as receiver of the bankrupt, two cer- 
tain notes or receiver's certificates for the amounts of $1,020.44 and $783.93 
which said McAfee shall crédit on account of his total secured claims. Fifth, 
that said McAfee is a gênerai creditor for $241.36 and for anr balance not paid 
from the proceeds of the securities held by him. 

The record contains no statement of the proceedings before the spécial mas- 
ter. If witnesses testifîed as to what took place when the liquidation agree- 
ment was signed the testimony has not been incorporated in the record. The 
master states that his conclusions were reached "after considering the évi- 
dence submitted." In one of the flndings of fact prlnted at the end of re- 
spondent's brief it is stated that Rivenburg "wrote his name in the first column 
at the end bt said instrument, with the intention clearly expressed in a conver- 
sation then and there had by and between Charles Rivenburg, Albert H. Zu- 
galla and Thomas A. Hill, that said Charles Rivenburg would sign said instru- 
ment only as to his claim evidenced by note or notes not secured by assign- 
aient of accounts recéivable or by assignment of con tract" This would seem 
to indicate that witnesses were examlned and that this court has not before it 
ail the facts upon which the master based his findings. The record contains 
nothing but the written documents and on this record the controversy must 
be determined. 

Francis X. Carmody, for petitioner. 

Noble, Jackson & Hubbard (Gordon Gordon and James R. Sloane, 
of counsel), for respondent. 

, Befpye LACOMBE, COXE, and NOYES, Circuit Judges. 

•For other eues see same topic & 5 numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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COXE, Circuit Judge (after stating the facts as above). The facts, 
stated chronologically, are as follows: Prior to June 4, 1906, the 
Cyclopean Company being in need of money entered into an agree- 
ment with Charles Rivenburg, by which he agreed to f urnish financial 
assistance, receiving as security theref or, accounts rendered by the 
Cyclopean Company to its customers, the company guaranteeing pay- 
ment in full, at maturity thereof, of each and every account assigned 
to Rivenburg, and that each account should, in ail respects, be "true 
and correct and fully enforceable." The agreement is carefully drawn 
and enters into minute détails of the proposed transactions between 
the parties. The évident purpose was to safeguard Rivenburg in ev- 
ery possible manner for advances made to the company when its 
contiriued existence depended upon financial aid. Prior to April 8, 

1907, Rivenburg had loâned to the company amounts àggrégating, in 
round numbers, about $10,000 and held as security theref or assigned 
accounts for about that amount. On April 8th, the company and cer- 
tain of its creditors entered into the so-called liquidation agreement by 
the terms of which Thomas A. Hill, subsequently made the receiver 
and trustée in bankruptcy, was made attorney "to liquidate, settle, or 
otherwise properly dispose of the various rights of the parties here- 
to." The signatures of eleven creditors are attached, among them be- 
ing Charles Rivenburg's. Only two of the creditors stated thé amount 
of their claims. Rivenburg was both a secured ànd urisecured cred- 
itor hut the space opposite his name is left blank. 

The liquidation agreement is unique in its provisions, disputes soon 
arose as to its meaning and litigation f ollowed. Rivenburg insisted 
that the money collected from accounts assigned as collatéral should 
be paid to him, Hill took the opposite view. On June S, 1907, a pé- 
tition was filed in bankruptcy against the Cyclopean Company and 
on the follOwing day Hill was appoihted receiver. On June 20th, the 
company was adjudicated a bankrùpt and on September 24th, Hill 
was elected trustée. On June llth, Rivenburg assigned to McAfee) 
the présent claimant, ail his claims against the company with the col* 
latéral security theref or. On June 26th, McAfee and Hill 'ëntëred in- 
to an agreement reciting the previous steps taken and the litigation 
between the parties and agreed to refer the question of Qwnership of 
the collaterals ànd the moneys collected theref rom to the référée in 
bankruptcy. On the 19th day of October, 1907, ah' pfdér was en- 
tered referring the mattei to the referee ; as spécial nàster, to ascer- 
tain and report the facts and his conclusions thereon, Qn Mardi 31, 

1908, the master filed his report in fa'vor of the claimant and on June 
16, 1908,, the District Court confirmëd the report, though differing 
with the master as to some of his conclusions. 

: Thereafter the decree was entered which is the subject of this re- 
view. Owing to the fact that on two occasions the parties attempted 
to arrange their difficulties outsjde the prdinary légal channels, the 
case is sui generis and abounds ir objections disputing the jurisdiction 
of the court, in questions of practice and procédure and in attacks' 
upon the validity of the so-called liquidation agreement. We do hot 
deem it necessary to pass upon thèse questions. If we are rightin 
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tlie view we take of the merits of the controversy they will ail become 
académie. The principal question is whether Rivenburg released his 
security. That he should hâve done so seems incredible when we 
consider the motives which govern human conduct.' He was a clear- 
headed, careful, prudent business man. His agreement with the Com- 
pany of June 4th proves this beyond peradventure. He had corne to 
the assistance of the company when it was in sore need of help, he 
had lent his money with the distinct understanding that every dollar 
should be secured by an account or bill receivable of the company. 
Ten months afterwards he had advanced for its benefit, in round num- 
bers, $10,000 and held security therefor, which, for aught that ap- 
pears to the contrary, was perfectly valid and sufficient to satisfy the 
loan. 

It is an almost unthinkable proposition that a sane man would, with- 
out considération, obligation or advantage of any kind, relinquish his 
right to $10,000. The company and its creditors already had the bene- 
fit of Rivenburg's $10,000. He had, in effect, discounted the com- 
pany's paper to that amount. If then the availsof thèse securities 
are to be taken from Rivenburg, or his assigns, and hande^ to the 
creditors, the practical resuit will be that the creditors will hâve re- 
ceived $20,000 and Rivenburg's $10,000 will be a total loss except for 
the percentage he may obtain in dividends. 

The contention of the trustée leads to such inéquitable results that 
it fails to satisfy the conscience of the court. The only act of Riven- 
burg on which the release of the security is based is the signing by 
of the liquidation agreement. As before stated no amount appeared 
opposite the signature and the master finds as a fact that he intended 
to sign the document only as afïecting $241, the amount of his un- 
secured claim. That Zugalla, the secretary and treasurer of the Cy- 
clopean Company, understood that Rivenburg did not intend to re- 
lease his security is made plain by a certificate signed by him contem- 
poraneously with the liquidation agreement, in which he says : 

"It is understood that this act on the part of said Rivenburg shall in no 
way interfère with or disturb the security undertaken by virtue of a séries of 
promissory notes given by the Cyclopean Company and lndorsed by said Zu- 
galla. * * * It is furthçr understood that the contpact heretofore entered 
into on or about June, 1906, between the Cyclopean Company and said Charles 
Rivenburg shall in no wise be affected by the signing of the af oresaid agree- 
ment entitled Liquidation Agreement." 

Assuming that there were no disputed facts before the master and 
that his finding présents a question of law which may be considered 
by this court upon a pétition to review, we hâve no hésitation in hold- 
ing, that the signature alone is insufncient to operate as a release of 
the security. The signature in blank is perfeedy consistent with the 
theory that it was only intended to apply to the unsecured debt. When 
it is sought to deprive of his security one who has corne to the relief 
of an embarrassed corporation, relying upon the collaterals ôffered 
by it, clear and positive proof must bé produced. Such proof is not 
found in this record. 

Th*4écree is affirmed with costs. 
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; '' : 'Y:, SIM!Sï6n&>. CIT^OFOTADRON'et-âl.- 
rfCircnifeCburt! af AppealB, Blghth Circuit. February 12, 1909.) 
..■':. No. 2,919. 

FaXSS I'MPBISONltENT (j JB*) — ToBTS — LlABILITY FOB WBONGFUL AbBEST BT 

\.'Off1cebs. ''':'■ 

A municipal corporation cannot be held liable in damages for the wrong- 
ful arrest by its ofiicers of a pèrson chargea with a public misdemeanor. 

IBd. , Npte. — For other cases, see False Imprisonment, Cent. Dig. i 
64;: Dec. Dig. S 15.*. i 

IiiaDiUty for torts of public offlcers, see note tb Mayor, etc., of City of 
New York v. Workitian, 14 C. O. A. 534.] 

In Error to the Circuit Court of the United States for the District 
of Nebraska. ' 

Thefollowing is the opinion of W. H, MUNGER, District Judge : 

This is a suit brought by the plaintiff agalnst the défendants, charging them 
with having èntered Ihto a conspira*!? to deprive the plaintiff of the right to 
vote at thè gênerai élection in Nôvember, 1906, for a représentative to Con- 
gress, in violation of the law of the United States. The pétition allèges that 
the défendant Albert AV. Crites was the city attorney of said city of Cbadron, 
Fred J. Houghton, acting police judge, and Grant C. Alexànder was the chief 
of police; that for the purpose of depriving the plaintiff of his right to vote 
for a représentative in Congress a complaint was flled befove said Houghton, 
acting police Judge, charging thè plaintiff with drunkenness, etc. To the péti- 
tion the défendant city of Cbadron has flled a demurrer. 

It clearly àppears frohi the pétition that, in the arrest of plaintif by the 
city aùthorlties of said city of Chadron, the city was exercising one of its gov- 
ernmental powers, and not what are conunonly called "cprporate" powers, and 
that where the acts of the offlcers of the city are void in performing govern- 
mental powers, or powers which are exercised as ah agency or arm of the 
state, for and on behàlf of the public, the city is not liable. The law In this 
respect is clearly statèd in 8 Abbott on Municipal Corporations, % 970, as fol- 
lows: > "Public corporations are not liable, either in the use Of agencies or for 
the acts of their offlcers and employés in enforcing ordinançes, valld or invalid, 
passed fqr the carrying.oût of somé governmental or public duty or power; 
and the ebntrary rule, of course, wiïï apply where the ordinance relates to 
local proprietar y or private powers or duties of a corporation.'' 

Thia distinction, we thlnk, is clearly illustrated in the case of McGraw v. 
Town of Marian, 98 Ky. 673, 34 S. W. 18, 47 L. R. A/598, cited by complain- 
ant Thé Màbility of municipal corporations for the unlawful arreBt and im- 
prisonment under invalid ordinançes, etc., is fully and clearly discussed : in 
the note to cases in 44 L. R, a. 795, and 47 L. R. A. 598. This view has also 
been sustained.by the Court of Appeals of this circuit, in the case of City of 
Kansas City v. Lemeh, 57Fëd. 905, 6 C. C. A. 627, and I think, also, in the case 
of Gillespie V. City of Lincolnv35 Neb. 34/52 N. W. 811, 16|Ii. R. A. 349. With- 
out at this time undertakfng to say whether the pétition states a , case over 
which this .court has jurisdlctlon, we content ourselyes .. with sustaining the 
demurrer. 

The demurrer of the city of Xhadron is sùstained, and cause disinissed as to 
said city. ■■•■:'■'■:;■ -v .' \ < ■ • .. ■> '. 



„ Allea Ô, Eisher, for plaintiff in error. , 
_D; B. Jenckës and A V W. ; Crites,; for de 



défendants in error, '../;., ., 

Before ADAMS, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. .,;.,,,, ,■..., , 

•Fgr other cases see same topic & { number in Dec. & An). Digs. 1907 to date, & Rep'r Indexes 
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PER CURIAM. After a careful considération of this record, we 
are unanimously of opinion that the pétition states no cause of ac- 
tion, and that the Circuit Court committed no error in sustaining the 
demurrer. As no new or difncult question of law is presented, we 
deem it unnecessary to'say more than that the judgment ought to be 
affirmed. 

It is so ordered. 



SCHOONMAKBR y. CITY OF NEW YORK. 

(Circuit Court of Appeals. Second Circuit February 16, 1909.) 

No. 176. 

Municipal Corporations (§ 849*) — Injuries to Vessels — Concealed Ob- 
structions. 

Where the dockmaster in charge of a bulkhead owned by a city assign- 
ed a scow to a berth for unloadlng, the fact that owlng to a dispute witb 
another vessel she took a position 15 or 20 feet further along did not re- 
lieve the city from liability for her loss owing to obstructions in the bot- 
tom, unless the master was nôtifled or knew of the danger. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. § 
1806 ; Dec. Dig. § 849.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Tames J. Macklin (De Lagnel Berier, of counsel), for appellant. 
Francis K. Pendleton, Corp. Counsel (Théodore Connoly and 
George P. Nicholson, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The libel was filed against the city of New 
York to recover for loss of the scow barge Carey Brick Co. No. 8 
and her cargo of bricks. The dty owns and collects wharf âge for thn 
bulkhead hetween Seventy-Ëighth and Seventy-Ninth streets on the 
East river and a little pier jutting ont into the river at the end of 
Seventy-Ninth street. The city's dockmaster assigned the scow to 
take the berth of Denning No. 1 as soon as the latter had unloaded. 
Through a dispute with another boat which felt entitled to the same 
berth, the scow when she got into the bulkhead lay some 15 or 20 
feet higher up the bulkhead and nearer the Seventy-Ninth street pier 
than the Denning No. 1 had lain. This corner was a dangerous place, 
and early in the riext morning at low water the scow took the ground 
on some dangerous obstructions that caused her loss. We do not think 
it material that the scow did not lie in exactly the same spot Denning 
No. 1 occupied. The city is clearly liable unless it notified the master 
of the scow of the danger or unless he knew of it. The burden is 
upon the city to prove this défense. The trial court dismissed the 
libel on the ground that the master was notified of the danger. The 
whole testimony on the subject is as follows: The dockmaster says 
that he told Corkery, the stevedore, that the corner was a bad place. 

•For other cases see same topie à { numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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But -the stevedore représentée! the . cargo, and notice to hïm was not 
notice to the scow. -Corkery testified that, when the scow was swung 
out into the river to erlarjle Dennîng No. 1 to be towed out, he called 
out to the master of the scow to look out for the corner because it 
was à bad place. He makes no claim that the master heard him. The 
dockmaster and the stevedore then went away for the day, and the 
scow pulled into her berth at about 7:30 p. m. on a rising tide. The 
master of the scow says he neither knew of the danger nor heard the 
stevedore's hail. If he had known of it or had heard the hail, it is 
quite unlikely that he wbuld hâve pulled his boat in, at least without 
some inquiry pi others or investigation of the bottom. 

If the witnesses contràdicted eaeh other, we should be disposed, 
in accordance with the usual practice, to adopt the finding of the trial 
judge as to their credibility, because he saw and heard them. But their 
testimony is entirely consistent, the only question being whether the 
master of the scow heard Corkery's hail. Because we see no reason 
to doubt his testimony that he did not, the decree is reversed, with 
costs. 



th;e w. a. sherman. 

(Circuit Court of Appeals, Second Circuit February 16, 1909.) 

No. 204. 

Admibai/ty (§ 122*)— Costs— Proceeding fob Limitation op Liability. 

A petitioner for limitation of liability cannot recover from a claimant 
costs and expenses incurred in Invoking the beneflt of the statute wher.e 
his right to limitation is not contested, but on any contested issue in the 
proceeding the costs and expenses, including proctor's fées, are taxable to 
the losing party. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 800 ; Dec. Dig. 
§ 122.*] ' 

Appeal f rpm the District Court of the United States for the South- 
ern District of New York. 
Peter S. Carter, for appellant. 
Frederick N. Esher, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. One Miller brought suit in the Suprême 
Court of Hudson county, N. J., against the Hudson Towboat Com- 
pany to recover $5,000 for damages for personal injuries sustained 
by him while on the barge Dorset in tow of the steam tug W. A. 
Sherman. Thereupon the Hudson Towboat Company, owner of the 
steam tug Sherman. filed a pétition in the District Court of the United 
States for the Southern District of New York to limit its liability, 
in which it also denied liability. The tug was duly appraised at $3,- 
000, and a stipulation for costs and for the appraised value given by 
the petitioner. Miller appeared in the limited liability proceedings, 
gave a stipulation for costs, and answered the pétition. The proceed- 

•For other cases gee sàme topic & S nUmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing involved two issues : First, the petitioner's right to limit ; second, 
the petitioner's liability. 

We infer from the decree and from the bill of costs that Miller was 
the only claimant, and the only contested issue that of liability. Upon 
the trial the court held that the petitioner was not liable to the claim- 
ant, and a decree to that effect, with costs in the araount of $31.90, 
was. entered in its favor. The costs taxed were for fées of witnesses 
and mileage and clerk's costs at the trial. The petitioner appeals on the 
ground that it was entitled to a proctor's fee of $20, and for dis- 
bursements made in the proceeding to limit its liability, amounting to 
$268.27. 

After a petitioner has surrendered his vessel or given a stipulation 
for or paid the amount of her appraised value into court, he has no 
further concern in the proceeding, unless claimants contest his right 
to limit or he contests his liability. Expenses he has incurred for the 
purpose of availing himself of the act of Congress he should stand. 
They are such as cost of filing pétition, and stipulations for costs and 
value, premium, if any, for stipulations, expense of appraisal or of 
bill of sale transferring the vessel, commissioner's report on appraisal, 
expert fées, etc. If any issue is contested in the proceeding between 
the petitioner and the claimants or any claimant, the costs should fall 
as usual upon the losing party. They are such as witness fées, mileage, 
déposition fées, proctor's fee. The cost of bringing in the creditors, 
such as filing, issuing, and publishing the monition, should be paid 
out of the fund, on the principle that it should administer itself, and 
this duty to administer itself applies even when, the petitioner being 
held not liable, there is no other distribution than to return it to him. 
The resuit is especially équitable in a case like the présent, where there 
was but one claimant and the petitioner might as well hâve pleaded 
his right to limit in the action in the state court. Référence may be 
had to the cases of The Léonard Richards (D. C.) 41 Fed. 818, 821 ; 
The H. F. Dimock, 77 Fed. 226, 237, 23 C. C. A. 123 ; The Excelsior 
(D. C.) 136 Fed. 271. 

We discover no reason why the petitioner was not allowed a docket 
fee of $20, but the allowânce of costs being a matter of discrétion in 
the court below, the appeal is dismissed, without costs to either party 
in this court. 



EDISON ELECTRIC LIGHT CO. v. NOVELTY INCANDESCENT LAMP CO. 

(Circuit Court of Appeals, Third Circuit. February 16, 1009.) 

No. 3, October Tenu, 1908. 

1. Patents (§ 328*)— Invention— Incandescent Lamps. 

The Edison reissue patent No. 12,393 (original No. 444,530), for a lead- 
ing-in wire for incandescent lamps, in whieh the joint between the ex- 
terior copper wire and the interior platlnum wire is sealed within the 
glass, winch both effects a large saving of platinum and greatly strength- 
ens the joint, was not anticipated, and discloses invention. Also, held 
lnfringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
167 F.— 62 
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2. Patents (§ 26*) — Invention— Correction of Mistaken Idea— Use and AR- 

RANGEMENT Of MATEBIALS. 

While the correction of a mistaken idea entertained by the art, amount- 
ing to the mère récognition of a mechanical truth, may not be an inven- 
tive act, invention may be found in a new structure, involving a read- 
justment of materials in use, by which new and highly bénéficiai résulta 
are brought about Daylight Manufacturing Company v. American Pris- 
matic Light Company, 142 Fed. 454, 73 C. C. A. 570, distinguished. Rain- 
ear v. Western Tube Company, 169 Fed. 431, 86 C. C. A, 411, followed. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30 ; Dec. Dig. 
§ 26.*] 

3. Patents <(§ 26*) — Invention— Reabbangement or Materials— Reversai, of 

Structure. 

Where, therefore, in Incandescent electric lamps, already in use, an in- 
ner copper or bronze section of the leading-in wire, supporting the filament, 
was extended down into and sealed up in the glass neck, where the union 
with the intermediate platinùm section was made, the union of the latter 
with the exterior copper section being outside the glass, in view of the 
difllculties of the problem as shown by the efforts of other inventors and 
the résulting advantages thereby secured.it involved invention to reverse 
this structure and extend the outer copper section into the glass, making 
a union with the platinùm thère. 

[Edi Note. — For other cases, see Patents, Cent. Dig. §§27-30; Dec. Dig. 
S 26.*] 

4. Patents (§ 52*)—Anticipation— Accidentai, Realization of Stbucture. 

A merely accidentai occurrence, realizing the structure of a patent, not 
only not appreciated, but aetually made the ground of rejection as an im- 
perfection, does not amount to an anticipation. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 70; Dec. Dig. § 
52.*] 

5. Patents (§ 65*)— Anticipation— Mistaken Figube in Preceding Patent. 

Neither is it an anticipation that by a mistaken showing in the figure 
of a preceding patent, by the error of the draftsman, the structure of the 
patent appears contrary to the conception of the inventors and the reading 
of the patent. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 65.*] 

Appeal f fom the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

For opinion below, see 161 Fed. 549. 

Richard N. Dyer and John Robert Taylor, for appellants. 
A. Parker-Smith, for appellees. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. The patent in suit is for a leading- 
in wire for incandescent electric lamps. It was taken out by Thomas 
A. Edison, January 13, 1891, but, being found to be too broad, a 
reissue was obtained October 10, 1905, and it is on this that the suit 
is based. Infringement is admitted, the validity of the patent being the 
only question. 

The leading-in wire of an electric lamp conducts the current to 
the filament within the bulb, and having to be sealed in, air-tight, where 
it enters the bulb, in order to préserve the vacuum within, a métal must 
be employed whose coefficiency of expansion is as near as may be to 

•For otber cases see same topio & § number in Dec. & Am. D*gs. 1907 to flate, & Rep'r Indexes ' 
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that of the glass, or at least the particular kind of glass used, so that 
the two shall contract and expand together, the filament burning up if 
there is the slightest leakage. Platinum is found to be the best for the 
purpose, but being yery rare and expensive, eeonomy is enforced, and 
the smallest possible amount, both in length and size of wire, which 
will insure a perfect seal, is therefore to be employed. It is quite 
ductile also, and liable to stretch in conséquence, which tends tô im- 
pair the seal, requiring it to be relieved of strain. The exterior ends 
of the wire hâve alsô to be rigid so that they will not sag and short-cir- 
cuit, and, the union of the platinum with the exterior copper section 
must be so secured as to avoid, so far as practicable, the breakage 
incident to handling in manufacture. Thèse were the problems which 
confronted the invéntor, and which he undertook to solve by the de- 
vicë of the patent. 




XATJNUM 



Coppeu 




There are two forms of construction shown, but with ooly one are 
we concemed. In thiis there i« an inner section of the leading-in wire 
of platinum, Connecting at one erid with the filament and sealed into 
the glass at the other, and an outer section of copper to which the 
platinum is joined, the point of union being within the glass into which 
the copper section is led and sealed. The other construction had inner 
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terminais of copper between the platinum and the filament, but was in 
other respects the same, and while admittedly the preferred form with 
the inventor, and employing the smallest amount qf platinum, was 
found to be objçctionable and was given up. The validity of the 
patent dépends on whether, in contrast with the prior art, invention is 
so shown. 

There is a suggested anticipation, because in practice, in other 
forms, such as the Heisler and Bernstein lamps, in which the exterior 
copper section is not led into the glass, it sometimes happened that the 
glass, by mistake, ran down on to and pver the point of union with 
the platinum, thus realizing, as it is said, the construction of the patent. 
But no such accidentai and fugitive occurrence is of account. 3.0 Cyc. 
840. Not only was it not understood or appreciated, but it was actu- 
ally made the ground of rejection, the lamp, when it happened, being 
regarded as imperfect and thrown out. It thus gave nothing to the 
world, standing in the way of discovery, indeed, instead of promoting 
it, and is thus entitled to no considération hère. Equally ineffective 
is it to urge that the Edison construction is disclosed by the Lemp and 
Wightman patent (401,444), where, by an error of the draftsman in 
one of the figures, thé outer section of thé leading-in wire is apparent- 
ly made to extend into the glass. The inventors had no such concep- 
tion, and no one reading the patent would get any idea of it, if, indeed, 
he would not perceive and correct the mistake. To accept it, under 
the circumstances, as a disclosure which advanced the art, anticipating 
the présent invention, would reflect on the judgment of the court. 

The patentability of the device is the real question. It was denied by 
the court below, on the ground that ail the inventor did was to cor- 
rect the mistaken idea entertàined by the art, that, if the exterior or 
copper erid of the leading-in wire was extended into the glass, it would 
crack th'Ç glass, and thus ruin the seal, ànd that récognition of this 
mistake Vj^as à mechanical truth and not an inventive açt, for which 
no patent would lie. But that does not fairly stâte the case in ail its 
parts. It is not like the condition in Daylight Manufactufing Com- 
pany v. American Prismatic Light Company, 142 Fed. 454, 73 C. C. 
A. 570, as Sûpppsed. The method there pursued already 1 appeared in 
the prior art, and its application to the production of rolled prism plate 
based on th| discovery that, contrary to.the conceived idëa, such plate 
could be su^cessfully ahnealed and eut, was properly held to involve 
no inventiori^ihe mechanism by which it was accoihplished being es- 
sentially old. The prevailing opinion being that it was â'usèless prod- 
uct, the discovery that it was not, which was ail that "ttljîre was, could 
not be regarded as rising to the dignity of invention, nothing new for 
effecting it having been devised. But the structure^ on; which inven- 
tion is predicated hère is unquestionably new, there being a readjust- 
ment of materials, by which new and highly useful results are brought 
abouti Tte tiase in many >i eatures is like that of Rainear v. Western 
Tube Company i' 159 Ped. 431, 86 G. C. A. 411, in which invention 
was found, although there was nothing more than a réarrangeraient of 
materials in common use to produce a nonrusting pipe-union joint. 
Indeed, the case hère is strpnger than that, for the principle of which 
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advantage was taken in that case, that brass and iron in contact would 
not rust, was well known ; whereas, hère, electric lamp makers labored 
under the impression that the imbedding and sealing in of the ex- 
terior copper section of the leading-in wire, which is of the essence 
of the invention, would crack the glass. Mr. Edison no doubt dis- 
covered that this was not the fact, and that the copper section could be 
so success fully sealed up. But, however important to it, that is not 
the whole invention, which is not to be so limited or classed, not to 
say that it is to be condemned, even if that should prove to be the case. 

In what, then, does the claim to patentability consist? The prime 
object of the invention was the saving of platinum, and to this, in 
conséquence, the mind of the inventor was particularly addressed. It 
is so declared in the spécifications, and in every way stands confessed. 
This object was a worthy one, justifying the exercise of, if not en- 
gaging, the inventive faculties, platinum being a very precious métal, 
and the extent of its use entering largely into the cost and ultimate 
price of the lamp. And in this respect the success achieved was cer- 
tainly most marked, the length of the platinum, section being reduced to 
not exceeding an eighth of an inch, as contrasted with two-thirds to 
three-quarters of an inch in other lamps, and there being also a ma- 
terial réduction in the size of the wire, the money so saved amounting 
to from $20,000 to $30,000 a year in the complainants' practice. It 
may be that, in the previous Edison patent (248,419) in one of the 
figures (4), a still greater economy of platinum is shown. But this. 
for some reason, was not a commercial success, and, the whole device 
being involved in any such comparison, it is with other lamps which 
hâve proved a success that contrast is the rather to be made. 

Invention might well be made to rest on this alone, but economy 
in platinum is by no means the only benefit attained. When the plat- 
inum extends outside the glass, it is subject to a pulling strain, to 
which, being ductile, it is liable to yield, and being drawn out and 
reduced in size in this way, it shrinks away from the glass, impair- 
ing the seal. But by anchoring the outgoing copper in the glass, the 
strain on the platinum is removed, and with it the danger of leakage, 
insuring a practically perfect seal. It is because of this that with less 
platinum there are better results. It is said that, as an offset, the cop- 
per brings in gas bubbles. But none are observable about the plat- 
inum, and it is there that they particularly count, and, whatever. theo- 
rizing as to this may be indulged in, it is established by the évidence 
that, with the copper extended into and sealed up with the glass, a 
greater percentage of perfect seals is secured, and theory must yield 
to proof. 

Another important feature is the rigidity obtained in the outgoing 
wires. If thèse sag, there is a danger of short-circuiting, destroying 
the lamp, which not infrequently occurs where the platinum extends 
beyond the glass. S'tability is also required, the breakage of the wires 
in handling in course of manufacture being a not inconsiderable source 
of loss. Both of thèse defects, however, are remedied, and the cor- 
responding advantages obtained, by carrying the copper into and im- 
bedding it within the seal, the copper ends outside of it not sagging 
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like the platinum, ànd an effective protection, both of the platinum and 
of the copper and platinum union!, béirig afforded therebyl 

With ail thèse useful fëatures,/ivh'ich, if not altogether new, are 
not found, ûnîted in any previous. dévifce, why, it riïay be asked, is not 
invention shown? No doubt, tlie extending of the exterior copper 
section into the glass is ôf its essence, being th'at ;from which pretty 
much everything else flowsi It is true, also, that "the art did not be- 
liëve that thiâ, côuld be successfully done, being dbminated with the 
idea that it woûld break, the seal. But, as alreâdy stated, the inven- 
tion does not stop with tliè correction of that mistâke. There may be 
that, but thére is more, ànd, to so confine ït, it must âppear that the 

resulting benefits, with that out of 
' the way, were known. It is said 
tjiat the construction adopted in 
thè patent was ôbvious from the 
reverse construction shown in the 
Heisler and Bernstein lamps, 
, where an inner copper or bronze 
1 section, supporting the filament, is 
éxtended dowri into and sealed up 
in the glass, where the union with 
the platinum takes place. But it is 
always hazardous to assert the ob- 
viousness of a device which no 
ohe, with the whole art befqre him, 
up to that time has conceived. 
Nor were thé benefits of the pat- 
ented structure tô be reasoned out, 
^unaided, as maintained. The ordi- 
nary explanation, for instance, 
' ' " : wôuld be that the more platinum, 

the better the! seal, and not, as demonstrated, that,, ofher things com- 
bining, a more perfect seajcould besecured with less. The défend- 
ants' expert, as it would seem, is not ëyen yet conyihced. Neither was 
it to be supposée! that, aside from the question of breakage, the copper, 
with its greatér coefficient of expansion, on being éxtended into the 
glass, would somehow hold. Above ail, was there nothing in the Heis- 
ler and Bernstejn, construction tô suggést a solution by the mère turn- 
ing of it upsidé down . The platiriûm tjiere éxtended outside the glass, 
where the union with t^e copper was formed, with ail the resulting 
disadvantages which it was the object of the présent invention to oyer-; 
corne. Butit,is sprnewhat difficult to see how, by ( mère observation,' 
àV something ,'lying on ,the surface, it would be, reçognized that they 
woûld disap'pear, if only.,thi,s cqnstructipn was turhed around., It may 
be, as a mère naked conception, that^the reverse, construction did not 
gô,unobserved. But up.ôn, whaf considération can it be declared that 
it was at the sape timè apprehended that thereupôn ajl the benefits 
as we nbw know them (pi^Iy sd th.àt^he glass did not crack) would im- r 
mediately ensue? Thç fafct ïi, as, the/ record shows, dispelling any sUchj 
idea, that riôt a few invenfors, incltidihg Mr. Edison hîmself, had for 
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some time been busied in the effort to secure a satisfactory arrange- 
ment of leading-in wires, and the différent means taken for doing so, 
better than anything else, shows the complexity of the problem in- 
volved, and that in order to meet it something more than ordinary 
skill was required. To deny to its successful solution the merit of in- 
vention upon the contrary idea is to déclare that thèse efforts were 
needless, and that there was already disclosed in the art an easy and 
obvious way out, which ought to hâve been, but somehow was not, 
seen. We are not, however, to be persuaded to that view. On the 
contrary, we think that the successful method of dealing with the 
subject, and particularly the method hère adopted, was inobvious, if 
not obscure, calling for inventive insight to develop and discern, and 
that the patent, therefore, should hâve been sustained. 

The decree is reversed, and the bill reinstated, with directions to 
refer the case to a master to state an account. The patent having ex- 
pired since suit brought, no injunction will go out. 



CENTRAL TRUST CO v. NEW AMSTERDAM GAS CO. et al. 

(Circuit Court, S. D. New York. February 18, 1909.) 

Deposits in Court (§ 11*) — Disposition op Interest on Distribution op 

FUND. 

An injunction pendente lite was granted at suit of sas companies re- 
straining the enforcement of a reduced rate of charge for sas, but re- 
quiring the companies to deposit the excess collected above such rate with 
the master to await the final détermination of the case. In the meantime 
the master realized some interest on the fund. Some 2% years later 
the injunction was dissolved, and it became necessary to refund the 
amount so impounded to customers to the uumber of 873,000. Hcld, that 
the interest accumulation would be used in the first instance in paying 
the expense of administering the fund, especially as the cost of making 
distribution of the same among several million items would absorb a 
large part of it, and that no disposition of the excess reinaining, if any, 
would be made until the amount of such excess was ascertained. 

[Ed. Note. — For other cases, see Deposits in Court, Dec. Dig. § 11.*] 

In Equity. On settlement of order vacating injunction pendente 
lite. 

Joline, Larkin & Rathbone, for complainant. 

Cortland Betts, for défendant New Amsterdam Gas Co. 

Edward R. O'Mallay, for défendant Atty. Gen. of State of New 
York. 

George S- Coleman, for défendant Public Service Commission, First 
District. 

Francis K. Pendleton, for défendant City of New York. 

LACOMBE, Circuit Judge. Défendants hâve submitted a clause 
"dismissing the bill," which is disallowed. The décision of the Su- 
prême Court in the consolidated case does not warrant the granting 
of such relief at this time in the suits brought by the other companies. 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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If défendants should be hereafter advised to move for a dismissal of 
the bills for failure to prosecute, they may then présent the question. 

As to repayment of the fund, the spécial master had been instructed 
to take action in the matter before this motion was argued. See mém- 
orandum filed February 5, 1909. 

As to interest, no question as to whether or not the gas company 
should pay interest at 6 per cent, per annum to any consumer is be- 
fore this court; any such controversy, if such there be, will hâve 
to be adjusted in some other tribunal. At the very oùtset of this suit, 
when the preliminary injunction was issued, June 8, 1906, it was 
clearly and specifically pointed out that no consumer (except the city 
of New York) was made a party, and that none of them were or 
would be indiyidually bound by any action which the court might take 
in such suit. No injunction was ever issued against any individual 
consumer; each one was left fre.e to refuse payment of the overcharge 
if he chose to do so.' Consolidated Gas Co. v. Mayer (C. C.) 146 Fed. 
150; Richman v. Consolidated Gas Co., 186 N. Y. 213, 78 N. E- 871. 
Many consumers did so refuse, and hâve only paid at the 80-cent 
rate during the interval. So, now, if any consumer prefers not to 
take from the fund which the master is about to distribute the âmount 
of his overcharge, but, on the contrary, elects to prosecute the com- 
pany for the amount of such overcharge with légal interest, he is en- 
tirely free to do so. Whether or not the company would hâve any dé- 
fense to such action would be decided by the court in which it might 
be brought. 

Ail that we hâve to do with hère is the return of the items of over- 
charge deposited with the spécial master to the true owners. While 
in his custody the fund earned some interest, not at the rate of 6 
per cent.; 2y 2 per cent, was the utmost the master could obtain at 
any time, and not always that. Thèse accumulations it is now sug- 
gested should be distributed ratably with the refunds as interest there- 
on. The order under which the deposit was made did not provide that 
this should be done. It was known at the time that there would be 
expenses of administration which would hâve to be borne by the 
fund itself, but which it was expected the accumulations would be 
sufficient to meet. Indeed, the présent application recognizes that, 
and asks that only the amount in excess of expenses of administration 
be now distributed. The order required the gas company to pré- 
pare the papers for refund. This they hâve done, and filed them with 
the spécial master month by month. They disclose the exact amount 
of overcharge paid by each consumer, but to list up, check over, and 
audit the separate accounts so that no one will receive more or less 
than is due him is a work of great magnitude, and will be expensive. 
It was contemplated when the original order was made that the gas 
company would distribute the refunds through its collectors, week 
by week, as they made their rounds. At that time it was supposed 
there would be only the accumulations of a year to dispose of, but 
the fund has grown to such a size that any such method would be too 
dilatory, and the master will himself oversee distributions through 
the mails, reducing the time to a fraction of what it would be under 
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the original plan. The important thing is to get this oyercharge back 
to each consumer in vhe shortest possible time and with no trouble 
to him. 

Returning, again, to the question of distributing surplus of the ac- 
cumulations above the expenses of administration. The master lias 
had a careful calculation made in the case of the Consolidated Com- 
pany; the relative proportions are the same in the other companies, 
and those figures may be referred to in considering ail similar ap- 
plications. Papers for refund submitted by the company show that 
there are 873,691 separate accounts. The distribution even of the 
total accumulations between this large number of différent individuals 
would give but a trifling amount to each. Thèse accounts run back 
for a period of 33 months, and it is estimated that there will be an 
aggregate of over 20,000,000 separate items., The auditor, after an 
experiment as to the time required for making interest calculation as 
to a few items, estimâtes that in order to calculate the interest on 
thèse 20,000,000 items, varying in amount and date, and to check and 
audit thèse calculations, would cost, at 75 cents per hour, a sum which 
would nearly equal the whole amount of the accumulations. Apparent- 
ly the persons who would get the most benefit from thèse opérations 
would be the clerks employed to do the work. Moreover, if the vouch- 
ers now being prepared for distribution with the checks were held 
back until ail thèse interest calculations could be made by 400 clerks, 
the time necessarily consumed would delay repayment for 2 or 3 months 
more. 

Thèse circumstances are mentioned merely to indicate some of the 
aspects of the question. Estimâtes are always unsatisfactory and often 
misleading. The présent application can be disposed of without giv- 
ing any considération to them. As has been stated, ail that is now 
asked is a distribution of so much of the accumulations as may be 
in excess of the expenses of administration of the fund. It is im- 
possible to tell what that excess may be, or whether there will be any 
surplus at ail. If ail consumers had kept their receipts, a reasonably 
accurate estimate might be made as to what it will cost to prépare, 
check over, and audit the refund vouchers and to prépare and send 
out the checks. Undoubtedly, with such a vast number of items that 
expense will be very heavy, but its probable extent might be esti- 
mated with reasonable assurances of retaining sufficient to meet it. 
But from complaints which hâve corne to the master and from in- 
vestigations which hâve been made by gentlemen connected with the 
press, it is apparent that many unscrupulous persons hâve for some 
time past been persuading consumers to turn over their receipts and 
to make some arrangement or sign some paper, which they expect 
hereafter to présent as évidence of an assignment to themselves and 
on which they will try to collect the money. It is known that in many 
instances thèse alleged assignments hâve been procurée! by deceit and 
false représentations, in some instances even statements hâve been 
made that the individual soliciting the receipts was approved by the 
court, or was selected by the spécial master, the whole scheme being 
a fraud upon the consumer. The victims are presumably in most 



986 167 FEDERAL REPORTER. 

instances not well to do, ignorant of their rights, often illiterate, and 
unfairiiîiar with the English language. 

It is the duty of the master, so far as may be possible, to protect 
thèse urifortunate persons, who did not understand the importance of 
following the instructions which would hâve protected themselves, 
against being defrauded of the money which he holds for them. In 
many instances, although the individual amount is small, it may be 
a serious matter to the owner of the claim. This can be done only 
by inquiry and investigation, frequently by taking sworn testimony 
before the spécial master or some other. How many of thèse cases 
there may be no one can now tell; probably out of the 873,691 ac- 
counts they will run into the thousands or tens of thousands. No 
possible ëstimate of the cost of thus protecting the original fund for 
those rightfully entitled to it can riow be made ; it will undoubtedly be 
very large ; it would not be surprising if the cost practically exhausted 
the accurhulations. No one can now tell what surplus there will be 
after paying expenses of administration, if, indeed, there be any; and 
it would be unwise for the master to undertake to distribute any 
part of the accumulations f rom which alone he can meet the cost of 
a fight to protect the fund against fraudulent daims until the fight 
is ovef. 

When the principal of the fund is distributed and the cost of that 
opération determined, the court will entertain whatever application 
may be made to it as to the disposition of any surplus of the accumu- 
lations. 



In re HUDSON RIVER ELECTRIC 00. 
(District Court, N. D. New York. February 19, 1909.) 

1. Bankruptcy (§ 100*)-^Adjtjdication— Vacating. 

An adjudication of bankruptcy against a corporation, made as a matter 
of course on default, will be vacated on pétition of creditors or others 
interestëd, filed promptly on flrst obtaining knowledge of the adjudication, 
to permit them to raise the question whetlier such corporation is engagea 
in a business which renders it subject to such adjudication, where that 
appears doubtful. 

[Ed. Note.-'-For other cases, see Bankruptcy,- Cent. Dig. § 144 ; Dec. 
Dig. § 100.*] 

2. Bankbuptoy (§ 100*) — Adjudication— Vacating. 

Receivers of a corporation in possession of its property under appoint- 
ment in a suit by creditors are compétent parties to niove for the vacation 
of an adjudication of bankruptcy made against it without their knowledge. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 100.*] 

In Bankruptcy. Motions, in proceedings, in the matter of the Hud- 
son River Electric Company, in the matter of the tjludson River Elec- 
tric Power Company j in the matter of the Hudson River Power Trans- 
mission Company, in the matter of- the Saratoga Gas, Electric Light 
& Power Company, in the matter of the Empire State Power Com- 
pany, and in the matter of the Madison County Gas & Electric Com- 
pany, on orders to show cause, or directly, respectively, to set aside 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and vacate the several orders heretofore made herein adjudicating 
said corporations a bankrupt, respectively, and for orders permitting 
answers or demurrers to the several pétitions to be filed and their 
sufficiency, and also the liability of such corporations to be adjudged 
bankrupt, determined. 

James A. Van Voast, Abram J. Rose, and Geo. B. Curtiss, for the 
motions. 

C. S. & C. C. Lester, Henry V. Borst, Henry W. Williams, and 
Coville & Moore, opposed. 

RAY, District Judge. Each of the corporations above named is a 
public service corporation, and each has been adjudicated a bank- 
rupt, no défense, answer, or demurrer to the pétitions or either of 
them having been filed. The order of adjudication in each case was 
made as matter of course, and without an examination of the péti- 
tion. A very short time before thèse pétitions were filed, and there 
was slight différence in the days of filing, a suit in equity was com- 
menced in the Circuit Court of the United States by Eben H. Gay and 
another against the companies named and two others, Hudson River 
Watër Power Company, and, Ballston Spa Light & Power Company, 
also public service corporations, as défendants, charging, among other 
things, that they were insolvent, being mismanaged, their property 
wasted and misapplied, etc., and that there is, in fact, practically but 
one company, the others being owned and controlled by it through own- 
ership of stock agreements, etc., and that ail hâve been and were be- 
ing run, conducted, and managed as one company, and should be in 
the future kept together as one in the interests of stockholders, 
bondholders, gênerai creditors, and the public. The object of the 
action was and is, the action being now pending, to wind them up and 
hâve a sale, etc., and, if possible, effect a reorganization in the interest 
of ail. A receiver was asked for, and the Circuit Court duly appoint- 
ed Geo. W. Dunn, Milton Delano, and Charles W. Andrews receivers 
of such corporations, with instruction to keep them together and 
run and manage them as one; keeping the accounts separate, how- 
ever. Thèse receivers duly qualified and entered on the discharge of 
their duties, and are now operating under the orders of the Circuit 
Court of the United States. The properties of thèse companies hâve 
cost millions of dollars, and each is heavily bonded, the aggregate 
amount of bonds being about ten millions of dollars or upwards. 
There are" outstanding contracts for the furnishing of light and power 
to other corporations, cities, villages, etc., as well as to individuals. 
The affairs are in a mixed and tangled condition, and such receivers, 
with the aid of appraisers appointed by the Circuit Court, are en- 
gaged in making an inventory and appraisal of ail the properties. The 
opérations of the companies extend over several hundred square miles 
of territory. While some of the corporations generate and make both 
electricity and gas, one générâtes electricity only, while another trans- 
mits it. 

As bankruptcy proceedings were already pending against the Hud- 
son River Water Power Company, which has a plant for the généra- 
tion of electricity and a dam across the Hudson river, and is per- 
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haps the most important company of the eight involved, this court 
appointed the same receivers for that company, but they are managing 
and operating its afïairs and plant under the authority of the Circuit 
Court, no adjudication having been made. In that case an answer 
was interposed and the question raised, which is, as yet, undetermined, 
that, being a public service corporation and engaged principally in 
generating and selling electricity, the corporation is not subject to the 
provisions of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 
544 [U. S. Comp. St. 1901, p. 3418]), and cannot be adjudicated a 
bankrupt. It is claimed that the Hudson River Electric Power Com- 
pany is the principal one of the eight, and that the ôthers are sub- 
sidiary. Whether this or the Hudson River Power Company is the 
principal company, it has not been controverted that the others are 
subsidiary companies. The pendency of the suit in equity, the ap- 
pointaient of the receivers, and their possession of ail the properties 
of the companies well may hâve, and seem to hâve, diverted atten- 
tion from the filing of the pétitions in bankruptcy. The receivers had 
just entered on the discharge of their duties, and were in ignorance of 
the facts. 

The Schenectady Trust Company is one of the largest creditors 
of Hudson River Electric Power Company, having provable claims 
to the amount of some $6,000, and allèges that it had no knowledge 
of the filing of the pétition in bankruptcy, or of the adjudication made 
November; 20, 1908, until November 24, 1908. It moved promptly 
to vacate the adjudication, alleging, in brief, that said alleged bank- 
rupt is a public service corporation organized under the transporta- 
tion law of the state of New York, and is engaged principally in 
transporting and transmitting electric current for the purposes of light, 
heat, and power; that the pétition filed against it is defective and 
insufficient, and does not disclose such f act, etc. It allèges that such 
corporation is not sùbject to be adjudicated a bankrupt, and asks to 
hâve the adjudication vacated and to be allowed to corne in and défend. 

In substance and effect, on the same or similar allégations raising 
the same questions, such trust company, having the same standing, 
asks the same relief in the case of the Hudson River Electric Com- 
pany, organized under said transportation law, and engaged principal- 
ly in purchasing, transporting, and selling electric current. Ignorance 
of the bankruptcy proceedings, etc., as above stated, is also alleged, 

The Schenectady Trust Company is a large creditor of the Hud- 
son River Power Transmission Company, and asks to hav'e the ad- 
judication in that case, made on the same day, vacated and set aside, 
and be allowed to corne in and défend on the ground that the pétition 
filed did not show that the alleged bankrupt corporation was engaged 
principally in manufacturing, trading, printing, publishing, mining,. 
or mercantile pursuits, etc., and that the said alleged bankrupt cor- 
poration is in fact a public service corporation engaged principally in 
the occupation of transporting and transmitting electric current for 
the purposes of light, heat, and power, and is not engaged in either 
of the pursuits before mentioned, and is not subject to the provisions 
of the bankruptcy act. The said trust company allèges that it was 
ignorant of thé bankruptcy proceedings until four days after the ad- 
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judicatîon. It thereupon moved promptly to vacate the adjudication. 
In this case the receivers join in the application to vacate, and ask to 
défend, and allège ignorance of the main and pertinent facts which 
would justify a défense and allège that, having made an investigation, 
they hâve ascertained that the petitioning creditors in the bankruptcy 
proceeding against the Hudson River Power Transmission Company 
are not creditors of said corporation, and that the pétition does not 
set forth that the alleged bankrupt is a corporation, or what, if any, 
business it is engaged in, or in fact show that it is one of the cor- 
porations that cornes under the provisions of the bankrupt law, etc. 

In the matter of the Saratoga Gas, Electric Light & Power Com- 
pany, the Schenectady Trust Company allèges that it is a creditor of 
such corporation having a provable claim to the amount of $2,750, 
and that in the pétition filed against said corporation there was no 
allégation to the effect that it was engaged principally in manufactur- 
ing, trading, printing, publishing, mining, or mercantile pursuits, or 
any one or more of said occupations, and allèges that in fact the said 
corporation is a public service corporation engaged principally in the 
occupation of lighting the streets and public and private buildings 
of the village of Saratoga Springs, N. Y., by means of gas and elec- 
tricity, and is not engaged principally in either of the occupations or 
businesses which would bring it within the provisions of the bankrupt 
act. The said trust company says that the adjudication in this case 
was made November 20, 1908, and that it had no knowledge of the 
bankruptcy proceedings until November 24th. It thereupon moved 
promptly to vacate the adjudication. The certificate of incorpora- 
tion of the Saratoga Gas, Electric Light & Power Company states 
that the objects of the corporation are to be the manufacture an<J 
supply of gas for lighting the streets, avenues, public parks, and other 
places, and the public and private buildings of the village and town 
of Saratoga Springs, and the manufacture and use of electricity for 
producing light, heat, and power for the same purposes. 

In this case the receivers move also to vacate the adjudication, and 
allège that the petitioning creditors are not creditors of the alleged 
bankrupt, and also raise the same questions presented by the Sche- 
nectady Trust Company. They allège that they hâve moved promptly 
on discovering the facts. It also appears that the principal business 
of this company is the génération and supply of electricity. 

In the matter of the Empire State Power Company, the same ques- 
tions, with others, are raised, and the receivers ask to hâve the ad- 
judication in that case vacated and set aside, so that an answer or 
demurrer may be interposed, and the liability of the company to be 
adjudicated a bankrupt determined upon a showing of the actual 
facts. The Empire State Power Company is a public service cor- 
poration organized under the transportation corporation law of the 
state of New York, and is engaged principally in generating and trans- 
mitting electricity. 

The Madison County Gas & Electric Company is also a public 
service corporation, and was organized under the said transportation 
corporation law, and is engaged principally, it is alleged and as the 
proof shows, in generating and furnishing electricity for the purposes 
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of light and heat. It is alleged that this corporation is not subject' 
tp hç adjudicated a bankrupt under the bankruptcy law of the United 
States. 

It is not necessary at this time to décide that thèse corporations or 
any of them are not subject to be adjudicated bankrupts respectively 
under the provisions of the national bankruptcy law.: Whether a cor- 
poration engaged principally in the manufacture and sale of gas for 
f urnishing light and heat is engaged in manufacturing or in a mer- 
cantile pursuit, may be questioned. Whether a corporation engaged 
principally in generating electricity, and selling it to furnish lîght, heat, 
and power may well be questioned. The corporations engaged prin- 
cipally in transmitting or transporting electricity would not seem to 
be within section 4 of the act, and can it be said that a corporation 
engaged principally in purchasing, transmitting, and selling electricity 
is engaged in trading or in mercantile pursuits within the meaning of 
the section. Thèse questions are hère involved, and if the objec- 
tions are well taken this court has no jurisdiction to adjudicate thèse 
corporations bankrupts, or either of them a bankrupt. If the petition- 
ing creditors are not creditors of the corporation against which they 
hâve filed a pétition, that f act should be made to appear. 

In each of the cases thére has been due diligence shown; no lâches 
appears. The moving parties hâve proceeded promptly. No injury 
can resuit to any interest in setting aside thèse adjudications taken 
by default, and permitting interested parties to promptly, file answers 
or demurrers as they may be adyised. I hâve no doubt that the re- 
ceivers of thèse corporations, appointed by the Circuit Court of the 
United States, and now in the possession: of ail thèse properties and 
representing the interestsof alï the creditors, are compétent parties to 
move herein, and ask that thèse adjudications be vacated. They hâve 
been appointed by the Circuit Court to represent the creditors and 
care for their interests., I think it their right and duty to interpose 
in thèse proceedings andprevent adjudications in bankruptcy pro- 
ceedings in case the corporation they represent is not subject to the 
provisions of the bankruptcy act. Haste in thèse proceedings is not 
demanded by the circumstançes. The, prpperty is now in the hands 
of the Circ;uit Court, and is being protected and cared for by it. There 
is no danger of waste or neglect. Se fax as possible, thèse companies 
should be kept tpgetherand managed as one whole, for, in truth, while 
sorae are producing gas and generating electricity, they are f urnishing 
it to others.to transmit, and thèse in turn sell it to cities, villages, and, 
individuals for the purposes of f urnishing light and heat; If it shall 
be determined that any one of thèse corporations is subject to the 
bankruptcy law, and that proceedings in, the bankruptcy court take 
precedence to and supersede those now pending in the Circuit Court, 
the bankruptcy court will take jurisdiction and proceed to administer 
the afïairs and property of that corporation under the provisions , of 
the act. Thèse preliminary questions should be settled;, It would be 
unfortunate indeed to allmv. thèse adjudications to stand and hâve 
it demonstrated at a later period that the bankruptcy court was with- 
out jurisdiction in the premises. The court in bankruptcy has juris- 
diction to adjudicate as a bankrupt a corporation engaged principally 
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in manufacturing, trading, printing, publishing, mining, or in mer- 
cantile pursuits, but no other. As was said by the Circuit Court of 
Appeals in the Matter of the New York Tunnel Company (decided 
December 15, 1908), 166 Fed. 284 : 

"If the pétition were against a railroad compahy there would be on the 
face of the record such a jurisdictiOKal defect as would make an adjudication 
void." 

So hère, if the pétition is against a corporation which is not en- 
gaged principally in manufacturing, trading, printing, publishing, min- 
ing, or mercantile pursuits, when that fact appears in the course of 
the proceedings, there will be such a jurjsdictional defect on the face 
of the record as to make the adjudication and ail proceedings under it 
void. In re New Eng. Breeders' Club (D. C.) 165 Fed. 517. 

There will be an ofder in each of the above-entitled matters vacat- 
ing and setting aside the adjudication heretofore made, and permit- 
ting any creditor who desires, and the receivers if they are so advised, 
to interpose an answer or a demurrer. 

The order will also provide that thé petitioning çreditors, if so ad- 
vised, may amend within 10 days after being served with a copy of 
the order vacating the adjudication. Answers or demurrers to be 
filed within thirty days after entry of the order vacating and setting 
aside the adjudication. 



TTNITBD STATES v. PALAN et al. 

(Circuit Court, S. D. New York. February 18, 1909.) 

Criminal Liaw (§ 200*)— -Défenses— rCowVicTioN Undeb State Law as Dé- 
fense to Fedebal Pbosecution. 

The conviction and punishment of a défendant for violation of a state 
law is not technically a bar to his conviction and punishment under a 
fédéral law for the same act ; but, in the absence of extraordinary cir- 
eumstànces, where the offenses are substantially the same, such double 
punishment should not be inflicted. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 406 ; Dec. 
Dig. § 200.*] 

Henry L. Stimson, U. S.'Atty. 
Isadore L> Pascal, for défendants. 

HOL/T, District Judge. This is a motion in arrest of judgment. 
Défendants hâve been indicted and convicted of a violation of sec- 
tion 3 of the immigration act of 1907 (Act Feb. 20, 1907, c. 1134, 34 
Stat. 899 [U. S. Comp. St. Supp. 1907, p. 392]). The material por- 
tion of that section is as follows: 

"That the importation into the United States of any alien woman or girl 
for the purpose of prostitution, or for any other immoral purpose, is hereby 
forbidden ; and whoever shall, directly or indirectly, import, or attempt to 
import, into the United States, any alien woman or girl for the purpose of 
prostitution, or for any other immoral purpose, * * * or whoever shall 
keep, maintain, control, support, or harbor in any house or other place, for 
the purpose of prostitution, or for any other immoral purpose, any alien woman 
or girl, within three years after she shall hâve entered the United States, 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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shall, In every such case, be deemed . guilty of a felony, and on conviction 
tberèof be imprlsoned not more than five years and pay a fine of not more 
than five thousand dollars." 

The indictment contained four counts. The first count charged the 
défendants with importing into the United States a certain alien woman 
for the propose of prostitution. The second count charged the de- 
fendants with keeping and harboring such woman in a certain house 
in the city of New York for the purpose of prostitution within three 
years af ter she entered the United States. The third count charged 
that the défendants irnported such woman for an immoral purpose, 
to wit, concubinage. The fourth count charged that they kept and 
harbored her in said house for, suçh immoral purpose. ... The jury 
fouhd t^ie défendants guilty under thé second count only.' The ver- 
dict, therefore, establishes that the défendants kept and harbored such 
woman in a certain house for the purpose of prostitution within three 
years after she entered the United States. 

The défendants proved on ttie trial that they were arrested while 
living at such house, and while keeping there such alien woman, and 
were charged before the Court of Spécial Sessions of New York with 
the offense of keeping a disorderly house. The défendant Esther Pa- 
lan pleaded guilty, and was sentenced to one month's imprisonment. 
The défendant Samuel Palan pleâded not' guilty, was tried,,. convicted, 
and sentenced to six months' imprisonment. The défendants served 
their respective terms. The défendants' counsel, on the trial herein, 
moved to .direct the jury to acquit on the counts for keeping and har- 
boring, on the ground that they had already been convicted and pun- 
ished for that offense in the state court. I denied the motion at the 
trial, stating, however, that if the jury convicted the défendants of 
keeping and harboring I would take the question under considération 
on a motion in arrest of judgment. Such motion has now been made. 

It is well settled that every citizen of the United States is a citizen 
of two sovereign governments, the state in which he lives and the 
United States, and that certain acts may constitute an offense under 
the laws of each governjnent. Fox v. Ohio, 5 How. 410, 12 L. Ed. 
213; U. S. v. Marigold, 9 How. 569, 13 E. Ed. 257; Moore v. People, 
14 How. 13, 14 L. Ed. 306; Grafton v. U. S., 206 U. S. 333, 27 Sup. 
Ct. 749, 51 L. Ed. 1084. Most of the cases cited are cases in which 
the question has arisen upon the pleadings. I am not aware of any 
instance in which a person who has been convicted and has undergone 
the punishment imposed in a state court has been subjected to an- 
other punishrnent upon conviction in a fédéral court for the same act. 
But it would seem, on principle, that if the prosecution in one court 
is not a bar to a prosecution in the bther the punishment inflicted in 
one court is not technically a bar to the infliction of another punish- 
ment by the othér court. I think, therefore, that the fact that thèse de- 
fendants hâve served a term of imprisonment under a judgment of the 
state court for substantially the sanie offense of which they hâve been 
convicted in this court is not technically a bar to their being sentenced 
to further imprisonment upon a conviction in this court. But, in the 
absence of extraordinary circumstances, I think no such double punish- 
ment should be inflicted. To punish a nian twice for the same offense 
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shocks the sensé of justice. I shall therefore suspend sentence in this 
case. 

I do this the more readily because it seems to me that the con- 
stitutionality of the portion of the act of Congress under which this 
conviction has been obtained is doubtful. I hâve no doubt of the 
power of Congress to make it a crime for any person in this coun- 
try to import into it an alien woman for an immoral purpose; but 
the provision under which the conviction has been had in this case 
makes it a crime for any person to keep or harbor in any place for 
any immoral purpose any alien woman within three years after she 
shall hâve entered the United States. The statute makes no distinc- 
tion between alien women of previoûs good character and those of 
bad character. They may hâve been of good character before coming 
to this country, so that there was no légal impediment to their en- 
trance upon their arrivai, and may hâve continued to be such for 
nearly three years thereafter. It is even immaterial whether the man 
knows that such a woman is an alien. By the provision of this law, 
if any man, a citizen of this country, forms illicit relations with an 
alien woman of previoûs good character, say two years after her 
entrance into this country, he is liable to be punished by imprison- 
ment in the state prison for five years, and to be fined $5,000. Ob- 
viously, such an offense could not be punished by Congress if the 
woman were not an alien. It would be a matter exclusively for state 
législation. The simple question therefore is: Does the fact of the 
alienage of a woman enable Congress to pass a law punishing a man 
criminally for entering into illicit relations with her. I doubt it. As 
the point has not been raised or argued in this case, I hâve formed 
and express no definite opinion on the subject; but, if I had not con- 
cluded, upon the grounds already stated, to suspend sentence in this 
case, I should hâve felt it my duty to give the question of the con- 
stitutionality of the provision of the act under which this convic- 
tion has been had careful considération before sëntencing the de- 
fendants. 

Sentence is suspended in this case, and the défendants released from 
further détention. 



A. KASTOR & BROS. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 10, 1909.) 

No. 5,182. 

Ctjbtoiis Buties (§ 26*) — Classification — Odd-Shapbd Knives — "Pen- 
knives"— "Toys." 

The real test of whether an article is a toy is its use by children 
as a plaything; and diminutive penknives, with odd-shaped handles, 
which, though they cannot be effectively used for most of the purposes for 
which an ordinary pocketknife is used, are not in fact used as playthings, 
are less properly classed as "toys," under Tariff Act July 24, 1897, c. 11, 
S 1, Schedule N, par. 418, 30 Stat. 191 (U. S. Comp. St. 1901, p. 1674), than 

•For other cases see same topic & S numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
167 F.— 63 
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as "penknives," under Schedule C, par. 153, 30 Stat. 163 (U. S. Comp. St 

1901, p. 1641). 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 26.* 
For other définitions, see Words and Phrases, vol. 8, pp. 7036, 7818.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below, which affirmed the assessment of duty by the 
collector of customs at the port of New York, reads as follows: 

FISCHER, General Appraiser: The merchandise consists of one-blade pen- 
knives about two inehes in length, with odd-shaped handles. Some of thèse 
resemble in shape a lady's slipper, others a gun, a hat, a fish, etc. Duty was 
assessed on thèse articles as penknives, valued at not more than 40 cents 
per dozen, at the rate of 40 per cent ad valorem under the provisions of 
Tariff Act July 24, 1897, c. 11, § 1, Schedule C, par. 153, 30 Stat 163 (U. S. 
Comp. St 1901, p. 1641), and they are claimed to be dutiable properly as toys 
at the rate of 35 per cent under pàragraph 418 of said act The articles are 
diminutive penknives, with peculiar or odd-shaped handles. The cutting 
blade and other métal parts thereof are made of cheap Bessemer steel. The 
knives are evidently not toys, but a cheap grade of cutlery. That they are 
toys is the orily daim set up by the importera. 

Their contention is apparently based upon the low cost of the article, the 
peculiar or odd shape of the handle, and the miniature form or size of the 
knife. The dutiable character of this class of articles is not to be determined 
by the cheapness of the knife, by its odd or unusual shape, or the fact that 
it is smaller in size than the ordiûary penknife. That must be determined 
and condltioned by the character and the use of the said articles. The testimony 
is far from convincing on the question as to whether they are used as toys, 
and from an examination of the samples we must take notice that knives 
of this kind are certainly not 61 the character In gênerai use as playthings. 
As to size, the board held that neither miniature opéra glasses nor miniature 
penknives were to be regarded as toys. G. A. 5,833 (T. D. 25,734) ; G. A. 
6,264 (T. D. 26,996). As to odd shape, the board held that automatic pencils 
in the form of a gun were not toys. G. A. 6,020 (T. D. 26,306). As far 
as the cost of the articles might affect their classification, the board held in 
the matter of métal nippes that no matter how trifling the cost might be the 
articles wëre not on that ground alone to be considered as toys. G. A. 6,638 
(T. D. 28,296). 

We are of the opinion that thèse knives are not commonly in use as play- 
things for childreu, and we hold that they are not toys. If they are not 
penknives, as classified, they would then hâve to be considered as manu- 
factures of métal under pàragraph 193, and so dutiable at the rate of 45 
per cent ad valorem, a rate higher than that complained of. We regard 
the articles as knives, and as covered by pàragraph 153, and hold that they 
are so dutiable. 

The protests are overruled, and the décision of the collector in eacn case ia 
affirmed. 

B. A. Levett, for importers. 

D. Frank Lloyd, Asst. U. S. Atty. 

HOL/T, District Judge. It is obvious that the instrument in ques- 
tion is not one which can be efïectively used for most of the purposes 
for which an ordinary pocket-knife is used. Still no one would deny 
that it is a knife. I think few people would term it a toy. The évi- 
dence does hot satisfy me that it is commercially known as a toy, or 
is in fact used by children as a plaything, which is the real test of 

•For other cases see Bame topte & { numbek in Bec. te Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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whatis a toy. My opinion is that it would be more proper to classify 
it as a manufacture ôf métal than as a knife or a toy, in which case, 
as suggested in the General Appraisers' décision, the duty would be 
still higher. But the only question on this appeal is whether it should 
be assessed as a toy, instead of as a knife, and in my opinion its assess- 
ment as a knife is more nearly correct than its assessment as a toy. 

The décision of the Board of General Appraisers is therefore af- 
firmed. 



In re KEARNEY. 

(District Court, E. D. Pennsylvania. February 19, 1909.) 

No. 3,139. 

Bankrtjptoy (§ 164*) — Voidable Préférence— Payment by Debtob. 

A payment made by a bankrupt to his brother, two days before the bank- 
ruptcy and while insolvent, in repayment of a loan, oonstituted a voidable 
préférence, although the loan was made for a spécifie purpose and with the 
understanding that the money should be returned if suc-h purpose was not 
earried out, as it was not, where, so far as appears, the money was not 
kept in a separate fund, or where it could be traeed, but was used gen- 
erally in the bankrupt's business, and where the creditor had reasonable 
cause to believe that ne was insolvent when the repayment was made. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 207 ; Dec. Dig. 
- § 164.*] 

In Bankruptcy. On certificate of référée. 

The following is the report of the refereé (Richard S. Hunter, 

Esq.): 

"John A. Kearney, a brother of the bankrupt, lent him $200 three weeks be- 
fore his bankruptcy. Two days before his bankruptcy the bankrupt gave his 
brother a check for $233.40, being the amount of the loan, together with a bal- 
ance of gênerai indebtedness of $33.40. This latter sum is admitted to be due 
to the trustée in bankïuptey, but John A. Kearney claims to retain the $200 as 
a loan made for a spécifie purpose, with an agreement to return the same 
should that purpose be not fulfilled, and also because the insolvency of James 
Kearney was not known to his brother at the time of repayment to him. 

"The facts in the case are as follows: James Kearney was in the retail 
liquor business at Thirtieth and Ludlow streets, Philadelphia, having bought 
the license, bar fixtures, and furniture in September, 1907, and given in part 
payment of the same a judgment note for $8,000. In the early part of the 
year 1908 an order was made upon the bankrupt for the support of his wife, 
and judgment was entered against him on the note above mentioned for $8,400. 
Soon afterwards, during March and April, 1908, the bankrupt obtained small 
loans from his brother to an aggregate amount of $45 or $50. The bankrupt 
had endeavored for some months before his bankruptcy to dispose of his li- 
cense and business. He could get no advance from the brewery company 
which owned the real estate, but one of his creditors suggested that, if he 
could raise $500, the creditor might put up the balance of the $1,100 license 
fee, which would hâve to be paid on June 1, 1908. The bankrupt stated this 
to his brother, and his brother lent him $200 as a part of the $500, with the 
agreement that if, for any reason, he did not obtain the license, the $200 was 
to be refunded. The remainder of the money was not raised. On May 25, 
1908, the bankrupt told his brother that he saw no way of getting through and 
that he would hâve to let the place go. John A. Kearney sald, 'How about my 
money?' The bankrupt at first refused to give it to him, but afterwards gave 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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Mm a cheek for $233.40, whitfh was ail that he had In banK. On May 27th, 
two days afterwards, the voluntary pétition was flled and an adjudication was 
euiured. The schedules flled snowed indebtedness by the bankrupt of $54 for 
wages, $200 for rent, and $9,728.72 to gênerai creditors, including the $8,000 
principal of the judgment of Mrs. Wlntersteen. The assets of the bankrupt 
are valued at $75. 

"It 18 clear from the above statement that James Kearney was lnsolvent at 
the tlmè when he gave the| check to hls brother, and that the effect of that 
paymént was to enable John A. Kearney to obtain a larger percentage of hls 
debt than other gênerai creditors. The clalmant allèges that he did not know 
that his brother was lnsolvent ; that his brother never confessed lnsolvency to 
him, and never told him of Mrs. Wintersteen's judgment The question, how- 
ever, before the référée, ls whether the circumstances known to the clalmant 
were such as to put him upon lnquiry. James Kearney told his brother he 
did not know what was going to become of the place ; that he was going to let 
it go. John A. Kearney knew that his brother was unable to ralse the $1,100 
necessary to renew his license, and that he must lose the place on the lst of 
June. He knew that he was In trouble about his wlfe, and had lent him sev- 
eral sums on that account already. He was undoubtedly put upon lnquiry as 
to his brother's flnancial condition, and the sllghtest examination into it would 
hâve revealed the existence of the Wlntersteen judgment, and of the current 
indebtedpess afterwards set forth in the schedules. 

"It ls argued on behalf of the claimant that the $200 was In the nature of 
a trust f und, and was not an ordinary indebtedness ; but the f und was not ear- 
marked and apparently not deposlted in bank. The last deposit made in the 
bankrupt's account prior to the adjudication was on Aprll 28, 1908, and the 
$200 was not lent untll May 4th, or 5th. It appears to hâve been used to pay 
current expenses. 

"The référée orders John A. Kearney to repay to the trustée In bankruptcy 
the sum of $233.40, paid by the bankrupt to him on May 25, 1908." 

James B. Given, for claimant. 
Charles B. Harding, for trustée. 

J. B. McPHERSON, District Judge. Upon the foregoing facts, it 
is clear, I think, that the payment on May 25th to the bankrupt's 
brother was preferential. Even if it was intended, at the time when 
the loan was made, that the money should be used for the spécifie pur- 
pose of paying for the license, and, if not so used, that it should be re- 
turned, the testimony seems to show plainly that this intention was not 
carried out, but that the bankrupt used the money for some other pur- 
pose. No effort was made on his behalf to prove what he had done 
with it. He was not even asked the obvious question whether the de- 
posit of $200 that appears in his bank book under date of April 28th 
was the money that he had received from his brother ; and, as he must 
hâve known what became of it, his failure to say anything upon the 
subject is probably significant. Since, therefore, the money was not 
traced into a particular fund or deposit, or earmarked in any other 
way, the inévitable inference is that the check of May 25th was drawn 
against the gênerai funds of the bankrupt, and was intended to prefer 
the payée. Except that the burden of proof was in the first instance 
on the trustée to prove the statutory éléments of a preferential pay- 
ment, the situation is essentially such as was presented in Plow Co. v. 
McDavid, 14 Am. Bankr. Rep. 653, 137 Fed. 802, 70 C. C. A. 422. 
See, also, Hosmer v. Jewett, Fed. Cas. No. 6,713; Re Richard, 4 Am. 
Bankr. Rep. 700; Eoveland (3d Ed.) § 173; Collier (6th Ed.) p. 594; 
Brandenburg (3d Ed.) § 1187. After the trustée had established a pri- 
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ma facie case of préférence, it then became the duty of the claimant to 
prove that the loan was impressed with a trust, and that the money 
could be followed, either with précision, or at least into a mass from 
which it might be extracted with reasonable certainty. 
The order of the référée is affirmed. 



PUNDT v. PENDLETON, Jailer. 
(District Court, N. D. Georgla, N. W. D. February 11, 1909.) 

1. United States (§ 3*)— Authority Over Property Acquired Within States 

— military post. 

The land on which Ft. Oglethorpe is located in Georgia, being a part of 
that acquired by the United States for a National Military Park with 
the consent of the State Législature, which ceded jurisdiction of the lands 
and roads therein, said fort being used as a military post, is within the 
provision of the Constitution of the United States, art. 1, § 8, giving ex- 
clusive jurisdiction over forts, etc., to Congress, and neither the state nor 
other local authorities hâve power to interfère with any instrumentalities 
necessary to the ptoper use of such location as a military post. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 3; Dec. 
Dig. § 3.*] 

2. Abmy and Navy (§ 27*) — Teamsteks in Quartermaster's Department— Lia» 

bility to wobk roads undee state law. 

A teamster in the permanent employment of the Quartermaster's De- 
partment of the United States army, stationed at the military post of 
Ft. Oglethorpe in Georgia, and under articles 1 and 730 of the army régu- 
lations required to obey strictly and exécute promptly the orders of his 
superiors, cannot be required by the local offlcers of the state to appear 
and work on the roads outside of the fort and réservation, and his déten- 
tion in jail for a failure to perform such road work is a violation of 
his rights under the Constitution and laws of the United States. 

(.Ed. Note. — For cther cases, see Army and Navy, Dec. Dig. § 27.*] 

3. JtJDGMENT (§ 828*) CoNCLUSIVENESS 0P ADJUDICATION— DlSMISSAL. 

A judgment of a state court dismissing a writ of certiorari to review a 
sentence of imprisonment for want of notice, and not on the merits, is 
not a bar to a subséquent proceeding by the petitioners for release oh a 
writ of habeas corpus. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1504-150-1 ; 
Dec. Dig. § 828.* ! 

4. Habeas Corpus (§ 45*) — Fédéral Courts— State Prisoners— Discrétion" to 

DlSCIIARGE. 

A fédéral court will discharge from imprisonment by a state, on a writ 
of habeas corpus, a teamster in the employment of the Quartermaster's 
Department of the army, where such imprisonment is in violation of the 
Constitution and laws of the United States and prevents the performance 
of the duties of his employment. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 38-45; 
Dec. Dig. § 45;* Courts, Cent. Dig. §§ 1376-1385.*] 

Habeas Corpus. 

John W. Henley, for complainant. 
William E. Mann, for défendant. 

•For other cases Bee same topic & § ndmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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NEW'MANiJ , District Jùdge, The matter for détermination hère 
arises on a 'pétition for writ of habeas corpus issued on behalf of 
the petitioner,. W. A. Pundt, theanswer of the jailer of Catoosa 
county, to whom the writ was ' directed, and agreed statement of f acts, 
together with certain documentary évidence. The statement of facts, 
which will show clearly the question raised, is as follows: 

"Àgreémeht. 

"It ls agreed by and between John W. Henley, Assistant United States At- 
torney, representing the petitioners, ami William E. Mann, attorney at law, 
representing the respondent in the above-stated case, that the following évi- 
dence and facts be subinitted to the, court for détermination of said cases, and 
that the same cbnstitute the matérlal évidence In said cases, as follows: 

"(1) That, each of said petitioners has continuously resided at Ft. Oglethorpe, 
on the premises known as 'Fort Oglethorpe Military Post,' as follows: James 
Price more than twelve months ; James L. Kennedy about three years ; G. K. 
Peavey about threë years ; D., A. Mowery since 1906; W. À. Pundt three years. 
During ail this time each of them has béer» employed as tèamster In the 
Quartermaster's Department of the United States military service at Ft. Ogle- 
thorpe, and has fcéèn domiciled in a building of the governtnent at said fort, 
which building is a part of thè fort. That pn or about the 2d day of De- 
cember, 1907, each of said petitioners was warned by the road overseer to meet 
bim at Cloud Springs Church on the 4th day of December, 1907, to work the 
public road; thàt said road is situated outside of said military post, and out- 
side of the Chîcka'mauga and Chattanooga National Park, within the road 
district wherein said road commissioners resided. That said teamsters, un- 
der tbe rules and régulations of the Quartermaster's Department and the Army 
Régulations, are required to obey, striçtly and exécute promptly the orders of 
tUelr superipi» as, required,, by Army Régulations 1 and ,730; that they an 
subject to thç; :prder of the Quartermaster's Départaient Vat- said post, and 
their dutiës are neeessary and important in said department. That on account 
of their duties to the government they did not obey saicl summons and did 
not work the public: rpads. That on account of said default the road commis- 
sioners of Oatoosa county caused to be served on D. A. Mowery, W. A. Pundt, 
George D. Kennedy, and G. K. Peavey notice to appear before said road com- 
missioners on the 28th day of December, 1907, to answer said default. That 
no notice was served on James Price, except by, posting notice as required by 
section 546, Code Ga. 1895, which notice was posted in cônipliance with said 
section. That the' said James Price did not appear for trial under said notice, 
elther in personor by attorney, ■■ and was not présent when the road com- 
missioners adjudged him to be in default and made an order committing him 
to Oatoosa county jailfor thirty days in default of the payment of the sum 
of $12 adjudged by them against him. The other petitioners in this case did 
appear before said commissioners on the 28th day of December, 1907, and tes- 
tified in their own behalf. That said road commissioners on the 28th day ôf 
December, 1907, passed an order. and judginent in each of said cases requiring 
each of them to pay a fine of $12 and ail costs of thé prbceeding, to be col-' 
lected by exécution, or in default that each of them be committed to the 
common jail.of said county for the term of thirty days. That on the same day 
the said road conjmissioners passed an order in each of said cases to tne 
effect that, each of said petitioners refusing to pay the above-adjudged pen- 
alty or judgment, it is the order of the road Commissioners' court of the 
1096th district that. he (each of the petitioners in this Case) be committed to 
thè common jail'of said Catôosà county for the term of thirty days, there to 
be received and safely kept by the jailer for said term; that on the same 
day the said road commissioners passed a further order with référence to 
each of thèse petitioners, to the effect that, he having appeared before us as 
a road defaulter, after hearing the évidence, it is ordered that he be commit- 
ted to the common jail of said county for a term of thirty days, and be safely 
kept by the jailer for said term ; that on the same day the following order 
was passed with référence to each of said petitioners, to the effect that he 
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(each of the said petitioners) has been coimnitted to the common jail of said 
r-ounty as a road defaulter by us for a term of thirty days, may be discharged 
froni prison by paying the penalty adjudged by us for four days at $12, also 
the further sum of $1.75, costs of this suit. 

"(2) It is further agreed that petitioners in this case applied for and ob- 
tained the sanction of the writ of certiorari, which came on for hearing be- 
fore Judge Fite at Dalton on 12th day of October, 1908, and that, after argu- 
ment on the motion to dismiss, the court ordered and adjudged that the 
certiorari in each of said cases be dismissed upon the ground that no notice 
had been served upon the opposite party in interest as required by law, and 
that the judgment of the court below be affirmed, and that each of said peti- 
tioners in certiorari and his surety on his bond pay the costs of said proceed- 
ing. And further ordered that the exécution of the remainder of the sentence 
of imprisonment injposed by the road conimissioners be suspended until the 
22d day of October, 1908, and that each of said plaintiffs in certiorari then 
appear and abide and perform said sentence of imprisonment. That the cer- 
tiorari in said cases was not heard upon its merits. That each of the peti- 
tioners in this case appeared at Ringgold on the 22d day of October, 1908, 
and entered upon the exécution of the sentence of imprisonment rendered by 
the road commissioners imposing the sentence of imprisonment for a term of 
thirty days in Catoosa county jail. That they and each of them were so im- 
prisoned and were in the custody of James B. Pendleton, jailer of Catoosa 
county, at the time their pétition for writ of habeas corpus was made in 
this case, and at the time the writ of habeas corpus was served. 

"(3) It is further agreed that the lands on which Ft. Oglethorpe is situated, 
where petitioners resided at the time they were required to work the road, was 
acquired by the United States by purchase with the consent of the Législature 
of the state of Georgia as expressed m an act of the General Assembly of Geor- 
gia as set forth in Georgia Laws 1890-91, vol. 1, p. 200. 

"(4) It is further agreed that ail the roads on Ft. Oglethorpe Military Rés- 
ervation, and ail the roads on Ohickamauga and Chattanooga National Park, 
and the road from Ringgold to said park, as well as the road from Lafayette 
to the Tennessee state Une, aggregating about one hundred miles, are main- 
tained, worked, and kept up by the United States government. That the roads 
on Ft. Oglethorpe Military Réservation are worked and kept up by the 
Quartermaster's Department at said réservation. 

"(5) It is further agreed that George L. Kennedy claims to be a résident 
of the state of Alabama ; D. A. Mowery claims his résidence in the state of 
Kentucky ; G. K. Peavey claims his résidence in Dooley county, Ga. ; W. A. 
Pundt claims to réside in the state of Texas. 

"(ôa) It is further agreed that the certiorari proceedings in the cases of 
each of thèse petitioners against L. R. Williams, C. S. Benton, and A. D. 
Beayer, district road commissioners of Catoosa county, so far as may be nec- 
essary on the investigation of this case, be submitted as a part of the évidence. 

"(6) It is further agreed that Ft. Oglethorpe was designated and established 
in compliance with the laws of the United States. 

"(7) That petitioners can resign and quit their employment by the govern- 
ment at their option, except as bound by contract. 

"This 5th day of November 1908. 

"[Signed] John W. Ilenley, Asst. U. S. Atty., for Petitioners. 
"W. E. Mann, Atty. as of Record." 

The statute of the state of Georgia on the subject of road duty 

provides : 

"Ail mâle inhabitants of this state between the âges of sixteen and flfty 
shall be subject to work on the public road." 

To this gênerai duty there are certain exceptions not material 
hère. 

The petitioner was employed as a teamster in the Quartermas- 
ter's Department in the United States army in connection with 
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the troops of the regulaf army of the United States stationed at 
Ft. Oglethorpe. The land on which Ft. Oglethorpe and the build- 
ings appurtenant to it are situated is a part of a tract of land of 
which jurisdiction was ceded to the United States by an act o\f the 
Législature of Georgia (Laws Ga. 1890-91, vol. 1, p. 200), as follows: 
"Be it enacted ; by the General Asseinbly of the state of Georgia, that the 
jurisdiction of this state is hereby ceded to the United States of America over 
ail such iands and roads as are described and referred to in the foregoing 
preamble to this act which He within the territorial limita of this state, for 
the purpose of a National Park, or so much thereof as the national Congress 
may deem best ; . provided, that this cession is upon the express condition 
that the state of Georgia shall so far retain a concurrent jurisdiction with 
the United States over said lands and roads as that ail' civil and criminal 
process issued under the authority of this state may be executed thereon in 
like manner, as if this act had not been passed ; and upon the further ex- 
press conditions, that the state shall retain its civil and criminal juris- 
diction over persons and citizens in said ceded territory as over other 
persons and citizens in the state, and the property of said citizens and rési- 
dents thereon, except land and such other property as the gênerai govern- 
ment may désire for its use, and that the property belonging to persons re- 
siding within said ceded territory shall be liable to state and county taxes, 
the sanie as if they resided elsewhere, and that citizens of this state in said 
ceded territory shall retain ail rights of state suffrage and citizenship ; pro- 
vided further, that nothing herein contained shall interfère with the jurisdic- 
tion of the United States over any raatter or subjects set out in the act of 
Congress establishing said National l'ark, approved August 19, 1800, or . with 
any laws, rules or régulations that Congress may hereafter adopt for the 
préservation or protection of its property and rights in said ceded territory, 
and the proper maintenance and good order therein ; provided further, that 
this cession shall not take effect untll the United States shall hâve acquired 
title to said lands." 

This act followed Act Cong. Aug. 19, 1890, c. 806, 26 Stat. 333, 
an act by the language of the preamble to establish a National Mili- 
tary Park at the battlefield of Chickamauga. 

It appears that the particular part of the tract of land on which 
Ft. Oglethorpe is located, although within the boundaries set out 
in the preamble of the act of the Législature just referred to, was 
for some reason not acquired at the time that a large portion of the 
land for the park was obtained by purchase and by condemnation 
proceedings, but was acquired subsequently, by order of the Sec- 
retary of War, and through the War Department; and upon this 
part of the land, apparently, the military réservation known as "Ft. 
Oglethorpe" was designated by the War Department by two orders 
issued May 6, 1906, and November 3, 1906, respectively. This land 
comprising the Ft. Oglethorpe réservation is partly in Catoosa coun- 
ty, and some of this was presumably before the cession a part of 
the 1906 militia district, the district in which controversy arose, 
and in which the road commissioners acted. 

Jurisdiction is ceded within the park not only of the lands but 
of the roads, and thèse roads are kept up by the United States. 
The roads which the petitioner was summoned to work are out- 
side of the park and the military réservation. The Constitution of 
the United States, art. 1, § 8, provides: 

"The Congress shall hâve power * * * to exercise exclusive jurisdic- 
tion in ail cases whatsoever * * * ■ over ail places purchased by the consent 
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of the Législature of tlie state in which the saine shall be for the érection of 
forts, magazines, arsenals, dock-yards, and other needful buildings." 

This clause of the Constitution is fully discussed in the case of 
Ft. Leavenworth Railroad. Company v. Lowe, 114 U. S. 525, 5 
Sup. Ct. 995, 29 L. Ed. 264, in the opinion by Mr. Justice Field. 
It would seem from what is there stated, and the authorities cit- 
ed, including the opinions of Attorneys General, that, where land 
is acquir.ed by the consent of the Législature of the state "for the 
érection of forts, magazines, arsenals, dock-yards, and other need- 
ful buildings," the jurisdiction of the United States over the ceded 
territory would be exclusive, but where acquired in any other way 
the rule applicable would be this: 

"Where, therefore, lands are acquired in any other way by the United States, 
within the limits of a state than by purchase with her consent, they will 
hold the lands subject to this qualification: That if upon them forts, arsenals, 
or other public buildings are erected for the use of the gênerai government, 
such buildings, with their appurtenances as instrumentalities for the exécution 
of its powers, will be free from any such interférence and jurisdiction of the 
state as would destroy or impair their effective use for the purposes designed. 
Such is the law with "référence to ail instrumentalities created by the gênerai 
government. Their exemption from state control is essential to the inde- 
pendence and sovereign authority of the United States within the sphère of 
their delegated powers. 

"But when not used as such instrumentalities, the législative power of the 
state over the places acquired will be as full and complète as over any other 
places within her limits." 

As heretofore stated, the land on which Ft. Oglethorpe is locat- 
ed is within the limits of the tracts of land acquired by the United 
States by the consent of the Législature of the state. The purpose 
for which thèse lands were acquired, as named in the cession, was 
for a "National Park." The purpose named in the act of Congress 
was a "National Military Park." The act of Congress was in the 
mind of the Législature of the state, as shown by the référence to 
it in the caption of the act. So it seems that little question could 
exist that to use this land for a military post is in line with the pur- 
pose of the cession, even testing it by the language used in the act 
of the Législature, and more so when considered in connection with 
the act of Congress. It is certainly not in any way antagonistic to 
the purpose contemplated. It is perfectly clear that, the govern- 
ment having tîecided it was necessary and proper to establish a 
military post there, and having established such post by order of the 
War Department, neither the state, nor any county of the state, 
would hâve the right to interfère with any instrumentalities neces- 
sary to the proper use of this location as a military post, and to 
render that use effective and complète. 

This would be true even if the lands had been acquired within the 
state, without any consent whatever on the part of the Législature of 
the state. Taking into considération, however, the act of the Lég- 
islature, passed in view of and to effectuate the act of Congress, I 
do not think there is any material différence, for présent purposes at 
Ieast, between the situation hère and what it would be if the act of 
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the Législature had been in the language of the constitutional pro- 
vision as to the establishment of forts, arsenals, etc. 

The original intention in establishing the Chickamauga and Chatta- 
nooga National Park was that it should embrace the battlefield of 
Chickamauga, or so much of it as could reasonably be obtained, and 
the purpose of establishing the park was that it should commemorate 
one of the great conflicts of the Civil War, the Battle of Chickamauga. 
It is made the duty of the Secretary of War, through commissioners 
to be appointed, to repair the roads within the park, and to make 
such new roads as may be necessary ; also to provide approaches to 
the park ; to erect monuments as Congress might make the necessary 
appropriation; tô ascertairi and mark lines of battle; to erect tablets, 
etc. The use, therefore, of a part of the ceded land for a military 
post, while not coming strictly within the act of cession, is at least 
not antagonistic thereto. After the establishment of the park, a cer- 
tain numbèr of troops thëre would be proper, and might be necessary, 
to protect the property and to carry out the purpose of the cession. It 
is certainly true that the county of Catoosa would hâve no right to 
interfère in any way with the troops located at Ft. Oglethorpe, or with 
anything necessary and proper to be used in connection with the fort 
as a military post, and the troops located there. 

It is not claimed, and will not be claimed, of course, that the officers 
and enlisted men of the army stationed at the fort are subject to road 
duty in Catoosa county. Are teamsters employed and regularly used 
by the Quartermaster's Department at the fort subject to such road 
duty? 

Section 1133, Rev. St. U. S. (U. S. Comp. St. 1901, p. 823), pro- 
vides : 

"It skall be the duty of the officers of the Quartermaster's Department, 
uiider the direction of the Secretary of War to purchase and distribute to the 
army ail military stores and supplies, requisite for its use, which other corps 
are not direeted by law to provide ; to f urnish means of transportation f or 
the army, its military stores and supplies, and to provide for and pay ail in- 
çidental expenses of the military service which other corps are not direeted 
to provide for and pay." 

Army Régulation 1009 is as follows: 
; "The Quartermaster's Department is charged with the duty of providing 
means of transportation pf every character either under contract or in kind, 
which may be needed in the movement of troops and material of war. It 
furnishes ail public animais employed in the service of the army, the forage 
consumed by them, wagons and ail articles necessary for their use, and the 
horse equipments for the Quartermaster's Department. It furnishes clothing, 
camp and garrison 'équipaient, barracks, store bouses, and other buildings; 
constructs and rêpairs roads, railways, bridges, Irailds and charters ships, 
boats, docks and wharves needed for military purposes, and attends to ail 
niatters cpmieeted with military opérations which are not expressly assigned 
to some other bureau of the War Department." 

By: Act Cong. Mardi 1, 1875, c. 115, 18 Stat. 337 (U. S. Comp. 
St. 1901, p. 973), the Président is authorized to make and publish rég- 
ulations for the government of the army, in accordance with exist- 
ing laws. 

; By section 2 of Act June 23, 1879, c. 35, 21 Stat. 34 (U. S. Comp. 
St. 1901, p. 973), the Secretary of War is authorized and direeted 
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to cause ail the régulations of the army and gênerai orders now in 
force to be codified and published. Pursuant to thèse acts of Con- 
gress, army régulations hâve been made and published. Among such 
régulations are the following: 
Army Régulation 1: 

"AU persons in the military service are réquired to obey strlctly and to 
exécute promptly the lawful orders of their superiors." 

Army Régulation 730 is as follows: 

"In the Staff Corps and departments thé employment of civilians will be 
regulated by the respective chiefs of bureaus under the direction of the Secre- 
tary of War. Those whose services are engaged with the intention or proba 
bility of retaining them for more than three months are classifled as perma- 
nent employés. Their appointaient, dismissàl, promotion or réduction will be 
made under the supervision of the respective chiefs of bureaus, by the offi- 
cers employing them, except as controlled by statute or the civil-service rules ; 
but in sélections for such employment préférences will bé given, as far as prac- 
ticable, to applicants who hâve served meritoriously as enlisted nien in the 
army, and the appointments, and promotions of ail permanent employés, ex- 
cept mechaiiics, laborers, teamsters. and others of similar or kindred occupa- 
tions, will be submitted for the approval or confirmation of the Secretary of 
War." 

Section 1342, Rev. St. (Article of War 63 [U. S. Comp. St. p. 957]), 
provides : 

"Ail retainers to the camp, and ail persons serving with the armies of the 
United States in the iield, though not enlisted soldlers, are subject to orders, 
aocording to the iules and discipline of war." 

The petitioner W. A. Pundt is a teamster in the permanent em- 
ployment of the Quartermaster's Department of the army. It is un- 
necessary almost to discuss the necessity of teamsters to the military 
service. A military post could not be properly maintained, if indeed 
it could be maintained at ail, without teamsters. The character of 
an army teamsters service and his duties are such that it would be 
impossible for him to perform them properly and be at the call of 
the road commissioners to work the public roads of Catoosa county 
outsidé of the government's propérty. 

Pundt is not an "inhabitant" of the state in the sensé in which 
that term is used in the statutes of Georgia in. référence fo road duty. 
He cornes from another state, and is in this state and in Catoosa 
county simply as an employé of the Quartermaster's Department of 
the army. In the language of the Circuit Court of Appeaîs for the 
Sixth Circuit (In re Thomas, 87 Fed. 453, 31 C. C. A. 80): 

"Inasmuch as the Législature * * * had no power to regulate the con- 
duct of this administrative agency of the national government by such a 
statute as is hère in question, it ought to be presumed that the Législature 
did not intend it to hâve such an application, and that the statute should be 
construed accordingly." 

This view of the matter, however, is not controlling with me, be- 
cause I believe Pundt is exempt from this road duty not only for the 
reason just mentionèd, but because of the fact that he is a necessary 
instrumentality in .that portion of the United : States army stationed 
at Ft. Oglethorpe, and that he is such an important and necessary part 
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of the military establishment as that the state and the county of 
Catoosa has no right to call on him to be absent from the fort when 
such absence would interfère with the proper discharge of his duties 
as a necessary and important, even if an humble, part of the army 
of the United States. 

The roads within the park, including the Ft. Oglethorpe property, 
comprise roads of about 100 miles open to the public, and thèse roads 
are kept up and maintained by the United States, so that it is not only 
illégal, and in my judgment in contravention of the laws of the Unit- 
ed States, but it is unfair, that any persons actively and regularly 
connected with the army post should be c'alled upon to perform road 
duty on the roads of Catoosa county outside oî the park. 

The necessary conclusion, therefore, is that, on account of the pe- 
titioner's position and duties in connection with the Quartermaster's 
Department of the army at Ft. Oglethorpe, he is not subject to road 
duty in Catoosa county as claimed by the road commissioners, and. that 
his détention in j ail for failure to perform such road duty is in viola- 
tion bf his rights under the Constitution and laws of the United States, 
such laws including the Articles of War and the Army Régulations, 
the latter made in pursuance of the statutes of the United States, 
and therefore, for présent purposes, considered as a part of the 
statutes. " 

2. As will be seen, from the agreement of facts in this case, a writ 
of certioràri was applied for from the décision of the road commis- 
sioners, and the same was dismissed in the superîor court on the 
ground, as expressed in the order of dismissal, "that no notice has 
been served on the opposite party in interest, as ' required by law." 
Notice of the sanction of a writ of certioràri and the time and place 
of hearing must be given to the opposite party in interest at least 
ten days before the sittïng of the court to which the same is return- 
able, and in default of such notice a writ of certioràri will be dis- 
missed. Civ. Code Qa. 1895, § 4644. The notice in this case appears 
to hâve been served upon the road commissioners, and, while this 
fact is not expressed in the order of the superior court, it is évident 
that this notice was deemed insuFncïent, and that the road commis- 
sioners were not considered "the opposite party in interest." Upon 
whom this notice should haye been served is not apparent from the 
statutes of the state, so far as my examination goes. Perhaps treàt- 
ing this proçeeding as :', a criminal case or a quasi criminal case in the 
superior court,, after the writ of certioràri was sançtioned, service 
could hâve been made on the Solicitor General of the circuit. I do not 
know whether this woûld hâve been held sufficient in a case of this 
character or not. At ail events, there was no 'hearing upon the merits 
in the superior court. This being true, , it seems it should hâve np 
effect hère. 

In Hughes v. : United States, 4 \Vall. 232-237, 18 L,. Ed. 303, in 
the opinion by Mn Justice Field, it is said : 

"It requires no argument, to show that jùdgments llke thèse are no bar to 
ttie présent suit In order that a judgment may coristitute a bar to another 
suit, it must be rendèred in a proçeeding betweèn the J sàme parties or their 
privies, and the point of controversy must be the same in both cases, and 
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must be determined on its merits. If the first suit was dismissed for defect 
of pleadings, or parties, or a misconception of the form of proceedings, or the 
want of jurisdiction, or was disposed of on any ground which did not go to 
tlie merits of the action, the judgnient rendered will prove no bar to another 
suit." 

Smith v. McNeal, 109 U. S. 426-430, 3 Sup. Ct. 319, 27 E. Ed. 
986 ; St. Romes v. Levée, etc., Company, 127 U. S. 614, 8 Sup. Ct. 
1335, 32 L. Ed. 289. 

This case must stand, therefore, I think, on the action of the road 
commissioners in recommitting Pundt to jail for his failure to comply 
with the order of the road commissioners requiring him to work the 
public roads. He was in jail under this order of the road commis- 
sioners when the writ of habeas corpus was applied for. 

3. The foregoing being the situation, should Pundt be discharged 
from custody by an order made in this proceeding? 

Sections of the Revised Statutes of the United States material hère 
are as follows : 

"Sec. 751. The Suprême Court and the Circuit and District Courts shall 
hâve power to issue writs of habeas corpus. 

"Sec. 752. The several justices and judges of the said courts within their 
respective jurisdictions, shall hâve power to grant writs of habeas corpus for 
the purpose of an inquiry into the cause of restraint of liberty. 

"Sec. 753. The writ of habeas corpus shall in no case extend to a prisoner in 
jail, unless where he is in custody under or by eolor of the authority of the 
United States, or is committed for trial before some court thereof ; or is in 
custody for an act done or omitted in pursuance of a law of the United States, 
or of an order, process, or decree of a court or judge thereof ; or is in cus- 
tody in violation of the Constitution or of a law or treaty of the United 
States. * * *" . 

U. S. Comp. St. 1901, p. 592. 

The statutes then provide the method of applying for the writ, the 
allowance and direction of the same, the time and character of the 
return, and the bringing of the body of the party before the judge 
for a hearing, and for a disposition of the matter. 

The Suprême Court has in many cases considered and passed upon 
the question as to when and in what class of cases the courts shall 
exercise their discrétion in favor of discharging a prisoner while 
in custody under state authority, when on the hearing of a writ of 
habeas corpus it is claimed that such détention of the prisoner is in 
violation of the Constitution or a law of the United States ; and when, 
on the çdntrary, it should refuse to discharge and allow the case 
to go through the courts of the state, and from the highest court of 
the state to the Suprême Court of the United States. The Suprême 
Court has always held that, unless a case be exceptional, it should be 
allowed to tàke the latter course, and the courts of the United States 
décline to interfère by habeas corpus proceedings. The most import- 
ant cases on this subject, commencing with Ex parte Royall, 117 U. 
S. 241, 6 Sup. Ct. 734, 29 E. Ed. 868, are cited in the most récent 
cases, In re Lincoln, 202 U. S. 178, 26 Sup. Ct. 602, 50 L. Ed, 984, 
and Urquhart v. Brown, 205 U. S. 179, 27 Sup. Ct. 459, 51 L. Ed. 
760. In Ex parte Royall, supra, in the opinion by Mr. Justice Har- 
lan, he stated the rule as to how the discrétion of the court should be 
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exèrcised in this' class of casés. An extract from that opinion is as 
follows: ','. ',: .'■ ;, " ; 

"Wecannot suppose that Congress intended to compelthose courts, by sucli 
means, to draw to themselves, in the first instance, the control of ail criniiiial 
prosecntions commenced in state courts exercising authority within the samo 
territorial limits, where the accused daims that he is held in custody in viola- 
tion of the Constitution of the United States. The injunction to hear thé case 
summarïly, and thë'reupônto dispose bf the pàrty as law and justice reqùirë,' 
does not deprive the court of discrétion as to the time and mode in which It 
will exeçt the pdwers conferred ùpori it. That discrétion should be ,exercised 
in the light of, the .relations extsting, under our System of governnient, between 
the judiciâl tritranals of the Union and of the states, and in récognition of the 
fact that the pttblic good rèçjiirés ;thàt those relations be not disturbed by un- 
necessafy conflictbetweén courts' ëqually bound to guard and protect rigtits' se- 
cured by the Constitution. When the petitioner is in custody by state authori- 
ty for anact done or omitted to be done in pursuance of a law of the United 
States, or 'of an oriler, i>rocess, or decree of a court or judge thereof ; or whère, 
being a. subject or citizen of à fofelgn state, and domiciïed therein, he is in 
custody tindet Hke authority, for an act done or omitted ûnder any alleged 
right, tltle, authority, privilège, protection, or exemption under the con> 
mission, or prder, or sanction, of any foreign state, or under color thereof, the 
validity ând effect whereof dépend upon the law of nations— ~in such and like 
cases of urgency involving the authority and opérations of thë gênerai gOvërn- 
ruënt, or the obligations of this c<*untry to, or its relation with, foreign na- 
tions, thë courts of the United StàtëS Bâte frëquently interposed by writs Of 
habeas corpus and dlscharged prisctoerswho were held in custody under state 
authority. *' * : '■* : ! iy " : ' 

"That thèse sâlutary prindples riïày hâve full opération, and" in harmony 
with what wé 1 suppose was the intention of Oôngress in the enactmènts ' in 
question, this Court holds that wher/ë à' person is in custody, under process 
from a state court of original jurisdiction, for an alleged offense against the 
laws of such state, and it is ciaimed that he is restrainéd of his liberty in vio- 
lation of the Constitution of the United States, the Circuit Court has a discré- 
tion, whether it will discharge him, upon habeas corpus, ïn advance of his trial 
in the court in which he is indicted ; that discrétion, however, to be subordi- 
nated' to any spécial circumstances : requirlng immédiate action. When the 
state court shall hâve flnally acted upon the case, the Circuif Court has still a 
discrétion, whether, under ail the çircumstances then existing, the accused, if 
convicted, stiall bë put to his writ.of error from the highest court of the stàte, 
or whether it will proceed, by wtit of habeas corpus, summarily to détermine 
whether the petitioner is restrainéd of his liberty in violation of the- Constitu- 
tion of the United States." 

In Urquhart y. Brown, supra, Mr. Justice Harlan, again speaking 
for the court on, this question, sàid : ' 

"The excèptionài cases in which a fédéral court or judge may soinetimes 
appropriât ely iliterîere by habeas' corpus in adranee of final action by the àu- 
thoritles of tlife; state are those: bf great urgency thât cequire: to be promptly 
disposed of,,«uch, for instance, as cases, 'involving the authority and opéra- 
tions of the gênerai government, or the obligation of this country to, or its re- 
lations with, foreign nations.' ,*'''' 

The morej important cases in which it has been held; that a prisoner 

in state. custody: should be discharged when his arrest and détention 

. is in [violation ofthe Constitution or a law of the United States are 

Ohio v. Thomas; 173 U. S. 276, 19 Sup'. Ct. 453, 43 L. Ed. 699, and 

, Boske v. Comingore, 177 U. S. 459-470, 20 Sup.: Ct. 701, 44 L. Ed. 

846. , ,.' ■ ■ .■■•■■ 

In Ohio ;v. Thomas, supra, the , case was originally heard by Circuit 
Judge ...Tait in Re Thomas (C. C.) 82 Fed. 304-311. Thomas was 



PUNDT V. PENDLETON. 1007 

governor of the central branch of the National Home for Disabled 
Volunteer Soldiers located in Montgomery county, Ohio, the Home 
being established by authority of an act of Congress. A warrant was 
issued against Thomas, and he was arrested and brought before a 
justice of the peace of the state of Ohio, charging him with fur- 
nishing and serving to the inmates of the Home as food certain oleo- 
margarine, in violation of the statutes of the state of Ohio. When 
brought before the justice of the peace, Thomas declined to plead to 
the charge, and moved to dismiss the same on the ground that the 
acts upon which said proceeding was founded were done by him in 
the discharge of his duty as governor of said Home under the author- 
ity of the board of managers in charge of said institution by virtue 
of the acts of Congress, and by the authority of said acts. Thomas 
was tried by the justice of the peace, who found him guilty and sen- 
tenced him to pay a fine of $50, or stand committed until the fine 
was paid. A warrant of commitment was issued against him, and 
he applied for a writ of habeas corpus. In the opinion, Judge Taft 
says : 

"It 1s unneeessary, in my view, to consider the question, what is the terri- 
torial jurisdiction of the state of Ohio over the land occupied by the National 
Home at Dayton? Let it be conceded that the case presented upon the péti- 
tion and the facts shown at the hearing is not différent from what it would 
bave been had the Législature of Ohio never passed any act ceding jurisdiction 
to the United States over the land acquired for the purpose of a national mili- 
tary home. In such a case, can it be maintained that the Législature of the 
state of Ohio may pass an act which shall regulate in any way the manner in 
which fédéral governmental functions shall be discharged by the board of 
managers of the National Home as agents of the national government? It is 
very clear to me that the question must be answered in the négative. Nor 
can there be any doubt that the acts of the petitioner complained of, and made 
the ground for prosecution under the state law, were acts in pursuance of the 
authority of the national government reposed in it by the Constitution of the 
United States. By that instrument Congress is given power by taxation to 
provide for the common défense and gênerai welfare of the United States. It 
is given power to déclare war, to raise and support armies, to provide and 
maintain a navy, to make rules for the government and régulation of the 
land and naval forces, to provide for caliing forth the militia, to suppress in- 
surrections and repel invasions, to provide for organizing, arming, and dis- 
ciplining the militia, and for governing such part of them as may lie employed 
in the service of the United States, and to make ail laws which shall be neces- 
sary and proper for carrying into exécution thèse powers." 

After quoting an extract from the opinion of Mr. Justice Peckham, 
in United States v. Gettysburg Electric Railroad Company, 160 U. 
S. 668, 16 Sup. Ct. 427, 40 L. Ed. 576, Judge Taft proceeds: 

"The same power that exists to create national parks and to create national 
cemeteries is exercised in the érection and maintenance of a national home, to 
care for the defenders of the nation, who, though not killed. were disabled 
and wounded in the défense. The housing and feeding of such persons are, 
then, a fédéral governmental function and duty. When the government of the 
United States purchases land in a state for the purpose of discharging such 
a duty, it is not within the power of the State Législature to interfère with 
or regulate the mode in which it shall be performed. What it does for this 
purpose is exactly as much within its complète control as when its quarter- 
master furnishes food to its soldiers, or when its pension agents distribute 
money to its pensioners. It is entirely immaterial in what place, within the 
jurisdiction of the government of the United States, the duty is discharged. 
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State Unes cannot affect or modify the complète control which the fédéral gov- 
ernment and its agents and offlcers duly authorlzed hâve over the manner of 
discharging 1t. The jurisdiction of the state government in such a case 1s ex- 
cluded, not because of the place where the act is done, but because that which 
is being done is the business of the United States, and such business is as coru- 
pletely beyond the influence and control of the state government as if it were 
not done within the territory of the state." 

This case, In re Thomas, was taken by appeal to the Circuit Court 
of Appeals of the Sixth Circuit, 87 Fed. 453, 31 C. C. A. 80, which 
disposed of the case in a per curiam as follows: 

"The f acts of this case are stated in the opinion of Taft, Circuit Judge, who 
heard the case in the court below. His opinion is reported in 82 Fed. 304. 
With respect to the question of lavv involved, we concur in the reasoning up- 
on which Judge Taf t's opinion proceeds (and which we are content to adopt as 
our own), and in the Conclusion which ne reached, save that we prefer to rest 
our approval of the order made by the court below upon the ground that, in- 
asmuch as the Législature of Ohio had no power to regulate the conduct of 
this administrative agency of the national government by such a statute as 
is hère in question, it ought to be presumed that the Législature did not in- 
tend it to hâve such an application, and that the statute should be construed 
accordingly. The order of the court below is affirrued, with costs." 

In the opinion of the Suprême Court by Mr. Justice Peckham (Ohio 
v. Thomas, supra), it is stated: 

"Whatever jurisdiction the state may h.ave over the place or ground where 
the institution is located, it can hâve noné to interfère with the provision made 
by Congress for furnishing food to the inmates of the Home, nor has it power 
to prohibit or regulate the furnishing of any article of food which is approved 
by the offlcers of the Home, by tlie board of managers and by Congress. Un- 
der such circumstances thè police power of the state has no application. 

"Wemean by this statement to say that fédéral offlcers who are discharging 
their duties in a state, and who are engaged, as this appellee was engaged, in 
superintending the internai government and management of a fédéral institu- 
tion, under the lawful direction of its board of managers and with the approval 
of Congress; are not subject to the jurisdiction of the state in regard to those 
very matters of administration which are thus approved by fédéral authority. 

"In asserting that this offlcer under such circumstances is exempt from the 
state law, the United States are not thereby claiming jurisdiction over this 
particular pièce of land, in opposition to the language of the act of Congress 
ceding back the jurisdiction the United States received from the state. The 
government is but claiming that its owh offlcers, when discharging duties un- 
der fédéral authority, pursuant to and by virtue of valid fédéral laws, are not 
subject to arrest or other liability under the laws of the state in which their 
duties are perf ormed." 

And also this: 

"Some of the same authoritîes also show that this is one of the cases where 
it is proper to issue a writ of habeas corpus from the fédéral court, instead of 
awaiting the slow process of a writ of error from this court to the highest 
court of the state where a décision could be had. One of the grounds for 
making such a case as this an exception to the gênerai rule laid down in Ex 
parte Koyall, 117 U. S. 241, 6 Sup. Ct. 734, 29 L. Ed. 868, Whitten v. Tomlin- 
son, 160 U. S. 231, 16 Sup. Ct. 297, 40 L. Ed. 406, and Baker v. Grice, 169 U. 
S. 284, 18 Sup. Ct. 323, 42 L. Ed. 748, consists in the fact that the fédéral of- 
flcer proceeded against in the courts of the state may, upon conviction, be im- 
prisoned as a means of enforcing the sentence of a fine, and thus the opéra- 
tions of the fédéral government might in the meahtime be obstructed. This is 
such a case." 

In Boske v. Comingore, supra, it appears that Comingore was col- 
lector of internai revenue of Kentucky, and in a proceeding in the 
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state court he declined to produce and file with the court certain books 
in the office of the collector. Upon his refusai to do this, he was- 
fined and committed for contempt of court. Comingore then applied 
to the United States District Court for a writ of habeas corpus which 
was granted, and on the hearing he was discharged. This was af- 
firmed by the Suprême Court of the United States. In the course 
of the opinion by Mr. Justice Harlan, he said : 

"The présent case was one of urgency, in that the appellee was an officer in 
the revenue service of the United States whose présence at his post of duty 
was important to the public interests, and whose détention in prison by the 
state authorities might hâve interfered with the regular and orderly course 
of the business of the départaient to which he belonged. The District Court, 
therefore, did not err in determining the question of the constitutional law 
raised by the application for a writ of habeas corpus, and rendering final 
judgruent" 

In Minnesota v. Brundage, 180 U. S. 499, 21 Sup. Ct. 455, 45 L. 
Ed. 639, in the opinion by Mr. Justice Harlan, the two cases just 
discussed are referred to in this way : 

"So in Ohio v. Thomas, 173 U. S. 276, 284-285, 19 Sup. Ct. 453, 43 U Ed. 
699, which was the case of the arrest of the acting governor of the central 
branch of the National Home for Disabled Volunteer Soldiers at Dayton, 
Ohio, upon a charge of violating a law of that state, the action of the Circuit 
Court of the United States discharging him upon habeas corpus while in cus- 
tody of the state authorities was upheld upon the ground that the state court 
had no jurisdiction in the premises, and because the accused, being a fédéral 
officer, 'may, upon conviction, be imprisoned as a means of enforcing the sen- 
tence of a fine, and thus the opérations of the fédéral government might in 
the meantime be obstructed.' The exception to the gênerai rule was further 
illustrated in Boske v. Comingore, 177 U. S. 459, 466-467, 20 Sup. Ct. 701, 44 L. 
Ed. 846, in which the applicant for the writ of habeas corpus was discharged 
by the Circuit Court of the United States while held by state officers, this court 
saying: 'The présent case was one of urgency, in that the appellee was an of- 
ficer in the revenue service of the United States whose présence at his post 
of duty was important to the public interests, and whose détention in prison 
by the state authorities might hâve interfered with the regular and orderly 
course of the business of the department to which he belonged.' " 

The case at bar, in my judgment, cornes within the rules laid down 
in thèse cases. If the prisoner is confined in jail in Catoosa county, 
it will necessarily interfère materially with the Quartermaster's De- 
partment at Ft. Oglethorpe. The importance of this department to 
the troops is obvious. 

In view of the circumstances, I do not think the case should await 
the slow process and the delay of carrying it through the state courts. 
It is not at ail clear that Pundt has any rights now in the state court. 
It seems that, if his right to be discharged from custody is ever to 
be determined, it must be determined and the petitioner hâve the 
benefit of it now. 

An order will be entered discharging the petitioner, W. A. Pundt, 
from the custody of James B. Pendleton, jailer of Catoosa county. 

There were four other cases before the court, of the same character 

as that of Pundt: Tames Price, James L,. Kennedy, G. K. Peavey, 

and D. A. Mowery. Their cases were disposed of by the road com- 

missioners in the same way. In one of them, however, James Price, 

167 F.— 64 
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it is admitted that no notice was given to appear and work the roads. 
What is said in this case is applicable in the other cases, and like 
orders will be made in ail, as they were heard together by consent 
of counsel. 



BALFOUR, GUTHRIE & CO. v. PORTLAND & ASIATIC S. S. CO. 

(District Court, D. Oregon. February 8, 1909.) 

No. 4,791. 

1. Wab (§ 19*) — Blookade— Establishment and Dotation. 

A proclamation by one of two nations engaged In war declaring a 

blockade of the enemy's ports does not affect the right of a neutral to 

enter such ports unless the blockade is made effective in fact. 

[Ed. Note.— For other cases, see War, Cent. Dig. § 96; Dec. Dig. § 19.* 

The neutral ity làws, see note to Hàrt v. United States, 28 C. C. A. 622.] 

2. SHIPPING (§ 108*)— CaRRIAGE OP GOODS— CONTBACT OF AFFEEIGHTMENT. 

Libelant was a shipper of flour from Portland, Oregon, to Asiatic ports 
by respondent's line of steamships, the custom being for it to reserve 
spacè on a vessel for a certain tonnage, the ports of destination not being 
designated until the vessel was loaded when bills of lading were issued 
contalning the spécifie contract including a provision that the carrier 
should not be liable for loss or damage oecasioned "by arrest or re- 
straiht of princes, rulers, or people." Following such method of dealing, 
by a writing made Aug. 1, 1904, space was reserved for libelant for 2,000 
tons of flour on a steainship of respondent sailing Aug. 28, on her regu- 
lar voyage for Japanese and Chinese ports. Rùssia and Japan had been 
for some inonths at war and Russia had issued a proclamation declaring 
flour contraband of war. Russia had not established any effective block- 
ade of Japanese ports but her war vessels had seized some neutral 
vessels as prizes, including one owhed by respondent, the cargo of which 

" was çdndemned. Respondent continued to operate its vessels however 
and b<>th parties Unevv of such seizure as well as the gênerai war con- 
ditions when the réservation of space was made. A day or two later 
the agreemeht was canceled by respondent as to shipments to any Japa- 
nese ports on the ground of the war conditions. Held that in view of 
the preyious method of dealing between the parties the réservation of 
space by agreement amounted to a contract by implication to carry flour 
to any regular port of call of the vessel in Japan which should be desig- 
nated by libelant at the time of loading, subject to the limitation of 
liability contained in the usual bills of lading. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 405; Dec. Dig. 

,: ..§ 108.*] 

3. Wab (§18*)— Contraband— Flour. 

Whilè* flour is not in gênerai contfaband of war it may be so if intended 

■ for milltary use by a belligerent or destinëd for a port of military or 

naval equipment, and being thus on the border liné a proclamation of 

one of the governments at. war declaring it contraband is sufficieut to 

impress it with that character. 

[Ed. Note.— For other cases, see War, C«nt. Dig. § 91 ; Dec. Dig. § 18.*] 

4. War (§ 18*) — Rights of Netjtrals— Validity of Contbaçx to Carry Con- 

traband. 

A citizen of a neutral state may lawfully contract to carry contraband 
of war and his undertaking will be enf'orced by the courts of the neutral 
state. . 

- ' [Ed. Note. — For other cases, see War, Cent. Dig. § 92 ; Dec. Dig. § 18.*J 

•For other casée eefe saine topic & § nïtmbke In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe; 
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5. SffliPpiNG (§ 108*) — Carriage o'f Goods— Contbact of Affreightment— 
Limitation of Liability— "Abhest or Restraint of Princes, Rulers, or 

People." 

A clause exempting a carrier from liability for loss or damage oc- 
casioned "by arrest or restraint of princes, ralers, or p'eople"' in a contract 
of affreightment by a héutral to carry contraband of war, made when 
conditions of war exist and are khown to both parties, must be con- 
strued as intended to apply only to actual arrest or seizure and confisca- 
tion and affords no ground for répudiation of the contract by the car- 
rier because of the danger of seizure. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 405, 408: Dec. 
Dig. § 108.* 

For other définitions, see Words and Phrases, vol. 1, p. 504.] 

In Admïralty. 

Williams, Wood & Linthicum, for libelants. 

W. W. Cotton and Arthur C. Spencer, for respondent. 

WOLVERTON, District Judge. This is a libel for the recovery of 
damages for the breach of a contract of affreightment, whereby it is 
alleged the respondent agreed to carry 1,750 tons of flour from Port- 
land, Or., to Japanese ports. The breach consists in the refusai of 
the respondent to carry the flour as agreed. A dispute arose at the 
outset whether any contract was ever in fact consummated. This, to- 
gether with the controversy following, requires a statement of ail ne- 
gotiations had between the parties relative to the subject. 

The respondent was, at the time, engaged in navigating a line of 
steamers for carrying freight from Portland, Or., to Japanese ports, 
namely, Yokohama, Kobe, and Mo ji, and to Hong Kong, China. Pur- 
suant to previous communications by téléphone between représenta- 
tives of the libelants and respondent, J. W. Ransom, acting for R. B. 
Miller, who was the gênerai freight agent of respondent, wrote the 
libelants, on July 30, 1904, as follows : 

"Gentlemen: Referring to conversation with, Mr. Jones this date. Kindly 
conflrm réservation of space foi your account on the Nicomedia about Aug. 
28th for 2,000 tons flour. Will advise you later if réservation can be in- 
creased." 

To this letter the libelants replied, August 1. 1904: 

"Dear Sir: Answering yours of 30th ult, we conflrm réservation of 2,000 
tons space per s. s. 'Nicomedia' to sail hence 28th inst., and now await to.hear 
what f urther space you can put at our disposai," 

On August 2d the respondent wrote canceling the réservation : 

"Gentlemen: Conftrming téléphone ad vice. Owing to war conditions in the 
Orient and Russian Government's déclaration of food stuffs as contraband, we 
hâve Ijeen obliged to cancel, ail engagements of space for shipments destined 
.Tapan, ports ou the Nicomeâià Aug. 28th. TJnderstand that 1,750 tons of your 
2,000 ton réservation on this steamer is destinecl Japani and caneellatiou of 
same will leave your total réservation on the Nicomedia 250 tons for Hong 
Kong, If. you can increase your offerings for this port will be pleased to hâve 
you do so." ' , ■ 

•For other cases see same tapie & § NciiriER in Dec. & Am. Dig». 1907 to date, & Rep'r Indexe? 
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On August 20, 1904, libelants Wrote the respondent, as follows: 

"Dear Sir: Referring to engagement made with y ou for 1,750 tons, space on 
'Nicomedia' for Japan and your subséquent declination to carry oùt same, we 
are advised we hâve an enforcible contract with you and now call upon you to 
carry out same, otherwise we will hold you liable for ail loss, damage and 
préjudice that may corne to us thereby." 

Respondent wrote libelants, August 23d: 

"Replying to your ïetter of August 20th in regard to space on the Nico- 
media, I beg to say that oh August 2nd, we were compelled to cancel ail en- 
gagements of space for shipments destined to Japan ports on the Nicomedia, 
and so informed you on that date." 

In libelants' previous negotiations with respondent for space on its 
vessels, a definite tonnage was reserved, but the ports of destination 
were not designated until the ship was ready to receive her cargo. 
Further than this, when the cargo was aboard, a bill of lading, recit- 
ing in spécifie form the contract of affreightment, was issued to re- 
spondent. This form of bill of lading contains a stipulation, as fol- 
lows: 

"It being mutually agreed that the carrier shall not be liable for loss or dam- 
age occasioned * * * by arrest or restraint of princes, rulers, or people." 

There is practically no disagreement in the évidence touching this 
method of dealing between the parties. As soon as libelants ascertain- 
ed that they could secure space for shipment, they sold the flour by 
cable at port of destination, thus obligating themselves to make de- 
livery thereof in due, course of the ship's arrivai. In pursuance of 
their usual custom in this respect, they sold the flour in Japan, design- 
ed to be shipped by the steamship Nicomedia, immediately upon secur- 
ing space for such shipment, as per the written mémorandum or agree- 
ment between the parties above set out. 

The respondent was operating its vessels between Portland, Or., and 
Japan and China, at ail times during the negotiations for shipment of 
the flour, and at ail suçh times, and for some time prior thereto, Rus- 
sia and Japan were and had béen at war. Some time in June or ear- 
ly in July, 1904, Russia issued a proclamation declarîrig flour contra- 
band of war, which continued in force until after the Nicomedia en- 
tered upon her intended- voyage. Mr. Schwerin testifies that Russia 
had at that time also "practically. notified the world of an active block- 
àde of the Japan' coast." Further on, however, he says, referring to 
the seizure of Arabia by Russian gunboats : ■ • 

"We had previously carried flour while the discussion of thèse questions 
was going on, because, according to advices I had from Jàpan, Russia was not 
maintaining a blockade ajcenrding to international law, although she had de- 
clared Japan's ports blockaded." 

Whatever the historical i act may be touching any proclamation of 
Russia declarihg Japart's ports blockaded, the proofs hère adduced 
do not sho^v thàt any effective blockade of any port of Japan was ever 
maintained by that couritry. The most that can be said under the évi- 
dence is that the Russian Vladivostok flying squadron was for a time 
harassing shipping plying to and from Japanese ports, which squadron 
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made some seizures of vessels of neutrals as prizes of war. Notably, 
it is shown that the respondent's steamship Arabia was seized by three 
Russian cruisers on July 22d, 30 miles off Cape Inuboe, and taken to 
Vladivostok as a prize of war. Her cargo, consisting of flour and car 
bodies, was alone condemned, however ; the ship being released about 
a month later. The Calculus, a steamship of the Blue Funnel Line, out 
of Seattle, was seized about the same time, presumably by the same 
squadron. The respondent had definite advices of the Arabia's seizure 
in Portland about the 25th or 26th of July, and very clearly it had 
<mch advices prior to writing the letter of July 30th requesting con- 
firmation of space for account of the Nicomedia. It further appears, 
from Mr. Schwerin's testimony, that the respondent was well advised 
at the time touching war conditions as they afrected shipping to and 
from Japanese ports. Indeed, he assigns such conditions as a reason 
why the respondent should not accept further shipments for Japan, and 
it was through his authority that the afleged contract of afïreightment 
was canceled. The libelants had knowledge of thèse war conditions 
also, and knew of the seizure of the Arabia. Mr. Burns, the manager 
of the libelant company, says, relative to entering into the contract, 
"We were taking the risk of losing our flour." So that both parties 
entered into whatever contract was the resuit of their negotiations 
with full knowledge of the war conditions affecting shipping on the 
Japanese coast at the time. 

It is first insisted by respondent that no contract to carry flour to 
Japan on the Nicomedia was consummated, because the réservation 
of space by the libelants was gênerai, without spécification of any 
ports of delivery. In view of the previous manner of negotiation 
between the parties, of reserving space generally, and designating the 
ports of delivery when the ship was ready to receive cargo, I am of 
the opinion that there was an undertaking, by implication, to carry so 
much of the cargo for which space was reserved to the Nicomedia's 
regular ports of call in Japan as the libelants might specify when she 
was ready to receive cargo. There was no désignation of any port 
of delivery, butit was very well understood that the ship would sail 
on her accustomed voyage to the Orient on August 28th; her ports 
of call being Hong Kong, in China, and Yokohama, Kobe, and Moji, 
in Japan, And so it was that space was reserved for that voyage. 
The libelants had been shipping to ports in Japan, as well as to Hong 
Kong, over this line, so that, by the very réservation of space gener- 
ally, there remained the right or privilège in the libelants to name in 
due time the ports of delivery for the cargo. Upon like principle, the 
conditions contained in the usiial bill of làdirig issUed by the respondent 
before sailing days must be regarded, as the respondent contends, as 
containing the stipulations of the parties ; ail negotiations being had 
in anticipation of the issuance of sùch a paper arid its acceptance by 
the libelants. 

There is contention of counsel that the charter party was dissolved 
by reason of the alleged Russian blockade of Japanese ports ; the con- 
tention proceeding upon the well-established rule that it is unlawful 
for a neutral to enter a blockaded port, for which offense the ship 
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andicargo is subject to seizurô and condemnation as good prize. In- 
deed,'thè law is so strict that a neutral vessel cannot approach a block- 
aded port 1 withjihtent to enter, pr even for the purppse of making in- 
quiries of a hlpckadihg vessel, witjjiout subjecting itself to seizure. 
The Cheshire, 3 Wall. 231, 18 L, Ed*. 175 ; The Adula, 176 U, S. 361, 
20 Sup. Ct. 432i ML. Ed. 505., This is according. to international 
law, which applies' In prize cases, ■■. The inhibition cannot help the re- 
spondent,.ihbwever; as it has not been shown that any blpckade existed 
àt the tirne of the- negotiations in question», pr of the mailing of the 
Nicomedia. Under none ôf the^ authorities does^ the blockade hâve 
the eff ect claimed . f or jt, unléss it be real and effective in fact. See 
The Spartan (D. C.) 25 Eed. 44. ^ind it. has certainly not been prov- 
en that any blockàde ôfisuch charaeter was maintained for any length 
of time. ■ ■. : 

The next contention iof: respôndentj strenuously urged, is that the 
conditions -prevailing, ; namely; the cpntinuance in force; of the Russian 
proclamation declaring.flouf contraband of war, the; présence ,of the 
Russian gunboats in thé wàters: ofï the coast of Japan,, and the fré- 
quent or occasional seizure of neutral , ships and : aearch for contra- 
band, 1 are tantamount to"arrest pr restraint of. princes," etc., and,. 
therefore, that respondént was warranted under the terms of the con- 
tract pf : afïreightment in refusing to carry. the flour, for which space 
was reserved. In response to this position, it is urged upon the other 
side/fiîst,- that flour is not ! contraband of wan; and, second, that, 
the contract having beén jentered into while the war .conditions, sug" 
gested werè prévalent, itbëcame a contract to carry the flour notwith- 
standing the conditions. This brings up the question whether the 
contract by a citizen of à neutral to carry contraband of war, to citizens- 
of one 6f the belligerents is void because illégal and contrary to law- 

Contraband pf war is apparêntly insusceptible pf .exact définition as> 
applied. to every species of merchandise. Fpr ascertainment of that 
which may bè characterized as contraband, the United States Suprême 
Court has divided articles of contraband into three classes : 

"Tlie fltst consista of articles manufaetured and pWmàrlly and ordmarily- 
used f or military pùrposes iri'time of war; the' second; of articles which may 
beand iaïe used for pvrposés of war, or peacei, according to cireumstances ;, 
and the thlrd, of articles eselusively used for peaceful .purposes. Merchandise 
of the first class, destined. to a belligeréiit eountry or places oecupied by the 
army or hàvy of a belliêereht, is aiways contraband y mërchahiîisè of the sec- 
ond cl àss is Contraband ohly when aCtUally destiiied to thé niilitary or naval 
use of a belligerent;/whilë; merchandise. of. the thiïd class. Is not contraband at 
ail, thOughiiUaWe to seizure and condemnation for violation of blockàde or 
siège." The Pçterhoff, 5 Wall, ;28, ; 58, 18 L.' Ed. 564 : ,' , " 

The rule is, perjbaps sùfficientlv atcurate iri à getiéraï way for practi- 
cal purppses,, but rnuçh 4épends, ; îor the apprbpriàte classification pf 
many articles of commerce, 1 upori the peculiar and' attendant drèùm- 
stances pf çach particular case. This is true, undpubtedly, pf that .spe- 
cies pfr commercé denorijina^ted "provisions.". Mr. Justice Story says. 

that:^ ;! .,; ; ':■:'-,;'[ y ..' '" ,'.'• ',- .,."".' ' : -'.^''ï'^ ! '^' " '! 

jiVBy the inofteSn la\Vi0f notions,; provisions are' iipt, : . In. .gênerai, deemed con- 
traband; but they may become so, although the property of a neutral, on ac- 
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count of the particulai* situation of the war, or on account of their destina- 
tion." Citing The Jonge Margaretha, 1 Rob. Adm. 189. 

He then continues: 

"If destined for the ordinary use of Hfe in the enemy's country, they are 
not, in gênerai, contraband; but it is otherwise if destined for military use. 
Henee, if destined for the aruiy or navy of the enemy, or for his ports of naval 
or military equipment, they are deemed contraband." 

To this rule there is an exception "where the provisions are the 
growth of the neutral exporting country." The Commercen, 1 Wheat. 
382, 387, 4 L. Ed. 116. 

In the case of The Jonge Margaretha (see 2 Tudor's Leading Cases, 
*847), the exception is supplemented with the further qualification, 
"and when they are not prepared for immédiate use." It is further 
laid down in that case that: 

"Where articles of provisions are going to a commercial port, the presump- 
tion is that they are going there for civil use ; contra, if they are going to a 
port of naval military equipment, and especially if there be a hostile arma- 
ment then preparing there." 

Flour may probably be considered as a provision prepared for im- 
médiate use ; but as to whether it was designed that the product in 
the présent instance should go to a naval or military equipment station, 
there is no proof except that Japan was in a state of war. Ordinarily, 
therefore, the presumption would prevail that the flour was going to 
Japan for civil use, and would not be contraband except that it was 
declared to be so by one of the belligerents. Perhaps a mère déclara- 
tion by a belligerent nation that articles of commerce are contraband, 
when by the rules of international law they are not, would not make 
them so. But hère is a proclamation touching provisions that rest up- 
on the border line, and dépend for their real character upon the par- 
ticular state of the port of their destination, whether engaged in civil 
pursuits only, or in the equipping of either the army or the navy with 
war supplies. It would seem thàt, under such conditions, the procla- 
mation of one of the governments a.t war would be effective to impress 
the provisions with the character of contraband. At any rate, I am in- 
clined so to treat the flour concerned hère. The pivotai question, 
therefore, is, Was there an "arrest or restraint of princes" within the 
meaning and intendment of the charter party ? 

Had the charter party been entered into prior to the prevalence of 
any war conditions affecting Japan and her ports of entry, there could 
be but little question that the respondent could hâve legitimately de- 
clined to carry the flour. The case of The Styria, 101 Fed. 728, 41 C. 
C. A. 639, and again decided on appeal to the Suprême Court, 186 U. 
S. 1, 22 Sup. Ct. 731, 46 L. Ed. 1027, is one which upon the facts, save 
that the contract was entered into before war conditions arose, bears 
a strong analogy to the présent. The Styria was an Austrian steam- 
ship, and sailed April 16, 1898, with some cargo, from Trieste via 
Sicilian ports for New York, reaching Port Empedocle, Sicily, on the 
21st. Hère she took on board a quantity of sulphur, completing her 
cargo on the 24th of April. On April 25th Congress declared that war 
had existed between Spain and this country since April ,21st. On the 
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same date the Queen Régent of Spain announced the existence of war 
with the United States, and authorized the royal navy to capture and 
confiscate contraband of war being carried under any flag. The mas- 
ter and managing agents of the. ship, knowing that its course would 
take it within a few miles of the Spanish coast in order to sight light- 
houses, and having learned from the Italian press that Spanish men- 
of-war were looking for contraband goods, and that a sulphur ship had 
been taken, rêlanded the sulphur, and refused to carry it on the con- 
templated voyage to New York. The Circuit Court of Appeals, speak- 
ing through L,acombe, Circuit Judge, has this to say : 

"It seénis inanifest that, upon the outbreak of war, a voyage with contra- 
band on board to the port of one of the belligérants might fairly be regarded 
as, a riskjr pièce of business. The suggestion made upon the argument that 
the naval power of Spain was not such as would induce a 'man of ordinary 
courage, judgment, and expérience' to hesitate to proceed is of no welght. We 
may not attribute to thè captain of the Styria knowledge gained after the 
event ; and, indeed, this court, is not advised of any historical facts whicii 
would warrant the conclusion that it was not entirely within the power of 
Spain during the flrst few months of the war to arrest and search every ves- 
sel westward bound through the Straits of Gibraltar, and picking her way 
along by the lighthouses on the Spanish coast;" 

After reciting several clauses of the charter party, among which is 
"(a) restraintsof princes and rulers of people," the court proceeds: 

"We find in clause (a) abundant authority for a refusai to carry f orward the 
sulphur while such a condition of aff airs existed as that already described as 
being generally known to exist when the discharge began on April 27th. There 
is no logical différence between a restraint of princes and rulers exercised by 
a croiser with power to visit, search, and seize, lying two leagues ofï Cape Em- 
pedocle, and that exercised by a half-dozen cruisers patrolling a narrow strait 
through. which, if the voyage be made, the vesgel must pass. Under such cir- 
cumstances the owner of contraband cargo (loaded, as this was, before war 
broke out) could with rëason insist that it would be gross négligence on the 
part of the ship to bring his cargo f orward. * * * That a well-founded ap- 
préhension of capture by the cruisers of a belligerent is the équivalent of au 
actual restraint is the doctrine of the later authorities." 

The Suprême Court sustains this view of the Court of Appeals, and 
upholds the action of the master in relanding the sulphur; the court 
declaring that by so doing he "had due regard to the interests of ail 
concerned in the ship and in the cargo, both that which was contra- 
band and that which was not so." 

In the course of the opinion in the Court of Appeals, the court takes 
occasion to remark that : 

"The ship made no contract to carry contraband of war to the port of a 
belligerent, and should not be held to the obligations of a contract into which 
she has never entéred." 

The case of Nobel's Explosives Co. v. Jenkins, L. R. 1896, 2 Q. B. 
326, cited by the Suprême Court, is also quite analogous. There the 
plaintiff's goods, which were contraband of war, had been placed 
aboard a gênerai ship of the défendant for carnage from London to 
Yokohama, under a bill of lading containing a clause similar to the one 
hère. The ship also contained noncontraband goods belonging to oth- 
er shippers. The master landed the goods. The plaintifr forwarded 
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them later. and instituted suit for the freight paid for forwarding. I 
quote liberally from the opinion of Matthew, Judge, delivered in the 
case, as follows: 

"The main ground of défense was the exception in the bill of lading of 're- 
streint of princes, rulers, or people.' A large body of évidence was laid before 
me to show that, if the vessel sailed with the goods on board, she would, in 
ail probability, be stopped and searched. It was certain in that case that the 
goods would hâve been confiscated, and quite uncertain what course the cap- 
tors would take with the ship and the rest of the cargo. I am satisfied that 
if the master had continued the voyage with the goods on board, he would 
hâve been acting recklessly. It was argued for the plaintiffs that the clause 
did not apply unless there was a direct and spécifie action upon the goods by 
sovereign authority. It was said that the fear of seizure, however well found- 
ed, was not a restraint, and that something in the nature of a seizure was 
necessary. But this argument is disposée! of by the cases of Geipel v. Smith, 
h. R. 7 Q. B. 404, and Rodoconachi v. Elliott, L. R. 9 C. P. 518. The goods 
were as effectually stopped at Hong Kong as if there had been an express or- 
der from the Chinese government that contraband of war should be landed. 
The analogy of a restraint by a blockade or embargo seems to me sufficiently 
close. The warships of the Chinese government were in such a position as to 
render the sailing of the steamer with contraband of war on board a matter 
of great danger, though she might hâve got away safely. The restraint was 
not temporary, as was contended by the plaintiffs' counsel. There was no 
reason to expect that the obstacle in the way of the vessel could be removed. 
in any reasonable time. I flnd that the captain, in refusing to carry the goods 
farther, acted reasonably and prudently, and that the delivery of the goods at 
Yokohama was prevented by restraint of princes and rulers within the mean- 
ing of the exception. * * * 

"But, apart from the ternis of the bill of lading, it seems to me that the 
conduct of the captain would be justified by référence to the duty imposed 
upon him to take reasonable care of the goods intrusted to him. Whether he 
has discharged that duty must dépend on the circumstances of each case, and 
hère, if the goods had been carried forward, there was every reason to be- 
lieve that the ship would be detained and the goods of the plaintiffs confis- 
cated." 

A citizen of a neutral may, however, lawfully contract to carry con- 
traband of war, and his undertaking will be enforced by the courts of 
the neutral state. While, by international law, trade by neutrals in 
contraband of war with belligerents is inhibited, and subjects the un- 
lawful commerce to seizure and condemnation by a belligerent, and 
while neutral states recognize the right of imposing this restriction 
upon the action of its subjects, yet it has been judicially determined 
that this law is not inconsistent with the right of neutrals to trade in 
contraband with citizens of belligerent states, and to make contracts 
to that end, and to hâve the same enforced. The proposition may 
seem anomalous, but it appears to be sound, nevertheless. I quote the 
reasoning of Lord Westbury in its support : 

"This right, which thelaws of war give to a belligerent for his protection, 
does not involve as a conséquence that the act of the neutral subject in so 
transporting munitions of war to a belligerent country is either a Personal 
offense against the belligerent captor, or an act which gives him any ground 
of complaint either against the neutral trader personally or against the gov- 
ernment of which he is a subject. The title of the belligerent is limited entirely 
to the right of seizing and condemning as lawful prize the contraband articles. 
He has no right to inflict any punishment on the neutral trader, or to make his 
act a ground of représentation or complaint against the neutral state of which 
he is a subject. In faet, the act of the neutral trader in transporting muni- 
tions of war to the belligerent country is quite lawful, and the act of the 
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other belligerent in seiaing and approprlating the contraband articles is equal- 
ly lawful. Their conflicting rights are coexistent, and the rlght of the one 
pàrty does not render the act of the other party wrongful or illégal. * * * 
But this commerce, vvhieh was perfectly lawful for the neutral with either 
belligerent country before the war, is not made by the war unlawful or capable 
of being prohibited by both or either of the belligerents ; and ail that inter- 
national law does is to sulrject the neutral merchant who transports the con- 
traband of war to the risk of having his ship and cargo captured and eon- 
demned by the belligerent power for whose enemy the contraband is destinée!." 
Carver on Carriage by Sea, p. 247. 

i 

So it has been held by the Suprême Court. In The Santissima Trin- 
idad and The St. André, 7 Wheat. 283, 5 L. Ed. 454, the court says : 

"The question, as to the original illégal armament and outflt of the Inde- 
pendenciaj may be dismissed in a few words. It is apparent that, though 
equipped as a vessel of war, she was sent to Buenos Ayres on a commercial 
adventure, contraband, indeed, but in no shape yiolating our laws or our na- 
tional neutrality. If captured by a Spanish ship of war during the voyage, she 
would hâve been justly condemnable as good prize for being engaged in a 
traffic prohibited by the law of nations. But there is nothirig in our laws, or 
in the law .of nations, that forbids our citizens from sending armed vessels, as 
well as munitions of war, to foreign ports for sale. It is a commercial adven- 
ture which no nation is bound to prohibit, and which only exposes the persons 
engaged in it to the penalty of confiscation." 

An insurance of contraband goods by a neutral is held valid, and, as 
remarked by Brown, District Judge, in The Spartan, supra, there 
seems to be no good reason why an express contract to carry such 
goods should not be as valid as a contract to insure them. 

Now, with thèse principles established, what is the effect of enter- 
ing into the contract in question, embodying the stipulation that the 
respondent shall not be liable for loss by "arrest or restraint of prin- 
ces" ? It must be conceded that the contract was made in the light of 
and with référence to the attending and existing circumstances and 
conditions. There was a condition of war, existing between Russia and 
Japan. There was impending a proclamation issued by Russia de- 
claring flour contraband of war; and there was on the high seas to 
the eastward of Japan the Russian flying squadron, seizing vessels of 
neutrals suspected of having on board articles contraband of war. At 
the same time the respondent company was entreating this governmént 
to intercède with Russia, and, if possible, to induce her to rescind her 
proclamation. Respondent was also appealing ta the Japanese gov- 
ernmént to send out convoys to protect the respondent'si vessels against 
seizure by Russjan gunboats, and to conduct them safely into Japanese 
ports. Yet, with ail thèse things impending and the conditions pre- 
vailing as recounted, respondent contracted with the libelants to carry 
the flour specified to Japan on the Nicomedia, her sailing date being 
August 28, 1904, or théreabouts. 

It can hardly be dispûted that the respondent entered into the con- 
tract with full knowledge of the existence of war conditions, and with 
the intention of carrying the flour notwithstanding thèse conditions. 
The Aragonia, another of respondent's vessels, sailed from Portland 
with flour for Japan on thé 31st day of July, almost at the exact time 
that the contract was consummated, and, the Aztec, a ship belonging to 
the Pacific Mail, but navigated for account of the respondent corn- 
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pany, sailed with flour for Japan on September 2oth, she having ar- 
rivée! in port at Portland on August 25th, and taken on her cargo after 
that date. So that, in .the light of thèse facts, the purpose, to carry the 
flour of the libelants, notwithstanding the war conditions prévalent, 
becomes perfectly manifest. The contract was one, in purpose and ef- 
fect, to carry contraband of war. Now, having entered into such a 
contract with that intent and purpose in view, what is the significance 
and intendment of the clause referred to? It can hardly be contended 
that such intendment and signification should be the same as where 
the contract was made prior to the time that any such war conditions 
arose, or not in anticipation thereof. If it can bear such a construc- 
tion, the contract has made it optional with the respondent to carry or 
not as it might see fit from motives of its own, regardless of the fact 
that its purpose and intent was to carry, notwithstanding the dangers 
incident to the traffic or on account of the war. I am impressed that 
it cannot bear that construction, but that when the clause "arrest or 
restraint of princes, rulers, or people" was introduced in the contract 
to carry notwithstanding the war conditions, the idea thereby voiced 
was that fhere must be actual and absolute arrest, and by that means 
a restraint of princes, and that it was not intended that anticipated or 
threatened interférence with shipping should avail to annul the con- 
tract, when such conditions were then actually prévalent. If the clause 
has not this meaning, in the light in which the contract was entered 
into, it is idle verbiage, or it opérâtes, as before suggested, to extend 
to the respondent an option to carry or not, as it might f eel so disposed. 
Every clause, as every word of a contract, must be given efïect, if pos- 
sible, and, where the meaning is not clear, it is necessary that regard 
shall be had to the nature of the instrument itself, the condition of the 
parties executing it, and the object and purposes they had in view. 
Furthermore, the words of the contract will be given a reasonable con- 
struction where that is possible, rather than an unreasonable one. 9 
Cyc. 580, 587. It is not to be supposed that contracts are entered into 
to be avoided at the will and pleasure of either of the parties, unless 
such a purpose be so expressed by clear enunciation. They are rather 
to be considered as mutually obligatory, and the construction, where 
the language is of doubtful import, that will give them that effect, 
should, from principles of right and equity, be adopted. The libelants 
were willing to take their chances of the flour being lost through dan- 
gers of war. Their manager says as much in his testimony. And the 
respondent was willing to carry the flour, and also to take its chances 
of the impending dangers. This is manifest from the fact that, at the 
time the contract of affreightment was made, it was actually carrying 
flour on another ship to Japan, and continued to contract and to carry 
the commodity on a boat subsequently sailing; and ail this after the 
Arabia had been arrested and its cargo of flour confiscated. Libelants 
were the owners of a part of that cargo. It seems most reasonable, 
there fore, that the respondent agreed to carry as against ail restraint of 
princes except actual arrest or seizure and confiscation, and the con- 
tract, viewed in the light of the attendant conditions, will bear this in- 
terprétation without doing violence to the language thereof. The in- 



1020 107 FEDERAL REPORTER. 

terpretation is manifestly the more just. Hence, I hold thât the libel- 
ants are entitled to recover what damages they hâve sustained by rea- 
son of the refusai to carry their flour as agreed. 

The case of The Styria, supra, in both the Court of Appeals and the 
Suprême Court, and the case of Nobel's Explosives- Co. v. Jenkins, 
supra, were each determined in the main upon the légal principle that 
the master or owner of the ship has a discrétion for the safety of the 
boât and cargo in landing or refusing to carry goods contraband ; and 
this he must exercise in the interests of ail concerned in the ship and 
the cargo, having regard for both that which is contraband and that 
which is-not so. But how can the principle of discrétion in the master 
or owner apply where the contract is one to carry contraband, as the 
one in suit is ? Having such a discrétion not to carry contraband, why 
did not the respondent avoid the complication by refusing to enter into 
any contract at ail ? The conditions must, f rom the very nature of 
things, he différent where the owner, notwithstanding his discrétion 
to refuse to carry contraband where, in the interest of the ship and 
of the cargo, it would be. dangerous to do so under conditions of war 
subsequently arising, deliberately eriters into a contract to carry that 
class of cargo when the wàr conditions are actually présent. In the 
case of The Styria the fact that thé contract was not one to carry con- 
traband was emphasized by the court, and there can be but little doubt, 
both as it respects that and the English case, that if the contract had 
been of that nature the judgment of the court would hâve been dif- 
férent. . 

By reason of the respondent's refusai to carry libelants' flour as 
per the agreement, the libelants were compelled to ship by way of 
Seattle, in order to meet their obligations at ports in Japan, at an in- 
creased rate of freight. They shipped on Augu.st 31, 1904, on the 
Oanfa, 122 tons to Jardine, Matheson & Co., destination Kobe, at the 
rate of $4.50 per ton;- 65 tons to the same consignées at Moji at the 
same rate,; and 251 tons to Samuel Samuel & Co., on two consignments 
to Yokohama, comprising 438 tons in ail. On September 5th the libel- 
ants shippedj on the steamship Quito, out of Seattle, 656 tons of flour 
to Jardine, Matheson & Co., by twô consignments, to Yokohama, at 
the rate of $5 per ton, and 175 tons to Samuel Samuel & Co., Yoko- 
hama, at the same rate; thus incurring a loss on the shipment by the 
Oanfa of 50 cents per ton, and on the Quito of $1 per ton, the entire 
loss amounting to $1,050,. which amount the libelants are entitled to 
recover against the respondent. 
A decree will be enterëd accordingly. 
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In re VAN HORN. 

(District Court, W. D. Michigan, S. D. March 20, 1908.) 

Damages (§ 80*) — Liquidated Damages and Penalties — Constbuction op 
Stipulations. 

A contract by which one party agreed to buy and maintaln for a term of 
three years a stock of patterns made by the other party, and also to buy 
durlng the term fashion sheets of not less than $222.25 in value in the ag- 
gregate, provided that in case of breach by either party the other might 
terminate the contract and recover as liquidated damages a sum equal to 
the amount to be paid for such fashion sheets. During the time the con- 
tract ran, before the bankruptcy of the purchaser, the fashion sheets pur- 
chased amounted to about $50 per month. Eeld, that the provision was a 
reasonable one, and would be construed as one for liquidated damages, as 
stated by the parties, and not as a penalty, and as such enforced. 

[Ed. Note. — For other cases, see Damages, Cent Dig. §§ 170-175; Dec. 
Dig. § 80.*] 

In Bankruptcy. On review of order of référée disallowing claim 
of the McCall Company. 

Stratton & Evans, for claimant. 
Cady & Andrews, ior trustée. 

KNAPPEN, District Judge. By the contract in question it was 
agreed that the bankrupt should carry for sale a stock of McCall 
patterns, a part of which stock had previously been purchased from 
claimant; further purchases to be paid for at the prices of 5 cents 
and 71/2 cents for each pattern; the stock to be at ail times kept up 
to $400 cost price; bankrupt to reorder once each week, or oftener, 
to replace ail patterns sold; patterns to be kept and offered for sale 
on the first fîoor of bankrupt's place of business, and to be sold at 
catalogue retail prices only; the bankrupt agreeing not to sell any 
other patterns than the McCall patterns received from claimant dur- 
ing the term of the contract, which was at least 3 years and 3 months 
from September, 1906, and not to transfer the stock of patterns from 
Benton Harbor, Mich., without claimant's written consent; that at 
the end of the contract, if the stock was found to be less than $400 
cost price, it should be brought up to that amount by the purchase of 
new patterns, or the différence in cash paid to claimant; that bank- 
rupt should purchase from claimant fashion sheets in amounts speci- 
fied for each separate month during the term of the contract, begin- 
ning with November, 1906, at the price of $7 per 1,000 sheets, a total 
of 31,750, aggregating $222.25. Claimant agreed to take back, in ex- 
change for other patterns, at the full contract price, ail patterns pur- 
chased which should be semiannually reported by claimant as dis- 
carded, and that if, at the end of the contract period, bankrupt had 
paid more cash for patterns purchased than had been received for 
them, claimant should pay such loss in cash. The contract contained 
an express provision that if either party should intentionally break 
it, or refuse or fail to perform it promptly, after two weeks' notice 
in writing given by the other, the other might, at his option, be re- 
leased from ail future obligations under it, and recover "as liquidated 

•For other case* see aame topic & ( huilbbb in Dec. & Am. Dig». 1907 to date, U Rep'r Indexes 
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damages, and not as a penalty, a sum equal to the agreed charge for 
fashion sheets during the entire term bf this contract." 

The bankrupt tvas- so adjudicated about April 1, 19,07, upon her 
qwn. pétition. Thereupon claimant filed its claim for the unpaid price 
of the articles furnished under the contract, and for the stipulated 
damages provided, eonstnjed by .claimant to amount to $232.75, The 
référée àllowed the claim on account of articles furnished under the 
contracf, but disallowed the claim for stipulated damages, on the 
ground. that such damages were in reality a penalty; stress being laid 
by the référée upon the proposition that by the terms of the contract 
a failure to perforrn it in a minor particular (as a failure to order a 
few fashion plates or magazines, or to pay for the same, if ordered), 
or a failure to perforrn the contract at nearly the end of the three 
years : and three months term, though f aithf ully perf ormed until that 
time, would subject the bankrupt to the payment of the stipulated 
amount. 

Whethef the stipulation referred tb'is orie for damages, by way of 
compensation for breach of contract, or is, on the other hand, in the 
nature of a penalty, is the only question presented on this review. 
It seems clear that under this contract the actual damages for a breach 
are uncertain in their nature, and practically impossible to be esti- 
matedwriïh certainty. I àtn therefore of opinion that the contract pre- 
sented a proper case for liquidating damages. Jaquith v. Hudson, 
5 Mich:' : 'l#3; Calbeck v. Ford, 140 Mich. 48, 103 N. W, 516. See, 
also, 2 Joyce on Damages, § 1296 et seq., where the 'âubjects of 
liquidatéd" dâinages and penalty are f ully considef éd. 

The question remains whether the sum provided as damages is in 
rèality in thé nature of •; a penalty, rather than compensation. This 
question ïs to be determined by the reasonableness of the provision, 
in connection with the subject-matter. While the statement in the 
contract 1 , 'that the sum provided is for liquidatéd damages, is not con- 
clusse 'upon the proposition, yet, as expressed in Guerin v. Stacy, 175 
Mass. ,595, 56 N. E. 8'92:' 

"In gênerai, when parties say that a sum is payable as liquidatéd damages, 
they will'fcé tàken to mean what they say, and will be beld to their word." 

The arriount of the damages stipulated >js not so large as to négative 
the idea^of Gompensation^ The contract itself does not show what 
amount of business the parties expected would be done under it. The 
contract under considération was, however.a renewal of an arrange- 
ment previously existing, and the parties, therefore, had some prac- 
tical information: upon the subject. The amount of the fashion sheets 
to be purehaàed should naturally bear some relation to. the amount of 
business expetted tobe done under the contract, and the' stipulation 
asito' thé amount. of thèse sheets may well hâve been made in view 
of the pr*yious experièncet oi the parties. It appears, by the claim 
presented :f or articles furnished under the contract, that during the 
months of January, Pebruary, and March, 1907, the purchases aver- 
aged rnbce than $50 per month, and the contract contemplâtes that 
during thèse three months a little less than the average purchases of 
fashion sheet? would be made. At the same rate, the purchases dur- 
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ing the contract period should aggregate about $2,000, and perhaps 
more. The damages contemplated are thus but about 10 per cent, 
of this amount. 

I am not impressed with the proposition that thèse damages may be 
awarded for an unimportant breach. The breach merely gives the 
other party the right to terminate the contract, and the damages are 
given, not for each breach, but only as an entire award for the failure 
to realize the benefits of the contract during the remainder of the 
term, and only upon the exercise of such option of termination ; and 
it is given to both parties alike. 

Nor am I strongly impressed with the considération that the dam- 
ages stipulated are the same, regardless of the time when the breach 
occurs, and that they might thus be excessive in case of a breach 
occurring but a short time before the completion of the contract 
period, and so be regarded a penalty. It is common practice to insert 
in agreements upon the sale of a business a provision not to engage in 
the same business within a specified time, and to stipulate for dam- 
ages in case of a breach at any time within the period limited ; and 
such contracts hâve generally been enforced, without regard to wheth- 
er the breach occurred near the beginning or near the end of the 
period limited. In such cases proof of the actual damages is not per- 
mitted, but the damages stipulated are recoverable without regard to 
the time when the breach occurred. 

Among the cases which illustrate this proposition are Jaquith v. 
Hudson, supra, and Tode v. Gross, 127 N. Y. 480, 28 N. E. 469, 13 
L. R. A. 652, 24 Am. St. Rep. 475. In Borley v. McDonald, 89 Vt. 
309, 38 Atl. 60, a stipulation for damages was enforced for the breach 
of an agreement by an employé not to engage in the same business 
for a year after quitting his employment. In Guerin v. Stacy, supra, 
a stipulation for the payment of damages by the lessor, in case the 
lease should be terminated before the expiration of a term of about 
four years, was enforced, where the termination took place but a 
year before the expiration of the term. Ail thèse cases support the 
reasonableness of the amount of damages hère in question. 

The conclusion reached is that the stipulation of the parties should 
be sustained. The referee's order disallowing the claim is overruled, 
and the claim allowed at the sum of $222.25. 
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BLISS V. ANAÇONDA COPPER MINING CO. et al. 

(Circuit Court, D. Montana. April 26, 1909.) 

No. 280. 

Costs (§ 60*)— Discrétion in Equity— Appobtionment. 

The awarding of costs in an equity case is within the discrétion of the 
court ; and where, in a case in which large interests were involved, the 
law was not settled, and there was reasonable basis for the suit, although 
the bill is dismissed, the court may properly, in the exercise of such dis- 
crétion, require each party to pay his own costs. 
[Ed. Note. — For other cases, see Costs, Cent. Dig. § 265 ; Dec. Dig. § 60.* 
Right to costs in equity, see note to Tug River Coal & Sait Co. v. Brigel, 
17 C. C. A. 368.] 

See 167 Fed. 342. 

R. L. Clinton and C. M. Sawyer, for complainant. 
A. J. Shores, C. F. Kelly, Forbis & Evans, and D. Gay Stivers, for 
défendants. 

HUNT, District Judge. Pursuant t'o the order of the court hereto- 
fore made on January 25, 1909, hearing was had on February 15th, in 
order that the court might listen to the testimony of the superintend- 
ent of the Washoe Smelting Company, and such testimony as the par- 
ties chose to présent upon the subject of possible means of so treating 
the nue dust at défendants' smelting works as to reduce the quantities 
of arsenic passing ouf of its stack, and thereaf ter making any such spé- 
cifie order as might seem équitable and right. Bliss v. Anaçonda Cop- 
per Mining Co. et al. (C. C.) 167 Fed. 342. 

In obédience to a subpœna issued, Mr. Mathewson, superintendent of 
the Washoe smelter, appeared and testified at considérable length. Re- 
duced to the briefest statement, the substance of the évidence given by 
Mr. Mathewson was that there are several principal means known to 
science for the extraction of arsenic from fumes, and that none of 
them could be made applicable to the conditions existïng at the Ana- 
çonda smelter, owing to the size of the works and attendant difficulties 
to be overcome. He said the process of cooling by water spray could 
not be used, for the reason, among others, that' the product would be 
a mixture of acid water and mud, the quantity of which would be so 
enormous at Anaçonda that it could not be disposed of in safety to the 
community, and that the drainage from this mixture would find its way 
to the streams, and make the waters dangerous to ail animal life. 

He testified regarding a method of cooling by the admission of air 
into bag houses, but said that it is an impracticable way, because the 
gas in the smoke would destroy the bags as fast as they could be sup- 
plied. The "bag-house method," as it is called, is successful in lead 
and zinc smelters; but, owing to the quantities of acid in the fumes 
from copper smelters, it is impossible to prevent the immédiate destruc- 
tion of the bags. 

He also explained a radiation process, saying, however, that as by 
the methods now employed in the Washoe smelter ail the particles are 

♦For other cases see same topic & § number in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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caught, except the very finest', so far as known the radiation process 
would not be effective to catch the particles that are not now being re- 
covered. 

The witness also said that there is a freezing process, but that that 
could only be used by coûnting upon a very large product of poison 
mud, which, as heretofore explained, could not be left exposed without 
great. danger to animal life. Where the quantity of mud produced by 
this process is small, it can be buried ; but at the Washoe smelter, ow- 
ing to the enormous amount that would be produced, burial would be 
impossible. 

The so-called electricàl ' discharge method was explained by Mr. 
Mathewson, and it was made quite clear that, owing to the mechanical 
difficulties encountered thus far, practical application of this process, 
as attempted in California, has not been a success, and could not be 
madé effective at the Washoe, where the velocity of the gases is ap- 
proximately, at the slowest', 20 times greater than at Selby, Cal. Prof. 
Cottrell, the inventor of this process, visited the Washoe smelter, and, 
after study of conditions there, was not willing to assure défendants 
of it's success, without first making further expérimentation, which he 
said he would conduct in California. 

Mr. Mathewson also detailed the friction or wife process, now being 
constructed at the Boston & Montana copper smelter at Great Falls, 
Mont. The process consists of suspending thousands of wires from the 
ceiling of large chambers in a way to cause friction of the gases, and 
thus brirïg about a settling of the dust. Mr. Mathewson himself doubts 
the success. of this experiment, but says that, if démonstration of it's ef- 
ficiency is had, it will be used by the Washoe Smelting Company. He 
expects final tests to be made during this year. 

Another System testified to is the filtering of the gases through finely 
pulverized slag moistened with water. This, the witness said, would 
also resuit in the production of immense quantities of poison mud, and, 
moreover, has not been successful in Utah, where it has been tried. 

The feasibility of decreasing the velocity of the gases was explain- 
ed. This method, the witness said, would require the construction of 
a flue 20 times as great as the présent Washoe flue, to decrease the 
velocity to 60 feet per minute. By this device the product recovered 
would be dust ; but, comparatively speaking, the excess over that now 
saved would be so slight as not to make the process worth very serious 
considération. 

The use of centrifugal gas cleaners was mentioned ; but that process 
would also mean the accumulation of great masses of acid mud, and 
thus involve the same problem of how to dispose of the poisoned mud 
and liqyids therefrom without the utmost péril to life. 

Mr. Mathewson closed his testimony by saying that the resuit of his 
own study, and of the extensive investigations and experiments made 
by engineers and scientists in Europe and America in behalf of the 
défendants, is that the Washoe Company has a system nearer perfec- 
tion than any other yet deyised for the purpose of treating arsenic 
fumes. He added, however, that he knew the System was not perfect, 
and that the défendants were still experimenting, and would continue 
167 F.— 65 
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to study the question in the hope "that some day some improvement of 
practical value will be devised which we will promptly adopt." 

Mr. Falding, a distinguished chemical engineer, also testified at the 
request of the court. He said that he was then under employment by 
défendants to make examination into methods for treating the fumes 
at the Washoe smelter, particularly with a view to possible manufac- 
ture of sulphuric acid, and that, although he had been in Anaconda only 
three weeks, yet he could say that, from such examination as he had 
made, the Washoe Company was employing the most modem and suc- 
cessful methods for the treatment of the fumes, but that he could not 
tell, at the time he testified, whether it would be feasible to manufac- 
ture sulphuric acid. He dwelt upon the problem of treating the fumes 
at Anaconda as of much greater magnitude and difficult'y than that pre- 
sented by the smelting opérations at Ducktown, Tenn., or at other 
places, where he had made examinatïons. He stated that he was given 
directions to proceed with his investigations at Anaconda without lim- 
itation, to the end that his report might cover every problem presented 
within the spécial range of his qualifications. 

After hearing thèse witnesses testify, counsel for the complainant 
said that they did not care to cross-examine at that time, as it would 
require knowledge to be gathered after consultation with experts 
(whom they said they had in mind), in order to enable them to be 
prepared to inquire into some of the matters testified to by Mr. 
Mathewson. Accordingly the court readily continued the further hear- 
ing until April 19th. On April 19th the matter was called, whereupon 
counsel for complainant stated that they desired to submit an offer. 
This offer is as follows : 

"This cause having been set clown for hearing on the 19th day of April, 1909, 
at Butte, Mont., the complainant at this time desires to flnally submit this 
cause to the court, subject to the following offer on behalf of complainant and 
those farmers in Deer Lodge Valley who are similarly situàted and similarly 
injured: ; 

"(1) That the complainant and the farmers who are members of the Deer 
Lodge Valley Farmers' Association hâve offered, prior to the commencement 
of this suit, to submit to any fair arbitration, hâve at ail times been willing 
to submit to any fair arbitration, and are now willing to submit the appraise- 
ment of their land and damages to the statutory f orm of arbitration, or any 
pther fair arbitration ; provided, however, that the complainant will not 
submit to any form of arbitration, unless, those who hâve so largely and 
gënerously contributed to the brlnging and maintenance of this suit shall also 
be allowed and offered the same arbitration as complainant, as the complain- 
ant is now, and at'all times has been, by alï ties of honor and good conscience 
bound to make no settlement, sale, or arbitration unless the members of the 
Deer Lodge Valley Farmers' Association, who own lands in the Deer Lodge 
valley and are similarly situàted, and whose lands and property are subject 
to injury from the fumes emanating from the Washoe smelter, shall be ac- 
corded the same treatment by the défendant corporations as shall be offered 
to, or receivéd by, the complainant. 

"(2) That in the event an arbitration shall not be acceptable to the défend- 
ants, the members of the Deer Lodge Valley Farmers' Association will sub- 
mit their damages to arbitration and their lands to condemnation, under 
the same statutory proceedings as land is now condemned for public use 
under the laws of the state of Montana; provided, however, that the com- 
plainant will not submit :t0 condemnation until the same proceedings hâve 
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been taken against the members of the Deer Lodge Valley Farmers' Associa- 
tion. 

"(8) That in so far as eomplainant is able to learn from corresponding 
with Chemical engineers or engineering chemists, they eould not secure the 
services of any such chemists, except under very unsatisfactory assurances, 
and at a very large compensation to be first paid to them ; and the position 
taken now by eomplainant is that under the admissions of Mr. E. P. Mathew- 
son, superintendent of the Washoe smelter, and the undisputed proof offered 
by eomplainant, that from 10 to 30 tons of arsenic per day, besides a large 
amount of sulphur in various forms, to wit, about 5,000,000 pounds per day, 
is being emitted into the atmosphère by the Washoe smelter. The pollution 
of the air and the magnitude of that pollution is not now open to dispute, 
and the complainant's position is that it is the duty of the défendants to 
devise ways and means to prevent such pollution ; and the eomplainant is 
not in a position, and is not able, to devise ways or means by which the de- 
fendants ean precipitate the poisonous or injurious substances at a com- 
mercial profit, or treat or dispose of the large poisonous by-product which 
would follow such précipitation; and we respectfully urge that the court 
should, by a pfoper order, compel the précipitation of the poisonous substan- 
ces before the fumes are released into the atmosphère, or enjoin the further 
opération of the Washoe smelter, unless the défendants should accept com- 
plainant's proposed arbitration or condemnation." 

Counsel offered in évidence the transcript of the testimony of Mr. 
Mathewson and Mr. Falding, heretofore referred to, and thereupon 
submitted the matter without introducing any witnesses. In this way 
the matter is presented for final décision. 

I can only regard those portions of complainant's offer, wherein 
he expresses a willingness to submit to arbitration, provided ail mem- 
bers of the Deer Lodge Valley Farmers' Association, whose lands 
are subject to injury from défendants' smelter, shall be "accorded the 
same treatment" as shall be offered to eomplainant, and those por- 
tions of his offer wherein eomplainant says he will submit to con- 
demnation of his lands according to such rules as govern condemna- 
tion proceedings in the state of Montana, provided similar condemna- 
tion proceedings are instituted by défendants against the several mem- 
bers of the Deer Lodge Valley Farmers' Association, as entirely ir- 
relevant to the matter specified in the order of the court, and which 
constituted the ground for the rétention of the bill in the case. Mr. 
Bliss, as already said in the opinion, is the only eomplainant before 
the court, and there is no authority in this tribunal to make any order 
whatsoever which can in any way adjudicate possible rights between 
the several members of the Deer Lodge Valley Farmers' Association 
and thèse défendant companies. Courts of equity are circumscribed 
in their powers by the rule that the relief which may be granted must 
be agreeable to the bill. Accordingly, we are brought right back to the 
only question which was reserved ; that is, whether there is any device 
or method known at the présent time whereby défendants can reduce 
quantifies of arsenic escaping from the stack, and at the same time 
be permitted to continue the opération of their smelting plant. 

Défendants hâve shown that they are doing ail they can, consider- 
ing the state of the art, and that they intend to continue their efforts, 
hoping for better success than they now can attain. Complainant has 
not attempted to dispute the truth of the évidence introduced by de- 
fendants upon the supplementary hearing, and does not contend that 
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it is improbable or contrary to scientific truths. The case then résolves 
itsëlf iiito a condition where the conclusions and décision, which 
denied an injunction order stopping the works, control; and the court 
now, after the further hearing, can find no facts upon which to base 
a deeree imposing conditions as to processes or mechanical devices 
to be used in operating the défendants' works, and permit the smelting 
opérations to continue, and is without power to fix or to enforce any 
such conditions relating to arbitration or condemnation as are includ- 
ed in complainant's offer. The case of McCleery v. Highland Boy 
(C. G.) 140 Fed. 951, is not applicable, for there the deeree was strictly 
between record parties to the litigation, and did not attempt to bind 
others than the parties. 

The offer of complainant will be filed ; but the first two paragraphs 
must be disregarded, as containing matter having no bearing upon the 
case, while the substance of the third paragraph is disposed of by say- 
ing that it relates tq the principal subjects covered by the opinion filed. 

The question of costs is also serious. The usual rule in equity is 
that the party found entitled should be reimbursed the expense of 
defending his rights. It is, however, a recognized doctrine that costs 
in équitable suits are subject to the sound judicial discrétion of the 
court, and, where it appears that complainant had good reason to think 
the défendant was liable upon équitable principles, the court does not 
necessarily award costs against him, but may ascertain what sound dis- 
crétion requires to be done under the facts of the case. It can be 
said that thé questions involved in this litigation were not thoroughly 
well settled when this complainant brought his suit. There was wide 
room f ôr différence of opinion. It has been since this suit was institut- 
ed that the Suprême Court of the United States rendered its décisions 
in Kansas v. Colorado, 206 U. S. 46, 27 Sup. Ct. 655, 51 L. Ed. 956, 
Georgià v. Tennessee Copper Company, 206 U. S. 230, 27 Sup. Ct. 
618, 51 H,: Ed. 1038, and Dun v. Lumbermen's Crédit Association, 209 
U. S. 20, 28 Sup. Ct. 335, 52 L. Ed. 663, and that the Circuit Court 
of Appeâls of the Eighth Circuit decided the case of American Smelt- 
ing Co. v. Godfrey, 158 Fed. 225, and that the Circuit Court of Ap- 
peâls of the Ninth Circuit has laid down the law in Mountain Copper 
Co. v. United States, 142 Fed. 625, 73 C. C. A. 621, and in McCarthy 
v. Bunker Hill & Sullivan Mining Co., 164 Fed. 927. Upon careful 
considération, I conclude that it is équitable that each party herein 
shâll pay his and their own costs. The Scotland, 105 U. S. 24, 26 
L. Ed. 1001; Adams, Equity, *392; Brooks v. Byam, Fed. Cas. No. 
1,949; Grattan v. Appleton et al., Fed. Cas. No. 5,707; Goodyear v. 
Sawyer (C. C.) 17 Fed. 2; Clark v. Reed, 11 Pick. (Mass.) 446. 

It is there fore ordered that the bill be dismissed, complainant to 
pay his costs, and défendants to pay their costs. The dismissal is, of 
course, without préjudice to the institution of any action for damages 
actually sustained by complainant, or such other suit as may be proper 
under the rule recognized in McCarthy v. Bunker Hill & Sullivan 
Mining Co., supra. 

End of Cases in Vol. 3G7. 



